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JUDGES 



OF THB 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WENDBLL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Proviflence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massacliusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R, l. 

SECOND CIRCUIT ' 

Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New Yoric, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge '.. Utica, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTBR C. NOYES, Circuit Judge New London, Conn, 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New Yorlc Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judgo, S. D. New York New York, N. Y. 

Hon. LBARNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattieboro, Vt. 



THIRD CIRCUIT 



Hon, WILLIAM H. MOODY, Circuit Justice Washington, D. C. 

Hon, WILLIAM M. LANNING, Circuit Judge, New Jersey Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wilmlngton, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania Philadelphla, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvania Philadelphla, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania.. Scranton, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

170 F. (iii) 
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FOURTH CIRCUIT 

Hon. MBLVILLE W. FULLBR, Circuit Justice» Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judgff. Clarksburg, W. V». 

Hon. JETER C. PRITCHARD, Circuit Judge AshevUle, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland ; Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North CaroUna Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLBY, District Judge, E. and W. D. South Car...Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia .Phillppi, W. Va. 

Hon. BENJAMIN F. KBLLBR, District Judge, S. D. West Virginia Charlestou, W. Va. 

FIFTH CIRCUIT 

Hon. EDtVARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. DON A. PARDBB, Circuit Judge. Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge.... Huntsville, Ala. 

Hon. THOMAS G.' JONBS; District Judge. N. and M. D. Alabama Montgoniery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama.... Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida.. Jacksonville, Fia. 

Hon. WILLIAM T. NÉWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPBER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. POSTER, District Judge, E. D. Loulsiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Loulsiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciuako, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Tyler, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SBVBRENS, Circuit Judge » Kalamazoo, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Keutucky LouisviUe, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michlgan Détroit, Mich. 

Hon. ARTHUR C. DENISON, District Judge, W. D. Michlgan Grand Rapids, Mich. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohio.... Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Juclge, E. and M. D. Tennessee KnoxvUle, Tenn. 

Hon. JOHN B. McCALL, District Judge, W. D. Tennessee...... Memphis, Tenn.: 

SEVENTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, lU. 

Hon. FRANCIS E. BAKER, Circuit Judge Indianapolls, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

> Dled July 4, 1910. 



JtJDGES OF THE COTJKTS. T 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hou. KENBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPBNTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, Di.strict Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wis. 

EIGHTH CIRCUIT 

Hon. DAVID J. BREWER, Circuit Justice' Washington, D. C. 

Hon. CHARLES E. HUGHES, Circuit Justice' Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge 3t Louis, Mo. 

Hon. JACOB TRIBBBR, District Judge, B. D. Arkansas Llttle Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S, D. lowa Red Oak, lowa. 

Hon, JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolls, Minn. 

Hon. PAGE MORRIS, District .ludge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYBR, District Judge. B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri'.. Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nehraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. Oklanoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, Ok!. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington. D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANPORD, District Judge, W. D. Washington... ..Seattle, Waah. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. EDWARD WHITS'ON, District Judge, E. D. Washington Spokane, Wash. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregou Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIETRTCH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN PLBET, District Judge, N. D. California San Francisco, Cal. 

Hon. ROBERT S. BBAN, District Judge. Oregon Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

Hon. CARL RASCH, District Judge, Montana Helena, Mont. 



' Died March 28, 1910. 

■ Appointed May 2, 1910, Circuit Justice to succeed David J. Brewer, 

* Appointed June 26, 1910, to succeed John F. Philips, retirei 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



BURLEÎ V. UNITED STATES et al. 

(Circuit Court of Appeals, Nintli Circuit. July 5, 1910.) 

No. 1,803. 

1. Eminent Domain (§ 29*) — Govebnment Ibbigatioit Project— Statutes— 

Construction. 

Irrigation Act June 17, 1902, c. 1093, § 1, 32 Stat. 388 (U. S. Comp. St. 
Supp. 1909, p. 596), provides for tlie formation of a réclamation fund 
with money recelved from the sale of public lands in certain states and 
territories. Section 3 authorizes the withdrawal from entry of lands re- 
quired for irrigation worlcs, and on the eompletion of surveys of such 
lands, etc., makes it the dutyof the Secretary of the Interior to détermine 
whether the project is practicable, and, if so, the public lands which they 
propose to irrigate shall only be subject to entry of spec-lfled tracts. Sec- 
tion 4 provides that, if there are necessary funds in the réclamation fund 
available for the purpose, the project shall be constructed on a contract 
with the Secretary, \rho shall give notice of the lands irrigable and of the 
charges to be made per acre on the entries to be made and on lands In 
private ownership which may be irrigated by the waters in the project 
Section 5 déclares that no rlght to the use of water for land of private 
ownership shall be sold exceeding 160 acres to any one laudowner. Held, 
thàt the act contemplated the irrigation of private lands as well as lands 
belonging to the government, and that the fact that a scheme contem- 
plated the irrigation of private as well as a large tract of government 
land did not render the project Illégal, so as to prevent the condemna- 
tion of land necessary to carry it out. 

[Ed. Note. — For other cases, see Eminent Domain, C«nt. Dig. | 76; 
Dec. Dig. § 29.*] 

2. Eminent Domain (§ 5*)— Ibbigation— Rights of the United States. 

The United States has constitutional authority to organize and main- 
taln an irrigation project within a state where it owns arid lands, where- 
by it will associate with itself other owners of like lands for the purpose 
of reclaiming and improving th&va, and for that purpose may exercise the 
right of eminent domain against other laudowiiers to obtain land neces- 
sary to carry the proposed project in effect. 

[Ed. Note. — For other cases, see Piiiinent Domain, Cent. Dig. §§ 19-23; 
Dec. Dig. § 5.* 

Nature and extent of power of United States to condemn property for 
public use, see note to Town of Nahant v. United States, 70 C. C. A. 653.] 

In Error to the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

•For other cases see same topic & § nhmbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexas 
179 F.— 1 
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Condemnation proceedings by the United States of America and the 
County of Canyon, Idaho, àgainst Datid'E. Burley. From an order 
directing condemnation (172 Fed. 615), défendant brings error. Af- 
firmed. 

Thls action was brought In the Circuit Court' of the United States for the 
District of Idaho, by authority of the Attorney General of the United States, 
on behalf of the United States, pursuant to an application made therefor by 
tbe Secretary of the Interior, proceeding under section 7 of the Act of June 17, 
1902, c. 1093, § 7, 32 Stat. 388 (U. S. Comp. St Supp. 1909, p. 600), entitled, "An 
a«t appropriatlng the receipts f rom the sale and disposai of public lands in 
certain states and territories to the construction of irrigation works for the 
réclamation of arid lands." The state of Idaho is one of the states made sub- 
ject to the provisions of this act. Section 7 provides as foUows: "That where 
in carrylng out the provisions of this act It becomes necessary to acquire any 
rights or property, the Secretary of the Interior is hereby authorized to ac- 
quire the same for the United States by purchase or by condemnation under ju- 
dicial process, and to pay from the réclamation fund the sums which niay be 
needed for that purpose> and it shall be the duty of the Attorney General of the 
United States upon every application to the Secretary of the Interior, under 
this act, to cause proceedings to be commenced for condemnation wlthin thirty 
days from the receipt of the application at the Department of Justice." 

It is alleged in the amended complaint that the Secretary of the Interior 
had caused to be surveyed and located a certain irrigation project In the state 
of Idaho, known as the "PayetterBoise Project," and had determined that the 
same was practicable, and had;let the contracts for the construction thereof ; 
that the said irrigation project included as a part thereof the construction 
of a réservoir in Canyon county, Idaho, commonly known and designated as 
the "Deer Fiat Réservoir" ; that the site of the réservoir Included two certain 
described tracts of land in Canyon county, Idaho, containing in the aggregate 
296 acres, the title to vyjiiçb. stpod in the name of the défendant Burley, who 
was capable of conveying title in fee to said premises free and clear of ail 
incumbrances, except the iutereét therein of the county of Canyon, Idaho; 
that the county of Canyon claimed some interest, estate, or title in said prem- 
ises ; that the réservoir was at the time of the flling of the complaint in the 
actual course of construction, - and when completed the water impounded by 
said réservoir would completely overflow the lands described in the complaint ; 
that it had become nec^sary that the. United States acquire title. to the lands 
described in the complaint for use as a part of said réservoir site, and for 
such purpose the United States, actlng through the Secretary of the Interior, 
had been and was desirous of purchasing and acqulring title in fee to said 
tract of land (or that purpose,; that the Secretary of the Interior was au- 
thorized by law to acquire said lands by condemnation, and .in his opinion 
it was necessary and adyantageous to the government that the said lands 
should be so aequlred; that said irrigation project was belng primarily con- 
structed for the purpose of supplying water for irrigation to arid lands in 
Ada and Canyoïi countiès, in the state of Idaho, which were public lands of 
the United Statefe,' and that more than 50,000 acres of the public lands of 
the United StatèS would be supplied wlth water for irrigation and réclama- 
tion from the said project by means of said Deer Plat réservoir ; that the 
land described, the title to Which was in the défendant; and which was in- 
cluded in said ■ réservoir site, was absolutely necessary for the use of the gov- 
ernment in the construction of said réservoir ; that the reasonable value of 
said land dld not; exceed $10 per acre, aœounting to $2,960, and the United 
States offered to purchase said lands at said valuation; that a dlsagreement 
had occurred and then existed between the défendant a^idtbe United States 
concemingi the pu;-chase of said tracts of land by the United States, to wit, 
that the United States and défendant were unable to agrée upon a price for 
tbe land which the United States considered to be reasonable; and that the 
défendant asked and demanded therefor a prlce which in the opinion of the 
United States was more than said land was worth. The United States prayed 
for judgment that it should be adjudged that the public use required the 
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condemnatlon of the land described, and that the United States? shoiild lie 
entitled to take and hold title in fee to sald land for the public use speelflert 
upon making compensation therefor, and that the court proceed to déter- 
mine in the manner prescribed by law ; compensation to be pald by the 
United States for the said property. 

To thls amended complaint the défendant interposed a demurrer on varions 
grounds of uncertaluty, among others, that it dld net appear therefrom wheth- 
er it was the purpose of the United States to dévote said irrigation project 
whoUy and entirely to the irrigation of lands owned or possessed by the 
United States, or whether its purpose was to dévote said réservoir and Pro- 
ject in part or otherwise to furnishing water for the purpose of irrigating 
lands in -which the United States had no title or possession, but -which were 
owned and possessed by other persons. The demurrer upon the ground 
mentioned was overruled, and thereupon the défendant answered, in which 
he admltted, among other thlngs, the allégation in the amended complaint 
that a disagreement had occurred and then existed between the défendant 
and the United States concerning the purchase of said tracts of land by the 
United States ; that is to say, the disagreement was as to the purchase price, 
but the défendant denied that lie demanded or asked a prlce for said lands 
in excess of tbelr worth. The défendant, further answering, and as a further 
défense to the cause of action, alleged that he was informed and believed, 
and therefore averred the fact to be, that it was the design, intention, and 
purpose of the United States to construct the irrigation project mentioned 
and described in sald amended complaint for the purpose of supplying water 
to lands not owned or possessed by the United States, or in which the United 
States had any interest of any kind or eharaiter, but which were owned and 
possessed by, and in which private indivlduals alone were interested, and 
that the proceeding was Instltuted for the purpose of, and it was the design 
and intention of the United States, if successful therein, to dévote sald land 
of défendant to said purposes, in order to enable the United States to irrigate 
such lands, the title to which was reposed in private ownershlp, and to fur- 
ther the Interests of the owners thereof, and to use and dévote defendant's 
lands in aid of private enterprlses in the Improvement of lands not owned, 
possessed, or controlled in any wise by the United States, or in which it had 
any right, title, interest, or possession of any kind or oharacter whatsoever, 
of a public or governmental nature. 

Upon the issues thus presented the case was tried before the court and a 
Jury upon a stipulation between the parties to the action that ail issues, ex- 
cept that of the value of the land sought to be condemned, should be heard 
before the court without a jury, and that the question of the value of the 
land should be submitted to the jury. Thereupon a jury was impaneled, and, 
the court having announced its décision upon the issues submitted to it, the 
jury, under the instructions, returned a verdict for the amount agreed upon 
by counsel îor the respective parties, to wit, the sum of $5,920. The findings 
oif the court upon the issues submitted to it were as follows: 

"(1) That thls a<?tion is brought by the authority of the Attomey General 
of the United States, on behalf of the United States, pursuant to an appli- 
cation made therefor by the honorable Secretary of the înterior of the United 
States, proceeding under the provisions of an act of Congress entitled 'An act 
appropriatlng the receipts from the sale and disposai of public lands In cer- 
tain States and territorles for the construction of irrigation works for the 
réclamation of arid lands,' approved June 17, 1002. 32 Stat. 388. 

"(2) That long prior to the commencement of thls action the honorable 
Secretary of the Interior, proceeding under authority of said ac-t, caused to 
be surveyed and located a certain irrigation project In the state of Idaho 
known as the 'Payette-Bolse Project,' and determined that the same was 
practicable, and let contracts for the construction thereof; sald project being 
situate in the countles of Ada and Canyon. That said project includes, as a 
part thereof, the construction of a réservoir in Canyon county, Idaho, com- 
monly knovm and designated as the 'Deér Fiat Réservoir,' the site of which 
is a natural basin comprising approxiniately 10,000 acres of land. That the 
land described. in the amended complaint as belonging to the défendant; the 
title to which the plaintiffl seeks by this action to acquire, is situate within 



4 179 FEDERAL REPORTER. 

sald basln, and wlll, If sald basin Is used as a réservoir site, be covered with 
water. ïhat said réservoir was, at the time of the commencement of this 
action, in tlie actual course of construction. Tliat botli tlie lands embraced 
in sald réservoir site and those in the vicinity thereof are arid in character, 
and cannot be profitably farmed without artiflcial irrigation. That of the 
lands embraced within the réservoir site the plaintifif owned only a small por- 
tion, but of the lands adjacent thereto and in the vicinity thereof, and sus- 
ceptible of irrigation therefrom, the plalntifï was the owner of approxlmately 
45,(K)0 acres, and approxlmately the same amouut of lands had passed to 
patent and were In private ownership. That at the time said project wcs 
surveyed and Its feaslbillty considered ail the natural flow of Boise river, 
the only avallable source of supply for the irrigation of said and other lands 
during a large portion of the irrigating season, had been appropriated, and 
was being diverted by private corporations for the irrigation of agricultural 
lands, and no considérable addltional area could be irrlgated, excei>t by stor- 
ing and conservlng waters flowlng in the river during the winter months, or 
during the hlgh-water season. The project as finally decided upon by the 
honorable Secretary of the Interlor contemplated the taking over of au exlst- 
ing canal, called the 'New York Canal,' which was to be improved, enlarged, 
and extended, and through which water was to be carried to said réservoir 
for the sopply thereof during seasons of the year when there was an adé- 
quate supply of water in the river for such purpose, and for delivering water 
to parties who already had the right to receive water from said canal by rea- 
son of existing contracts, and also to furnish water for the irrigation of lands 
belonglng to the plaintift which were susceptible of irrigation from said canal, 
and for the irrigation of unreclaimed lands belonglng to private Individuals, 
but the entlre project was for the irrigation and réclamation of arid lands. 
That after the government had made some investigation, but before said proj- 
ect was decided upon, property owuers and cltizens of said eouuties of Ada 
and Canyon entered upon a systeniatlc agitation of the project, and certain 
individuals, acting upon behalf of the pubil«, and complylug with the laws of 
the State of Idaho relative to securing permlts for the appropriation of wa- 
ter, secured permits for such appropriation from the Boise river, and asslgued 
the same to the United States, and the owners of arid lands, for the irrigation 
of which there was no avallable water, proffered to the government thelr co- 
opération and assistance, agreeing that if the government would uurtertake 
the project, and thereby furnish water for the irrigation of their lands, they 
would bear thelr proportion of the expense thereof. ïhat in considération 
of the large tract of public land to be irrlgated and reclaimed by means of 
said project, and such co-operation and assistance froni private owners, the 
honorable Secretary of the Interlor adopted said project and entered upon 
its construction. That in order to irrigate some of the public lands lying 
In the vicinity of said réservoir it is necessary to malntain the water in sald 
réservoir àt such a level as wlll cause the same to overflow the defendant's 
land. That at the time sald project tvas being investigated the public lands 
lylng in the vicinity of said réservoir site and susceptible to irrigation from 
said réservoir were wlthdrawn from entry under the public land laws, and 
since said wlthdrawal substantially ail of sald lands hâve been entered under 
and subject to the conditions of said réclamation act. 

"(3) That the honorable Secretary of the Interlor entered upon said project 
of the construction of sald réservoir primarily for the purpose of irrigating 
public lands of the United States, and that the United States has a large 
and substantial Interest in the successful exécution of that project, in that 
thereby water wlll be rendered avallable for the irrigation of large tracts 
of its own lands, thus rendering them marketable; and that, for the purpose 
of carrying out said irrigation project, it is necessary that the plaintiff ac- 
qulre the title to the defendant's lands, as the same are descrlbed in the 
amended complaint, in order that it may use them for a part of said réservoir 
site. 

"(4) That the défendant, David B. Burlej', Is the sole owner of said lands, 
and the county of Canyon has no title thereto or Interest thereln. 

"(5) That the plaintiff and the défendant, David E. Burley, were unable to 
agrée upon. the value of sald lands, or the price to be paid therefor by the 
plaintifC. 
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"And as conclusions of law from the foregolng facts It is found that the 
plaintifC seeks to tondemn said kinds and to aequire title thereto for a lawful 
purpose, and that tlie honorable Seeretary of the Interior, in enterlng upon 
sald Project, did not exceed the authority conterred upon hini by the provi- 
sions of said act of June 17, 1902, and that sald lands are necessary to such 
purpose, and that the plaintiff is entitled to expropriate them and aequire title 
tJiereto upon the paynieut to the défendant of a just comi>ensation therefor, 
naniely, the aniount found by the jury." 

The compensation asreed upon and found by the jury having been paid 
into court, the judgnient and order of condenniation was made. ïhe case 
conies hère upon writ of error from the judgment. 

John G. Willis, for plaintiff in error. 

C. H. Lingenfelter, U. S. Atty., and B. E. Stotitemyer, for défend- 
ants in error. 
Before GILBERT, ROSS, and MORROW, Circuit Judges, 

MORROW, Circuit Judge (after stating the facts as above). The 
allégation of the amended complaint that a disagreement had occurred 
and existed between the défendant and the United States concerning 
the purchase price of the land sought to be condemned, in this, that 
the parties were unable to agrée upon a price for said land, the ad- 
mission of the answer that this allégation was true, except that the de- 
fendant denied that lie demanded or asked a price for the land in ex- 
cess of its worth, the stipulation of the parties at the trial that the ques- 
tion of value of the land should be submitted to a jury, and the fact that 
the amount for which the jury was asked to render a verdict was agreed 
upon by counsel for the respective parties and paid into court, hâve 
the appearance of stating a single original subject of controversy, and 
come very nearly rendering other questions in the case feigned issues. 
But this feature of the proceeding was evidently not so intended and 
will not be so considered. It will be treated, however, as showing con- 
clusively that there is no claim on the part of the défendant that the 
United States is seeking to appropriate defendant's land without just 
and adéquate compensation. A just and adéquate compensation has 
been agreed upon and paid into court, and the défendant is not re- 
quired to surrender his title or any rights that he may hâve therein 
without just and adéquate compensation being first paid to him by the 
United States as provided by law. 

It is contended by the défendant that the demurrer to the complaint 
should bave been sustained because of the insufficiency of the com- 
plaint and uncertainty of the allégation as to the purpose of the United 
States in acquiring title to defendant's property ; that is to say, it is 
uncertain, because it does not appear whether it was the purpose of 
the United States to dévote the proposed irrigation project wholly and 
entirely to irrigation of lands owned or possessed by the United States, 
or whether it was proposed to dévote said réservoir and project, in 
part or otherwise, to furnishing water for the purpose of irrigating 
lands in which the United States had no title, interest, or possession, 
but which were owned and possessed by other person». 

The spécifie objection to the complaint is that it is uncertain, be- 
cause it allèges "that said irrigation project is being primarily con- 
structed for the purpose of supplying water for irrigation," etc., and 
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that a statement as to secondary and.other purposes is withheld, giv- 
ing birth to a suspicion that the United States bas a purpose which 
it does not disclose, lest such disclosure should work a failure of the 
proceeding. It appears from the opinion of the learned judge in the 
court below (United States v. Burley [C. C] 173 Fed. 615, 618) that 
the original complaint was silent as to the ownership of the lands to 
be irrigated from the réservoir. A demurrer to the complaint was ac- 
cordingly sustained by the court upon that ground, and, complying 
with the suggestion of the court, the attorney for the United States in 
the amended complaint alleged that the "project was being primarily 
constructed for the purpose of supplying water for irrigation to arid 
lands in Ada and Canyon counties in the state of Idaho, which are 
public lands of the United States." There was a demurrer to this 
amended complaint on the ground of uncertainty, and the objection re- 
newed that the allégation as to the "primary" purpose of the United 
States in appropriating this land was not sufficient. The demurrer 
was overruled, and the allégation of the complaint denied in defend- 
ant's answer; and upon the issue thus joined évidence was taken, a 
finding made, and judgment of condemnation entered in favor of the 
United States. 

We nèed not stop to discuss the various meanings of the word "pri- 
marily." It will be sufficient to assign to it a meaning having référ- 
ence to the subject-matter and the surrounding circumstances. This 
rule of interprétation permits us to refer to the findings of fact in 
this case, based upon the évidence admitted in support of the alléga- 
tion concerning the primary purpose of the irrigation project de- 
scribed in the complaint. It was there found that the entire project 
was for the irrigation and réclamation of arid lands. It contemplated 
the taking over of an existing canal, called the "New York Canal," 
which was to be improved, enlarged, and extended, and through which 
water was to be carried to a réservoir for the supply thereof during 
the seasons of the year when there was an adéquate supply of water 
in the river for such purpose. The project so far appears to be en- 
tirely in accord with the act of June 17, 1902, which provides in sec- 
tion 1 that certain money received from the sale and disposai of public 
lands in certain states and territories including the state of Idaho 
shall be "reserved, set aside, and appropriated as a spécial fund in the 
treasury to be known as the 'réclamation fund,' to be used in the ex- 
amination and survey for and the construction and maintenance of ir- 
rigation Works for the storage, diversion, and development of waters 
for the réclamation of arid and semiarid lands in the said states and 
territories" named. 

But the findings go further, and find that the project contemplated: 
(1) The delivery of water to parties who already had the right to re- 
ceive water from said canal by reason of existing contracts. (2) To 
furnish water for the irrigation of lands belonging to the United 
States which were susceptible of irrigation from said canal. (3) For 
the irrigation of unreclaimed lands belonging to private individuals. 
It was found, further, that the project of the construction of said rés- 
ervoir was entered upon "primarily" for the purpose of irrigating pub- 
lic lands of the United States, and that the United States had a large 
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and substantial interest in the successful exécution of that project, in 
that thereby water would be rendered available for the irrigation of 
large tracts of its own land, thus rendering them marketable, and that 
for the purpose of carrying ont said irrigation project it was necessary 
that the United States should acquire the title to the defendant's lands 
as the same were described in the amended complaint in order that it 
niight use them for a part of said réservoir site. 

We now hâve a clear understanding of the meaning of the word 
"primarily" as used in the complaint. It means that the entire project 
is for the irrigation and réclamation of arid lands, artd that the domi- 
nating purpose of the United States is to store and supply water for 
the irrigation and réclamation of its own arid lands. But the use of 
the word "primarily" in describing the project and the dominating 
purpose concerning such lands adniits the existence of a secondary or 
concomitant purpose to deliver water to parties who already had the 
right to receive water from the existing canal, and also to furnish wa- 
ter for the irrigation of unreclaimed arid lands belonging to private 
individuals. The défendant contends that the United States has no 
right to take his property for a purpose which includes such secon- 
dary or concomitant purpose, and because the complaint has been 
framed in view of this construction he contends that it is open to his 
demurrer for insufficiency and uncertainty. 

In determining this question our first inquiry must be whether the 
irrigation of private lands of an arid character is authorized by the 
act of June 17, 1903. The title of the act is: 

"An act appropriating the receipts from the sale and disposai of public 
lands in certain states and terrltories to the construction of irrigation >¥orks 
for the réclamation of arid lands." 

In section 1 of that act there is a provision for the formation of a 
"réclamation fund" with the money recèived from the sale of public 
lands in certain states and territories. In section 3 the Secretary of the 
Interior is authorized to withdraw from public entry the lands required 
for irrigation works contemplated by the act, and also lands believed 
to be susceptible of irrigation from said works, and upon the comple- 
tion of surveys of such lands, and of the necessary maps, plans, and 
estimâtes of cost, the Secretary of the Interior is required to déter- 
mine whether or not the project is practicable and advisable, and, if 
found to be so, the public lands which it is proposed to irrigate by 
means of the contemplated works shall be subject to entry only under 
the homestead laws in tracts of not less than 40 nor more than 160 
acres, and shall be subject to the limitations, charges, terms, and con- 
ditions in the act provided. In section 4 an irrigation project deter- 
mined by the Secretary of the Interior to be practicable may be con- 
structed by contract, providing there are the necessary funds in the 
"réclamation fund" available for that purpose. If there is, the Sec- 
retary of the Interior is then required to give notice of the lands ir- 
rigable under such project, and, among other things, the charges which 
shall be made per acre upon the entries made under the provisions of 
the act and "upon lands in private ownership which may be irrigated 
by the waters of the said irrigation project." In section 5 it is further 
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provided that "no right to the use of water for land in private owner- 
ship shall be sold for a tract exceeding one hundred and sixty acres to 
any one landowner." The act clearly provides for the irrigation of 
private lands under the conditions therein specified whefe such lands 
are arid and within the limits of an irrigation project dèemed by the 
Secretary of the Interior to be practicable and advisable. We are 
therefore of the opinion that the complaint is not open to the defend- 
ant's demurrer on the ground' of insufficiency or uncertainty under the 
provisions of the act of Congress. 

We come now? to the considération of the real question in this case, 
which is presented as a constitutional question and may be stated in 
the following terms : Can the United States, owning arid lands with- 
in a State, organize and maintain a scheme or project whereby it will 
associate with itself other owners of arid lands for the purpose of re- 
claiming and improving such lands, and in that behalf exercise the 
right of eminent domain against another landowner for the purpose of 
obtaining the title and possession of land absolutely necessary in car- 
rying the proposed scheme or project into effect? 

It is contended by the défendant that this cannot be done, and the 
case of Kansas v. Colorado, 206 U. S.. 46, 91, 27 Sup. Ct. 655, 665, 51 
Iv. Ed. 956, is cited as authority for such a limitation upon the power 
and authority of Congress. It is said that the court, referring to the 
statute under considération, held in substance that article 4, § 3, of 
the Constitution of the United States, providing that "Congress shall 
hâve powe'r to dispose of and make ail needful rules and régulations 
respecting the territory and other property belonging to the United 
States," did not authorize Congress to provide an irrigation project to 
be carried out within a state for the réclamation of arid lands not the 
property of the United States. The controversy in that case was be- 
tween the states of Kansas and Colorado concerning the diversion of 
the waters of the Àrkansas river for the irrigation of lands in Colorado. 
It was alleged that such diversion damaged certain riparian proprietors 
in Kansas, through which state the river flows. The case was decided 
against the state of Kansas on the ground that the détriment to Kan- 
sas in the diminution of the flow of water by the diversion in Colorado, 
while substantial, was not so great as to make the appropriation of the 
water in Colorado an inéquitable apportionment between the states. 
The United States intervened in the case for its interest, contending 
that the détermination of the rights of the two states inter sese in re- 
gard to the flow of water in the Arkansas river was subordinate to the 
superior right on the part of the national government to control the 
whole System of réclamation of arid lands within the states. It was in 
answer to this contention that the court expressed the opinion, the sub- 
stance of which has been stated. But the court said further concern- 
ing the national control of the arid régions : 

"It does not follow that the national government is entirely powerless In 
respect to this matter. Thèse arid lands are largely within the territorles, 
and over them, by virtue of the second paragraph of section 3 of article 4 
heretofore quoted, or by virtue of the power vested lu the national govern- 
ment to acquire territory by treatles, Congress has full power of législation, 
subject to no restrictions other than those expressly named in the Constitu- 
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tlon, and therefore It may leglslate in respect to ail arid lands withîn their 
limits. As to those lands wlthln the limits of the states, at least of the West- 
ern States, the national (çovernment is the niost consideraWe owner, and bas 
rwwer to dispose of and make ail needful rules and régulations respecting 
its property. We do not mean that its législation can override state laws in 
resi)ect to the gênerai subject of réclamation. While arid lands are to be 
found niainly, if not only, in the Western and newer states, yet the powers 
of the national government within the limits of those states are the same, no 
greater and no less than those within the limits of the original thirteen, and 
it woiikl be strange if, in the absence of a deflnite grant of power, the national 
government could enter the territory of the states along the Atlantic and 
legtslate in respect to improving by irrigation or otherwise the lands within 
thelr borders. Nor do we understand that liitherto Congress has acted in dis- 
regard to thls limitation." 

That is to say, it would be strange if the national government could 
enter the territory of a state where there were no public lands of the 
United States requiring irrigation and no public lands through which 
water fîows necessary for the irrigation of arid lands, and by législa- 
tion provide a system of irrigation for the private lands within the 
state and control its administration. It would indeed be a strange pro- 
ceeding and obviously whoUy outside of the authority of Congress. 
But in this case the United States is the owner of large tracts of land 
within the states named in the act of June 17, 1902. The public wel- 
fare requires that thèse lands, as well as those held in private owner- 
ship, should be reclaimed and made productive. To do this effectively 
and economically with the available water supply, large tracts must be 
brought into relation with a single System or project. Thèse states 
having arid lands hâve accordingly acted upon the subject, and in the 
state of Idaho, where the land is located in this case, it has been pro- 
vided in section 14 of article 1 of the Constitution that : 

"The necessary use of lands for the construction of réservoirs, or storage 
basins, for the purposes of Irrigation, or for the rights of way for the con- 
struction of 'canals, ditches, flumes or pipes to convey water to a place of 
use, for any useful, bénéficiai or necessary purpose or for drainage or for the 
drainage of mines, etc. * * * is hereby deelared to be a public use, and 
subject to the régulation and control of the state. Private property may be 
taken for public use but not until a just compensation, to be àscertained in 
the manuer prescribed by law, shall be paid therefor." 

The act of June 17, 1902, not only recognizes the Constitution and 
laws of the state providing for the appropriation of its waters and the 
réclamation of its arid lands, but it requires that the Secretary of the 
Interior, in carrying out the provisions of the act, shall proceed in con- 
f ormity with such laws. In what respect does such a proceeding con- 
travene the Constitution of the United States? Has not the United 
States as a landowner the same rights within the state that any other 
landowner has? And when the land is of such a character that, to be 
useful, it must be irrigated and reclaimed in large tracts, may not the 
United States, co-operating with such other landowners, organize and 
establish an effective and economical System or project for such irri- 
gation and réclamation? And, finally, if the necessary use of lands 
for such a purpose is made a public use by the state, is there any rea- 
son why the United States should not exercise its right of eminent do- 
main to acquire title to lands absolutely necessary to such public use? 



10 170 FEDEEAL REPORTEU. 

We can think of no constitiitional objection to such a proceeding, 
when. it is clearly established that with respect to surrounding circum- 
stances and conditions the use is a public use; and, while it bas been 
held that the law of the state is not conclusive upon this subject, the 
Suprême Court of the United States in numerous cases has deter- 
mined that such a use as hère described in the project under considér- 
ation is a public use. 

In Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 161, 17 
Sup. Ct. 56, 64 (41 h. Ed. 369), the Suprême Court had under consid- 
ération the validity of the law of the state of California providing for 
the organization and government of irrigation districts, It was con- 
tended that the proceedings under the act with respect to an assess- 
ment upon certain land within the district, if upheld as constitutional, 
would resuit in the taking of the property of one person or class of 
persons and giving it to another — "an act," it was said, "of pure spolia- 
tion." It had been held by the Suprême Court of the state of Califor- 
nia that the use of water for irrigation purposes under the provision of 
the state act was a public use, and a corporation organized by virtue 
of the act for the purpose of irrigation would be a municipal corpora- 
tion, and organized for the promotion of the prosperity and welfare 
of the people. The Suprême Court of the United States, reviewing the 
provisions of the act and the considérations for its enactment, said : 

"Viewing the subject for ourselves and in the light of thèse considérations, 
we hâve very little difficulty in coming to the same conclusion reached by 
the courts of California. The use must be regarded as a public use, or else 
It would seem to follow that no gênerai schéma of irrigation can be formed 
or carrled into efCect. In gênerai, the water to be used must be carried for 
some distance and over or through priva te property, which cannot be taken 
in invltum If the use to which it is to be put be not public, and if there be no 
power to take property by condemnation it may be impossible to acquire it 
at ail. The use for which private property is to be taken must be a public 
one, whether the taking be by the exercise of the rlght of eminent domain or 
hy that of taxation. Oole v. Lît Grange, 133 U. S. 1 [5 Sup. Ct. 416, 28 L. Ed. 
896]. À private Company or corporation without the power to acquire the 
land in invltum would be of no real beneflt, and at any rate the cost of the 
undertaking would be so greatly enhaiiced by the knowledge that the land 
must be a'cqUired by purchase that it would be practically impossible to build 
the Works or obtain the water. Individual enterprise would be equally in- 
effectuai. No one owner would find it possible to construct and maintaln wa- 
terworks and canals any better than private corporations or companles, and 
unless they had the power of eminent domain they could accomplish noth- 
ing. If that power could be conferred upon them, it could only be upon the 
ground that the property they took was to be taken for a public purpose. 
While the considération that the work of irrigation must be abandoned if 
the use of the water may not be held to be or eonstitute a public use is not 
to be regarded as conclusive in favor of such use, yet that fact la in this 
case a most important considération. Millions of acres of land otherwise 
cultivable must be left in their présent arid and worthless condition, and an 
effectuai obstacle will therefore remain in the way of the advance of a large 
portion of the state In matériel wealth and prosperity. To irrigate, and thus 
to brlng into possible cultlvation, thèse large masses of otherwise worthless 
lands, would seem to be a public purpose, and a matter of public interest, not 
conflned to the landowners, or even to any one section of the state." 

The conditions referred to in that case are almost identical with the 
conditions in the présent case, and the opinion of the court is pecu- 
liarly applicable to the question under considération. 
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In Clark v. Nash, 198 U. S. 361, 25 Sup. Ct. 67G, 49 L. Ed. 1085, 
the action was brought in the state court of Utah by an individual 
landowner as plaintiff to condemn a right of way to enable the plain- 
tiff to enlarge a ditch belonging to the défendants for the conveying of 
water across the land of the défendants for the purpose of irrigating 
plaintifF's land. The trial court found the facts to be that plaintifï's 
land was arid land and would not produce without artificial irrigation, 
but that with artificial irrigation the same would produce abundantly 
of grain, vegetables, fruits, and hay; that the use of the surplus, wa- 
ters of a certain creek which it was proposed to convey to plaintifï's 
land by the enlarged ditch was a public use ; and that the plaintifif was 
entitled to a decree condemning a right of way across défendants' 
land for the purpose of carrying such surplus waters to the plaintifï's 
land. The case was taken to the Suprême Court of the United States 
as involving a constitutional question in the taking of défendants' land 
for a private use. Upon the facts stated in the findings of the trial 
court and having référence to the conditions stated it was held that 
the proceedings did not in any way violate the Constitution of the 
United States. 

In Strickley v. Higliland Boy Mining Co., 200 U. S. 527, 26 Sup. Ct. 
301, 50 L. Ed. 581, the action was also brought in a state court of 
Utah to condernn a right of way under a statute of the state for an 
aërial bucket line across defendant's placer mining claim. It was ob- 
jected that the right of way was solely for private use, and that the 
taking of the land for that purpose was in violation of the Constitution 
of the United States. The statute was held to be constitutional, and 
the proceeding upheld by the Suprême Court of the state, and the dé- 
cision afïîrmed by the Suprême Court of the United States. 

In the case of Bacon v. Walker, 204 U. S. 311, 316, 27 Sup. Ct. 289, 
290, 51 L. Ed. 499, it was said with respect to the last-named case that 
it "was the récognition of the power of the state to work out from the 
conditions existing in a mining région the largest welfare of the in- 
habitants." This is the theory upon which the laws relating to the ir- 
rigation and réclamation of arid lands is based, and justifies the laws 
of the States upon the subject and the co-operation of the United 
States under the act of June 17, 1902. 

The objection that the United States has no constitutional authority 
to enter into such co-operation and engage in the business of organi- 
zing and maintaining irrigation and réclamation projects of the char- 
acter provided by the act of June 17, 1902, is equally untenable. The 
act was held constitutional by this court in United States v. Hanson, 
167 Fed. 881, 93 C. C. A. 371, and we can add but little to what was 
said in that case. But, considering the provisions of the act in view of 
the spécifie objections against its constitutionality in this case, we must 
say that our opinion is not shaken as to the correctness of that dé- 
cision. The policy of reclaiming the arid région of the West for a 
bénéficiai use open to ail the people of the United States is as much a 
national policy as the préservation of rivers and harbors for thfe bene- 
fit of navigation. Président Roosevelt, in his message to Congress in 
1901, in urging the législation which resulted in the passage of the 
réclamation act, made use of language applicable hère. He said; 
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"It is asright for (lie national govornment to nnake the streams and rlvers 
of the arid région useful by engineering worlcs for water storage as to make 
useful the rivers and harbors of the humid région by engineering works of 
another klnd. The storlng of the floods In réservoirs at the headwaters of 
oiir rlvers is but an enlargenient of our présent policy of river control, under 
whieh levées are built on the lower reaches of the same streams." 

Again he says in the same message: 

"The réclamation and settlement of the arld lands wlll enrich every por- 
tion of our country, just as the settlement of the Ohio and Mississippi Val- 
leys brought prosperity to the Atlantic states. The inci-eased demand for 
manufactured articles wlll stlmulate Industrlal production, while wlder home 
markets and the trade of Asla wlll consume the larger food supplies and ef- 
feetually prevent Western compétition with Eastern agriculture. Indeed, 
the products of Irrigation wlll be consumed chlefiy in upbulldlng local centers 
of mlning and other industries, which would not otherwise come into existence 
at ail. Our people as a whole wlll profit, for successful home making Is but 
another name for the upbulldlng of the nation." 

That the United States may, where the circumstances and condi- 
tions require it, reserve the waters of a river flowing through its pub- 
lic lands for a particular, bénéficiai purpose, was held by this court in 
Winters v. United States, 143 Fed. 740, 74 C. C. A. 666, and 148 Fed. 
684, 78 C. C. A. 546. This décision was affirmed by the Suprême 
Court of the United States in Winters v. United States, 307 U. S. 564, 
577, 38 Sup. Ct. 307, 313, 52 L. Ed. 340, where the court said : 

"The power of the government to reserve the waters and exempt theni from 
appropriation under the state laws is not denled, and could not be. United 
States V. Rio Grande Dam & Irrigation Co., 174 U. S. 690, 702 [19 Sup. Ct. 
770, 43 L. Ed. 1136] ; United States v. Winans, 198 U. S. 371 [25 Sup. Ct. CC2, 
49 L. Ed. 1089]." 

To the same efifect was the décision of this court in Conrad Inv. Co. 
V. United States, 161 Fed 839, 831, 88 C. C. A. 647. 

The authority of the United States to reserve the waters of its 
streams in the arid région for a bénéficiai purpose lias been recently 
extended to the settlement of a long-standing controversy between the 
United States and IMexico respecting the use of the waters of the Rio 
Grande. By the Act Feb. 25, 1905, c. 798 (33 Stat. 814), the provisions 
of the réclamation act of June 17, 1903, were extended to the portion 
of the state of Texas bordering upon the Rio Grande which could be 
irrigated from a dam constructed near Engle in the territory of New 
]\'Iexico. This act was passed for the purpose of enabling the United 
States to carry into effect the terms of a proposed treaty or conven- 
tion with Mexico, which was afterwards signed on IMay 31, 1906 (34 
Stat. 2953). This treaty or convention provided that: 

"After the completion of the proixised storage dam near Engle, New INIexico, 
and the distrlbutiug System auxillary thereto, and as soon as water shall be 
avallable in said System for the purpose, the United States shall deliver to 
Mexico a total of 00,000 acre-feet of water annually. In the bed of the Rio 
Grande at the point where the liead works of the Acequia Madré, known as 
the Old Mexlcan Canal, now exist above the city of Juarez, Mexico." 

By the Act IMarch 4, 1907, c. 2918 (34 Stat. 1357), an appropriatioti 
of $1,000,000 was made available as needed, and to be expended under 
the direction of the Secretary of the Interior, for the construction tv-.' 
the above-méntioned dam in connection with the irrigation project CAt 
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the Rio Grande. By the Act June 12, 1906, c. 3288', 34 Stat. 259 (U. S. 
Comp. St. Supp. 1909, p. 603), the provisions of the réclamation act 
were extended so as to include and apply to the state of Texas, where 
there never has been any public lands of the United States, but where 
such streams as the Pecos and the Rio Grande, rising in New Mexico, 
a territory of the United States, and flowing into Texas, hâve become 
important factors in the irrigation and réclamation of the arid lands 
of that state. 

This législation illustrâtes the scope of the réclamation act and its 
purpose in preserving the waters and reclaiming the arid lands of the 
.Western states, where, as said in Kansas v. Colorado, supra: 

"The national govevnment Is the most considérable owner, and has power 
to dispose of and make ail needful rules and régulations respectlng its prop- 

erty." 



The judgment of the Circuit Court is affirmed. 



UNITED STATES v. ALLEN et al.t 

(Circuit Court o( Appeals, Eighth Circuit. June 8, 1910.) 

Nos. 3150-3163, 3265, 3276, 3279. 

1. Indians (§ 15*)— Lands— Restriction on Aliénation bt Allottees— 

BiGHT OF United States to Enfokce bt Suits. 

The plan of the United States government in dissolvlng the Five Clvillz- 
ed Tribes of Indians and distrlbutlng their lands in severalty was a great 
governmental Project, havlng for its object the social and Industrlal ad- 
vancement of the Indians, and the varlous acts pertalning thereto must 
be construed In consonance wlth such purpose and not merely as real 
estate transactions. The relation of the govémment to the Indians is 
not to be measured by the law governlng the ordlnary relation of guar- 
dlan and ward, nor are the limitations imposed on the aliénation of land 
governed by the strict rules of law relating to grantor or grantee, but the 
United States, by virtue of Its pecullar reiatlonship to the Indians and 
to prevent the pollcy to be worked out through such législation from be- 
Ing defeated may enforee such restrictions on aliénation In the courts al- 
though retainlng neither a légal nor an équitable estate In the lands after 
the allotment. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 39; Dec. DIg. 
Dig. § 15.*] 

2, Indians (§ 15*)— Lands— Riqht of United States to Maintain Suits— 

Construction of Statute. 

The provision of Act May 27, 1908, c. 199, S 6, 35 Stat. 314, that "noth- 
Ing in thIs act shall be construed as a déniai of the rlght of the United 
States to take such steps as may be necessary Includlng the bringing of 
any suit * ♦ * to acquire or retain possession of restricted Indian 
lands * * • in cases where deeds, leases or contracts • * * hâve 
been or shall be made contrary to law with respect to such lands prlor 
to the removal therefrom of restrictions upon the aliénation thereof, 
such suits to be brought on the recommendation of the Sécretary of the 
Interlor, wlthout costs or charges to the allottees the necessary expenses 
Incurred In so doing to be defrayed from the money approprlated by this 
act" Is more than a saving clause and when read In connecfton with the 
part of the section approprlatlng $50,000 to cover the expenses Incurred 
In such litigation Is an implled grant of power to maintain such suits 

*For other cases se* same toplc & § otiubsb 1d Dec. & Am. Dlgs. 1907 to date, & Rep*r Indezei 
t Rehearing dealed August 20, 1910. 
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and Èucli Power estends to sults relatlng to allotments whîeh were freed; 
from restrictions by section 1 of the act In respect to conveyances or con- 
tracts previously made. 

[Ed. Note. — For other cases, see Indlans, Cent. Dig. § 39; Dec. Dig. 
i 15.*] 

3. Statutks (I 185*)~CoNSTRTJCTiON— Implied Provisions. 

TJiat whioh is Implied is as much a part of a statute as that whlch 
Is expressed. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 264; Dec. Dig. 
§ 185.*] 

4. Sta'OjteS (§ 217*) — CoNSTBxrcTioN— ExTKiNsic Evidence to Aid Construc- 

tion. 

The effiect of a statute actually passed by Oongress cannot be narrowed 
by référence to a bill whlch was never voted on, but was merely proposed . 
in committee. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 293 ; Dec. Dig. 
§ 217.*] 

5. Indians (§ 31*) — Protection of Eights by United States— Eepeot of 

Geanting Citizenship. 

ïhe grant of citizenship to the Indians In Indian Territory by Act 
F'eb. 8, 1887, & 119, 24 Stat, S88, as açiended by Act March 3, 1901, c. 
868. 31. Stat. 1447, was intended for their protection, and was not a re- 
nunciatlon by the United States of the authority which it had always 
exereised to adopt such rneasures as in Its judgment were wise for the 
protection of the Indian Ih ils rlghts. 

[Ed.- Note.— For other cases, see Indians, Cent. Dig. § 23; Dec. Dig.» 
§31.*] 

6.. Indians (§ 15*j — Suits JlESPEOtfNGliANps— Parties. 

To a suit brought by the United States under the authority conferred 
by Act May 27, 1908, c. 199, § 6, 35 Stat. 314, to set aside a deed, lease, 
or contract made by an lùdian attlottee in violation of the statutory re- 
, strictions on aliénation, the âllottee is not an indispensable party. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 39; Dec. Dig. 
I 15.*] 

7. PaSties (§ 51*)^Indispensable Parties—Rtjle Governino. 

It is not thé mère conveiiience of the parties before the court that ren- 
ders absent parties Indispensable, but the protection of the rlghts of those 
absent parties. 

[Ed. Note.— For other cases, see Parties, Cent. Dig. i§ 76, 77; Dec. Dig. 
§ 51.*] 

8. Èquity (§ 150*) — Pleading — Multifariousness of Bill. 

A bill flled by the United States to cancel a large number of separate 
conveyances made by indlvldual Indian allottees to the several défend-^ 
ants as invalid, beeause made in violation of a statute imposing restric- 
tions upon the aliénation of the land by the Indians, Is not multifarious. 

[Ed. Note. — For other cases, see Eqnlty, Cent. Dig. §§ 371-379; Dec. 
Dig. § 150.*] 

9. Indians (§ 31*) — ^Eestriction on Power to Alienate .IjAnd— Poweb or 
■ Oongress to Extbnd. 

It is within the power of Oongress to enlarge the period , within whlch 
an Indian âllottee Is prohibited from allenating hls land beyond that Im- 
posed when the allotment was made, so long as the land Is held by the 
: âllottee, although In the meantime he may hâve been ruade a citizen. 

[Ed. Nbte. — For other cases, see Indians, Cent. Dig. § 23; Dec. Dig. § 
SI.*] 

Adams, Circuit Judge, dissenting. 
*For other cases sée same toplo & \ numbbs In D«c. 4: Am. Digs. 1907 to date, &. Rep'r Indexes 
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Appeals from the Circuit Court of thé United States for the Eastern 
District of Oklahoma. 

Thèse were seventeen suits in equity by the United States against 
James P. Allen and others, N. E. Patterson and others, Charles E. 
McPherren and others, F. B. Severs and others, Wilson Bruton and 
others, Norman Pruitt and others, James Jefferson and others, J. J. 
Creamer and others, Félix R. Phillips and others, J. M. Dickenson 
and others, James P. Allen and others, Walter F. Nichols and others, 
John F. McClellan and others, Alfred F. Goat and others, George C. 
Crump and others, C. J. Benson and others, and J, O. Davis and oth- 
ers. Decrees for défendants (171 Fed. 907), and complainant appeals. 
Reversed. 

Charles W. Russell, Asst. Atty. Gen., for the United States. 

S. T. Bledsoe, George S. Ramsey, B. B. Blakeney, James E. Hum- 
phrey, Joseph C. Stone, and Robert L. Owen, pro se (A. W. Clapp, 
O. L. Rider, Kenneth S. Muchison, Wm. M. Matthews, C. L. Thomas, 
N. A. Gibson, Robert J. Boone, George C. Butte, Garfield Johnson, 
T. S. Cobb, Crump, Rogers & Harris, Willmott & Wilhoit, W. L. Mc- 
Cann, Thomas H. Owen, W. B. Crossan, and Davis & Davis, on the 
briefs), for appellees. 

Before HOQK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. The lands of the Five Civihzed Tribes 
were allotted in severalty to their members, subject to express restric- 
tions against their aliénation for specified periods of time. The bills 
in thèse suits charge that many thousand conveyances hâve been made 
in violation of those restrictions, and the suits bave been brought by 
the United States to hâve sonle 4,000 of thèse conveyances declared to 
be void and canceled of record. The restrictions against aliénation 
arise out of numerous statutes and treaties, and vary according to such 
matters as the amount of Indian blood of the allottee, whether the 
land was a homestead, and whether it was held as an original allot- 
ment or by inheritance. The grantees under the cohveyances are clas- 
sified according to some distinct feature of the restriction upon aliéna- 
tion, and ail grantees coming under each class are combined as défend- 
ants in a single suit. The allottees are not made parties either as plain- 
tif! or défendant, and it is not charged in the bills that the conveyances 
were obtained by fraud, misrepresentation, or for an inadéquate con- 
sidération. They are assailed solely upon the ground that they were 
made in violation of the restriction which Congress imposed upon the 
aliénation of the allotments. 

Thèse bills were demurred to upon numerous grounds. The de- 
murrers were sustained by the trial court for the reason (1) that the 
complainant bas not such an interest in the matters involved as entitles 
it to maintain the action; (2) that the allottees are necessary parties, 
and that there is theref ore a defect of parties ; (3) that the bills are 
multifarious. A decree was entered in each case dismissing the bill 
upon the merits, to review which is the object of this appeal. 
■- The considération of the case will be simplified if it is understood 
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at the oufset that the plan of the government, in dissolving the five 
civilized nations and distributing their lands in severalty, was not sim- 
ply a real estate transaction. It was a great governmental project, 
having for its object tiie social and indu striai élévation of the Indians. 
For the accompli shment of that resuit there were two main reliances : 
(1) The added incentive which comes from the individual ownership 
of property as distinguished from its joint or tribal ownership; (2) 
the continuance of that ownership for such a period as should bfing 
the Indianinto a state where he could safely be trusted to protect his 
ihterests in the sharp compétition with members of the white race. 
-During ail the years thatihis scheme was in process of exécution, the 
Indian. lands, like the Indians themselves, were subject to the suprême 
authority. oi the national. government. The United States prpceeded, 
insp far as it could, with the consent of the Indiang. That, however, 
it.did as a matter of wise governmental policy, and not in obédience 
to. any constitutional restriction. Whenever it encountéred the obsti- 
nate opposition of the Indians to its plans, it did not hèsitate fo set 
aside their will and substitute its own authority. The title to thèse 
lands was in the Indian tribes, and the formai cohveyances to the in- 
dividual members were made by tribal officers. Ail this, however, was 
donc in obédience to the régulations of the national government. To 
attempt to cramp thèse large governmental measures to the narrow 
limits of a real estate transaction is to deprive them of their distinc- 
tive character. And yet much of the argument contained in the brief s, 
as well as the opinion of the trial court, treats thèse measures as a 
matter between grantor and grantee, and, wherever they do not fit the 
private law of real property, they are declared to be ineffective. 

The same observations may be made as to the statement of the rela- 
tion betwéen the national government and the Indians being that of 
guardian and ward. Thèse are familiar terms in décisions dealing 
with Indian matters. They are, however, words of illustration, and 
not of définition, and to attempt to reason from the private law of 
guardian and ward to the measures of the fédéral government in deal- 
ing with thé Five Civilized Tribes leads only to confusion and the sub- 
version of the real scheme of government. 

Turning now tô the objections which were made and sustained by 
the trial court, has the fédéral government such an interest as entitlës 
it to maintain thèse suits ? It will be conceded at the outset that it has 
no légal or équitable estate in the allotments ; and if such an estate is 
necessary, it has no standing in court. It is, however, too plain for 
controversy, that the fédéral government imposed restrictions upon 
the aliénation of thèse allotments. That restriction was its main reli- 
ance for the social and industrial élévation of the Indians. Has it a 
standing in court for the enforcement of its policy? To say that it 
has not is to make the restraints upon aliénation a mère brutmn ful- 
men. Shall the Indians who are intended to be restrained, be made 
the sole agency for the enforcement of the restraint?: If so, the act 
of Congress is nothing more than a benevolent admonition. If they 
are unable to resist the allurements by which they are enticed into 
making the conveyances, will they be expected to undertake the diffi- 
cult and protracted litigation necessary to set aside their own acts? 
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To ask thèse questions is to answer them. Congress intended that both 
the Indians and the members of the white race should obey its limita- 
tions. A transfer of the allotments is, not simply a violation of the pro- 
prietary rights of the Indian. It violâtes the gôvernmental rights of 
the United States. If thèse Indians may be divested of their lands, 
they will be thrown back uppn the nation a pauperized, discontented, 
and, possibly, belligerent people. To prevent such results the United 
States may invoke the aid of its courts. That question was put to rest 
in the décision of In re Debs, 158 U. S. 5G4, 15 Sup. Ct. 900, 39 L. 
Ed.- 1092. When a suit in equity is an appropriate method for the en- 
forcement of a gôvernmental policy, the national government may 
maintain such a suit. The présent case présents a right of the nation 
which has been violated and cannot be redressed in any other way than 
by a suit in equity. If its interest in its measures does not give it a 
standing in court, then the violation of those measures must go wholly 
without redress. Gôvernmental action cannot be thus paralyzed. If 
the aid of the court is an appropriate remedy, the government has the 
sàme right to proceed in that manner that it has to use executive 
power where that power is an appropriate agency for the accomplish- 
ment of its purposes. 

The Suprême Court of the United States in the case which carried 
the émancipation of the Indians and their property to the fullest ex- 
teiit, expressly recognizes the right of the government to enforce, by 
appropriate action in court, the restraints which it imposed upon the 
aliénation of Indian allotments. The court says in the Heff Case, 197 
U. S. 489,, 509, 25 Sup. Ct. 512, 49 L. Ed. 848: 

"Undoubtedly an allottee can enforCe his right to an Intereist in the tribal 
or other proi>erty (for that right is expressly granted), and equally •clear is 
it that Congress may enforce and protect any condition which it attaches to 
any of its grants. This it may do by appropriate proceedlngs in elther a na- 
tional or State court. * * * Many a tract of land Is conveyed with con- 
ditions subséquent. A minor may not alienate hls lands ; and the proper 
tribunal may at the Instance of the rlghtful party enforce ail restraints upon 
aliénation." 

Under the gênerai allotment act of 1887, a provisional patent was is- 
sued tp the allottee, and the naked légal title retained in the govern- 
meilt for the period of 25 years. In the case of the Five Civilized Tribes, 
this plan was modified to the extent of granting the légal title to the 
Indian, but imposing upon it a restraint against aliénation. Thèse 
plans présent simply différences of method. The object sought in 
each case was the same, namely, to clothe the Indian with such title 
to the property as seemed best calculated to encourage his industrial 
development, and yet accompany this grant with such a restriction as 
would prevent the main reliance of the government for the industrial 
betterment of the Indian from being defeated by the aliénation of the 
property. The right of the government to invoke the aid of its court 
to prevent the defeat of its object is the same under the one statute 
as the other. Its right to maintain a suit to prevent the defeat of its 
allotment scheme under the gênerai law of 1887, is fully sustained in 
United vStates v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 
632. It is contended, however, in the présent case, that that décision 
179 F.— 2 
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is not controllîrig becauSè' theré the governtrient held thè légal title to 
the property for a period 6i 25 years in trust for the Indian, whereâS 
hère the légal title has been conveyed to the Indian, but subject to a 
restraint upon aliénation. The décision in the^ Rickért Case does not 
rest upon a principle of the law of real property, but iipon the power 
of the nation to enforce its own measures. At page 444 of the opinion 
188 U. S., at page 478 of 23 Sup. Ct. (47 L. Ed. 532)', the right of the 
government to maintain the suit is declared to rest, not upon the fact 
that it held the title to the property, but, to use the language of the 
court, upon "the injurious efïect of the assessment and taxation corn- 
plained of upon the plans of the government with référence to the In- 
dians." In either case it is nOt a right of property which is enforced, 
but a plan of government. The Suprême Court there déclares the 
right of the nation to maintain a suit for the enforcement of its policy 
in regard to Indian allotments to be too plain for argument. 188 U. 
S. 444, 23 Sup. et. 478, 47 L. Ed. 532. This statement is approved in 
McKay y. Kalyton, 204 U. _S. 458, 467, 27 Sup. Ct. 346, 51 L. Ed. 566. 
But we are not left to inference from the gênerai scheme of the 
national government in its dèalings with the Eive Civilized Tribes, to 
find authority for the maintenance of thèse suits. They are authorized 
by express act of Congtess. The last paragraph of section 6 of the 
act of May 27, 1908, c. 199, 35 Stat. 312, is a saving clause. Viewed 
solely in that light it déclares the belief and intent of Congress that the 
rights which it saves, exist. It does not, however, stop with the lan- 
guage which saves the rights specified, but proceeds to déclare the 
conditions upon which those rights shall be exercised by stating that 
the suits shall be brought upon the recorqmendation of the Secretary 
of the' Interior, and without cost to the allottees. It thus passes be- 
yond the scope of a saving clause, and uses language which is con- 
sistent ônly with the grant of the power to institute the suits. When 
this language is read in connection with the earlier part of the section 
appropriating $50,000 to cover the expenses incurred by the Attor- 
ney General in this litigation, the intent of Congress, that the power 
to maintain the suits is granted, and its purpose that suçh suits should 
be instituted in proper cases, is clearly mànifest. It is incredible that 
the purpose of Congress was simply to provide for the institution of 
suits to obtain a judicial détermination as to whether the power of the 
government to maintain such suits existed. Congress by its own déc- 
laration could hâve placed that question beyond controversy, and the 
courts ought not to give a meaning to its acts which would make of 
them a mère squandering of public funds. That which is implied is 
as rnuch a part of a statute as that which is expressed. City of L,it- 
tle Rock v. y. S., 103 Eed. 418, 43 C. C. A, 36l; United States v. 
Babbit, 1 Black, 55, 17 h. Ed. 94. Implications, far less clear than 
the power to maintain thèse suits, hâve been enforced by the courts. 
Gelpcke v. City of Dubuque, 1 Wall. 220, 17 L. Ed. 530; Postmaster 
General v. Early, 13 Wheat. 136, 146, 6 E. 'Ed. 577; Telegraph Com- 
pany V. Eyser, 19 Wall. 419, 22 L. Ed. 43 ; Great Northern Railway 
Co. V. United States, 155 Fed. 945, 84 C. C. A. 93. The trial court 
held that because a statute conferring the jurisdiction hère in ques- 
tion by more direct language was not enacted, though brought to the 
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attention of the committee having the présent act în charge, that this 
amounted to an expression of the législative intent that the right it- 
self either did net exist or was so doubtful that the only proper procé- 
dure was to make provision for a judicial détermination of its exist- 
ence. Courts can find the intent of the Législature only in the acts 
which are in fact passed, and not in those which are never voted up- 
on in Congress, but which are simply proposed in committee. It is not 
contended that the bill referred to was ever brought to a vote in Con- 
gress and rejected. It was simply one of the measures which was 
under considération at the time the act of May 27, 1908, was passed. 
To hold that such f acts cân be looked to for the purpose of narrowing 
the effect of a statute actually passed, would be to invent a new and 
dangerous canon of statutory interprétation. 

Much of the briefs is devoted to arguments deduced solely from the 
fâGt that Congress has conferred national citizenship upon the In- 
dians. Thèse arguments hâve been f requently presented to the courts, 
but so far as we are aware, they hâve never defeated the exercise of 
national authority over the Indian except in the Hefif Case, 197 U. S. 
488, 35 Sup. Ct. 506, 49 L. Ed. 848. That décision, however, as now 
explained by the Suprême Court in United States v. Celestine, 315 U. 
S. 278, 30 Sup. Ct. 93, 54 L. Ed. ; lends no support to the défend- 
ants. The case arose under the gênerai allotment act of 1867. That 
statute provides that, upon the completion of the allotments, the In- 
dians "shall hâve the benefit of, and be subject to the laws, both civil 
and criminal, of the state." Mr. Justice Brewer carries this feature of 
the statute through his opinion at every step as the basis of the déci- 
sion of the court. He has now removed ail possible doubt on the sub- 
ject by his opinion in the Celestine Case, where he expressly states 
that the Hefï opinion rests upon the fact. that under the gênerai al- 
lotment act Congress has, by direct provision, entirely renounced its 
own authority over the Indians, and subjected them to the laws of the 
state, both civil and criminal. The décision of the Heff Case simply 
gives effect to this positive déclaration of the législative intent. In 
its dealings with the Eive Civihzed Nations, Congress has been at great 
pains to indicate a différent purpose. Hère it has from time to time, 
down .to the organic act admitting Oklahoma and the provisions 
which it insisted should be embodied in the Constitution of that state, 
reserved to itself express authority to pass such laws with respect both 
to the Indians and their lands, as shall in its judgment seem wise. In 
the présent case, though it conferred citizenship upon the Indians, it 
accompanied its grant of the allotments to them with an express pro- 
vision against their aliénation. The différence between the présent 
case and the Heff Case is this : In the former case Congress express- 
ly renounced its own authority over the Indians, and subjected them 
to the laws, both civil and criminal, of the state. Hère Congress, with 
equal explicitness, has imposed a restraint upon the aliénation of al- 
lotments. It is as much the duty of the courts to give effect to the 
législative intent in the présent case as in the former. See, also, U. S. 
V. Sutton, 315 U. S. 291, 30 Sup. Çt. 116, 54 L. Ed. . _ 

The grant of citizenship to the members of thè Five Nations was in- 
tended for their protection, and not to strip them of the protection of 
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the' national government. It was, in our judgtiient, never the intent 
of Congress to deprive itself of the authority which it had alwaysex- 
ercisèd to adopt such measures as in its judgment were wise for the 
protection of the Indian in his rights among the more highly de- 
veloped members of the white race. Conceding the Indians to be citi- 
zens of the United States and of the state of their résidence, this court 
still said in the case of United States v. Thurston County, 143 Fed. 
287, 288, 74 C. C. A. 425, 426 : "Their civil and political status, ho>v- 
ever, does not condition the power, authority, or duty of the United 
States to exert its powers of government to control their property, to 
protect them in their rights, to faithfully discharge its légal and moral 
obligations to them, and to exécute every trust with which it is 
charged for their benefit. They are still members of their tribes and of 
an inferior and dépendent race." Clothing them with citizenship did 
not change their character or invest them with full industrial capac- 
ity. Thèse records are éloquent on that subject. An intent to de- 
stroy the authority of the national government to protect the Indian 
ought not to be deduced as a mère spéculative inference from the 
définition of citizenship. Such a radical change of national policy 
should emanate only from express and unequivocal language. 

Section 1 of the act of May 27, 1908, removes ail restraints upon 
aliénation* as to several classes of allotments. Section 6 of that act 
provides for the appointment of représentatives of the Secretary of 
the Interior to counsel and advise Indian allottees having restricted 
lands, with référence to the same, and also authorizes thèse agents to 
bring suits in the name of the allottee to cancel and annul any convey- 
ance or incurnbrance thereof made in violation of any act of Congress. 
Thèse provisions standing alone would afford a strong implication 
against the right of the government to maintain thèse suits in its own 
name as to lands that are freed from restriction by section 1. The 
Indian as a citizen of the United States has a clear right to maintain 
any suit necessary to set aside illégal conveyances of his prop'erty. 
By section 1 of the act he is vested in certain cases with an unre- 
stricted right to dispose of his allotment. How can the Attorney Gen- 
eral contend that as to lands thus freed from restriction by the gov- 
ernment he is truthfully representing its présent policy by prosecuting 
thèse suits in its name? Again, it might well be urged that, inasmuch 
as Congress has authorized the agents of the Secretary of the Interior 
to maintain suits in the name of allottees tO cancel any instrument ex- 
ecuted in violation of law, it has thereby indicated its intent that no 
other governmental agency should institute such suits. Thèse con- 
tentions, in our judgment, would be controlling were it not for the 
last paragraph of section 6 of the act. It reads as f oUows : 

"Nothing In this act shall be construed as a déniai of the right of the 
United States to take such steps as may be uecessary, Includlng the bring- 
ing of any suit, and the proseeution and appeal thereof, to acquire or re- 
taln possession of restricted Indian lands, or to remove cloud theref rom, or 
clear title to the same, in cases where deeds, leases or con tracts of any other 
kiud or character whatsoever bave been or shall be made contrary to law 
with respect to such lands prlor to the removal theref rom of restrictions up- 
on the aliénation thereof." 
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"Nothing in this act" includes the provisions from which the im- 
plication is drawn against the right of the government to maintain 
thèse suits. The later language of the paragraph extends that right 
to ail conveyances which "hâve been made contrary to law with re- 
spect to said lands prior to the removal therefrom of restrictions upon 
the ahenation thereof ." According to the averments of the bills, every 
conveyance hère involved falls clearly within thèse words, To deny 
the right of the government to maintain thèse suits is to repudiate the 
plain language and manifest object of the paragraph which we hâve 
quoted. The Indians and their lands were subject to the supervision 
of the Secretary of the Interior, and the act provides that the suits 
shall only be brought on his recommendation. The power of Congress 
to confer such an authority is beyond question. Whether the suits 
should be brought présents a question of administrative rather than 
judicial discrétion. If Congress saw fit to reinvest allottees with a 
clear title to their allotments before freeing them from restraint by 
section 1 of the act, that is clearly a subject with whose wisdom the 
courts cannot interfère. It is our duty to give eflfect to the intent of 
Congress as declared by the statute. The Suprême Court in the case 
of United States v. Celestine, 215 U. S. 278, 30 Sup. Ct. 93, 54 L. Ed. 

, again enforces the duty of the courts to construe législation of 

Congress in relation to the Indians so as to promote their interest. 
Applying that canon, we entertain no doubt of the right of the govern- 
ment to maintain thèse suits. They are brought in the name of the 
United States to enforce a right created by fédéral law. The juris- 
diction of the Circuit Court is theref ore plain. 

Is there a defect of parties ? The rule as to parties in equity was 
early stated by Mr. Justice Curtis in language so accurate and com- 
prehensive that it has since been accepted by ail fédéral courts. He 
says that parties are : 

"(]) Formai parties. (2) Persons haviiig an interest in the eontroversy, 
and wh« ought to be made parties in order that the court may act on that 
rule which requires it to décide on, and finally détermine, tlie entire eontro- 
versy, and do complète justice, by adjusting ail the riglits involved in it. 
Thèse persons are commonly termed necessary parties ; but if their interests 
are separable from those of the parties before the court, so that the court can 
proeeed to a decree, and do complète and final justice, wlthout afCecting other 
persons not before the court, the latter are not indispensable parties. (3) 
Persons who not only hâve an interest in the eontroversy, but an interest of 
such a nature that a final decree cannot be made without either afCecting 
that interest, or leaving the eontroversy in such a condition that its final 
terniination may be whoUy inconsistent with equity and good conscience." 
Shields v. Barrow, 17 IIow. 130, 139, 15 H,. Ed. 158. 

Th Suprême Court in Waterman v. Canal Louisiana Bank Co., 215 
U. S. 33, 49, 30 Sup. Ct. 10, 54 h. Ed. —, after quoting the above 
language with approval, condenses the rule as to indispensable parties 
as follows; 

"The relation of an indispensable party to the suit must be such that no 
decree can be entered in the case which will do justice between the parties 
actually before the court, without injurlously affecting the rlghts of such ab- 
sent party." 
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That ïs the real ground ôf the décision of the Suprême Court in 
Minnesota v. Northern Securities Company, 184 U. S. 199, 22 Sup. 
Ct. 308, 46 L. Ed. 499. The decree there could not be enforced against 
the Northern Securities Company without destroying the rights of 
the Northern Pacific and Great Northern Railroad Companies, and 
their stockholders, who were not parties. See, also, Rogers v. Penob- 
scott Mining Co., 154 Fed. 615, 83 C. C. A. 380. The allottees în the 
présent case do not come within the class of indispensable parties as 
thus defined. The cause of action set up in the bill is not theirs but 
the gôvernrnent's. True, if the government succeeds, their titles 
will be cléared of clouds ; but, if it does not succeed, they will be left 
with their Personal causes of action unaffeeted by what is done in the 
présent lïtigation. It may be said that this very fact makes the prés- 
ence of the allottees necessary to complète justice to the défendants. 
While the measure of justice in their f avor would be more complète 
if the allottees were présent, that fact does not render the allottees 
indispensable parties. It is not the mère conveniençe of the parties 
before the court which rehders absent parties indispensable, but the 
protection of the rights of those absent parties. Looking at the entire 
litigation, justice to the défendants will also be promoted by this prac- 
tice. The Indians hâve already parted with their lands by deed. 
While they hâve the légal right to assail the conveyances if they were 
made in violation of the statute against aliénation, the exercise of that 
right by the Indians after a décision against the government in the 
présent suit, is so problematical that it would be oppressive to compel 
the plaintiflf to bring ail allottees before the court, and would also add 
unnecessarily to the costs of the défendants in case the suits shall go 
against them. Again, the allottees, if présent, would hâve no control 
over the suits. Their consent to a judgment in favor of the défend- 
ants would not defeat the right of the government. In our judgment, 
therefore, there is no defect of parties. 

The défense of multifariousness is without merit. That défense, 
as the Suprême Court has frequently declared, is "very largely a 
matter of conveniençe." United States v. Bell Téléphone Co., 128 U. 
S. 315, 353, 9 Sup. Ct. 90, 91, 32 L,. Ed. 450; Graves v. Ashburn, 215 

U. S. 331, 335, 30 Sup. Ct. 108, 54 L. Ed. . It is addressed to the 

Sound discrétion of the court. The conveniençe both of the défend- 
ants and the government is conserved by joining in one action ail such 
conveyances as the government claims are invalid because made in vio- 
lation of a spécifie statute. 

Only one question remains for considération. The statutes impos- 
ing restraints upon aliénation were changed f rom time to time between 
the year 1893, wheri the allôtment of the lands in severalty began, and 
the time of their completion some 15 years later. It is earnestly con- 
tended by the défendants that after allotments had been made subjeQ.t 
to a spécifie limitation, the government was without power to enlarge 
the period of that limitation ; that the Indian obtained a vested right 
in his allôtment, subject only to the restriction which was imposéd 
upon it at the time the allôtment was made, and that to enlarge the 
period of the restriction would be an impairment of his vested rights, 
in violation of the fourteenth amendment to the Constitution. So long 
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as the lands were held by the Indian allottee, or by an Indian who 
claimed under him by inheritance, we do not think this contention is 
Sound. The grant of citizenship to the Indian did not destroy the 
right of the fédéral government to regulate and restrict his use of 
thèse lands. Though a citizen of the United States, he did not cease 
to be an Indian, and both he and his property remained subject to the 
national government. Congress has from time to time asserted this 
authority, and to hold that its enactments in that regard are unconsti- 
tutional, would be disastrous to the Indian, and would probably still 
further confuse the already complicated title to lands in Oklahoma. 
The extension of the period of restriction under the gênerai allotment 
act is referred to with approval in U. S. v. Celestine, 215 U. S. 291, 

30 Sup. Ct. 93, 54 h. Ed. . It is, of course, true that conveyances 

of allotments to third parties in accordance with the law in force at 
the time the conveyances were made, could not be impaired by subsé- 
quent législation on the part of Congress enlarging the period of re- 
striction against aliénation. 

The whole scheme of allotment of lands in severalty to the Indians 
is an experiment. Congress, in the case of the Five Nations, has at- 
tempted to reserve to itself power to deal with the subject in the light 
of expérience. If the plan proves a failure, after a fair trial, it would 
be disastrous, indeed, if the mère grant of citizenship to the Indian had 
placed him beyond the power of the fédéral government to adopt such 
measures for his welfare as expérience should show to be necessary. 

The decrees are reversed, and the trial court is directed to proceed 
with the suits in accordance with the views hère exprès sed. 

ADAMS, Circuit Judge (dissenting). I am unable to agrée with 
my Associates that the United States can of its own motion, without 
the request or consent of the Indians whose rights are involved, main- 
tain thèse suits to remove a cloud from their title. When the suits 
were instituted the individual Indians held title in f ee simple absolute 
to their several allotments. The undivided interests which they 
originally owned in tribal property had been effectually partitioned in 
the process of allotment provided by the act of March, 1893 (Act 
March 3, 1893, c. 209, 27 Stat. 612), and subséquent acts supplemental 
theretô. Any reversionary interest of the United States dépendent 
upon possible abandonment of the land or extinction of the tribe had 
been relinquished. The United States, therefore, had no proprietary 
right légal or équitable to protect or safeguard by suit or otherwise. 
Moreover, the Indians had become citizens of the United States and 
of the State of Oklahoma, and had become entitled to ail the rights, 
privilèges, and immunities of such citizens. As a resuit of ail thèse 
things guardianship of the government over them had ceased, and the 
Indians had become compietely emancipated from fédéral control. 
Laws restricting aliénation, hereafter referred to, had been passed 
for their protection, but this fact does not militate against the com- 
pleteness of their émancipation. Matter of Heff, 197 U. S. 488, 25 
Sup. Ct. 506, 49 L. Ed. 848. 

With no title légal or équitable to protect, and no duty of a trust 
character to perform, a new head of equity jurisdiction had to be dis- 
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covered to justify the maintenance of thèse suits by the government ; 
and this, it is claimed, is found in the obligation of the government to 
enf orce a great national policy. The Debs Case, 158 U. S. 5G4, 15 Sup. 
Ct. 900, 39 L. Ed. 1092, and others of that character are cited in sup- 
port of this discovery; but they do not, as I understand them, jus- 
tify governmental intervention, in behalf of private citizens except in 
the discharge of duties intrusted to the care of the nation by the Con- 
stitution. The intervention of the government in the Debs Case ap- 
pears to be jtistified on the ground that povver over Interstate com- 
merce and the transportation of the mails was vested in the national 
governmeiit by the Constitution. Conceding, however, without ad- 
mitting, that the government may intervene as complainant to redress 
the wrongs of a limited number of citizens arising out of matters not 
committed to its control by the Constitution, I think the national policy 
with respect to the Kive Civilized Tribes is entirely inconsistent with 
the right or duty of the United States to institute suit in its own name 
for their benefit. The majority opinion dwells largely upon that part 
of the Indian policy which prevailed before the cessation of the nation- 
al guardianship, that part of it which concerned the treatment of the 
Indians before émancipation, when a duty rested upon the government 
to protect them and prépare them for citizenship; but that time and 
that duty hâve passed away. Congress in its wisdom has determined 
that the Indians of the Five Civilized Tribes are now fit for citizenship 
and quajified to perform its duties and carry its responsibilities. It 
has accordingly modified its former policy to meet the new conditions. 
It has endowed the Indians with rights and responsibilities intended 
and calculated to develop self-reliance, independence, and thrift. Citi- 
zenship has been conferred upon them and title to lands in fee simple 
has been vested in them with the expectation that the responsibilities 
incident thereto — the défense of their rights, the redress of their 
wrongs, the establishment of homes, the support of themselves and 
their families, and generally speaking, the practice of the arts of civi- 
lized life — may aid them in their social and économie development. In 
view, doubtless, of the cupidity of men, and of their own natural im- 
providence, Congress with a view of encouraging and aiding them in 
their upward progress enacted (35 Stat. 312) that "Ail allotted lands 
of enrolled fullbloods, and enrolled mixedbloods of three-quarters or 
more Indian blood, including minors of such degrees of blood, shall 
not be subject to aliénation, contract to sell, power of attorney, or any 
other incumbrance prior to April twenty-sixth, nineteen hundred and 
thirty-one" except by permission of the Secretary of the Interior. 

The foregoing considérations, in my opinion, indicate that Congress 
has adopted a new policy concerning thèse Indians, namely: the pro- 
motion of self-reliance, self-respect, economy, and thrift, and to this 
end after making the spécial provision above indicated and perhaps 
others of like character, has left them otherwise subject to gênerai 
laws governing ail citizens. Equality of opportunity is ail an Ameri- 
can citizen ought to demand; and this and more in the respects just 
indicated Congress has given the members of the Five Civilized Tribes. 
With thèse spécial provisions made in their behalf the législative in- 
tent and purpose seems to bave been to leave them to justify their 
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right to cîtizenship by coping with other citizens in the affairs of life 
on an equal footing without the expectation or hope of other spécial 
governmental intervention. Such intervention in the way of institu- 
tion of suits at wholesale as done in thèse cases without the request 
or consent of the Indians is not only humiliating in itself but tends 
to defeat the true national policy by discouraging self-reliance and 
independence of action. The policy of encouraging and aiding the 
Indians to act for themselves independently, rather than of aggres- 
sively interf ering without their consent, to assert their statutory rights 
is distinctly recognized, if not commanded, in section 6 of the act of 
May 27, 1908, above cited. Section 1 of that act. as already pointed out 
imposes certain restrictions upon the aliénation of lands by the In- 
dians. Section 6 after authorizing the Secretary of the Interior or his 
représentatives to take spécial interest in behalf of minors under 
guardianship enacts that : 

"Said représentatives of the Secretary of the Interior are furtlier authoriz- 
ed, and it is made their duty, to counsel and advise ail allottees, adult or 
minor, having restricted lands of ail of their légal rights with référence to 
their restricted lands, without charge, and to advise them in the préparation 
of ail leases authorized by law to be made, and at the request of any allottee 
having restricted land he shall, without charge, except the necessary court 
and recording fées and expenses, if any, in the nanie of the allottee, take 
such steps as niay he necessary, including the bringing of *any suit or suits 
and the prosecution and appeal thereof, to caucel and annul any deed, con- 
veyance, mortgage, lease, contraet to sell, power of attorney, or any other 
incuinbranc-e of any kind or charaeter, made or attenipted to be made or ex- 
ecuted in violation of this act or any other act of Congress, and to take ail 
steps necessary to asslst said allottees in acquiriug and retaining possession 
of their restricted lands." 

Notwithstanding other provisions of the act, referred to in the opin- 
ion of the majority, I think the part just quoted manifests a clear lég- 
islative intent and purpose that the United States by and through the 
Secretary of the Interior should act with respect to the violation of 
restrictions primarily in an advisory way and instead of ever bring- 
ing suits in its own nanie at pleasure, should bring them only when 
requested by allottees, and then only in their names. If thèse suits 
can be maintained, it is not apparent where the government can stop 
in its Htigation in behalf of private persons in the enforcement of na- 
tional policies. There are certainly many recognized policies besides 
the Indian policy which might be materially subserved by the practice 
of governmental intervention as in this case. Where would it end? 

In my opinion the judgment below should be afhrmed. 
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DAT V. ATLANTIC COAST LINB R. CO. 

(Circuit Court of Appeals, Fourth Circuit. April 16, 1910.) 

No. 934. 

1. Mastkb and Servant (§ 179*)— Injuries ro Servant— Fellow-Sebvant 

Law— Abolition— CoNSTiTUTioNALiTT. 

A State constitutlonal provision abolishing the fellow-servant rule wltli 
référence, to railroad employés Is not In confllct wlth the fédéral Consti- 
tution or Its aniendments. 

[Ed. Note. — For other cases, see Master and Servant, Cent. I>ig. §§ 354- 
358; Dec. 01g. § 179.»] 

2. Master and Servant (§ 100*)— Injuries to Servant— Relief Department 

contbact. 

A railroad relief department eontract, by whlch the employé was merely 
put to his élection, on receiving an injury, between receiving benefits or 
suing the railroad company for damages, vs^as not in violation of Const. 
Va. § 102 (Code 1904, p. ccllx), abolishing the fellow-servant rule wlth 
référence to railroads, and declarlng that every eontract or agreement, 
express or impUed, made by an employé to waive the benefits of the sec- 
tion, should be invalid. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 166; 
Dec. Dig. § 100.*] 

3. Courts (§ 334*)"— Fédéral Courts— State Practice. 

On a writ of error in an action at law, the Circuit Court Is goverued 
on questions of practice by rules prevalllng in the courts of the state in 
which the case was tried. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 899 ; Dec. Dig. & 
33^.*] 

4. Master and Servant (§ 100*) — Injuries to Servant— Relief Department 

Contbact— Public Policy. 

Where a railroad employé became a member of its relief department 
pursuant to a voluntary application in writing, and was fully advised 
at the time of ail the departmental régulations, a provision thereof that, 
in case of injury, he was required to elect between his right to sue for 
damages or to recelve benefits, was not invalid as contrary to publie 
policy. 

[Ed. Note.— For other cases, see Master ând Servant, Cent. Dig. §§ 166- 
170 ; Dec. Dig. § 100.* 

Aoceptance of benefits from relief association or Insurance procured 
by master as afifectlng master's llability for injuries to servant, see note 
to Atlantic Coast Liue R. Co. v. Dunning, 94 O. C. A. 139.] 

In Error to. the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 

Action by W. T. Day against the Atlantic Coast Line Railroad Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

Plalntlff in error, herelnafter called the "plaintiff," sued the défendant in 
error, herelnafter called the "défendant," for the recovery of damages alleged 
to hâve been sustained by a Personal injury caused by the négligence of de- 
fendant. In his déclaration he avers: That on and prior to August 2, 1907, 
he was in the employiuent of défendant as an engiueman, operatiug and run- 
ning a locomotive engine drawlng a train of freigbt cars over defendant's 
road between Rocky Mount, in the state of North Carolina, and Pinners Point, 
in the state of Virginia. That on the 3d day of August, 1907, the throttle 
valve on the engine was, and had been for several days, ont of repair. "That 

•For other cases see same topic & S number In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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he haa notifled defendant's employé at lîocky Mount, whosè duty It was to 
repair same. That, notwithstanding such notice, they negligently and care- 
lessly failed to repair said valve and permltted it to remain eut of repair." 
Tliat 'by reason of the condition of said valve the steam "came into the dôme 
of the engine." The déclaration describes the construction of the engine, the 
office performed by the several parts in Its opération, and the manner of 
operating it. He states that it is necessary, in operating the engine, that an 
engineman and fireman shall be upon it; the engineman belng the superior 
in authority. He sets out a rule of the défendant company by which the 
engineman "^Is direeted net to leave his engine during a trip, except in case 
of uecessity, and when he does so the fireman, or some other compétent per- 
son, be left in charge. The fireman is required to take charge of the engine 
when the engineman is absent, and not to leave it until his return; nor 
suffer any unauthorized person to be upon it. 

Plaintiff thus describes the manner in which he was injnred: "On the 
evening of August 3, 1907, when plaintiff had reached the town of Sutt'olk, 
in Virginia, on his usual trip from Rocky Mount to Pinners Point, he 
stopped his train to take on water for his engine. Plaintiff dismounted 
from cab, dlrecting the fireman to take charge of the engine in his absence, 
and walked on the ground to the front of the englue, where he proceeded 
to oll the eccentrlc of the engine, whieh needed oiling. Before dismounting 
he closed the throttle as well as it could be in its leaky condition, set the 
upright lever at the center of the quadrant, which made it impossible for 
steam to get Into the eylinder and start the engine. He got up on the main 
driving rod of the engine, a large bar oif iron, which connects the two drlv- 
ing wheels and is operated on a crank, so that it rlses and falls as the driving 
wheels revolve. He was on his knees on said driving rod at the front end 
of the engine, 25 feet from the cab, and from the lever and other appliances 
that control the engine and out of sight of them, with his arm extended 
under the boiler oiliug the eccentrlc. Whlle in this position, the fireman 
being In charge of the engine, and wanting a hammer that was behind the 
upright lever, carelessly and negligently pushed said lever forward so that 
he might reach in behind It and get the hammer. This opened the valve 
that let steam into the eylinder. The leaky throttle had allowed the steam 
to come down the said valve, and this, belng opened by the fireman's care- 
less and négligent act, let the steam into the eylinder and started the engine. 
The driving rod, being raised by this motion, threw the plaintiff to the 
ground without any négligence on his part, upon his back, and he fell upon 
an old iron drawhead and sustained serious injury to his spine, by reason 
of which injury he is unable to continue his work as an engineman, ail 
of which was the resuit of said fireman's careless and négligent act," etc. 
He puis his damage at $30,000. 

Défendant filed a spécial plea In which It sets forth that, "reallzlng the 
hazards to which its employés were exposed, and the large premiums de- 
manded of them by the Insurance companies, it has, prior to the time when 
plaintiff entered into the employment, established, for such Oif its employés 
as voluntarily desired to join It, a mutual benefit department of its service, 
called the 'Relief Department.' " The provisions of the Relief Department 
are set out in full, and a copy of the rules and régulations by which it is 
operated and controlled are attached and made a part of the plea. Défend- 
ant in its spécial plea also sets out the amount received and paid out by 
it in the opération of said department, together with the amount for which 
it is llable by reason of Insurance. It further avers that plaintiff, at the 
time of enterlng Its employment on October 27, 1906, was ellgible to, and 
made a voluntary application in writing in due form to be admitted as 
a member of, said Relief Department under the ternis of which said ap- 
plication he agreed to the terms and conditions of said contract, and fur- 
ther agreed to be bound by ail the régulations of said department under 
tJie terms of iwliich said application he was, on said 27th day of October, 
1906, duly admitted to membership in said Relief Department and remained 
a member thereof until the 5th day of May, 1908. "That on or about the 
2d day of August, 1907, the plaintiff in this action was injured by an ac- 
cident at Suffioik, Va." That by reason of said injury plaintiff was en- 
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tltled, linder the terms of liis contract of menibership, to beuefits proviiled 
by said régulations, from the 3d day of August, 1907, at the rate of $2 per 
day, duriiig the continuance of disability occasioiied by said accident aud 
injury, for the term of 52 weelis thence iiext ensuiug, and thereafter at tUe 
rate of $1 per day during the contiiinauce of said disability or until lie was 
able to work. That, after said injury, pursuant to bis contract of niem- 
bership and to the régulations of said department, plaiutifiC was entitled to 
eleet between bis right to receive benefits from said department and bis 
rlght to bring suit against this défendant on aecount of said injury. ïhat, 
pursuant to his said right, plaintiff did exercise his élection and did ac- 
eept and receive from the said department benefits to wliich lie was entitled 
under the régulations thereof, to wit, f2 per day for the term of 84 days, 
and that, pursuant to said élection the said department paid plaintiff, by 
way of benefits, the sum of $1G8; said payiueiit being made under tbe 
terms of said régulations, by drafts or checks ou said relief fund. De- 
fendant set up and relies upon the matters and things set forth in its 
spécial plea, the élection of plaintiff, and the reeeipts by him of the benefits 
to whlch he was entitled, as a fuU and complète release from any and alL 
claims or demands against it by reason of the injury sustained by him, ail 
of which is properly pleaded. Défendant also, by proper plea, deniod any 
liability to plaintiff, averring that it was not gullty, etc. 

Plaintiff demurred to the spécial plea for that "it appears from tbe déc- 
laration that the plaintiff was injured through the négligence of a felknv 
servant, and that section 102 of the Constitution of Virginia (Code VMi, p. 
eclix) makes nuU and void any and ail and every contract that waives 
the benefits of that section, and the contract set up by the défendant at- 
tempts to waive the beneflt of that section." 

The cause came on for trial upon the deniurrer to the spécial jilea. The 
court overruled the deniurrer and gave plaintiff leave to answer the iilea, 
which he declined to do, whereupon the court rendered judgment, dismissing 
the action. Plaintiff excepted, assigned as error the action of tbe court 
overruling the demurrer, and rendered judguient against him, and brought 
the case to this court upon a writ of error. 

W. S. McNeill, for plaintiff in error. 

W. B. Mcllwaine and M. Carter Hall, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge (after stating the facts as above). Pass- 
ing, for the présent, other questions discussed on the argument, we 
pause to inquire whether, as alleged by plaintiff, the Constitution of 
Virginia, section 163 (Code 1904, p. cclix), prohibits or invalidâtes 
the contract relied upon by défendant, as the basis of the release by 
the plaintiff, of the cause of action set ont in the déclaration. For 
this purpose the averments of the déclaration are taken to be admitted 
by the spécial plea, and those of the plea to be admitted by the de- 
rnurrer. So niuch of section 162 of the Constitution of Virginia as 
relates to the question presented by the pleadings is in thèse words : 

"The doctrine of fellow servants, so far as it affects the liability of the 
master for injuries to his servant resulting from the acts or omissions of 
any other servant, or servants of the common master, to the extent here- 
inafter stated, is abollshed as to every railroad company engaged in the 
physical construction, repair or maintenance of its roadway, track or any 
of the structures connected therewith, or in any work in, or upon a car or 
engine standing upon a track, or, in the physical opération of a train, car, 
engine or switch, or in any service requiring his présence upon a train, car 
or engine; and every such employé shall bave the same right to recover 
for every injury sufféred by him from the acts or omissions of any other 
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employé or employés of the common master that a servant would hâve (at 
the time when this Constitution goes into effect) if sùch acts or omissions 
were tliose of the master himself in the performance of a non assignable 
duty." 

The section contains further provisions, in regard to liability for the 
négligence of a fellow servant not material to any phase of this case, 
and further provides : 

"The physlcal construction, reiJair or maintenance of the roadway, traclc 
or any of the structures connected therewith, and the physical construc- 
tion, repair, maintenance, eleauing or opération of trains, cars or engines 
shall be regarded as différent departments of labor, within the meaning 
of this section; linowledge by any such rallroad emploj'é injured, of the dé- 
tective or unsafe character or condition of any machlnery, ways, appliances 
or structures, shall be no défense to an action for Injm-y caused thereby." 

After providing for an action by the légal or personal représentative 
of any employé whose death shall be caused by any in jury sustained 
by the acts or omissions of a fellow servant or defective ways, it is 
provided : 

"Every contract or agreement, express or implied, made by an employé 
to walve the beneflts of this section shall be null and vold." Section 162, 
Const. Va. 

It was evidently the purpose of the framers of this section of the 
Constitution of Virginia to abolish the common-law doctrine of the 
nonliability of the common master for injuries resulting from the nég- 
ligence, either by acts, or omissions, of a fellow servant, subject to 
certain exceptions and limitations, Beginning with the enactment of 
the employer's liability act by the British Parliament, we find, in many 
American states and continental countries of Europe, the enactment of 
similar statutes, the purpose and effect of which are either to abolish the 
doctrine altogether or to restrict and limit its application — they are usu- 
ally çonfined to employés of railroads. Their constitutionality bas been 
upheld by the courts with practical uniformity. That they do not conflict 
with the fédéral Constitution, or the amendments thereto, is settled. 
Missouri Pacific Railway Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct. 
1161, 32 Iv. Ed. 107; Chicago, Kansas & Western Railroad Co. v. 
Pontius, 157, U. S. 209, 15 Sup. Ct. 585, 39 L. Ëd. 675. 

Assuming that the averments of the déclaration bring the plaintiff's 
case within the provisions of the Constitution, and that "he was in- 
jured by an act or omission of a fellow servant," as defined and 
limited by the language of the section, does the contract, set forth in 
the spécial plea, waive any of the "benefits" conferred by said section? 
It is manifest that, by becoming a member of the Relief Department, 
plaintiff did not waive, or deprive himself of the right to maintain, 
an action against défendant for an in jury sustained by him while in 
its service as defined by the Constitution "by an act or omission of a 
fellow servant." There is nothing in the rules or régulations of the 
ReHef Department which could be averred or pleaded in bar of an ac- 
tion brought by him for such injury; nor did he, by becoming a mem- 
ber thereof, make any "contract, express or implied," by which he 
waived any of the "benefits" conferred upon, or secured to, him by the 
, Constitution. Giving the language of the section the most libéral 
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construction possible, nothing more is secured to the employé, injured 
by the négligence of a fellow servant, thfin the right to recover from 
the common master damages for such injury, in the same manner and 
to the same extent, as if the same acts or omissions were those of the 
master himself in the performance of a nonassignable duty. We are 
unable to perceive how, by any possible interprétation, the scheme 
known as the Relief Department, or becoming a member thereof, can 
be said to waive the right of action secured to the employé by the Con- 
stitution. As uniformly held by other courts, in which the same con- 
tention has beeh made, the employé does not waive, or âgree to waive, 
any rights to which he is entitled by becoming a member of the Re- 
lief Department. He simply agrées that, after the injury is sustained, 
and his cause of action accrues, he will elect whether td sue for dam- 
ages or accept the benefits secured by the Relief Department — that he 
will not do both. There; is no suggestion that plaintiff made his élec- 
tion under such circumstances or conditions, either mental, moral, pr 
physical, making it inéquitable to enforce it; similar statutes hâve 
been enacted, whereby agreements made in advance of an injury, 
caused by the négligence of a fellow servant, or defective,appliances, 
ways, or means are declared to be invalid. The courts hâve held that 
becoming a member of the Relief Department was not within the 
letter or spirit of thèse statutes. Pittsburgh, C, C. & St. L. R. R. v. 
Cox, 55 Ohio St. 497, 45 N. E. 641, 35 L. R. A. 511; Railroad v. 
Moore, 162 Ind. 345, 53 N. E. 290, 44 L. R. A. 643 ; Hamilton v. Rail- 
road (C. C.) 118 Fed. 94. At the moment plaintiff sustained the in- 
jury for which this action is brought, the right of action, or "bene- 
fit," secured to him by the Constitution (section 162) of Virginia' was 
complète; his membership in the Relief Department did not afïect it 
in the slightest degree. 

Défendant insists that, the ground of the demurrer being specifiCally 
limited to the provisions of the section 163 of the Constitution, it is 
not open to plaintifif, upon this writ of error, to attâck the spécial plea 
for any other ground. The assignment of error is confined to the ac- 
tion of the court in overruling the demurrer and rendering judgment 
against plaintiff. This being an action at law, we are governed, in 
questions of practice, as near as may be, by rules prevailing in the 
courts of the staté of Virginia. Passing the question of practice, we 
wiU consider the other question, argued by counsel for plaintiff in a 
well-considered oral argument and printed brief, in which he insists 
that, independent of the prohibitory provisions of the Constitution, the 
contract entered into by plaintiff, when he became a member of the 
Relief Department, is against public policy and void. ^ In passing upon 
this contention we are confined to averments in the' sp'efcial plea, which 
are admitt'ed prô hac vice to be true. This excludes any suggestion 
that the plaintiff \vâs not fully advised of the régulations of the Relief 
Department as it allèges "that a book containing the régulations of 
the said Rehef Department was on or about May 30, 1907, delivered to 
the plaintiff," or that he did not enter into it voluntarily, as it is al- 
légea that "he made a voluntary application in writing in due and légal 
form to be admitted as a member of said Relief Department," or, that, 
after sustaining the injury, he was under coercion, or was misled, or 
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kept in ignorance of his rights in the premises, as it is alleged "that 
he did exercise his élection and did accept and receive from said de- 
partment benefits to which he was entitled under the régulations 
thereof." 

The sole question, therefore, is whether there is such inhérent vice 
in the plan or scheme, established by défendant, set forth in the plea, 
as brings it under the condemnation of the principles of the common 
law, rendering ail contracts made, and ail acts donc under and pursu- 
ant to it, null and void, or whether the relations existing between the 
plâintifï and the défendant were such as to render it contrary to sound 
public policy for them to enter into the contract, or to enforce rights, 
or set up défenses acquired under it. The question of the validity of 
the contract, or contracts, in ail respects similar to the one before us, 
has been so f uUy discussed by the courts, both state and fédéral, and 
so uniformily upheld, that nothing new is open to be said. It has been 
expressly decided by this court. In A. C. h. R. Co, v. Dunning, 166 
Fed. 850, 94 C. C. A. 128, in a well-considered and amply-sustained 
opinion by Judge Morris, in which Mr. Chief Justice Fuller concurred, 
the same contract relied upon by défendant herein was upheld. The 
leamed judge says : 

"By a great number of earefully consldered adjudications of the courts, 
both State and fédéral, contracts of this charaeter hâve been upheld and 
determined ,not to be agalnst a sound public policy, but dlstinctly bénéficiai 
to the employé, as well aswise on the part of the employer."' 

He cites a large number of cases sustaining his opinion. It is not 
necessary that we do more than refer to the volume of the Fédéral 
Reporter in which the case is reported. The basis upon which ail of 
the décisions rest is that, by becoming a member of the Relief Depart- 
ment, the employé does not waive, or contract against, liability for 
damages for an injury sustained by the négligence of the employé. 
That, after sustaining the injury, he is free to maintain an action for 
damages without regard to his being a member of the department. 
That he is entitled to the benefits secured by membership without re- 
gard to négligence or légal liability of the employer. That when he 
elects to take such benefits he releases, and not until then, the em- 
ployer from other or further liability. With an évident and f requently 
expressed détermination to strictly construe ail contracts made by em- 
ployés of public service corporations, or those in whose service the 
employment involves unusual hazard, waiving any rights, the courts 
hâve, with practical unif ormity, and by the same process of reason- 
ing, upheld this plan or scheme, adopted by railroad companies, and, 
so far as,we are informed,, concurred in by their employés. 

This injury having occurred prior to the enàctment of the fédéral 
employer's liability act (April 23, 1908, c. 149, 35 Stat. 65 [U. S. Comp. 
St. Supp. 1909, p. Il'î'l]), the provision of that statute in regard to 
thèse contracts is not presented. 

The judgment must be affirmed. 
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riDELlTT TRUST & SAFB DBPOSIT CO. et al. v. ARCHER. 

(Circuit Court o* Appeals, Third Circuit. October 6, 1909. 
Rebearlng Denied April 2, 1910.) 

No. 35 (1,211). 

CoBPOBATiONS (§ 259*) — JuBisDicTiON— Adéquate Remedt at Law— Peb- 

VENTING MXJLTIPLICITY OF SUITS— SUITS BY ReCEIVEB AgaINST SIOOK- 
HOLDEES. 

A fédéral court o( equity is witliout jurisdiction of a suit by the re-, 
celver of an Insolveiit corporation against iiunierous stockholders to en- 
force payment of au, agsessuient of a flxed suni per share on its stock, 
made by authority of a court in another jurisdiction in a suit to wind up 
the afCairs of the corporation to which suit the défendant stockholders 
were not individually parties, either on thé ground of preventing a mul- 
tipliclty of suits, or on the ground that it Is anciilary to the main suit, 
wfiere it does not appear that there Is any ground of défense cominou to 
the détendants, and the blU does not pray for ahy eauitable relief, but 
merely seeks to collect from each défendant a definite sum as the assess- 
ment against hls stock. ' ' ■ . 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. ê§ 1059-1067; 
Dec. Dig. § 259.* 

Stockholders' liabilitv to creditors in equity, see notes to, Rickerson 
Roller-Mlll Co. v. Farrell Foundry Co., 23 C. G. A. 315; Scott v. Latimer, 
33 0. 0. A. 23.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

In Equity. Suit by F. Morse Archer, who was substituted for 
Arthur K. Brown, as receiver of the American Alkali Company, 
against the Fidehty Trust & Safe Deposit Company,. Annie E. Sinnotf, 
Mary E. Sinnott, John Sinnott, and Walter George Smith, executors 
of the will of Joseph F. Sinnott, deceased. Decree for complainant, and 
défendants appeal. Reversed. 

For opinions below, see 156 Fed. 697; 1G6 Fed. 488. 

Ira J. Williams, for appellants. 
Reynolds D. Brown, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge, 

BRADFORD,, District Judge. This is an appeal by Fidelity Trust 
and Safe Deposit Company, Annie E. Sinnott, Mary É. Sinnott, John 
Sinnott and Walter (George Smith, Executors of Joseph F. Sinnott, 
deceased, from a decree of the circuit court of the United States for 
the eastern district of Pennsylvania, in a suit brought by Arthur K. 
Brown, surviving receiver of American Alkali Company, against the 
appellants and a large number of other défendants as preferred stock- 
Tiolders of that company, for the purpose of collecting an assessment 
for each share of preferred stock held by them in that company. A 
decree against the appellants was entered December 30, 1908, direct- 
ing the payment by them, as the holders of 1,000 shares of preferred 

»For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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stock, of $3,910, being an assessment of $3,50 per share and the in- 
terest thereon from April 5, 1906. There are numerous assignments 
of error, the first of which is to the effect that the court below had 
no équitable jurisdiction in this case, there being, as alleged, an adé- 
quate remedy at law. We shàll now considër this point and in order 
satisfactorily to deal with it it, is necessary to allude tô the circum- 
stances under which the suit was brought. The American Alkah Com- 
pany' was incorporated under the laws of New Jersey May 4, 1899, 
for the plirpose, among other things, of manufacturing, buying, sell- 
ing, dealing in and using alkalies àhd chemicals of ail kinds and obtain- 
ing letters patent for any invention in connection with its business. 
Its total authorized capital stock amounted to $30,000,000, divided 
into 600,000 shares of the par value of $50 each, of which 120,000 
were pref erred stock and the remaining 480,000 common stock. The 
certificate of incorporation provided that : 

"Âfter payment of $10 per share on the pref erred stock, the subscribers 
thereto shall not be liable for any balance of tbeir subscription excepting upon 
svLfih shares as shall stand of record on the books of the company In thelr 
names .at the tline when any subséquent assossments or ealls are made, but 
the bblders of such shares of record on thé books of the company at that time, 
and they only, shall be liable for the saine." 

It : further provided that the corporation might commence business 
after $3,000 of the capital stock had been subscribed for. Walter A. 
Kirkpatrick on behalf of himself and ail other creditors and stock- 
holders of the American Alkali Company filed a bill in equity against 
that corporation September 9, 1903, iri the circuit court of the United 
States for the district of New Jersey, setting forth, among other 
things, that he was the registered owner of one hundred shares of its 
capital stock, and that the corporation was insolvent, and praying, 
among other things, that a receiver of the corporation be appointed 
with power to collect and take possession of ail its property, and to 
exercise ail rights of ownership with respect to shares of stock owned 
by and registered in its name, including the right to vote thereon, col- 
lect and receive dividends and income there from and apply the same 
as directed by the court; that the rights of the complainant and ail 
other stockholders and creditors of the corporation be ascertained and 
tbat ail the assets of the corporation be marshaled and administered. 
On the above bill the court, September 9, 1903, appointed Arthur K.' 
Brown and Henry I. Budd, Jr., receivers of the corporation. The in- 
terlocutory decree appointing the receivers authorized them to exer- 
cise "ail the gênerai powers of receivers in cases of this kind," and 
contained other provisions touching their power and authority not 
necessary to mention in this connection. The receivers so appointed 
duly qualified and entered upon the discharge of their duties. , Sep- 
tember 11, 1903, Kirkpatrick, on whose bill receivers were appointed 
in New Jersey, as above mentioned, filed a bill against the American 
Alkali Company in the circuit court of the United States for the east- 
ern district of Pennsylvania, which, after setting forth the proceed- 
ings in New Jersey, prayed the appointment of receivers of the cor- 
poration for Pennsylvania, and contained, among others, the foUow- 
ing prayer : 
179 F.— 3 
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"(3) lÀhat your Honorable Court wJll make sucli order^ and decrees, pre- 
liminary and final, as are prayed for In said bill by your complàlnant, Iti the 
circuit court for tlie district 6t New Jersey, and tliat your Honors willâlso 
make aïl such other and hecessary orders, judgmënts and decrees as may be 
required.ln aid of said Mil; and that your Honors wi]l. take àncillary juris-;; 
diction wlth said circuit court of the United States for the district of New 
Jersey, and wlll give your coniplaiuant ail the relief which may be necessary 
to accomplish the purpose of'flllng said bill; and finally that your Honors 
will order and direct the receivers àpÎMjinted ip this stiit as herein prayed, to 
account to the receivers appointed as aforesaid in the United States Çarcult 
Court for the district of New Jersey for ail sjiins whiçh shall be received by 
them af ter the çosts and expenses incident to tliis suit, and ail reasonable àl- ■ 
lowance to complàlnant by way of coiinsel fées shall hâve been provided for 
and pàid." ' ' 

On this bill Brown and Budd were, September 11, 1902, appointed 
receivers for Pennsylvania: with powers similar, save as to territory, 
to those conferred on them in :New Jersey. The court, however, made 
no order or decree in conformity to the above quoted prayer. The 
receivers duly qualified and entered upon the discharge of their duties 
ih^ Pennsylvania. It appears from the record that September 13, 1901, 
the board of directors of the American Alkali Company, for the pur- 
pose of providing funds for the completion of its then works, the 
building of additional works, and furnishing working capital, by res- 
olution laid an assessment of $10 per sbare on eacb share of the pre- 
ferred stock, payable in four instalments of $3.50 each respectively Oc- 
tober 21, 1901, January 31, 1902, April 21, 1903, and July 31, 190.3. 
September 25, 1901, the time for paying the first instâlment was ex- 
tended to November 11, 1901. It further appears that Joseph F. Sin-; 
nott was an original subscriber for 3,000 shares of the preferred stock 
of the corporation of 1,000 of which he became the registered owner 
under x;ertificates Nos. 141 and 148, icach for 500 shares, dated May 
31, 1899. The shares represented by thèse twoicertificates were held 
and owned by him until his death and by his exeeutdrs thereafter un- 
til and after the bringing of this suit October 13, 1906. The décèdent 
had. full knowledge of the laying of the above mentioned assessment: 
at or about the time it was laid. Budd having died, Brown as surviv- 
ing î-eceiver applied July 14, 1905; to the circuit court in New Jersey 
for an order authorizittg an assessment of $^.50 per share upon the 
holders of the preferred stock who had not paid thei first instalnient of 
the assessment laid September 13, 1901, and the court, August 31, 
1905, granted his application. The assessment' thus authorized was 
made payable on or before October 4, 1905, and subsequently the time 
was éxtended to April 5, 1906. In September^ 1906, the surviving 
reeeiver presented his pétition to the court below setting forth, among 
dther things, as f ollows : ■ 

"Tour petitioner notlfled the holders of the preferred stock of the American 
Alkali Company who had not paid the assessment levied by the board on Sep- 
tember 12, 1901, of the assessment authorized by the court on August 31, 1905, 
and bas collected from some of the holders of said preferred stock the assess- 
ment thus authorized by the court. There are, however, a large number (ag- 
gregatlng between 100 and 200) of the holders of the preferred stock who hâve 
Ilot paid the said assessmeht, and who are résidents of the eastern district of 
Pennsylvania, and therefore withln the jurisdiction of your Honorable Court. 
Agalnst most of thèse persons either the American Alkali Company itself, be- 
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fore t5e date of the day of the appointruent of the receivers in Septeiubor, 
1902, or the receivers after their aijpointment, hâve instltuted separate suits 
at law in order to recover the assessment inade by the board on September 12, 
1901, and many of thèse suits in which the plaintiffs hâve not hitherto been 
able to reduee the clalms to judgment, are still pendiiig in the varions courts 
in the eastern district of Pennsylvania. Your petltioner Is now advised by 
couusel that rather than press ail of the existing suits (to which certain tecli- 
nlcal defences growlng out of the form of the assessment by the board hâve 
been made), and rather than bring new and separate suits against the varlous 
holders of the preferred stock, it would be much more advantageous and ex- 
péditions and tend to a prompter termination of the receivership for him to 
file a single bill in equity In this case against ail of the holders of the preferred 
stock who are résidents of the eastern district of Pennsylvania wbo can be 
properly included in sueh a bill, and thus avoid much litigation, delay and 
expense," 

and praying 

"for leave to discontinue such of the pending suits at law against the varlous 
, stockholders who hâve not paid the assessment as he may be advised by coun- 
sel, and for leave to file a single bill in equity in this cause against such hold- 
ers of the preferred stock of the American Alkall Company who hâve- uot paid 
the assessment aforesald as are résidents of the eastern district of Pennsyl- 
, vania, and as, in the opinion of counsel, should be included in such bill." 

On this pétition the court below, September 18, 1906, granted an 
order, in conformity to its prayer, and pursuant to this order this suit 
'Was. brought. The facts enumerated show that this suit, while not 
brought by pétition but by bill, is nevertheless part and parcel of the 
proceedings theretofore instituted in Pennsylvania in aid of the pro- 
ceedings had in New Jersey for winding up the afifairs and distributing 
the assets of the American Alkali Company. If the bill as filed came 
within the équitable jurisdiction of the court below, that jurisdiction 
could not be defeated by subséquent payments of the assessment made 
by some of the défendants. Under thèse circumstances did or not the 
bill fall within the équitable jurisdiction of the court below? Aside 
from the prayer for further or other relief and for subpœna, the bill 
contains only the f ollowing prayer : 

"That It be decreed that each of the défendants be ordered to pay to the 
plaintlfC the assessment of $2.50 per share authorized by the United States 
circuit court for the district of New Jersey on August 31, 1905, and levied by 
plalntiff on September 19, 1905, upon the number of shares of preferred stock 
of the American Alkall Company set opposite their respective names, together 
with interest thereon from April 5, 1906." 

Waiving for présent purposes the question whether the assessment 
directed in New Jersey August 31, 1905, and there levied by the sur- 
viving receiver September 19, 1905, was operative with respect to pre- 
ferred stockholders residing in Pennsylvania, and not within the juris- 
diction of the circuit court in New Jersey, and on the assumption that 
the above question should be answered in the afjrmative — a point on 
which we express no opinion — the claims made by the bill against the 
défendants are légal, in contradistinction to équitable demands, for 
which actions at law might be brought against the several défendants 
respectively. The bill does not pray for an account, nor does it in- 
volve contribution of any kind between the défendants. If it can be 
sustairied the équitable jurisdiction rrtust fest upon the avoidance oî a 
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niultiplicîty of suits and spécial cîrcumstances rendèring a resort to 
equity proper. While it may be urged that it would be of advantage 
that the claims made against the several défendants should ail be em- 
braced in one suit to prevent multiplicity, it may also, on the other 
hand, be urged that such a suit, while single in form, is but a con- 
glomeration of suits for légal demands involving différent issues and 
différent proofs and resulting in saving, if any, but little expense. 
Nor does the fact that this bill is ancillary to the receivership pro- 
ceedings in Pennsylvania and New Jersey furnish any justification, 
so far as jurisdiction is concerned, for resorting to a suit in equity 
rather than having recourse to actions at law. For the usual juris- 
dictional requisites of diversity of citizenship and a controversy in- 
volving a jurisdictional amount hâve no application to ancillary pro- 
ceedings "whether in equity or at law. 

At the threshold of the discussion of the question of jurisdiction we 
are confronted with the case of Haie v. Allinson, 188 U. S. 156, 23 
Sup. Ct. 244, 47 L. Ed. 380, which went up from this circuit. In that 
case it was held, among other things, that a receiver of an insolvent 
Minnesota corporation, appointed by a court of equity in that state, 
could not maintain a single suit in equity in the circuit court of the 
United States in Pennsylvania against aïl of the Pennsylvania stock- 
holderâ of the corporation to enforce the statutory liability of each 
défendant as a stockholder, on the ground that a single action would 
prevént a multiplicity of suits, or on the ground that it was an ancil- 
lary or auxiliary proceeding brought in aid of and to enforce an équi- 
table /dècfee in the proceedings in Minnesota, in which the Pennsyl- 
vania ' st'ôckholders had beén nanied as défendants with ail the other 
stockliolders, the Pennsylvania stockhblders' not having been served 
with Jjrocess and not having appeared. The court. in discussing the 
fifst point said: . ', 

::,,i"Cases in sufflcient number hâve been cited to show how divergent are the 
deciâions on the question of jurisdiction. It is easy to say it rests upon the 
prévention of a multiplicity of suits, ' but. to ' say whether a pkrticùiar case 
comes-wlthtn; the: principle is sometiinea a much more, difflcult fjisk. lEach 
case, if uot brought dlrectly withln the prlnciple of some preceding' case^.piust, 
as ,we thjinlf;, be.çlecided upon.its own merits and upon a suryey of, thé real 
and substantial convenience of ail parties, the adequacy of the iegal remedy, 
the .situations, of the difCei-ejit parties, the points to be contested and the re- 
sult which would follow if jurisdiction should be assumed or denied; thèse 
varions matters being factors to be taken Into considération upon the ques- 
tion of équitable jurisdiction; on this ground, and whether withln reasonable 
and fair grounds the suit is caïculated to be in truth one which will practlcally 
prevent a multiplicity of litigatioû and will be an actual convenience to ail 
parties, and will not unreasonably overloOk or obstruct the material interests 
of any. The single fact that a multiplicity of suits may be prevented by this 
assumption of jurisdiction is not in ail cases enough to sustain it. It might 
be that the exercise of équitable jurisdiction on this ground, while prevent- 
Ing a formai hàultipliclty of suits, would nevertheless bé attended with more 
and deeper inconvenience to the défendants than would be compensated for 
by the convenience of a single plaintifC, and where the case is not covered by 
any controlling précèdent the inconvenience might constitute good ground for 
denylng jurisdiction. We are not disposed to deny that jurisdiction on the 
ground of préventing a multiplicity of suits may be exeroised In many cases 
In behalf of a single complairiant against a number of défendants, although 
there is no eommon title nor comjnunity of right or Interest in the subject mat- 
ter among such défendants, but where there is a comxnuhity of interest among 
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them in the questions of law and fact involved in the gênerai controversy. 
Is tliere, upon tlie coniplainant's theory of this case, any such comnion interest 
among thèse défendants as to the qnestlons of fact that may be put in issue 
between them and the plaiutifCV lîaeh defendanfs defence may, and in ail 
prohability will, dépend upon totally différent facts, upon distinct and par- 
ticular eontracts, made at différent times, and in establishing a defence, even 
of like charaeter, différent witnesses would probably be required for each de- 
fendant, and no défendant has any interest with another. * * * The facts 
surrounding the présent case and the reasons for holding that they do not 
bring it within the principle of preventing a multiplicity of suits are so well 
stated in the opinion of McPherson, I>istrict Judge, in this case [C. C] 102 
Fed. 790, that we quote'the same. After spealjing of the alleged conclusive- 
ness of the Minnesota deeree upon the question therein decided, the judge con- 
tinued: 

" 'Thereafter a différent question arose for détermination, namely, can the 
assessment be lawfully enforced against the individuals charged therewith? 
And in this question the interest of each stockholder is separate and distinct. 
The Mil asserts the conclusiveness of the Minnesota deeree upon the défend- 
ants, so far as the necessity for the assessment and the amount charged against 
each stockholder are concerued. Bank v. Farnum, 176 U. S. 640 [20 Sup. Ct. 
506, 44 L. Ed. 619]. Assuming that position to be sound (and, if I do not so 
assume it; if thèse questions are still open for détermination, so far as the 
Pennsylvania stockholders are to be affected — the hill must fail for want of 
necessary parties), it is elear that only two -classes of questions remain to be 
decided: The first is whether a given stockholder was ever liable as such ; 
and the second is whether, if he were orlginally liable, his liabilîty has ceased, 
either in whole or in part. Manifestly, as it seems to me, the défendants hâve 
no eommon interest in thèse questions, or in the relief sought by the receiver 
against each défendant. The receiver's cause of action against each défend- 
ant is, no doubt, similar to his cause of action against every other, but this is 
only j)art of the matter. The real issue, the actual dispute, can only be known 
after each défendant has set up his defence, and defences may vary so widely 
that no two controversles may be exactly or even nearly alike. If, as is sure 
to happen, ditïering defences are put in by différent défendants, the bill evi- 
dently becomes a single proceeding only in name. In reality it is a congeries 
of suits with little relation to each other, except that there is a eommon plain- 
tifC, who has similar claims against many persons. But as each of thèse per- 
sons became liable, if at ail, by reason of a contract entered into by himself 
alone, with the making of which bis co-defendants had nothing whatever to 
do, so he continues to be liable, ii at ail, because he himself; and not they, 
has doné nothing to discharge the liability. Suppose A to aver that his signa- 
ture to the subscrîption list was a forgery; what connection, has that aver- 
ment with B's contention, that his subscrîption was made: l)y an agent wlio 
had exceeded his powers? or with C's defence, tlia.t his subscrîption was ob- 
tained by fraudulent represeutatioiis? or with D's defence, that he has dis- 
charged his full liability by a. voluiltarj; payment to the receiver himself? or 
with E's defence, that he has paid to a! créditer of the corporation a larger 
sum than is now demanded? Thèse are separate and individual defences, 
having nothing in eonmion ; and upon each, the défendant settlng it up is 
entltled to a trial by jury, although if may bê somewhat troiiblesome and ex- 
pensive to awar<l him his constltutional right. But, even if the ground of 
4iminished trouble and expense may sometinies be suflicient, I should still be 
much incllned to liesitate before I conceded the superiority of the équitable 
remedy in the présent case. Such a bill as is now before tiie court is certain 
to be the beginning of a long and expeusive litigation. The hearings are sure 
to be protracted. Se^-eral, perliaps many, counsel will no doubt be concerned, 
whose convenience must be consulted. Tlie testimony will soon grow to be 
voluminous. The expense of printing will be large. The costs of witnesses 
will not in any degree be dinilnished, and, if sonie docket costs may be es- 
caped, this is probably the only pecuniary advantage to be enjoyed by this one 
cumbersome bill over separate actions at law.' We are in accord with the 
views thus expressed, and we therefore must deny the jurisdiction of equity, 
so far as it is based upon the asserted prévention of a multlplicity of suits." 
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In discussing the contention that the suit should hâve been main- 
tained on the ground that it was an ancillary proceeding the court said : 

"Ail the non-resident stockliolders were but nominal parties In tlie Minne- 
sota suit. * * * The complaiuant clainis that the non-resident stocli- 
holders are bound because the corporation was a party, not because they were 
parties tb the suit. There is no decree or judgment, therefore, against the 
stockholders who were non-residents. The claim that they are bound by cer- 
tain flndings of fact' by the court, because of the corporation being a party 
and In law representing them to that extent, assuming it for this purpose to 
be well founded, is far from transforming a decree against résident stock- 
holders into one against non-residents who were not parties to the action. 
Even assuming that the decree concludes them upon certain facts found in 
that action where there was no decree against them, still, another action in 
another Jurisdlction to enforce their liability as originally created by statute 
cannot within atiy rèason be said to be one to enforce the former judgment. 
Indeed it Is because of the very fact that no judgment was or could be ob- 
tained against the non-resident stockholders In the Minnesota suit that the 
Pennsylvania Fédéral court is asked to exercise its jurisdiction and give judg- 
ment against the défendants on their statutory liability." 
I- 

The case of Haie v. Allinson has never, so far as we are aware, 
been overruled; nor hâve the views expressed in the opinion been 
questioned by the Suprême Court. That 'case supports the contention 
that the court below was without authority to entertain the présent 
bill, unless the case before us can bè sùbstantially distinguished from 
it in principie. We shall refer to some of the cases bearing upon the 
subject. In White v. Éwing, 159 U. Sl'se, 15 Sup. Ct. 1018, 40 L. 
Ed. 67, the receiver of an insolvent corporation presented.a pétition 
stating that a large proportion of its a s sets consisted of promissory 
notes given for land purchaSed from it; upon which liens had been re- 
tained to secure their payment, and asked and obtained leave to pro- 
ceed by bill or pétition in a single suit against ail the persons indetîted 
to the corporation on such notes. The receiver pursuant to this leave 
filed a bill against ail of such alleged debtors, in which it was, among 
other things, alleged that spécial liens were retained in each case in 
the deed to the purchaser to secure thé def erred payments of the pur- 
chase money, and the court was asked to enforce such liens by sale of 
the lands for the satisfaction of the balance of the purchase money due 
separately from each and ail of the défendants upon their respective 
notes. No exception was taken to the form of the bill by demurrer 
or otherwise; and nearly ail of the défendants answered denying their 
liabiHty. A decree having been entered for the complainant, an appeal 
was taken to the circuit couft of appeals and the following question 
was certified to the Suprême Court : 

"Had the circuit court of the United States in a gênerai ci-editor's suit 
l^roperly pending therein for the collection, administration, and distribution of 
the assets of an insolvent corporation, the jurisdiction to hear and détermine 
an ancillary suit Instituted ih the same cause by its receiver in accordance 
with its order, against debtors of such corporation, so far as in said suit the 
receiver claimed the right to recover from any one debtor a sum not exceed- 
Ing $2,000." 

This question was answered in the affirmative ; the court, among 
other things, saying : 

"WHile the receiver prayed in his pétition to bring In ail the debtors by 
bill or pétition in one suit, alleging that it was so requested by creditors, in 
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order to avold the expeiise of a separate suit apainst each ; and tlie bill was 
brought in that form agaiiist 130 défendants, who were chargea to le severally 
indebted upon notes glven for lots of land piirchased from tlie eompany, no 
exception was taken to tbe form of the bill by dennirrer or otherwise, but the 
défendants answered, denylng thelr liablllty. The question certifled does not, 
as we understand It, demand the opinion of this court as to whether a single 
bill against ail thèse défendants would lie for the amounts severally due by 
them (upon which point we do not feel called upon to express an opinion) ; 
but whether so far as in said suit the recelver elalmed the right to recover 
from any one debtor a sum not exeeeding $2,000, the court bas jurisdiction to 
render a judgment against them." 

White V. Ewing is différent from the case bef ore us in several par- . 
ticulars. It involved the enforcement of liens against real estate which 
is a subject of équitable cognizance. It passed upon the right of the 
receiver to recover from any one debtor a sum not exeeeding $2,000; 
the amount decreed against the appellants hère being $2,500 with in- 
terest from a certain date. No question was raised whether a single 
bill against ail of the défendants would lie for the amounts severally 
due from them, on which point the Suprême Court expressly refrained 
from expressing an opinion. It is évident that White V. Ewing is not 
an authority to support the contention of the appellee. Wyman v. 
Bowman, 127 Fed. 257, 62 C. C. A. 189, decided by the circuit court 
of appeals for the eighth circuit is one of the leading cases on the sub- 
ject of équitable jurisdiction founded on the prévention of a multi-, 
plicity of suits. In that case it was held that a receiver of an insolvent 
corporation of Nebraska properly filed a single bill against a number 
of défendants to enforce the collection of their unpaid subscriptions 
to the stock of that corporation. It was held that where there is a 
common and décisive point of litigation between a complainant and 
several défendants separately liable a bill in equity may lie against ail 
of them. But the court carefuUy distinguished that case from such a 
case as that before us, and in referring to Haie v. Allinson, among other 
things, said: 

"In that case there was no communlty of Interest among the défendants in 
the coutroversies presented for litigation, and the convenlenoe of tbe com- 
plainant in pursuing the single suit was overcome by the ineouvenience of 
such a course to the several défendants. In thls case there is a communlty 
of interest among the défendants In every question of law and of fact present- 
ed by the controversies, and the convenlenoe of ail parties will be better served 
by a détermination of them hère in, a single suit, than by reijeated décisions 
of them in nlne separate actions at law. * * * In the suit under consid- 
ération, every point of litigation between complainant and the défendants is 
common to ail the latter. * * * Tbe same facts proved by the same évi- 
dence condition the défenses of each of the défendants, and the same ques- 
tions of law are presented by each of them for our détermination." 

In Bitterman v. Louisville & Nashville R. R. Co., 207 U. S. 205, 
28 Sup. pt. 91, 52 Iv. Ed. 171, a bill had been filed for an injunction 
to restrain a number of ticket brokers or scalpers from dealing in non- 
transferable round trip tickets over the lines of the railroad company. 
There was no connection or common interest in the suit between the 
défendants. The case came before the Suprême Court on certiorari 
to the circuit court of appeals which decreed that the défendants 
should be enjoined. The Suprême Court in affirming the decree rec- 
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ognized and approved thë- distinction madeby thé same court in Haie 
V. Allinson. Itsaid: ^ 

"Tlîe proposition tliat the blH was multifarious beeause ot tlie mlsjoinder of 
parties and causes of action was not asslgned as errer In the circuit court 
of appeals, and, therefore, mlght weii be held nôt to be open. But passing 
that View, wë hold tlie objection to be untenable. The acts complaiued of as 
to each défendant were of a like character, .tlieir opération and effect upon 
the rights of the complalnalit were identical^ the > relief sought against each 
défendant was the same, and the defeiises which might be Interpoped were 
common to each défendant and involved lilce légal : questions. Under thèse 
conditions the case is brought within the prlncir)le laid down In Haie v. Al- 
linson, 188 U. S. 5C,.7T [2^ Sup. Ct. 244, 47 L. Ed. 380]." 

In Bailey v.,Tillinghast; 9f) Fed. 801, 40 C. C. A. 93, the circuit 
court of appeals of the sixth' circuit hèld that the receiver of an in- 
solvent national bank might maintain a suit in equity to enforce an 
assessment against stockholders, where such an assessment is less than 
the full amount of their liabihty and where the question of law involved 
is common to the défendants and rests upon substantially the same 
facts. The coiirt.said: 

"There is a common question in the case betvveen the receiver and the de- 
fendants, namelj:,; ttie question whether thç latter were released f rom their 
stock subscriptlori 'by the faet that, whereas the resolution for increasing the 
stock in the suiii of $.300;000 was that under which their subscriptlon took 
place, yet subsequéntly, by proceedings to -which they did not consent, the 
proposed increase was reduced: to $150,000. The protest interposed by Bailey 
in behalf of himself and the other stockholders to the certification by the 
comptrofler of the modified increase ôf tbe capital stock of the bank assumes 
that they stood on the common ground already stated. And thèse circum- 
stances, namely, the great number of the parties on one sida or the other, 
the identity of the question of law, and the similarity of the facts in the sev- 
eral controversies between the respective parties, are tbe basis on which the 
jurisdictlon rests." 

Pennsylvania Co. v. Bay (C. C.) 150 Ped. 770, and Illinois Cent. R. 
Co. V. Caffrey (C. C.) 128 Fed. 770, 775, and other cases unnecessary 
to cite, also support the proposition that a bill is not multifarious by 
reason of the joinder of many défendants not connected vv^ith each 
other where ail are engaged in the same business and there is a com- 
iTion ground of défense in law and fact to the relief sought against 
them. But in the case now before us it does not appear that there 
was any common ground of law or of fact as between the défendants 
on which they stood by way of défense ; and possibly each might urge 
by way of défense to the collection of the assessment facts and points 
of law variant f rom those relied on by any other défendant. 

At this point it is material to consider whether the présent bill prays 
relief against any one of the défendants of such nature as to require 
or justify a proceeding in equity rather than an action at law. As 
already stated the bill does not pray for or involve an accounting or 
contribution. It seeks simply the collection of légal pecuniary claims 
from the several défendants fixed in amount at ,the sum of $2.50 on 
each of the preferred shares held by them respectively. The object 
of the suit is to place in the hands of the receiver such moneys as he 
may be entitled by reason of the assessment to receive from them 
for the payment of the debts of the American Alkali Company. 
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The authorities clearly establish the principles which must détermine 
whether in a given case a statutory liability of a stockholder or his 
liability for unpaid subscriptions or assessments on his stock should be 
enforced in equity or at law. In Pollard v. Bailey, 20 Wall. 520, 22 
L. Ed. 376, an action at law had been brought by a creditor of an in- 
solvent State bank against one of its stockholders to recover a claim he 
held against the bank. The charter provided that "individual stock- 
holders, having shares in said bank, shall bé bound respectively for ail 
the debts of the bank in proportion to their stock holden therein." The 
court below gave judgment for the plaintiff, which was reversed by 
the Suprême Court; the latter court, among other things, saying: 

"Each stockholder is bound fôr the debts m proportion to his stock. His 
liability is not limited to the par value of.his stock, neither is he bound ab- 
solutely for the payment of the full amount of that, He n^ust; pay a sum 
which shall bear the same proportion to the whole iiadebtedneBS that his stock 
bears to the whole capital, and is not re(juired to pay more.; For the purposes 
of this case it Is not.neeessary. to décide what effect the, insolvency of any 
of the stockholders would bave upon the liability of such as are solvent. It is 
certain that no stockholder is liable for more than his proportion of the debts. 
This proportion can only be ascertained upon an'account of the debts and 
stock and a pro rata distribution of the lndebt«dnese anïobg the several stock- 
holders. The proper action, therefor, to enforce the liability is one in which 
such an account can be stated and distribution made. Such an action calls 
speclally for the exercise of the powers of a court of e<iuity, which can bring 
before It ail the necessary parties and adjust ail their rigbts. Every stQCk- 
holder, when called upon to pertoïm his obligations, hasthe rlght to require 
that the extent thereof shall then be determined once for ail, as well that 
which he is under to his associate! stockholders as that to the crqditors." 

In Terry v. Tubman, 92 U. S. 156, 161 (23 L. Ed. 537), the court 
said : . 

"The case of ï>ollard v. Bailey, 20 Wall. .520 [22 L. Ed. 37G], is an authority 
against the maintenance of a separate action by one creditor who seeks to ob- 
taln his entire debt to the possible exclusion of bthers slmllarly sltiiated. 
The proper proceedlng Is in equity where ail claims can be presented, ail the 
liabllltles of the stockholders ascertained, and a just distribution made." 

While the principle of Pollard v. Bailey and Terry v. Tubman and 
other similar casés palpably has no application to that now before us, 
they are valuable as illustrating the essential différence between them 
and this suit considered with référence to any one of the défendants. 
In Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263, 27 E- Ed. 966, the 
court held that the liability of a stockholder of a New York corpora- 
tion under a provision in a gênerai incorporation act of that state that 
"ail the stockholders of every company incorporated undef this act 
shall be severally individually liable to the creditors of the company," 
to the amount of stock held by them respectively, created a légal claim 
enf orceable at law. The court, among other things, said : 

"Lastly, it is objected that the déclaration sets ont a case which should hâve 
been prosecuted in equity, and not at law. There is no ground for this ob- 
jection to rest on. In the cases of Pollard v. Bailey, 20 Wall. 520 [22 L. Ed. 
376] ; Terry v. Tubman, 92 U. S. 156 [23 L. Ed. 537], to which we are referred 
in its support, the liability of the stockholders was in proportion to the stock 
held by them. Each stocliholder was, therefor, only liable for his proportion 
of the debts. This proportion could only be ascertained upon an account ol 
the debts and stock, and a pro rata distribution of the indebtedness among 
the several stockholders. This, the court held, could only be done by a suit 
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in equlty. ï?«t In this case the statute nialtes every stockholder indlvidually 
liaWe for thetjebts of the coinpany toiam amoiint equal to the amount of his 
stock., , Thls liabillty is tlxea, aud doe? not deijend on the liability of other 
stockholdpi-s. There is no uecessity, for. bringing in other stockholders or 
creditors. 

Iti Auer V. Lotnbard, 72 Fed. 209, 19 C. C. A. n, in. the circuit 
court of appeals of the:>first circuit, a bill had been brought by some 
of the creditors of a Colorado bank against a portion of its share- 
holders to enforté the statutory double liability of the latter. The 
court had occasion to refèr to two acts of Colorado, one passed in 1877 
and in 1883 made applicable to the officers and stockholders of savings 
banks, and the other in 1885. The first provided : 

"The offlcers and stockijolders of evéry banking corporation or association 
formed under the provislms'of thls act Shall be Individually liable for ail 
debts contràcted doring the tenn of thelr being officers or stockholders of such 
corporation, eqùally . and ratably to the citent of thelr respective shares of 
stock In any àuch corporation or association, except" &c. Gen. St. 1883, § 279. 

The second provided : 

"Shareholders In banks, savings hanks, trust, deposit, and security associa- 
tions, shall be held individually respcmsible for debts, contracts and engage- 
ments of sald, associations in double the amount of the par value of the stock 
owned by them respectlvely." Laves 1885, p. 264. 

The court, among other things, said: 

"The earller'of thèse two statutes required an apportionment among stock- 
holders. In many jurisdictlohs, If not In ail, this would Involve a bill In 
equity with an acçountlng of aU the «orporate liabilities and a contribu- 
tion by the stockholders, and for thls the further maklng the corporation, 
and perhaps ail stockholders, parties. * * * The act of 1885 establlshes 
a liability of an essentially différent character from that of 1883, in the fact 
that it is not ratable, and also of an essentially différent amount. The two 
cannot stand together with référence to the same corporation, and debts of 
the same period of contractlng ; and we hâve no doubt that, so far as this 
■controversy is concerned, the later act.iwholly gupersedes the earlier one, and 
the complainant's rlghts rest on It alone. As the liability involves no acçount- 
lng, the remedy Is at law bnly. Kennedy v. Glbson, 8 Wall. 498, 505 [19 !>. Ed. 
476]. Oasey v. Galli, 94 U. S. 673 [24 L. Ed. 168]. We do not say that there 
might not be a case uudér the statute whlch would involve an acçountlng, and 
the securliig and distribution of a f iind, but only that no such case is shovra 
hère." ' 

•The assessment was laid for the purppse of paying the debts of the 
American Alkali Company. It was fixed at the definite sum of $2.50 
on each preferred share held by the défendants respectively. There is 
no suggestion in the bill that the assessment will not be sufficient to 
pay in full the debts of the corporation and ail expenses. Further, the 
bill neither prays nor involves any accounting or contribution. Each 
défendant is separately and independently charged with a definite sum 
for which, if liable, he is liable without référence to any other défend- 
ant. The billdoes not pray for the ascertainment or marshaling of as- 
sets or debts, or for the fixing of prioritiés, or for the payment of the 
debts of the corporation, or for a distribution. It was filed simply 
for the recovery of separate and independent légal pecuniary demands. 
It is wholly immaterial, so far as ulterior purposes are concerned, 
whether the receiver shall receive those moneys through the instru- 
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mentauty of a bill in equity, on the o'ne hand, or, on tlie other, by ac- 
tions at law. In either event the fund after its collection by the re- 
ceiver would be applied to the payment of debts under order of court. 
Should there be any residue after the payment of ail debts it would be 
distributed among the stockholders in proportion to the number of 
tlieir shares, save in so far as any of them had failed to pay the several 
amounts assessed against them; and in the event of such failure, 
whether from insolvency of individual stockholders or from any other 
cause, the several amounts for which they were respectively in default 
would, preparatory to a final distribution, be deducted from the amount 
of the shares of the fund which they otherwise would be entitled to re- 
ceive. But ail thèse matters belong to subséquent proceedings in one 
or both of the suits instituted in New Jersey and Pennsylvania in 
September, 1902, and still pending, and do not pertain to the présent 
bill. 

There is no distinction in principle, so far as jurisdiction in equity or 
at law is concerned, between the enforcement of the total liability of a 
stockholder for his unpaid subscriptions of stock and the enforce- 
ment of an assessment less than his total liability, such as is disclosed 
in the présent case. It is true that in Kennedy v. Gibson, 8 Wall. 498, 
19 h. Éd. 476, which was a suit by a receiver of an insolvent national 
b^nk, appointed under the national banking act of June 3, 1864, c. 
106, 13 Stat. 99, to enforce the personal liability of some of the stock- 
holders, the court said : 

"The liability of the stockholders is several and not joint.. The limit of 
their liability is the par of the stock held by each one. Where the whole 
amount is sought to be reeovered the proceeding must be at law. Where less 
is required the proceeding may be In equity, and in such case an interlocutory 
decree may be taken for contribution, and the case may stand over for the 
further action of the court — if such action should subsequently prove to be 
necessary — until the full amount of the liability is exhausted." 

This statement was unnecessary to the détermination of the question 
before the court, as the bill sought to enforce the full statutory lia- 
bility, and the case was decided on the ground that it did not appear 
that the comptroller of the currency had taken any action touching 
the enforcement of the personal hability of the stockholders. Further, 
the passage must be read in the light of the law and facts there in- 
volved, and when so read is inapplicable to the case before this court. 
The statement that when less than the total liability is sought to be 
enforced "an interlocutory decree may be taken for contribution" 
has, for the reasons hereinbefore expressed, no pertinency to the case 
before us. Again, we are not aware of any case, similar or analogous 
to this, in which the décision proceeded on the ground that, while the 
total separate and indepehdent liability of a stockholder, in the absence 
of spécial circumstances of an équitable nature, can be enforced only 
at law, a fixed liability for less than such total can, in the absence of 
such circumstances, be eiiforced in equity. We should long hesitate 
before recognizing the soundness of a contention which, were it to be 
susfained, would withhold from stockholders when sued for statutory 
liability or unpaid subscriptions trial by jury at the whim of those lay- 
ing an assessment. A remàrkable spectacle would be presented if. 
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knowing tliat an assessment of the total liability would enable stocîc- 
holders to enjoy the right of trial by jury, those charged with making 
it were permitted to deprive stockholders of such trial by making' an as- 
sessment amounting to' ninety or ninety-ninb per cent, of tlie total 
liability, with the intention of subsequently collecting the balance. 

In conclusion we bave failed to find any well-considered case sup- 
porting the contention that under the principles enunciated in Haie v. 
Allinson the court below properly could, under the circumstances dis- 
closed, and on the bill as filed, assume équitable jurisdiction for the 
enforcement of the assessment in question. The bill must, therefore, 
be disniissed as to the appellants, with costs, andiit is so ordered. 



TIIB BAILEY GATZERT. 

(Circuit Court of Appeals, Ninth Ciixuit. April 25, 1010.)" 

Ko. 1,746. 

1. Collision (§ 100*) — Précautions fob Poeventino Collisions — Speed in 

Fou— ■■.MouEBATE Speed." 

A steam vessel passing from Portland dowu the Willamette river in a 
dense fog at a speed of 15 miles an hoùr, in vlew of the extensive com- 
merce on such river, vi'as not going at the uioderate speed requlred by 
article 16 of the Inland Navigation Rules (Act .Tune 7, 1S97, e. 4, 30 Stat. 
90 [U. S. Comp. St. 1901, p. 2SS01), whieh provides that In a fog a vessel 
shall go àt a modéra te speed, "liaving careful regard to the existing tir- 
cuuistanees and conditions." 

[Ed. ïs'ote.— For other cases, see Collision, Cent. Dig. § 215 ; Dec. Dig. 
§ 100.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4."i51, 4.1.12. 

Collision rules— speed of steamers in fog, see note to The Niagara, 23 
C. C. A. 532.] 

2. Collision (§§ 75, 99*) — Pkecadtions fob Preventing Collisions — Vessels 

AT AncHOR— LlQHTS, SxuNALS, AND LOOKOUTS. 

A dredge lawfuïly fl.\:ed in a channel for improvlng it Is to l>e eonsid- 
ered as a vessel at anchor. and is under obligation to use the saine pré- 
cautions to guard agahist collisions that a vessel at anchor is In respect 
to the exhibition ot llghts, maintalniug a watch and other measures cal- 
culated to make its position knovvn. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 113, 115, 211, 
212; Dec. Dig. §§ 75, 99.*] ." 

8. Admiiîaltt (§ 118*) — Appt:Ât^-Review— FiNDiNGS of Fact. 

On appeals In admiralty, wheh questions of fact are dépendent on con- 
flicting évidence, the décision of the District Judge who heard and saw 
the vvituesses will uot be reverseduuless clearly against the évidence. 

[lîd. Note. — For other cases, see Admiralty, Cent. Dig. § 770; Dec. Dig. 

i lia*] 

4:. Collision (§ 100*) — Vessels at Anchob — Lookout. 

WUether or not an efiicient lookout vvas maintalned on a dredge at 
work in a channel durlng a denSe. fog held immaterial, in a suit for col- 
lision with the dredge by a moving steamer, Where the fog bell on tha 
dredge was being rung at liiteri'als iof less than a minute, and could be 

*For oi&er caituB se« saïue topic & SiiuMii£i( tn jL>ec. & Âui. Digs. 1907 to date, & Eep'r ludexoi 
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henrd inany times the distance ât Whîch an approachlng vessel could te 
seeu. 

[Ed. Note. — For other cases, s,ee Collision, Cent. Dig. S 214; Dec. Dlg. 

§ 100.*] 

5. Collision (§ 100*) — PaECAimoNS foe Pbeventinq Collisions— Speed in 
Foo. 

A decree affirmed, holding a steamer passlng down the Willamette riv- 
er from Portland in a dense fog at a speed of about 15 miles an honr 
solely In fault for a collision with a statlonary dredge which was work- 
Ing in the channel, on the grouud of excessive speed. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. S 215; Dec. Dig. 
§ 100.*] 

Appeal from the District Court of the United States for the District 
of Oregon. 

Suit in admiralty by the Port of Portland against the Steamboat 
Bailey Gatzert, The Dalles, Portland & Astoria Navigation Company, 
claimant, and cross-libel by the claimant. Decree for libelant (170 Fed. 
101), and claimant appeals. Affirmed. 

Charles H. Carey, James B. Kerr, and Ilarrison Allen, for appel- 
lant. 

Williams, Wood & Linthicum, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

MORROW, Circuit Judge. This suit was commenced by the filing 
of a libel by the port of Portland, a municipal corporation, owner of 
the hydraulic dredge Portland, against the steamboat Bailey Gatzert, 
to recover damages for injuries to the dredge Portland, caused by a 
coUision between the Bailey Gatzert and the dredge on the morning of 
November 6, 1907, in the channel of the Willamette river, at a point 
about nine miles below the city of Portland. The damage claimed by 
the libelant for the injuries to the dredge was $25,000. In a cross- 
libel filed by the Dalles, Portland & Astoria Navigation Company, 
owner of the steamboat Bailey Gatzert, it was charged that the colli- 
sion was the fault of the dredge, and for injuries received by the 
Bailey Gatzert in the collision damages were claimed in the sum of 
$2,500. The libel alleged that the dredge was without motive power; 
and that on the morning of November 6, 1907, was engaged in dredg- 
ing the channel of the Willamette river at a point nearly abreast of 
W^illamette slough, and was at that time affixed to the bed of the Wil- 
lamette river by means of a spud and anchors attached to cables on 
board the dredge ; that the morning of November Cth was f oggy, and 
fog bells were rung on board the dredge in accordance with law and 
régulations of the United States inspectors of steam vessels. It was 
charged, notwithstanding the fact that said morning was foggy, the 
Bailey Gatzert, while being navigated on a voyage down the Willa- 
mette river from Portland to The Dalles, was up to the instant of colli- 
sion navigated by her master at full speed, and although the bel! of the 
Portland was being rung at intervais as required by law the master of 
the Bailey Gatzert failed and neglected to observe the bell of the Port- 
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larid, and hîmself navigated thé Bailey Gatzert at such a'high and 
dangerous rate of speed in said fog that when the Portland came into 
view of the Bailey Gatzert he failëd to check the headway of the 
Bailey Gatzert, and collided with the dredge, causing the dredge to 
siiik within a f ew minutes. 

It was charged in the cross-bill and answer that, notwithstanding 
the fact that the morning was foggy, the dredge Portland was lying 
at anchor in the channel and fairway of the Willamette river at the 
point mentioned, and in such position that the Bailey Gatzert, follow- 
ing the usual and customary course of steamboats down the river, 
would riecessarily coUide with the dredge if net forewarned of her 
position in the channel; that the libelant so negligently and carelessly 
conducted itself and so misbehaved in the management of the dredge 
that fog bells were not rung on' board of said dredge in accordance 
with the làw or régulations of the United States inspectors of steam 
vessels for inland watérs of the Pacific Coast, requiring vessels at 
anchor to ring a fog bell rapidly for about five seconds at intervais of 
ndt more than one minute. The District: Court found the Bailey Gat- 
zert to bave been at fault in running at such a high rate of speed that 
after the dredge could be seen thr.ôugh the fog the Bailey Gatzert 
could not by reversing her engines corne to a standstill and avoid a 
collision with the dredge. ' The court also found that the bell on the 
dredge was rung at appropriate intervais while the Bailey Gatzert was 
approaching; and that the fault resulting in the collision was entirely 
that of the Bailey Gatzert. The court accordingly dismissed the cross- 
bill, and awarded a decree in favor of the libelant, which, upon the 
testimony relating to the damages sustained by the dredge, was fixed 
at $18,058.28. 

The Bailey Gatzert is a steam stern-whpelvessel. Her gross ton- 
nage is 642; her net tonnage is 536. She is lO-l.S fèet in length, and 
32.8 feet in width, with a depth of 8 feet. She was at the time of the 
collision engaged in the passenger and,Jreight service between Port- 
land on the Willamette river and The Dalles on the Columbia river. 

The dredge Portland was a hydraulic river dredge ; scow shape. She 
was 130 feet in length, and 36 feet in width, with a depth of hull of 11 
feet, and a normal draught of 5 feet. She had two spud wells on each 
side of the stern of the dredge. Kach of thèse wells carried a spud, 
which, projecting through the hull bf the dredge, was driven into the 
bed of the river to such a distance that it held the dredge securely in 
place. Only one spud was dropped at a time when the dredge was at 
work, and on thèse two spuds working alternately the dredge would 
swing from side to side as on a pivot or trunnion, dredging over an 
a,rea having a radius of 150 feet. Attached to the fprward end of the 
dredge was the dredging mechanism, cohsisting of a reyolving cutter, 
supported by a suitable and substantial framework. The revolving 
cùttçr eut ùp the materiàl in the bottom of the river, which is pumped 
up through a pipe, and then carried through a line of pipe supported 
on pontoons to a distance for deposit^ In dredging navigable rivers 
this materiàl is usually deposited in such places as may be designated 
by the engineer in charge so that it may not be carried back into thé 
river. In the présent case the discharge was through a pipe 20 inches 
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ïn diameter atl'd ittore than 400 feetin length, supported on pontoons 
léading from thé starboard side of the dredge nearly to the eastern 
shore of the Willamette river. At the time of the collision the dredge 
was at work dredging the channel of the river on the range between 
two points on the river designated as the "Linnton and IJpper Post 
Office Lights," the line of range following approximately the chan- 
nel of the river. The distance between thèse two points is 9,150 feet. 
The distance from Linnton Light down the river to the dredge was 
5,650 feet, and the distance from, the dredge down the river to the 
Post Office Ivight was 3,500 feet. The dredge had been placed at this 
point on Monday moming, November 4th, and had commenced the 
work of dredging the channel on Tuesday morning, November 5th, 
about 3 :30 o'clock. The work had the approval of the United States 
engineers. Its purpose was to improve the channel at this place which 
at this point had 25 feet of water at zei-o. 

On the morning of November 6, 1907, the Bailey Gatzert was bound 
down the river on her regular voyage from Portland to The Dalles. 
The master of the vessel, Capt. F. H. Sherman, was at the wheel. 
The vessel was running in a fog. She passed the Linnton Light five 
minutes past 8, and at nine minutes past 8, or a few seconds there- 
after, the captain sighted the dredge straight ahead of him, and he 
says at a distance between 100 and 150 feet. He gave the engineer 
bells for stopping and backing, and placed his wheel hard aport, but 
failed to avoid a collision, The Bailey Gatzert was going at such a 
high rate of speed that she drove her bow into the dredge from 13 to 
14 feet, crushing timbers averaging in size from 13 by 13 to 14 by 14 
inches. The dredger sunk at once. 

Was the Bailey Gatzert in fault? The master testified that the ves- 
sel was running at half speed, which on that morning was probably 
about nine miles per hour. The engineer testified that the vessel was 
tmder a fuU-speed bell, but had only been under that bell for a minute 
and a half or two minutes ; that under a full-speed bell the vessel would 
hâve gone through the water at about 15 miles per hour. The testi- 
mony of the master that they passed Linnton Light five minutes past 
8, and that it was nine minutes past 8 a few seconds before the colli- 
sion, establishes the fact that the vessel had gone a distance of over 
a mile in four minutes, or at a speed of 15 miles per hour. This was 
full speed for the four minutes preceding the collision. 

Article 16 of the act of June 7, 1897 (Régulations for Preventing 
Collisions Upon Certain Harbors, Rivers, and Inland Waters of the 
United States), pro vides as follows : 

"Every vessel shall, In a fog, mist, falling snow, or heavy rain storms, go 
at a moderate speed, having careful regard to the existing circumstances and 
conditions." 30 Stat 99, c. 4 (U. S. Comp. St 1901, p. 2880). 

The moderate rate of speed required by the rules must dépend upon 
■ the circumstances of the case. What might be considered as moderate 
speed in unfrequented waters might be immoderate in a situation where 
the présence of other ve'ssels might reasonably be expected. Spencer 
on Marine Collisions, § 44, and cases there cited. 

The channel of the Willamette river between the Columbia river and 
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the city of Pôrdand carries a largç commerce, and the'vessels engagea 
in ils transportation are to be expected at ail points and a:t ail hours in 
passing Up or down the river.: Itwas therefore the duty of the Bailey 
Gatzert to hâve exercised the utmost caution in navigating this channel 
in a fog. The Pennsylvania, 86 V. S; 125, 133, 22 L. Ed. 148. A rule 
applicable to such a situation was to proceed at such a rate of speed 
as 'would enable her after discovering a vessel through the ,fog to hâve 
stopped and reversed her engines in time to prevent a collision. The 
Great Eastern, Brown. & L. .287,: 291,; The Nacoochee, 137 U. S. 330, 
339,ll.Sup. Gt. 122,34 L. Ed. 687; The Umbria, 166 U. S. 404, 417, 
17 Sup. Ct. 610, 41 L. Ed., ,1053; The Belgian King, 125 Eed. 869, 876, 
60. C; C. A. 451. .This she did not. do, and she was ; therefore, clearly 
at fault. 

Was the dredge àlsoin iatllt? A;dredge lawfullyfixed in..a channel 
for improving it is to be considered as a vessel at anchor^ and is under 
.'obligation touse the Same précautions to guard againSt collisions that 
a vessel at anctjor is. in respect to the exhibition of lights, maintaining 
a watch, and measures calculated to make its situation known. Spen- 
cer on Marine Collisions, §'118. American Dredging Co. v, The Bed- 
owjn, 1 Fed. Cas." No. 299. : The Virginia Ehrman and The Agnese, 
■97 U: s. 309, 24.L.;Ed.-890.: The Portlând was: law?f,iilly engaged in 
dredging the channel at thé point of collision. She was therefore to 
be. considered, as a vessel at anchor. "A vessel when at anchor shall, 
at intervais dfnot more thân oné minute, ring the bell rapidly for fiye 
seconds." Article 15, cl. "d," Act June 7, 1897 (30 Stat. 96, 99). The 
dredge had a: bell, but.whethér it was rung rapidly for about five sec- 
onds at intervais of not more than one minute during the fog imme- 
diately precedirlg- the collision was a question of fact upon which the 
évidence was conflicting. The testimony upon this question was fur- 
nished by 16 witnesses — 4 by déposition, and 12 by testimony in open 
court. The court reviewed this testimony, and said: 

"I think there can be no question that the bell on the dredge was rung at 
proper Intervals during the approach of the Bailey Gatzert, and for several 
minutes at least before the collision." 

We hâve read this testimony very carefully, and considered it with 
respect to the situation of each of the witnesses, and their opportunity 
to know the facts concerning which they testified and we are of the 
opinion that the court was correct in the conclusion it reached. It was 
certainly not against the évidence. "The rule is well settled that in 
cases on appeal in admiralty, when the questions of fact are dépendent 
upon conflicting évidence, the décision of the district judge, who had 
the opportunity of seeing the witnesses and judging their appearance, 
manner, and credibility, will not be reversed unless it clearly appears 
that the décision is against the évidence. The Albany [C. C] 48 Fed. 
565, and authorities there cited." The Alijandro, 56 Fed. 621, 624, 6 
ce. A. 54; The City of Naples, 69 Fed. 794, 796, 16 C. C. A. 421; 
The Columbia, 73 Fed. 226, 237, 19 C. C. A. 436 ; The Captain Weber, 
89 Fed. 957, 958, 32 C. C. A. 452 ; Paauhau Sugar Plantation Co. v. 
Palapala, 127 Fed. 920, 924, 62 C. C. A. 552; Perriam v. Pacific Coast 
Co., 133 Fed. 140, 144, 66 C. C. A. 206; Peterson & Glynn v. Larsen, 
177 Fed. 617. 



THE BAILET GATZBET. 49 

It is next contended that the dredge did not keep a proper lookout 
or take the précautions required by the circumstances of the case. It 
appears from the évidence that one John Cosgrove, who was the day 
foreman on the dredge,! and whose duty it was to ring the bell, was 
also required to keep a lookout for approaching vessels. This he tes- 
tified he did on the morning of the collision ; but the bell was located 
forward of the cabin' or upper house about midship, and at a distance 
of not less than 110 feet from the stern of the dredge. The dredge 
was heading down the sti-eam. The Bailey Gatzert approached the 
dredge from upstream.^ It was not possible for Cosgrove to ring the 
bell for about five seconds at intervais of not more than one minute 
while stationed atthe forward end of the.vessel and also keep a lookout 
from a station at the other end of the vessel. What he did do, he tes- 
tified, was to keep' a lookout up and down the river from his station at 
the forward end of the dredge by walking to and fro across the vessel 
when not engaged in ringing the bell. The court held that any sup- 
posed dereliction on the part oï the lookout by reason of his station did 
not contribute to the accident ; that had the, lookout been in the best 
possible position on the dredge he could not bave discoveted the Bailey 
Gatzert sooner than the lookout of the Bailey Gatzert discovered the 
dredge, and this was too late to avoid a collision. 
; The efïiciency of the bell was a subject of inquiry. The superin- 
tendent of the dredge testified that it was a large ship's bell; that it 
had been taken from the Glanmorogue which had been wrecked on 
the coast at Clatsop Beach. The bell, was produced in court and meas- 
ured. It had a clear inside diametçr of 13 inches with a depth of 11 
inches. The hanger above the bell was 8 inches, and the length of the 
bell was. 19 inches in ail. The length of the rope; attached to the lower 
end of the clapper was 19 inches. From the top of the bell to the 
end of the rope was, therefore, 38 inches. The bell was rung by pull- 
ing the rope so that the clapper would strike the bell. The efficiency 
of this bell was tested on the afternoon of the collision. At that time 
the dredge was sunk, but the bell was about three or four feet above 
the surface of the water. The bell was rung continuously while four 
persons went up the river to Linnton Light, and it was found that the 
IdcII would be heard very distinctly for a distance from the dredge of 
approximately 3,600 feet. Having determined that this bell was rung 
at proper intervais prior to the collision, it does not appear in what 
way a lookout stationed at the stern or upstream end of the dredge 
could hâve more effeçtively made known the situation of the dredge to 
the lookout and pilot on the Bailey Gatzert. If the ringing of the bell 
did not warn them of the location of the dredge for a distance of 3,600 
feet upstream, or at any point beyond 150 feet, what could the lookout 
on the dredge bave done to convey to them a more effective warning? 
Certainly his mère présence at a point on the dredge of 110 feet fur- 
ther upstream would hâve added nothing to the efficiency of this warn- 
ing. We think the court was correct in this conclusion. 

It i,s next contended that the dredge remaining at anchor in the 
channelin the fog then prevailing violated the act of March 3, 1899, c. 
425, § 15, 30 Stat. 1152 (U. S. Comp. St. 1901, p. 3543), which pro- 
vides: 

179 F.— 4 
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"That It shall not be.lawful to tié up or ançhOr vessels or. other efaft In 
navigable channels in suçh nianner as to preyent or obstruct the passage of 
other vessels or craft" 

This charge does not appear to hâve been. brought to the attention 
of the court below, and no évidence appears to hâve beeft taken with 
spécifie référence to that question, but the évidence in the record suffi- 
ciently shows that the dredge was not anchored in such manner as to 
prevent or obstruct the passage of other vessels or craft. 

The witness George M. Shaver, pilot on the Bailey Gatzert, testified 
that the channel at the mouth of the Willamette slough opposite to 
which the dredge was anchored was about 300 feet wide. On the 
morning of November 5, 1907, the steamer Stranger on a voyage down 
the river passed within 60 feet of the dredge, and on the morning of 
the collision the stern-wheel steamer G. T. Wentworth passed down 
the river àt 8 o'clock, or 9 or 10 minutes before the collision. Neither 
of thèse vessels appears to hâve been prevented or obstructed by the 
dredge in passing down the river. Both the captain and pilot of the 
G. T. Wentworth testified that their vessel was about 100 or 150 feet 
from the dredge as it passed, the dredge being on the starboard side, 
showing that there was plenty of room in the channel for the passage 
of vessels up and down the river without encountering the dredge. 

It is contended, further, that the damages allowed the libelant were 
exorbitant, and référencé is made to thé testimony offered by the 
libelant and to the cost of raising and restoring the dredge to the con- 
dition in which it was prior to the collision. The testimony on the 
part of the libelant gave' this cbst in détail, and an examination of the 
items does not disclose any unreasohable or exorbitant charges. We 
think the évidence fully and satisfactofily sustains the decree. 

The decree of the District Court is affirmed. 



PHILfADELPHIA ^ R. COAL & IRO.N CO. v. BARRIB. 
(Circuit Court of Appeâls, Elglith arcuit. March 23, 1910.) 

No.'3,m,^ ,, 

1. MusictPAi. Corporations (§ 821*) — Sioewalks—Conthibutory Négli- 

gence— When -Question pob- Jury. 
,: A plaintiff, who was injured by stepping into an open coal hole In a 
sldewalk on a public street at a time when it wàs quite dark, cannot be 
held cbargeàble with contrlbutory négligence as matter of law. 

[Ed. Note.-^For other cases, see Municipal Corporations, Cent. Dig. §§ 
1754-1756 ; Dec- Dig. § 821.*] • : 

2. MasteK and -Servant (§ 300*) — Masteb's-LIability for NegLicent Act of 

Servant— Gkounds. ,,, 

The ground upon which a master in any case is held liable for a nég- 
ligent act of his servant is not because the servant in his négligent con- 
duct represents the master, but upon the distinct ground that hé is con- 
ducting the master's affalrs, and the master Is boùnd to see that his af- 
faira are so conducted that others are not injured. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 1209 ; 
Dec. Dig. § 300.*] 

•For other cases see same toplc & | numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Masteb and Servant (§ 301*)— Liabilitt roR Injuries to Third Pkbsons 
— Relation of Parties. 

Where défendant, a coal dealer, In dellvering coal from its yards to cus- 
toiners, hired from another dealer a team and a driver in the latter's 
gênerai employ, paying a stipulated sum per hour for their services, and 
havlng full control and direction of the work and the method of its per- 
formance, the driver, while engaged in sùeh work, was a servant of de- 
fendant, whlch was liable for an injury to a thlrd person, eaused by the 
ûriver's négligence In its performance. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 1210- 
1216 ; Dec. Dig. § 301.*] 

In Error to the Circuit Court of the United States for the District of 
Minnesota. , / , 

Action by Lenora M. Barrie against the Philadelphia & Reading Coal 
& Iron Company. Judgment for plaintifï, and défendant brings error. 
Affirméd. 

M. H. BoUtelle and N. H. Chase, for plaintiff in error. 

Owen P. McElmeel (Paul J. Thompson, on the brief), for défendant 
in error. 

Bef pre SANBORN and ADAMS, Circuit Judges, and RINER, Dis- 
trict Judge. 

RINER, District Judge. This was an action to recover damages for 
Personal injuries alîeged to hâve been sustained by the défendant in 
error, hereafter called the plaintiff, as a resuit of the négligence of the 
plaintiff in error, hereafter called the défendant. The record discloses 
the f ollowmg f acts : 

The défendant had for some time prior to the accident been engaged 
in the gênerai wholesale and retail coal business in the city of St. Paul, 
Minn., where varions yards were maintained by it for storage, and 
from which coal was delivered in ordinary course to its customers as 
ordered. The défendant did not own its own teams, or furnish drivers 
in making local deliveries, but employed teams from other dealers from 
time to tiine. In this particular case it employed the team of one J. 
J. Martin, a dealer in coal in St. Paul, for which it agreed to pay him 
a certain amount per hour for the use of the team and driver, . and 
agreed to settle with him twice a month for the number of hours his 
team or teams were employed in hauling and delivering the coal for 
the défendant. On the day of the accident to the plaintiff, Martin had 
f urnished one of his teams to the défendant to haul coal for it, f urnish- 
ing with the team a driver by the name of McQuistran. Further than 
furnishing the team and driver to deliver coal for the défendant at 
so much per hour for thè time the team was actually employed, Martin 
had nothing whatever to do with the delivery of coal from the defend- 
ant's yards. The drivers, including McQuistran, received their instruc- 
tions from the défendant as to the delivery of coal. The défendant 
directed from which of its yards the coal should be taken, how much, 
and where it was to be delivered, ând issued ail orders to the driver 
in connection with the delivery of coal to purchasers in varions parts of 
the city. 

»Por other cases see same toplc & § ndmeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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On the llth day of January, 1909, McQuistran, the driver, was di- 
rected by the défendant to deliver a load of coal to Tibbs, Hutchings & 
Go. 's store in St. Paul, and between 5 and 6 o'clock in the evening of 
that day he was engaged in unloading this load of coal, by shoveling 
the samé from a wagon into a coal hole in the sidewalk in front of the 
store. The évidence shows that this coal hole, when not open for the 
purpose of delivering coal, was covered with an iron plate, or covering, 
set into the sidewalk a sufificient depth to bring the top of the upper 
sida of the iron plate level with the top of the sidewalk. The plaintiff, 
as the record shows, was a customer at Tibbs, Hutchings & Co.'s store 
on the evening in question. She came out of the store with some 
bundles in her hands, and started to walk rapidly across the sidewalk 
for the purpose of taking a car to Minneapolis. She had only taken 
a few steps, when she fell into the open coal hole and was injured. 
Just what the driver was doing at the time plaintiff fell into the coal 
hole is not clear from the évidence. He testified that he noticed her as 
she came out of the store and stood for a moment on the steps, look- 
ing towards the street car, and did not see her again until he saw her 
prostrate on the sidewalk near the coal hole. Whether part of her body 
was in the coal hole he was not certain, but he testified that he thought 
not. He further testified that, upon discovering her, he went to her as- 
sistance, and, with the aid of another lady that came along at that time, 
lifted her up and helped her into the store. The évidence of ail of the 
witnesses was to the effect that it was quite dark at the time the ac- 
cident occurred, and the driver testified that the only guard placed 
about the hole to keep passers-by from falling into it was a few chunks 
of coal which he had placed around it. 

Several errors are assigned, but the one relied upon is that the Cir- 
cuit Court erred in refusing the defendant's motion, at the close of ail 
the évidence, to direct a verdict in its favor. This motion is based upon 
two grounds : First, that McQuistran, the driver, was not the servant 
of the défendant, but the servant of an independent contracter; and, 
second, that the plaintiff was guilty of contributory négligence. The de- 
fendant admits that the weight of authority sustains the action of the 
Circuit Court in submitting the issue of contributory négligence to the 
jury. This admission is in harmony with our views, and it becomes 
unnecessary, therefore, to discuss the second ground of the motion. 
Mosheuvel v. District of Columbia, 191 U. S. 347, 24 Sup. Ct. 57, 48 
L. Ed. 170, and cases there cited. 

We come, then, to consider the fïrst ground of the motion. The 
servant himself is, of course, liable for the conséquences of his own 
carelessness ; but when, as in this case, an attempt is made to impose 
upon the master liability for the négligence of the servant, it becomes 
necessary to inquire who was the master at the very time of the négli- 
gent act or omission. Standard OU Co. v. Parkinson, 15S Fed. 681, 83 
C. C. A. 39. It is elementary, notwithstanding the liability of a serv- 
ant for his own négligence, that one who employs a servant to do his 
work is answerable to strangers for the négligent acts or omissions 
of the servant committed in the course of the service; but this is the 
extent of the master's liability. If the servant is engaged in work out- 
side of the Une of service for which he was employed, as, for instance. 
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doing his own work, or doing the work of some persoti ôther than the 
master, the master is not liable for his négligence. The reason that the 
master, in any casCj is held liable for the négligent acts of his servants 
is not because the servant, in his négligent conduct, represents the 
master, but upon the distinct ground that he is conducting the master's 
affairs, and the master is bound to see that his afïairs are so conducted 
that others are not injured. ■ Farwell v. Worcester & Boston Railway 
Corporation, 4 Metc. (Mass.) 49, 38 Am. Dec. 339. 

It is a rule universally recognized by the courts that, while one may 
be in the gênerai service of another, yet he may, with respect to par- 
ticular work, be; trainsferred, with his own acquiescence, to the service 
of a third person in such a way that he becomes the servant of that per- 
son, with ail the légal conséquences of the new relation ; and the ques- 
tion hère is whether McQuistran was, under the facts disclosed by the 
record, the servant of Martin, his gênerai employer, or the servant of 
the défendant, with respect to the particular work in which he was en- 
gaged at the time of the injury to the plaintiff. In discussing a similar 
question, the Suprême Court, in the case of Standard Oil Company v. 
Anderson, 213 U. S. 215, 29 Sup. Ct. 254 (53 L,. Ed. 480), said: 

"It sometlmes happens that one wlshes a certain work to be done for his 
benefit, and neither has persons in his employ who can do it, nor is williug to 
take such persons into his gênerai service. He may then enter into nu agree- 
ment with another. If that other furnishes hlm with men to do tlie work, 
and places them under his exclusive control in the performance of it, those 
men become pro hac vice the servants of hlm to whom they are furnished. 
But, on the other hand, one may prêter to enter into an agreement with anoth- 
er that that other, for a considération, shall himself perform the work Lhrough 
servants of his own sélection, retaining the direction and control of them. In 
the flrst case, he to whom the workmeu are furnished is responsible for their 
négligence in the conduct of the work, because the work is his work, and they 
are for the time his workmen. In the second place, he who agrées to furnish 
the completed work, through servants over whom he retains control, is re- 
sponsible for their négligence in the conduct of it, because, though it is done 
for the ultiniate benefit of the other, It is stlll in its doing his work. ïo dé- 
termine whether a glven case falls within one class or the other, we must in- 
qnire whose is the work being performed — a question which is usually an- 
swered by ascertaining who has the power to control and direct the servants 
in the performance of their work. Ilere we must carefully distinguish between 
authorltative direction and control, and mère suggestion as to détails, or the 
necessary co-operatiou, where the work furnished is part of the larger under- 
taking." 

We think the facts disclosed by the record bring this case within the 
classification first mentioned in the case just cited, and that the Cir- 
cuit Court correctly held that McQuistran, the driver, was the servant 
of the défendant at the time the plaintifif was injured. The évidence 
is imdisputed that the only connection Martin hacl with the work there 
being conducted was to place the team and driver at the disposai of the 
défendant, to be used by it in its work, and to be under its exclusive 
control and subject to its orders, receiving therefor so much per hour 
for the use of the team and driver for the time engaged in the service 
of the défendant, not reserving to himself any control whatever over 
the team and driver in the performance of the work of delivering the 
coal. If Martin had agreed with the défendant to deliver a certain 
amount of coal at a given place, furnishing his own men and teams for 
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the work, retaining control over them, and directing the manner in 
which the work should be conducted to completion, subject only to the 
gênerai direction of the défendant as to the work to be donc, we 
would hâve a case more nearly within the rule contended for by the 
défendant, and within the second classification mentioned in Standard 
Oil Company v. Anderson, supra. 

We do not considier it necessary tô review the nunierous cases in 
which courts hâve had occasion to examine this question, but call at- 
tention to the following cases, in addition to those already cited, in 
which, upon facts not differing in principle. from. those before us, the 
same conclusion was reached. Waters v. Pioneer i?uel 'Company; 52 
Minn. 475, 55 N. W. 52, 38 Am. St. Rep. ;564; Singer Manufacturing 
Company v. Rahn, 133 U. S. 518, 10 Sup. Ct, 175, 33 L. Ed. 440; 
Atlantic Transport Company v. Coneys, 83 Fed. 177, 38 C. C. A. 388;. 
Byrne v. Kansas City Railway Company, 61 Fed. 605, 9 C. C. A. 666, 
34L. R. A. 693;.De:Forrest V. Wright, 3 Mich. 367. ■ . 

Finding no error in the record prejudicial to the défendant, the 
judgment is affirniéd. . 

SANBORNj Circuit Judge (concurring). The question in this case 
is whether the Côkl & Iron Coinpany or Martin was the master of the 
driver, McQu^stran, iij the latter's performance of the spécifie act of 
protecting pedestrians f rom stepping into ttie coal hole in the sidewalk 
while he was unlôading the coal into it< When a master who has and 
exercises the ppwer to hire and discharge his servant lets him and a 
team to a hirer, to go «?here,and to do suÇh known wOrk as the hirer 
directs, the légal presumption is that, although the hirer directs the 
servant where to go ând what to carry^ or haul, or do, the driver still 
remains subject to the control of his général employer in the method 
of his performance of the Vork to/ which the hirer assigns him, and 
the hirer is not liable, in; the absence of an agreement to the contrary 
for the négligence of the servant in the method or manner of his per- 
formance of his service. Donovan v. Laing, [1893] 1 Q. B. 639 ; Delory 
V. Blodgett, 185 -Mass. 136, 139, 69 N. E. 1078, 1080, 64 h. R. A. 
114, 103 Am. St. 'Rep. 328; Driscoll v. Towle, 181 Mass. 416, 419, 63 
N. E. 933; Shepard v. Jacobs, 304 Mass. 110, 90 N. E. 392, 394; 
Brady v. Chicago & G. W. Ry. Co., 53 C. C. A. 48, 58, 114 Fed. 100, 
110, 57 L. R. A. 713; Hufïv. Ford, 136 Mass. 34,- 30 Am. Rep. 645; 
Reagan v. Casey, 160 Mass, 374, 36 N. E. 58 ; Quarman v. Burnett, 
6 M. & W. 499 ; Jones v. Corporation of Liverpool, 14 Q. B. D. 890 ; 
Lewis v. Long Island R. R. Co., 163 N. Y. 52, 56 N. E. 548; JosHn v. 
Grand Rapids Ice Co., 50 Mich. 516, 15 N. W. 887, 45 Am. Rep. 54 ; 
Stewart v. CaHforrtia Improvement Co., 131 Cal. 125, 139, 63 Pac. 
177, 734, 53 L. R. A. 205; Frerker v. Nicholson, 41 Colo. 12, 93 Pac. 
324, 13 L. R. A. (N. S.) 1123.; _ 

If, therefore, the propf in .tjhis case stopped with testimony that the 
Coal & Iron Company undei" its hiring had and exercised the power to 
direct the driver what amount of coal to take, and, where and when 
to take and to dçliver it, this évidence, in my opinion,^ would not hâve 
overcome the légal presumption that his generaL employer, Martin, 
vras liàble for his négligence in his method of doing his'work, and that 
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the Coal Company was free from liability. But the local manager of 
the Coal Company testiiïed, regarding this driver and others, that thèse 
men were instructed to deliver the coal under the Coal Company's 
orders: 

"Q. And the rnethod of delivery Is ander your orders 7 A. Yes, sir. Q. 
Place, the time, the amount, and ail, Is uuder your orders î A. I hâve said so 
two or three tlmes." 

Because this testimony indicates that the control of the rnethod of 
the performance of the work of protecting the coal hole while the 
driver was unloading the coal had been transferred by some agreement 
between his gênerai employer and the Coal Company from the former 
to the latter, this case seems to me to be taken out from the gênerai 
rule and presumption which hâve been stated, and to hâve been prop- 
erly submitted to the jury, and for that reason I concur in the affirm- 
ance of the iudsrment. 



UNITED SUEEfTT CO. v. lOWA MFG. CO. et a.V 

(Circuit Court of Appeals, Elghth Circuit March 28, 1910.) 

No. 3,087. 

1. bankrtrptct (§ 72*) cobpokations subject to act— nature of business 

■ — "Manufactueing, Trading, ob Mercantile Pukbuits." 

A corporation whose business as actually conducted consista of Install- 
ing heat and power plants, constnicting conduits, waterworks, and sew- 
ers, buying, selling, and erecting steam englnes, and occasionally maklng 
reporta with référence to the proposed construction of eleetrîc IJght and 
power plants is eûgaged prlnclpally in "manufacturing, trading, or mer- 
cantile pursuits," within Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat 
547 (U. S. Oomp. St. 1901, p. 3423), as amended by Act Feb. 5, 1903, c. 
4'S7, § 3, 32 Stat 797' (U. S. Comp. St Supp. 1909, p. 1300), and may be ad- 
Judged an Involuntary bankrupt. 

[IM. Note.-^For other cases, see Bankruptcy, Dec. Dig. § 72.» 
WHàt persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank y. First Nat. Bank, 42 a C. A, 4.] 

2. Bankbtiptct (§ 58*) — "Ceeditoks"— "Act of Bankruptct"— Givino Préf- 

érence TO SUHBTT. 

A surety on the bond of a contractor for government work, who under 
ttie fédéral statute is directiy liable to laborers to whom the contractor is 
dndebted for labor performed under the contract, is a créditer of the con- 
tracter to the extent of such liability, within the meanlng of Bankr. Act 
July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), and the 
lençîing of money by the surety to the contractor to pay sucti ciaims, and 
the taking of security therefor, at a time wheh the contractor was insol- 
vent and within four months prior to its bankruptcy, was the giving of a 
préférence to a creditor and constituted an act of bankruptcy under sec- 
tion 3a (2) of the act. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. 9 58.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727; 
vol. 8, pp. 7622, 7623 ; vol. 1, p. 118 ; vol. 8, p. 7562.] 

3. Bankruptcy (§ 58*) — Acts of Bankruptcy— Giving Prefeeence to Cred- 

itor. 

In such case the préférence Is not avolded by the fa et that the laborers' 
ciaims, if unpaid, would bave been entitled to priority of payment frono, 

*For other cases see Bame topic,£ S numbbb In Dec. ti Am. Dlgs, 1907 to date, & Rep'r iQdexet 
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tBe bankmpt's estate, since, having beeiipaid, by tbs . pi'iiicipn.1 de'jtiir, 
tbey were not in existence at the tlnie of the baiilii'uykj', aud no rittbt o£ 
subrogation çouldariSe from their payment. .; : 

[Ed. Note. — For other case^, see Bankruptcy, Dec. Dig. §58:*] 

4. BANKErPTCY (§ 348*) — PBioRniES — "Wages Due tue Wokkmex." 

Wbere â surety company, acting as surèty on the bond of an insolvo t, 
lends himmoney which Is used to -extînguish délit to liis 4abon'.;>-, Ihe 
clainis of the surety company are not, at the time baiiki'uptcy proi et'(lii'u:s 
are Instituted against the borroyer, "wages due the workiueu," witliiii J!ie 
meaning of section Wb (4) of "tllë bankrùpt'ey act (Act July 1. 1898, o. ôll, 
30 Stat. 568 [U. S. Oomp. St. 19&1, p. 3447J). 

[Ed. Note. — -Fct other cases, see Bankruptcy, Dec. Dig. § 348.*] 

i' Appeal from .the Distri|Ct. Court of the United States for tjie Eastern 
District of Missouri. :J, ... 

In the matter.of the'E. H. Abadie . Company, bafilirupi;. Appeal 
from order of adjudication. Affirmed.' ' . 

Henry T. Ferriss and Joseph H. Zumbalen (FrankUn Ferriss, on 
the brief), for appellant. 

Herbert R. Marlatt (G£or^ S. Jçbnson, Charles A. Houts, Harry 
B. Havves, and W. O. Ànderson, on the brief), for appellees. 

Before SANBORN àiid ADAMS, Circuit Judges, and AMIDON, 
District Judge. 

ADAMS, Circuit Judge. Creditors. of the E. H. Abadie Company 
filed a pétition iti bankruptcy in the court below charging that that 
company was a corporation engagea principally in trading, manufac- 
turing, and mercantile pursuits, and had committed an act pf bank- 
ruptcy by suffering, while insolvent, the United Surety Company, one 
of its creditors, to obtain an unlayvful préférence through légal pro- 
' ceedings, and had not, within fivè days before the sale or final disposi- 
tion of the property affected by such préférence, vaca.tjed or discharged 
the same. The debtor and surety company joined iia ananswer deny- 
ing, first, tliat the former was: engaged principally in trading, manu- 
facturing, or mercantile pursuitsy and, second, that it had committed 
the alleged act of bankruptcy. The référée to whom the issues joined 
were referred found against the petitioners on the first of thosê issues 
and in their favor on the second. The district judge overrulpd the 
référée on his first finding, sustained him on the second, and.adjudi- 
cated the company a bankrupt. From this order of adjudication the 
surety company appeals. ' ■ 

There are'only two questions for considération: Was the debtor 
corporation amenable to the bankruptcy act, and did it commit the act 
of bankruptcy charged against it ? Of thèse in the order stated. ' 

The référée whose finding of fact is accepted by both sides found 
that the business "actually transacted by the Abadie Company con- 
sisted of installing beat and power plants, constructing conduits, water- 
works, and sewers, buying, selling, and erecting steam engines, and. oc- 
casionally making reports with référence to the proposed construction 
of electric light and power plants," and specified with much détail the 
method of carrying on the business. From it ail we conclude that the 

•For other cases eee eame topic & § isnjMBEE In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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business of the debtor was substantially the same as that disclosed 
in the case In re First Nat. Bank of Belle Fourche, 81 C. C. A. 260, 
152 Fed. 64, and that the présent case fairly falls within the principles 
there announced and applied. We there held that a corporation carry- 
ing on such business was engaged in manufacturing, trading, or mer- 
cantile pursuits within the meaning of section 4b of the bankruptcy 
act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3423], as amended by Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 797 
[U. S. Comp. St. Supp. 1909, p. 1309]), and to that_ holding we are 
disposed to adhère. This is in harmony with the décision of the Su- 
prême Court of the United States handed down February 21, 1910, 
in the case of Friday v. Hall & Kaul Co., 216 U. S. 419, 30 Sup. Ct. 
261, 54 h. Ed. . 

Did the Abadie Company commit the act of bankruptcy charged 
in the creditors' pétition? 

The referee's finding on this issue, which wasalso accepted by both 
parties, may be summarized as follows : On April 15, 1908, the Abadie 
Company having a contract with the United States for building a 
sewer System at Jefferson Barracks, Mo., executed a bond with the 
surety company as surety, conditioned that it would faithfully per- 
f orm the contract and promptly make f ull payment to ail persons sup- 
plying labor or material for the prosecution of the wôrk. The Abadie 
Company was also then engaged in performing another contract which 
it had entered into with the United States for installing a heating 
;plant at Jefïerson Barracks. In June, 1908, the principal became 
'financially embarrassed, and secured a loan from the surety company 
of $1,400, assigning to it the unpaid balance coming to it from the 
government under the sewer contract, estimated to be $2,924. Then 
and soon after the surety company loaned the Abadie Company in 
three différent installments $3,464 with which the cost of labor and 
material employed in executing the sewer contract was paid. Later, 
on August 1, 1908, it needed more money to meet its pay roll then 
coming due, whereupon the surety company loaned it $1,605.50, 
$1,071.50 of which was to be used to pay laborers working on the 
sewer contract, whose wàges in that amount were then due, and the 
balance, $534, to pay for labor and materials employed in executing 
the heating contract ; and agreed to loan it when needed the further 
sum of $1,200, estimated to be required to finish both contracts. As 
security for the money so loaned and agreed to be loaned the Abadie 
Company, pursuant to an agreement to that effect, assigned to the 
surety company the balance due it on the heating contract, estimated 
at $1,309, and gave it its demand note for $3,187.75 with its written 
entry of appearance and consent to a judgment in a suit to be brought 
on the note. Thereupon on that day, August 1, 1908, a suit was 
brought in a local court on the note, the written appearance and con- 
sent to a judgment filed, and judgment duly rendered in favor of the 
surety company thereon in the sum of $3,187.75 and costs. Execu- 
tion, which was forthwith issued, was levied upon certain property of 
the judgment debtor, which was in due course sold, realizing $3,121.50. 
Soon thereafter the surety company loaned the Abadie Company $1,- 
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953.75, $1,728.20 whereof was used for paying labor and materials 
employed on thè sewer contract and $225.20 for paying labor and ma- 
terials employed on the heating contract. The surety company, as 
surety on the bond of the Abadie Company became, by virtue of the 
provisions of the act requiring thàt bond, directly liable to laborers 
who performed work and materialmen who furnished material, for 
their value (Act Aug. 13, 1894, c. 280, 28 Stat. 278 [U. S. Comp. St. 
1901, p. 25231 ; Act Feb. 24-, 1905, c. 778, 33 Stat. 811 [U. S. Comp. 
St. Supp. 1909, p. 948] ; United States, to Use of, etc., v. National 
Surety Company, 34 C. C. A. 526, 92 Fed. 549 ; United States, to Use 
of, etc., V. Rundle, 40 C. Cj A. 450, 100 Fed. 400), and being on Au- 
gust 1, 1908, so liable as surety for the principal for the workmen's 
wages amounting to $1,071.50 then due, it was within the meaning of 
the bankruptcy act a creditor of its principal and had a debt provable 
in bankruptcy against it in that sum. Swarts v. Siegel, 54 C. C. A. 
399, 117 Fed. 13; Kobusch v. Hand, 84 C. C. A. 372, 156 Fed. 660, 
18 L. R. A. (N. S.) 660. 

The Abadie Company vvas then insolvent, and could not lawfully 
prefer an existing creditor. Whether other advances made then or 
thereafter which were secured or intended to be secured by the judg- 
ment note afforded a présent considération for that note, and there- 
fore saved it, and the property soon thereafter transferred to the 
surety company by virtue of it f rom annulment it is unnecessary to dé- 
cide. The judgment note and subséquent transfer of property by ex- 
écution and sale were admittedly intended as security in part for the 
repayment of the $1,071.50 advanced on that day to pay matured labor 
demands. The transfer, therefore, became, to that extent at least, 
a préférence in favor of the surety company, and as there is no pre- 
tense that it was ever vacated or discharged, it was, uniess for some 
considération, which we will take up later, an act of bankruptcy within 
the meaning of section 3 (3) of the bankruptcy act. 

But it is contended by the surety company that, as labor claims are 
entitled to priority of payment under the provisions of section 64b 
(4) of the bankruptcy act, it, having paid them, was entitled to be sub- 
rogated to the rights of the laborers, and hence that the transfer to it 
by the levy and sale of the property under the judgment note worked 
no unlawful préférence. Labor claims are assignable,. and the priority 
accorded to them by the bankruptcy act goes with them to a transférée 
(Shropshire, Woodliff & Ço. v. Bush, 204 U. S. 186, 27 Sup. Ct. 178, 
51 L,. Ed. 436), but in this case there was no assignment of the claims 
and none was intended by the parties. The transaction consisted 
simply in the Abadie Company borrowing money f rom the surety com- 
pany to pay a debt which, as between the borrower and lender, was 
alone owed by the former,. and instead of buving the claims from the 
laborers, and thereby securing some équitable right as against the 
principal debtor, the surety company took what it conceived to be 
ample security for the loan, turned over the money to the borrower, 
and with it the latter paid ànd extinguished its own debt to the labor- 
ers. Their claims, therefore, were not at the time bankruptcy pro- 
ceedings were instituted against the borrower "wages due the work- 
men" within the meaning of section 64b (4) of the bankruptcy act. 
Neither were they assigned claims of that kind entitling the assignée 
to stand in the shoes of the laborers. 
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To allow the surety company, in view of thèse facts, to be subro- 
gated to the rights of the laborers against the estate of the bankrupt 
would give it a right which it never intended to secure. The fact that 
it took security for this item of $1,071.50, as well as the advantage it 
gained with respect to its other deahngs with its principal, renders it, 
in our opinion, entirely inéquitable to now, when other creditors' 
rights hâve intervened, allow it to change its hold. Subrogation is not 
a matter of strict right but purely équitable in its nature, dépendent 
upon the facts and circUmstances of each particular case. National 
Surety Co. v. State Savings Bank, 84 C. C. A. 187, 156 Fed. 31, 14 
L. R. A. (N. S.) 155. 

Several other questions were ably argued by counsel, but in view 
of the conclusion already reached with respect to the item of $1,071.50 
we find it unnecessary to protract this opinion further. The judgment 
of adjudication was right and must be affîrmed. 

NOTE. — The following Is the opinion of Dyer, District Judge, in the court 
below: 

DYEB, District Judge. In October, 1908, an lnvoluntary pétition in banli- 
ruptcy was filed, seeking to hâve the E. H. Abadle Company, a corporation, ad- 
judged a banlirupt. On the 17th of October, 1908, the court referred the case 
to Walter D. Coles as spécial master, to try ail the issues and report his find- 
•ings of facts and conclusions of law to this court. This report of the spécial 
master was filed December 2, 1008, and thereafter, on December 7th, the pe- 
titioning creditors flied exceptions to the report. The exception that is before 
this court at the présent time is that portion of the spécial master's report 
whlch flnds that the E. H. Abadie Company is not such a corporation as may 
be put Into involuntary bankruptcy. 

The pétition filed by certain creditors allèges that the E. H. Abadie Com- 
pany "is engaged principally in trading, manufacturing, and mercantile pur- 
suits." The master reports as foUows: "The business actually transacted by 
the Company consists of Installing heating and power plants, eonstructing con- 
duits, waterworks, and sewers, buying, selling, and erecting steam engines, and 
occasionally maklng reports with référence to the proposed construction of 
electric light and power plants." The master in bis report further says: "The 
first question presented herein is whether the évidence shows that the re- 
spondent was principally engaged in trading, manufacturing, and mercantile 
pursuits, wlthin the meaning of section 4b of the bankrupt act." The jnaster 
concludes that the respondent was not so engaged, and therefore not subject 
to being placed in bankruptcy by petltioning creditors. It is this conclusion 
of the spécial master that the court is now to deal with. Extensive briefs 
hâve been filed by both attorneys for the petitloning creditors and the attor- 
neys for the respondent Without undertaking to discuss the varions déci- 
sions cited in the briefs, it is only necessary for this court to détermine wheth- 
er the Court of Appeals for the Eighth Circuit has disposed of the question 
now before this court. If It has, it is conceded by both sides that the déci- 
sion is binding upon this court. 

The master tn his report (and it is a very able report and entltled to great 
considération) thinks that the question hère presented has not been decided 
by the Court of Appeals for the Eighth Circuit. He says, however, in his re- 
port, in dlscusslng the question as to whether the décision of the Circuit 
Oourt of this district in Re First National Bank of Belle Fourche, 152 Fed. 
S4c, 81 O. C. A. 260, as foUovvs: "It is, however, contended by the petitloning 
creditors that under the doctrine announced in the case of In re First Nation- 
al Bank of Belle Fourche, 18 Am. Bankr. Rep. 205, 152 Fed. G4, 81 C. C. A. 
260, decided by the Circuit Court of Appeals for this circuit, respondent should 
be held to be principally engaged in 'manufacturing.' The case referred to is, 
of course, as to the matters there in judgment, coutrolling authority in this ju- 
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rlsdietion; but the spécial master Is of opinion tliat it does not eistablisli 
the doctrine contended for. In the First National Banli Case it was held that 
an averment in a pétition in bankruptcy that a corporation 'is, and during 
ail sald time lias been, engaged in the business of manufacturing concrète 
arches and bridges, manufacturing and dressing stone, and selling the sanie, 
and railroad ditch contracting,' was sufficient to sustain a default adjudica- 
tion, where objection was first made hy motion to vaeate after judgment, and 
that the trial court had not âbused Its judicial discrétion in refuslng to sus- 
tain the motion to vaeate, where the objecting créditer was coguizaut of tlie 
prier proceedings, and had waited for more than a month before niakiug bis 
objection. The basie propositions upon which tbls case was detennined were, 
first, that an averment that the alleged bankrupt w-as one of the class of corpo- 
rations subject to be adjudged bankrupt was not essential to glve the trial 
court jurlsdiction to make the adjudication ; and, second, that the delay in 
presenting the application to vaeate the adjudication, in the circnimstances dis- 
closed by the record, Justified the trial court in denying such application. 
Judge Sanbom, in delivering the opinion of the court, discusses incideutally 
the nieaning of the terni 'manufacturing,' as employed in section 4b of the 
bankrupt act. No doubt, if ail that is said by the judge who wrote the opin- 
ion is to be regarded as liaving the force of law, tlie case referred to wonld 
tend in a measure to sustain the contention hère niade by the petitioniug cred- 
itors. But the language employed in this opinion must be read in the light 
of the facts actually in judgment, and when so read the spécial master is of 
opinion that the case cannot be treated as an authorjty sustaining the con- 
tention made by the petitioning ereditors herein, and does not constrain us to 
reaeh a conclusion at varianee with the décisions previously referred to. In 
aceordance with the foregoing views, the spécial master flnds tliat the re- 
spondent is not prineipally eugaged In trading, manufacturing, or mercantile 
pursuits, within the meaning of the banltrupt act." 

With the reasoning and conclusions of the master in référence to thls déci- 
sion I cannot agrée. In construing the word "manufacturing," as Çontàined 
in the bankrupt act, the court says: "The vs-ord 'manufacturing' is a generic 
term of broad siguificance, advisedly used by Congress to include many specias 
of corporations, and its compreliensive meaning ought not to be Whittled away 
by fine distinctions. Dériva tively meaning ■'hiaking with the hand,' its oi'di- 
nary siguificance is produeing a new article of use or ornament by the applica- 
tion of skill and labor to the raw materlals of which it is composert. Pin niak- 
ers, pen malcers, shoe makérs, furniture niakérs, luniber makers, steel makers, 
boot makers, rail makers, engin e makers, cément makers, are undoubteaiy 
engaged in manufacturing, and the cogency of the argument that a corpol-a- 
tion which makes a pin is manufacturing, w'hilp one which malces a bridge is 
not, fails to appeal to our jùdginent with' convincing forcej The latter" may 
make the cément or the steel, and, whéther it makes them or not, it prodlices 
a new- and usef pi article, a bridge, wdien, by the application of skill and labor 
to the materlals of which it is composée!; it Constructs it. As usual, in respect 
to every questioij which involves the construction or opération of ■ the bank- 
ruptcy law, there is a conflict of a:uthority ; but the niore persuasive reasons 
and the weight of the décisions sui^port the vlew, and our conclusion ig, that 
a corporation prineipally engaged in eonstructing concrète arches and bridges 
and in dressing and selling stone is engaged in a manufacturing pursùit, and 
subject to adjudication in bankruptcy upon an involnntary pétition." 

AppJying the rule to this alleged bankrupt as declared in tliis opinion by 
Judge Sanborh, It is quite clear to the court that the alleged bankrupt Is such 
a manufacturing concern as brings it within the provisions of the bankruptcy 
law. The attorneys for the alleged bankrupt hâve been niost diligent in their 
search of the authorities in support of their contention, and bave filed in this 
case a very able brief. Satisfied, however, as I am that the opinion written 
by Judge Sanborn in the case above cited, is décisive of the one hère, the ex- 
ception to the master's report In this particular will be sustained. 

The other questions raised by the exceptions to the report by counsel on the 
other side are reserved for f urther considération. 
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STAUNTON V. WOODEN. 
In re UNITED HAKNESS CO. 

(Circuit Court of Appeals, Xintli Circuit. May 2, 1910.) 
No. 1,77G. 

1. Bankeuptcy (§ 200*) — Administration of Estate— Summaet Pkoceed- 

INGS Aqainst Claimant Under Attaciiment. 

Wliere a claim to possession of property of a banlirupt's estate, as 
agalnst ttie trustées riglit of possession, is based solely on an attaciiment 
lien, whieli is avoided by the adjudication in banliruptcy, the person or of- 
flcer so in possession is not an adverse claimant, but bolds as bailoe for 
the trustée, and must deliver the property on proper demand, ancl may 
he required to do so by a summary onler of the bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 206.*] 

2. BaNKKUPTCY (§ 14*) JUKISDICTION OF COURTS— ORDER TO BE ENFOECED IN 

Anotheb District. 

ïhe court in whiçh a pétition in bankruptcy is flled bas plenary jurls- 
diction in bankruptcy coextensive with the United States to order and 
control the disposition of the bankrupt's estate and to détermine ail liens 
thereon and ail interests affecting it, and may issue citation to persons 
in another jurisdiction to appear before it in respect to such matters; 
but it cannot issue process to be enforced in another territorial jurisdic- 
tion, nor niake a summary order for the delivery of property which must 
be there enforced, but such an order can only he obtained by ancillary 
proceedings by the trustée in the court of the district where it must be 
executed. 

LBd. Note. — For other cases, see Bankruptcy, Cent, Dig. § 20; Dec. 
Dig. § 14.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C- A. 313.] 

Pétition for Revision of a Certain Order of the District Court of 
the United States for the Northern District of California. 

In the matter of the United Harness Company, bankrupt. Pétition 
by Dave Staunton for revision of an order of tlie District Court. Or- 
der reversed. 

The iietitioner présents, in a pétition for revision in bankruptcy, the follow- 
Ing facts: The United Harness Company was a corporation of the state of 
California, having a branch store in Nevada. On Aprll 22, 1008, a pétition In 
bankruptcy was flled agalnst the corporation, in the District Court of the 
United States for the Northern District of California, aud on Jlay 12, 1908, at 
12 o'cloek m., the corporation was adjudged a bankrupt. On April 20, 1008, 
two days before the pétition in bankruptcy was filed, certain Personal prop- 
erty of the bankrupt in Nevada was attached in an action brought agalnst the 
corporation in a court of that state. Juclgment was rendered agalnst the cor- 
poration in that action, and on May 1, 1908, exécution was issued against the 
attached property, and on May 12, 1908, at 2 o'cloek p. m., the sherifC sold 
and dellvered the sanie to Dave Staunton, the petitioner herein, and he paid 
the sheriff the purchase price therefor. On June 25, 1908, the trustée of the 
bankrupt was elected, and thereafter he niade demand for the possession of 
the property so attached, whlch demand was refused. On February 23, 1909, 
the trustée tiled a pétition in the bankruptcy court, setting forth the facts 
above stated, and praying for an order that fùd Dave Staunton produce and 
surrender the said property to the trustée. The référée made an order flxiug 
a time and place for hearing the pétition, and directed that said Staunton 
show cause why the prayer of the pétition should not be granted. A copy of 

•For other cases see same topic & § ndmbes in Dec. & Am. Digs. 1907 to date, & Rep'r In<le.xes 
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the pétition and order were duly served upon him. At the tlme and place des- 
ignated for tlie hearing, he speciaPy appeared and objected to the jurisdiction 
of the court over the matter and the property in controversy. The référée 
overruled the obje<:;tion, and made the order, and thereafter the District 
Court aflirmed his ruling. 

D. M. Duffy, for petitioner. 

O. K. Cushing, Elliott McAllister, Charles S. Cushing, and Wm. S. 
McKnight, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
pétition présents two questions for review : First, had the court in 
which the bankruptcy proceedings were pending jurisdiction, on the 
pétition of tlie trustée in bankruptcy, to act in personam against a 
citizen and résident of another state, who within that state was served 
with notice to appear and show cause before the bankruptcy court? 
And, second, conceding such jurisdiction, could the bankruptcy court 
require the surrender of the property by a summary order, or was it 
necessary to proceed by a plenary suit instituted by the trustée against 
the petitioner in the state in which he resided, and where the property 
was ? 

The moment a pétition in bankruptcy is filed the jurisdiction of the 
bankruptcy court begins, and the pétition so filed is lis pendens, and 
notice to ail the world. It has the efïect both of an attachment and an 
injunction, ànd the adjudication of bankruptcy discharges any attach- 
ment levied within four months prier to the filing of the pétition, un- 
less the bankruptcy court shall order the lien preserved for the benefit 
of the bankrupt's estate, and it opérâtes as a seizure of the property, 
the title to which subsequently passes to the trustée. Where the 
claim of possession as against the trustee's right of possession is 
based solely on an attachment lien, which is annuUed by the adjudi- 
cation in bankruptcy, the person or officer so in possession holds as 
bailee for the trustée, and must deliver the property upon proper de- 
mand, and may be required to do so by a summary order issued from 
the bankruptcy court. He is not an adverse claimant, and his mère 
refusai to surrender the property does not make him such. In re 
Wàlsh Bros. (D. C.) 159 Fed. 560; White v. Schloerb, 178 U. S. 542, 
30 Sup. Ct. 1007, 44 L. Ed. 1183; In re Breslauer (D. C.) 121 Fed. 
910 ; In re Graessler & Reichwald, 154 Fed. 478, 83 C. C. A. 304 ; Louis- 
ville Trust Co. V. Comingor, 184 U. S. 25, 22 Sup. Ct. 293, 46 L. Ed. 
413, Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. 

But can the bankruptcy court make a summary order which is di- 
rectly enforceable outside of its territorial jurisdiction? It is said 
that the question is answered affirmatively in Wood v. Henderson, 
210 U. S. 246, 28 Sup. Ct. 621, 52 L. Ed. 1046. In that case the 
niajority of the court held that the bankruptcy court in which bank- 
ruptcy proceedings are pending has jurisdiction under section 60d of 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3446]), to re-examine, on pétition of the trustée, the valid- 
ity of a payment or transfer made by the bankrupt, in contemplation 
of bankruptcy, to an attorney for légal services to be rendered by him, 
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and to ascertain and adjudge what is the reasonable amount to be al- 
lowed for such services, and to direct payment of any excess to the 
trustée, and that, if such attornèy is a nonresident of the district, an 
order directing him to show cause, or a citation or notice of the pro- 
posed hearing, may be served without the district. This was held in 
view of the fact that section 60d gave to the bankruptcy court, and to 
no other court, jurisdiction to détermine the question of the reason- 
ableness of the amount so paid. Said the court : 

"There is no provision for the enforcement of this section in any other court 
of bankruptcy, where the bankrupt may be personally served with process in 
a plenary suit. Such eourj; is not given authority to re-examlne the transac- 
tion. No other court has authority to détermine the reasonable amount for 
which the transaction can stand" — citing Swartz v. Frank, 183 Mo. 439, 82 
S. W. 60. 

The court further held that, while section 60d made no provision 
for the service of process, reasonable and appropriate notice to the 
parties affected should be required, and an opportunity should be 
given them to be heard. But the décision does not go so far as to 
hold that the order of the bankruptcy court made upon such a hearing 
may be enforced by that court. In the opinion it is said: 

"It niay be that this order, though binding upon the parties, eannot be made 
finally effectuai until a judgment is rendered in a jurisdiction where it can 
be executed." 

In brief, it is the décision of the court that the proceeding under 
section 60d is administrative, and not judicial, and that while the 
bankruptcy court may, upon notice to a person without the territorial 
limits of the court's jurisdiction, détermine the amount of the wrong- 
ful prepayment to him, it leaves the recovery of that amount to be ac- 
complished by an action in a court acquiring jurisdiction of the per- 
son in the ordinary way of légal proceedings. But in that case the 
order of the court went no farther than to détermine the validity of the 
transaction, fix the reasonable sum which the attorneys might retain, 
and order the trustée to proceed to recover the excess. The order 
could only be carried out, as the Suprême Court intimated, by an ac- 
tion in which jurisdiction could be had of the parties défendant there- 
in. The bankruptcy court in its order made no attempt to control the 
action of the attorneys, or to require them to pay the excess to the 
trustée. 

In the présent case the court made a summary order, directed against 
a résident of another state, ordering him to surrender property in that 
State to the trustée. It may be conceded that the court in which the 
pétition in bankruptcy is filed has plenary jurisdiction in bankruptcy, 
coextensive with the United States, to order and control the disposition 
of the bankrupt's estate, and is vested with jurisdiction to détermine ail 
liens thereon and ail interests affecting it. Thomas v. Woods, 173 
Fed. 585, 97 C. C. A. 535 ; In re Dempster, 173 Fed. 353, 97 C- C. A. 
51 ; In re Muncie Pulp Co., 151 Fed. 732, 81 C. C. A. 116 ; Guardian 
Trust Co. v. Kansas City Southern Ry. Co., 171 Fed. 43, 96 C. C. 
A. 385 ; In re Granité City Bank, 137 Fed. 818, 70 C. C. A. 316. But 
this is not to say that the court of bankruptcy may issue its process to 
run into another district. It is one thing to issue citation to persons in 
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another jurisdiction to appear before the court of bankruptcy in a pro- 
ceeding which, in its exclusive jurisdiction, it is authorized to institute 
with a view to determining liens or rights of property wherever situ- 
ate; but it is quite another thing to issue process to be enforced in an- 
other jurisdiction. 

By whom is the summary order in this case to be eixecuted, and in 
what manner is obédience to it to be enforced? There is no express 
provision in the bankruptcy act, or in any statute, indicating the inten- 
tion of Congress to confer such power. In Toland v. Sprague, 12 Pet. 
328, 9 Iv. Ed. 1093, it was said : 

"T^Tiatever may be the estent of tlielr jurisdictton over tlie subject-matter 
of sults, in respect to persons and propei'ty, it can only be exercised within tlie 
limlts of the district. Congress niight hâve autliorized civil process from any 
Circuit Court to hâve run into any state of the Union. It bas not done so." 

_ The bankruptcy act of 1867 (Act Mardi 2, 1867, c. 176, 14 Stat. 517) 
limited the jurisdiction of courts of bankruptcy to "their respective dis- 
tricts." The présent act'invests them with jurisdiction "within their 
i^espective territorial limits as now established, or as they may be here- 
after changed" ; and it has been held that a court of bankruptcy may 
not extend its process beyond the territorial limits of the district with- 
in which its ordinary jurisdiction may be exercised. In re Waukesha 
Water Co. (D. C.) 116 Fed. 1009 ; In re Alphin & Lake Cotton Co. 
(D. C.) 131 Fed. 824; In re Steele (D. C.) 161 Fed. 886. In view of 
thèse considérations, and the authorities, we are of the opinion that the 
District Court was not possessed of jurisdiction to make and enforce 
the summary order. 

Since writing the above, there has come to our notice the décision of 
the Suprême Court in Babbitt, Trustée, v. Dutcher (decided in Feb- 
ruary, 1910, and not yet officially reported) 30 Sup. Ct. 372, 54 L. Ed. 
, in which the court quoted with approval the language of Mr. Jus- 
tice Bradiey in Lathrop v. Drake, 91 U. S. 516, 23 h. Ed. 414, concern- 
ing the bankruptcy courts under the act of 1867, as follows: 

"Their Jurisdiction is coniined to their respective districts, it is true; but 
this extends to ail matters and proeeedings in bankruptcy without limit. When 
the act says they shall hâve jurisdiction in their respective districts, it means 
that the jurisdiction is to be exercised in their respective districts." 

And the court held that the District Court of the United States for 
the Southern District of New York had ancillary jurisdiction to enter- 
tain a pétition of a trustée in bankruptcy appointed by the District 
Court for the Eastern Division of the Eastern District of Missouri 
for a summary order directing the Surrender of property belonging 
to the bankrupt's estate then in the hands of persons within the South- 
ern District of New York. It follows from that décision that the 
remedy of the trustée in the présent case is to obtain his summary or- 
der by pétition to the bankruptcy court of Nevada. 

The order of the District Court is reversed, with costs. 
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MeINTOSH et al. v. McKANr & CARMIOHAEL MERCANTILE 00. 
(Circuit Court of Appeals, Nintli Circuit. May 9, 1910.) 

No. 1,795. ,. 

iSales (§ 355*)-^AcTroN fob Pbice— Evidence of, .SÀtE and Deliveey ov 
GoODS. . r 

An allégation in, a complalnt that plaintifC sold aiid deliyered goods to 
défendants at tlieir spécial instance and request is sîipported by évidence 
tliat défendants were the général contractoi's for building a Une of rail- 
road, and that on défendants' i request, and on their promise to pay for 
the same, plalntlff furnlshed supplies to camps on tUe Une of work on or- 
ders given by a flrm of subcontractors, and charged the same to snch 
flrm, as directed by deiCendants. 

[Ed. Note.— For, other cases, ses Sales, Cent. Dig. §§ 1030, 1041: I>ec. 
ttig. §355.*] '' ■ 

In Ertor to thC: Circuit Court qf the United States for the District of 
Montana. r 

-Action by the McKany & Carmichael Mercantile Company against: 
James A. Mcintosh and others, Judgment for plaintiff, and défend- 
ants bring,,error. Affirmed. ; 

G-eorge F. Shelton, Charles A. Ruggles, and H. H. Field, for plain- 
tiffs in error. 

Ike E. O. Pâce and McBride & McBride, for défendant in error. 

Before GII.BERT, ROSS, ahd MORROW,^ Circuit Judges. 

ROSS, Circuit Judge. We do not agrée with counsel for the plain; 
tifis in error in their cpntention that there is only a scintilla of évidence 
to supporta the allégations of the défendant in error's complaint, that 
they sold and delivered the goods in question to the plaintiiïs in error 
at their spécial; instance and request. On the contrary, there was sûb- 
stantial testimony introduced before the court and jury to sustain. that 
contention, which satisfied both the court and jury. A part of that 
évidence is the testimony of the président of the plaintiff company,. 
who testified, among other thing&, substântially as follows : 

That in January, 1907, he took the train at Whitehall to go to Butte, 
Mont., to see Mcintosh, and was introduced to him on the train by Jen- 
nings, who was Mcintosh Bros.' superintendent of .construction on the 
Milwaukee rqad,; that during the conversation the witness told, Mc- 
Intqçh that Perine and Robinson, who were subcontractors under Or- 
man & Crook, were owing him a lot-of money, svhich they had failed to . 
pay; that Mcintosh replied:to the witness thatany supplies that he, 
furnished to Perine and Robinson he furnished at his own risk, and. 
that he should hâve an order frpm Grman & Crook, who were subcon- 
tractors under Mcintosh Bros, on the Milwaukee road ; that the plain- 
tiff company did not then hâve an account with Orman & Crook, and 
that the witness told Mcintosh that he. would just as soon hâve Perine 
and Robinson owing him as Orman & Crook, as hehad examined into 
their financial condition and found that it was poor; that Mcintosh 
then. told the witness that Orrnan & Çrook had filed a bond to protect 

•Forother cases see same topic &■' j nbmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
179 F.— 5 
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them agaînst any liens or accounts against their contracts on the Mîl- 
waukëé' roàtf, àn'd tliàt thé' witnessshould 'Hâve' aii order f rottl Orman 
& Crook to, furnish supplies to any of the subcqntractorsj.itbat, if the 
witness got an order from Orman & Crook to furnish suppliés to Per- 
ine and Robinson, he would be responSible for it, and would pay the 
accounts, as Mcintosh Bros, were the gênerai contractors and the ac- 
counts came through their office; that the next day in Butte, at the 
ThorntOn Hôtel, thé witness told Mcintosh that he had f ound that the 
bond that was fumished by Orman, Sç Crook did not cover supplies 
furnished to the différent camps along the Une, and that Mcintosh told 
the Witness that that made no différence, and for hirri to go home and 
do as he had been told, which he did; thât Mcintosh told the witness 
to furnish Orman & Crook any supplies which they, needed at their 
camps, or to any of their subcbntractors, and that he woyld be respon- 
sable to them for their accounts, as it was his contract, and he was 
anxiotis to hâve the contract go on, and it was necéssary to bave thèse 
supplies to carry on the work; thatat that time the plaintiff compàliy 
hâd no accôunt with Orman & Crook ; ' that Mcintosh told the witness 
tb càrry the accbutit inthe riame df- Orthan & Crook, 'ârid to furnish. 
any suppHes that they needed for the construction of the work bvèr 
there;; that the witness tbenwent home, and that the: liiext morning 
Perine and Robinson had three four-horse teams there to get supplies>_ 
and the plaiintiff's clerks were putting up the orderSj but that the wit- 
ness stopped them, and .told tlje men :in charge of thp teams that.he 
Gould not furnish any more supplies unless an order from Orman & 
Crook was pbtained, whereupon they phoned to C|rman & Crook's p.f- 
fice, explainîrig the situation td them, aiid the latfer called up thé wit-r 
ness, and told himto go ahéad and supply the goods, Whïch the plaintiff' 
did;^ that sûb'séquently the witness saw Mclntosji âboi^t.opce a inotlth,, 
and told hirii the amouritâ that werè due thé plâîiititt,^^rid cortver'sed' 
with hini in a gerleral way âbout the accounts Up to April, 1907, about 
whichtimie Orman & Crook had taken àvvay' from' Perine and Robinson 
th'e'ir contract; that in April, 1907, the witness and one George Frànks 
came tô Butte to see Mcintosh, ^arid met him at thé Thorntori' Hôtel,' 
telling. him thât thé accounts hàd riot been paid, and that they needed 
thé mdney--^that is to say, the amotmt for the goods that plaintiff 'had 
delivered on the order of Mcintosh ; that Mcintosh then told the Hvit- 
ness and Fi-anks to go ahéad and furnish 'the catnps with thé gupjplies 
that weré necéssary to carry on the work; that he hàd tâken part of, 
the ^ork away from Orman & Crook, and was likély to'take mofe df it',' 
as they wé'ré' riot doingthé work satisfactory to him, but, whether he 
did ôr riot, in any event they needed 'supplies, and for him: to go home 
and rest eaSy, and he would be respdnsible for any supplies, and'pày 
the plaintiff for any supplies furnished under the contract, and that the* 
witness theri went home and furnished ail the supplies that weré dr- 
dered from the plaintiff for those camps; that in December, 1907, the 
witness weilt to see Mcintosh, and found him at the Thornton Hôtel, 
in Butte, arid told him that he had come to see about getting the moriey 
on the aécdunt, as he understood that Orriian & Crook had failed; 
that Mcintdsh said that he would pay every dollar of the plaintiff's 
account when thé proper time came, but that he was busy then, and 



M'INTOSH t. M'jtANT A OARMICHAEL MEKCANTILK CO. 67 

could not attend to ,it at tbat time;,and that there were two of the 
camps still running- out there, and that he might as well furnish what 
little stuff they wanted until the United States Fidehty & Guaranty 
man would corne, or Mcintosh Bros, would take charge of the work 
and complète the contract; that the witness went back and kept on 
furnishing the supphes in the same way ; that in January following the 
witnessand Franks went to see Mcintosh at the.Thornton Hôtel about 
their respective accounts, when Mcintosh told them that they were ar- 
ranging to pay off the time checks, that he was busy with that, that 
when he paid those off he would take up the matter of paying the plain- 
tiff's and Franks' accounts, and that the plaintiff's account would be one 
of the first that would be paid, and that Mcintosh would leave Butte 
with clean skii;ts and pay every dollar that they owed. 

Jennings, Mcintosh Bros:' superintendent, testified, aniong other 
things, that he introduced McKany and Mcintosh on the train to Butte, 
and sat in the seat immediately in front of them, when this conversation 
occurred, as near as he could remember : 

"Mr. McKany said, 'Mr. Mcintosh, I hâve been furnishing Perine and Robin- 
son a lot of goods on the Milwaukee grade,' and Mr. Mcintosh says, 'Who 19 
Perine and Roblnson? And Mr. McKany said, "They are subcontractors under 
Orman & Crook,' and he said, 'Dpn't know them at ail.' He said, 'Any gooda 
that you sell those people, or any of Orman & Crook's subs, we will not be 
responsible for, and you wlll hâve to take your own chances, unless you bave 
an order from Orman & Crook.' I thlnk I remember that Mr. McKany said 
he would just as lief hâve Perine and Bobinson as Orman & Crook, and Mr. 
Mcintosh said it didn't make any différence, that Orman & Crook were the 
head contractors, and they had furnished them the necessary Iwnds, and with- 
out their orders tbey would not be responsible for anythlng, and then he said, 
'Orman & Crook's account will be good.* Mr. McKany said, 'How will I carry 
those accounts?' And Mr. Mcintosh says, 'Carry them in the name of Or- 
man & Crook, and we will pay the bill.' " 

Franks, a witness called on behalf of the plaintiff company, testified, 
among other things, that he was engaged in the butchering business, 
and was présent at the Thornton Hôtel in Butte about April, 1907, and 
heard the conversation between Mcintosh and McKany; that the way 
he happened tobe présent was that he had been furnishing Orman & 
Crook with méat, and they had stopped paying him, and he came in to 
see Mcintosh about the matter ; that in that conversation Mcintosh told 
McKany to go home and furnish merchandise, and for him (Franks) 
to furnish méat, and that he would pay the bill; that he was under a 
heavy bond to complète the work, and he did not want those camps 
broken up; that men were hard to get, and to go ahead and furnish the 
merchandise and the méat, and he would pay the bill ; that he said that 
to McKany and himself , and he f urther said that the account should be 
carried in Orman & Crook's name; that he had already taken part of 
the work from Orman & Crook, and that he would hâve to hâve méat 
and provisions on his own work, and they would hâve to hâve the same 
if they coritinued theirs, and to go aheàd and furnish them, ând he 
] Vfould pay the bills; that,he (Franks) was présent with McKany and 
Mcintosh at the same place, about January, 1908, when McKany and 
himself had gone to try and get their money for the provisions that the 
plaintiff company had furnished and for méat that he had furnished, at 
whidi conversation Mcintosh said that he was very busy with the time 
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cliecks; and that it wôuld takchim tén days or twb weeks tofigêt that 
hî'atter straightened out, and that he would pay the plaintiff'a and his 
own bills at that time, and that he expected to pay every cettt'that was 
standing âgainst Mcintosh, and that he would go out of there with 
Clean skirts. ' ■ ■:.:■., ^ : : . '■■ 

This testimony certainly ténded stfongly'to support the plaintiff's 
contention thafthey sold thé goods to Mcintosh BrOs. at thèir spécial 
'instance and request. ïf, as the plaintiff's testimony tênded td show, 
^'àttd às'the jury must hâve found, Mcintosh Bros, authorized' the plain- 
tiff Company to carry the account in the namè of Oritiàn &Grook, and 
■ to deliver the goods to them or on theïr ôrder, it was rione the less a 
sale and delivèry to Mcintosh Bros. The question of such a sale and 
delivery was the real issue in the case. It was submitted to' the jury 
upon somewhat conflicting évidence, it is true, but in^the Hght ol in- 
structions which were full, correct ând clear, and we see no good rea- 
son to interfère with the resuit. ' 

The judgment is affirmed. ■ i . ' 



ANDEKSON et al. y. J. J. MOORE & CO. 
(Circuit Court of Appeals, NliitU Circuit. Jlay 9, 1910.) 

No. 1^808, ' ' 

1, SlIIPPINQ^ (§ 181*) topilURKÀGE— Cq>'STEUCTION OP, ClIARTEB PaETY—ÀiîRI- 

VAL op Siiip— Lay Pays— "Beady TO DiscHAROE." , : 

' ,-. ; Aj.jîharter partyof à ship to carry a cargo of coarfrom New Castle, 

. . /■ Àustra,ila,;.,to',;Sjin i'i'aucisco, ' tl^ere to be, dlsoharged ''as customary, in 

sucli 'c'ustomary berth as consigïièes sha,U . direct," lay days to commence 

wlien tlie vessel was "ready to diischarge," on wrltten notice tiy tlie mas^- 

■ ter, gave, , the, consignée, tlie rigl?t to,.designate any customary -place for 

dispfiàrgîng, aud the ' 'ship ' dïd not rea,ch her .destination, and wâs .not 

ready t.d discharge,' so ' ks to he ^ntltled to givé' the notice, tnrtfl she was 

■ iii 'the berth assignéd ; ' - «nd wherë' the mafeter was promptiy notifled ' on 

arritarjn:port that the cargo haâ;,.)[)éeBrSOld t» a fuel Company ahd'^Yas to 

be idlseharged at its .pnnkers, wtjicb vere customary -places foiv.disehar- 

ging côal, ra 'àelay.TOjÇ ,42 wovldng days while awaltl'iig herturn'to dis- 

, , ' ■ charge -at 'such 'buiiket^, -Which .wagreqiilred by'.'the (rpstorâ of ' the port, 

was at;her 'own rlsici^ a'nd diiiîEOt entitle her to' rëcôver demumige, the 

délày tJeing wlthout iault ot th6; charterer, but caiised by a, congestion of 

'.coal -s^e^sel^ jç, the port at the,partlcular time. 

[Bd/ Note.— For, 'other cases,, see .Shipping, Cent. Dig."^§ 589-592; Dec. 

;Dig.",§ isl.*,' ,, ':',;■■ ; ' ■ ,, 

For other deflriltlotis, see W''ords and Phrases, vol. 7, pp. 59i55, 59i36. 
, , Deruurrage, see notes to Harrî'son v. Smith, ,14 C. C, A. 657; Ra.ndtill 
V. Spriigu'e, 21 C. 0. A. 337; Hagerman v. Norton, 46 C. C; A. 4.] ■ 

'à SnippijTG (§ 181*)^ — ÔOssTRTJcTioN 01" Chaetëb Pabty— Reasonableness 
OF Provisions— IjAt Days. : ' 

À délibéra te coMraet, made by;th,e parties-. In à charter party, jgiving 

the charterer the right to designate the place of discharge, and prOvidlng 

! that lay days shall commence whén thç vessel is 'ready to discharge,; can- 

riot bé varled or rélaxéd on thé.ground that Its enîorcement sùbjects the 

vessel to an unreasonabledelay. !' > :. 

tBd. Note.-HFor'other cases, see' fehlpping, Cent. Dig. §§ 589-592; Dec. 

:, Dig.:§-181.*], • .; :..-■.,',' " -,., 

•iior othfer casés *ée same tdpic & § ncmbek là Dec. & Am. Dlgs. 1907 to date, '& Eep'r liidexès 
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Appeal from the District Court of the United States for the Norjfch- 
ern District of Çalifornia. 

Suit in admiralty by Andrew Andersen and others, as owners of 
the ship Columbia, against J. J. Moore & Ce, a corporation. Decree 
for respondent (17'3 Fed. 539), and libelants appeal. Affirmed. 

H. W. Hutton, E. B. McClanahan, and S. H. Derby, for appellants. 
iWilliam Denman, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. On Juné 26, 1907, the American ship 
Columbia, owned by the 'aj^pellants, was chartered by the appellee for 
a round voyage via Newcastle, N. S. W., there to take on a cargo of 
coals, and thence proceed to San Francisco. The terms of the charter 
party material to this case are the f ollowing : 

"And, being so loaded, shall' proceed to San Francisco Harbor, Cal., to dis- 
charge at any safe Wharf oi- place withln the Golden Gâte, and deliver the 
said fiill and complète cargo in the usual and customary manner at any safe 
wharf or place, or into craft alongside, as directed. * * * Frosts or 
floods, fire, strikes, loekouts, or accidents at the colUery directed, or on rail- 
ways, or any other hindranee of what nature soever "beyond the charterer's 
or thelr agent's control, throiighout this charter ahvays excepted. * * « 
ïo be discharged as customary, in such customary berth as consignées shall 
direct, ship being ahvays afloat, andat the average rate of net less than 150 
tons,per weather working day (Sundays and iiolidays excepted), to conmience 
when the ship is ready to discharge and notice thereof has been given by the 
captaln In wrlting. If detained over and above the said ïaying days, demur- 
rage to be at 3d. per registered ton per dày." 

The vessel arrived in, San Francisco Harbor on January 14, 190B, 
and on the following day, notice was given the appellee that the ship— 

"has arrived at tliis iwrt, and entry-.effected at custoui house. Vessel is 
avi'alting your orders, and lay days will, commence as per charter party;" i 

On the same dày the maSter oâlldd at the appellee's office and a^ked 
where he was to^ discharge. The answer was that the appellee did not 
know, and that there would "not be anything donc for three or four 
weeks to come." There was testimony,- however, and the trial court 
found the fact to bé, that, two 'days after the 'ship's ai^rival, ^J. ■ J. 
Moore, the président of the appellee, told'Capt. Nelson, the managing 
owner of the vessel, that the cargo of cbal hâd bcen sold to the West- 
ern Fuel Company, and that the ship would dock at their bunkers. On 
January ISth a second notice was sent by Capt. Nelson to the appellee, 
saying : 

"You will please take notice that, as per notice, served upon you January 
15, 1908, ship Columlàa has arrived at San Francisco and has been ready to 
discharge on and since said 15th day of .Tanuary. Please procure and advise 
me of place of discharge. Demurrage will be charged as per charter party," 

There was further correspondence between the , parties, not neces- 
sary hère to be set forth. On March 16, 1908, the appellee gave notice 
that the vessel be docked at the Folsom Street bunkers of the Western 
Fuel Company at 11 a. m, of the following day, and she \yas finally 
discharged at 1 p. m., March 20, 1908. She was detained :in San 
Francisco Harbor 67 days, and the appellants contend that she was 
detained more than 42 days beyond herlay days. The trial court held 
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that on January 16th the appellee properly and sufficiently exefcised 
the option, given it by the charter party, to name a dischar ging berth, 
à'nd that the place so designated was to be regarded as if specifically 
named, in' the charter party as thé place of delivery, and that hence 
the Coïumbia's voyage did not terminate until she reached it, and that 
until then she was not ready, or entitled to givg notice of readiness, to 
discharge her cargo. The reason for the delay in discharging the 
cargo w^s that, during the period of delay, other vessels whiçh had 
arrived ahead of the Columbia, were discharging coals at the only 
available bunkers. During the months of, January, February, and 
March there was an extràordinary and getieral congestion of shipping 
in the port of San Francisco. There h^d been a coal, famine in the 
winter of 1906 and 1907, and thé coal whi.ch çaused the congestion a 
year later had been orderéd at that time. ,Although the^ Columbia was 
chartered by the appellee on June 26, 190'^, the coal which she carried 
had been sold to the Wester.n Fuel Comparty under a cbntràct made on 
November 24, 1906, more than a year before the congestion. The 
delay in discharging cargo in the port began soon after January 1, 
1908. The évidence indicate^ that the congestion was induced, in part 
at least, by.the financial dépression of 1907, which had the tfie.ct to 
thrust upon the Western market coals whiçh otherwise would hâve 
been shipped to Eastern points. The congestion was not caused by the 
act of the aj)pellee. No vessel chartered by it had been discharged at 
the Western Fuel Company's bunkers for two months pripr to the 
arrivai of the Columbia. It was shown to be the custom of the port 
that vessels arriving in port were dischareed in the order of their 
arrivai, and this custom was observed in the présent case, with the un- 
important exception that a schooner which arrived after the Columbia 
was permitted to discharge 300 tons at the AVestern Fuel Company's 
bunkefs on February 22d, a national holiday. 

The first question presented on the appeal is: When did the lay 
days begitt to run? Under the charter' party they did not begin to run 
until the ship was "ready to discharge" "in such customary berth as 
the consignée shall direct." The court below held, and we find no error 
in its conclusion, that under such. a provision in the charter party the 
véssel is not ready to discharge until she is in position to deliyer her 
cargo to'the Consignée in the berth which he désignâtes to her. By the 
terms of thé charter party the appellee, at its option, could direct the 
vessel to discharge at any safe wharf or place within, the Golden Gâte, 
or into craft alongside, and in the exercise of the option the appellee 
inf orroed the managing owner of the vessel that she was to discharge 
at the Western Fuel Company's bunkers. Ihe fact that there were 
three bèrths at the bunkers did not render the notice so indefinite as to 
be invàlid, since the bunkers were Urider one management, and, aside 
from this, the notice was accepted as sufficient, for no request was 
-made for a more definite désignation. ^ In Hutchinson on American 
Law of Carriers, § 848, it is said : 

"Lay dai^s itt the pord of loadlng do not begln to run against the charterer 
' «ntll 'thè màèlèt^ gives notice to the charterer that hls vessel is ready to ro- 
ceive cargo. Such a notice can properly be given only after the shii) is r«ady 
and at her proper place for loadiug." 
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And the same authority says that the charterers will nôt be liable — 

"for a delay occasioned by the ship being unable to proceed to the designateil 
berth, owiug to the crowded condition of the dock." 

The rule so formulated iâ well sustained by English and American 
décisions. In Mnrphy v. Coffin & Go., 12 Q. B. D. 87, the charter 
party provided that the vessel deHver her cargo — 

"alongside consignées' or ralhvay wliarf or Into lighters, or any vessël or 
wharf where she may safely deliver, as ordered." 

Matthew, J., said : 

"It is the ordlnary and reasonable rule that the lay days under a charter 
party do not begin to run until the vessel has arrived at her place of desti- 
nation. * * * When the vessel arrived in the dock at Dieppe, she was oï- 
dered to discharge at the railway wharf, vvhleh was then occupied by other 
vessels, so that there was no berth vacant for her, and It was not uutll she 
obtained one that she was in a position to discharge her cargo." 

And the court held that the raiiway wharf was the only place of des- 
tination under the charter party, and that the lay days did not begin 
to run until the vessel had secured a berth there, and the court criti- 
cised Davies v. McVeagh, 4 Ex. D. 265, relied upon by the appellants 
herein, as "inconsistent with ail the décisions." 

In Tharsis Sulphur & Copper Co. v. Morel Bros., 2 Q. B. D. 647, by 
the charter party the vessel was to proceed to the Mersey and deliver 
her cargo at any safe berth, as ordered on arrivai in the dock at Gars- 
ton. It was held that the obligation of the charterers to unload did not 
commence until the vessel was berthed. Said Lord Esher : 

"The contract does not express any partlcular berth; hii^ it does express 
the équivalent to that in using the words 'as ordered,' which I take to méan 
as ordered by the charters. Does that glve the charterers the right to fix the 
place where the carrylng voyage is to end? Even without authority, I should 
say that it did. But Tapscott v. Balfour, L. R. 8 C. P. 46, has dealt wlth a 
charter party in a similar form, where a partlcular dock has to be nanied; 
tiie necessary resuit of the agreement being that, when the charterer exercis- . 
es that power, the resuit is the same as if the dock had been named in the 
charter party. That was decided 19 yèars ago, and, as it was a décision on a 
question of fréquent mercantile interest, we should not interfère with the dé- 
cision, unless we were fully eonvinced that it was wtong. So far from enter- 
taining that opinion, I think the decisàon was quite ri^t, and that, when the. 
charterer has to name a dock or a place. in a docjc, when he does so, it is as 
tliough it had been named in the charter party, and Indicates the termination 
of the voyage. To hold otherwise would be to give no effect to the words 'as 
ordered.' " 

Bowen, L. J., and Kay,X- J-i were of the same opinion. 

In Leonis Steamship Co. v. Rank, 1 K. B. Div. 499, it was held, on 
the other hand, that when the place of loading named in the charter 
party is a port or other wide district, as distinguished from a case 
where the charter party gives the charterer in express terms the right 
to order a vessel to a distinct and précise loading spot, the lay days 
begin when the ship is ready within the named place ; but in that case 
the Golirt of Appeal, in opinions by Buckley, Ê. J., and Kennedy, E. 
J., assented to by Lord Alverstone, incidentally approved the doctrine 
of Tharsis Sulphur Go. v. Morel, and Kennedy, L. J., said : 

"It is settled law that the point of destination is equally to be treated as 
designated in the charter party, whether the iwiut be named in the document 
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by its local title, or there îs In tlie charter party an express reservatlan to 
the charterer of the privilège to fix the point of destination by bis order or 
direction" — citlug Tliarsis Sulphur Co. v. Morel and other caSes. 

Tlie leadiiig American case iç,"\V, K. Niver Coal Go. v. Cheronea S. 
S. Go., .142 Fed, 402, 73, G.:,Ç. A; 502, 5 L. R. A. (N. S.) 12G._ The 
charter provided that the'vessel was to deHver thc: cargo alongside of 
any -^yharf or vessel, or craft, as ordered, where she could safely de- 
Hver, always afloat, or she might he required to deliver a part at a 
wharf, and a part at other wharves, and a part into, a vessel or other 
craft, or into other vessels or other crafts. In the opinion Judge Put- 
nam said: 

"Aeeording to the primitive nile, a cbarterer who agrées, to furnish a cargo, 
for a vessel, and to discharge it, is bound to hâve the cargo ready when tUe , 
vessel is ready, and :to recelve the cargo dmmefliately on, its arrivai at its port, 
of destination. Tbis primitive rule applles to ail contrac^:s «oncernlng the 
handling of mercbandlse, alilie of sale, transportation, or bailment of any 
kiud; but wdthin the last century, In view, partly, of tlie nécessities of coal 
PQrts, and of ports for sbipment' and receiptof ores and grain, and the mod- 
éra .facilities peculiarly provided at terminais for handling tbe immense mass- 
es of !such inercbandise now recjnired to bè hfmrtlod, tbis rule bas somewhat 
yielded, as ds fully explained iii Scrutton's Charter Parties and Bills of Dad- 
ing (5tb Ed. 1!)04) 17 to 22. Ilhis liaS' gone so far' that this author says, in 
effect,; at pages 259, 2G0, and 201, tliat a mère obligation to load or to unload 
irpports a stipulation that the work siali be doiie according to the settled and 
establlshed practlce of the port. Mr. Scrutton says,' iii' effect, at page 2(50, 
that it, bas needed a long séries of decdâlbns to accomplish this proposition. 
The same séries of décisions has also, estaWlshed the- ïurtber proposition that^ 
aslde from any, pecullar custorn, the consiginee bas a rigbt, to a certain ex- , 
tent, to sélect a partlcular wharf or berth for discharge of the vessel, al- 
tbougb that berth or wharf mày be occupled when the vessel is ready to un- 
load, for that reasbn delayliig' her, and tbis not only und'er charter parties 
like those now before us, containing^'tbe w'ords 'as ordered,' but also where 
neither theSe words; nor , an équivalent expi'egsibn are found. This is not only 
tbe'séttled Idw in Eiigland, but it is ihe apparetit law in' the United States. 
Aceortlligl}', dlike with regard to tlie port of làding atid th'e ipoït of dischargè, 
l^rge mârginè are given charterers. wUich bave resulted iïi'long détentions to 
vessels, extrejnely burdehsome, but for whicb compensation bas been refused." 

Àmong other cases in point are Flood v. Growell, 92 Fed. 402, 34 G. 
G. A. 415; DantzlerXumber Go. v. Churchill, 136 Fed. 560, 69 G. G. 
A. 270; Harding V. Cargo of Goal (G. G.) 147 Fed. 971. 

The appellant contends that, granting the construction of the char- 
ter party to be as we hâve indicated, and that under its ternis a berth 
was designated on January 15th, tlie désignation was nevertlieless in- 
effectuai, for the reason that the berth was not ôhe that could be oc- 
cupied within a reàsonable time, and the appellant quotes the language 
of Bowen, L. J., in Thar'sig Sulpliur Co. v.. Morel, where he said: 

"The most that can be said Is that the , c-}iarterer does not exercise his op- 
tion unless he naines a berth, that is free br'is likely in à reàsonable time to 
be so." 

And from Gharlton Steamship Go. v. Castle Mail Go., 2 Q. B. Div. 
485, in which L,ord Esher said: 

"I think the order to be given must bè for a berth to which the ship can go 
within a reàsonable time, and tbere load, ahvays afloat." 
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And ffom Williams v. Theobald (D. C.) 15 Fed. 473, in which it 
was said that a reasonable détention might be deemed within the con- 
templation of the parties, "but even then not any permanent or pro- 
tracted détention." But Boweny L. J., in connection with the remarks 
above quoted from his opinion, also said : 

"To llmit the option of the charterer, ,hy saying that in the choice of a 
berth he is to consider thé çonveuieuce of the ship owner, is to deprive him ol 
the beneflt of his option." 

In Williams v. Theobald thê cargo was to be delivered alongside âny 
craft, steamer, flo.àting dépôt, wharf, or pier, as might be directedby 
the consignées, to whoni notice was to be given of the vessel being 
ready to discharge. The consignées naméd a wharf to which, because 
ôf its crowded state, the vessel could not enter, àWtî'by reasôn thereôf 
ihe.çl^lay occurred. The court held'the'charterer liable fôr the déten- 
tion, and construed the charter as making the lay days run from the 
tiiîie^of arrivai in port, and not" from the' time of arrivai in the dis- 
charging berth; it not being expressly agreed that the lay days should 
run after the vessel was ready todischarge, and it was shown, more- 
over, that the delay was occasiorted by the arrivalat the harbor of an 
extraordinary number of vessels with cargoes of coal, but ail brought 
by the charterer. ....... 

The language quoted from the opinion of Lord Esher in Charlton S. 
S. Co. V. Castle Mail Co. was used with référence to a charter party 
in which there was no provision -for fixing the lay days, and the court 
held that the cargo should be discharged in a reasonable time, without 
saying what would be "a Teâsonable time." On appèal to the House of 
Lords (,8,Asp. Mar. Cases, 402) it was held that the question on which 
the court below decided the case did not arise, that the difficulty existed 
in respect, not to a particular berth, but to the entire dock and ail the 
berths in it, ^nd that the question was whether, having regard to the 
tidal conditions of the port, there had been any unreasonable delay 
in the loading. But none of the expressions of opinion so quoted pur- 
port to, or do in fact, go so far as to intimate that the deliberate con- 
tract of the parties may be varied or relaxed on account of the unrea- 
sonableness of any of its provisions. The power to make such con- 
tracts is, as was said by Lord Esher in the Charlton Steamship Co. Case, 
a "power given to the charterers for business reasons." The owner of 
the vessel has it in his power to relieve himself of the embarrassment 
of indefinite détention, and the uncertain losses resulting therefrom, 
by inserting appropriate words in the charter party. The parties in 
this case saw fit to employ in the charter party terms which had been 
the subject of judicial construction, and whose fixed and settled mean- 
ing they must hâve known. Had the intention been other than thèse 
words indicate, we must assume that other well-known terms would 
hâve been inserted, such as that "the vessel shall hâve quick dispatch," 
or that "the unloading shall begin when the vessel is ready, whether 
in berth or not," or that "the lay days shall begin 24 hours after ar- 
rivai in port," or that "the vessel shall be discharged promptly." Said 
Judge Brown in Fish v. One Hundred and Fifty Tons of Brown Stone 
(D. C.) 20 Fed. 201: 
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"It Is In thè pOwer of the vessêl always to provide agalnst any loss' «n' h?r 
part tBrough détention from accidentai causes at the place of dlsoharge, il 
such be the, intention of the parties, by Insertlng in the blll of lading the 
time withlh whlch the cargo must be received, or by other. familiar provi- 
sions, such as that the vessel shall hâve dlspatch, oi' quick dispatch; elther et 
which would cast the risk of delay uponttie consignée.^' , 

In Ëvans V. Blair, 114 Fed. 616, 53 C. C. A. 396, Judge Putnam, 

after refefring td the English décisions, said: 

"The resuit of thls class of cases, after some fluctuation, has been to leave 
the consignée a eomewhat unlimited power in the matter of selecting the 
bertb, régardless of its crowded State, provlded only it is a safe oné. This, 
however, cornes from the fact that the charter party or Mil of lading con- 
talnéa 'express languagé favorable to thè Consignée, and from the application 
of the tvell-'known rule that where. In maritime contraets, parties hâve seen 
fit to chQoee flzedforms of expression, ; the great variety of contingencies in- 
cldental to maritime transactions disenable the. court from establishing any 
safe theory by whlch the lâtter can be modlfled to meet any supposed latent." 

In tbe view which we take of the terme of the charter party above 
discussed, we find it unnecessary to enter upon a considération of the 
qitestion whether or not the provision wherebywereexcepted "frosts," 
etc., "or any other hindrance of what nature soever beyond the ehar- 
terer's or their agent's control," under the facts of the case, of itself 
postponed the commencement of the lay days. 

The decree is affirmed. : . 



: MIDLAND OIL CO. et al. V. TtJENBR. 

' itarcult Court of Appeâls, Blghth arcuit. April 11, lOlO.)' 

.m: , -No. 3,068. / : 

1. Indtans (î 16*)— Indian ÏiANDs— Leasbs— Appkovai. or Assignment bt 
Secbeïart of Interiob. ' ' ■ 

The statutdry reiiuirenient that leases made by Indlan ailottees of the 
Ohero^ee and. other olyllized tribes in the Indian ïerrltory should be 
subject to apprpval by the Secretary of the Interior before being effective 
conferred on thiB Secrétary only the pov^er of apprpval or disapproval, 
and, gave hliii no aUthoHty to initlate or make a leaée, b'r to change or 
Ignore its provisions, and his approval of an assignmentof a lease, made 
• withput fthe Consent of the lessor, in direct viplatipn of Its conditions, did 
not v^iidate such assignment. ; ■ , ; _ 

[Edi Note.-r-For other cases, see Indians, Dec. Dig. §,lè.*] 

% Indians (§ 16*). — Indian I/ANDSr-SuiT to Enjo^n . Tbesras8--Defb)nse9— 
.YpiD Assignment of Oii. Leasb. ; , ,i 

^yhere an allattee of Indian lands tnade an oil leasé thereon, providing 
that it should not be assignable wïthoùt lier consent, strangets to such 
lease, who went upon the land, drilled wells, and produced oll therefrom, 
acquired no right by the subséquent assignment to them of the lease with- 
out tbe lesspr's consent; nor was the assignment validated by an ap- 
proval by tne Secrétary of the Interlor, oyer the lessor's protest, and a 
court of équity properly enjoined the trespassers from further opéra tlng 
their wells, and cancéled the lease, where the lessee, who was made à 
i party, made no claim thereunder. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 16.*] 

*For other cases see saine toplc & i numbbb in Dec, & Am. Dlgs. 1907 to date, £ Rep'r Indexes 
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8. Mines and Minerals (| 51*)— Eecoveey op Oit. Iiand ïrom Tbespassebs 

— RECEIVEBS— EXPENSE OF OPEBATING WELLS. 

Where oll wells, dtilled by defenaants as trespassers on the land Of 
coniplainant, pending a suit to recover possession, were operated by a 
receiver, who used def endant's^ tools and machinery, and tbe' oil produeed 
was awarded to complainant, but défendants were allowed to keep the 
proceeds of that produeed by tbem, less a royalty, and to remove theii- 
tools and machinery, they were entitléd to falr rental for thelr use by 
the receiver, and were not ehargeable with any part of his compensation 
for oijerating the wells.' 

[Ed. Note. — For other cases, seé Mines and Minerals, Dec. I>ig. § 51.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Oklahoma: ' : ' ' 

Suit in equity by Susan Turnei', by J. T. Parks, her guardian and 
next friend, agaihst the Midland Qil Company, T. N. Barnsdall, and 
Williaha J. Seep. Decree for complainant (167 Fed. 646), and défend* 
ants appeal. Modified andaffirmed. ' 

Edgar Smith arid Eugène Mackey (Zevely, Givens & Smith ând 
Cornélius D. Scully, on the brief)', for appellants. 

Kenneth S. Murchison (M. C. Reville and A. A. Davidson, on the 
brîef), for appellecs 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge; This was a suit by Susan Turner, a minor, 
by her guardian, to enjoin.WilIiam J. Seep, T. N. Barnsdall, and the 
Midland Oil Company from trespassing on her lands in Oklahoma, and 
for other relief. There was a decree for complainant, and défendants 
appealed. 

The complainant, ag, a inember of the Cherokee Nation of Indians^ 
received an allotment from the tribal lands. Her guardian, acting un^ 
der the orders of a court of,probate in what was then Indian Territory, 
executed, upon payment of a. bonus, an oil and gas lease to the Midland 
Oil Company. By its terms the lease was not to be effective until ap- 
proved by the Secretary of the Interior and the exécution by the lessee 
within 60 days thereafter of a bond as prescribed by the régulations of 
the department. There was also a provision against the âssignment or 
transfer of the lease, or of any interest under it, without the written 
consent, of the lessor and the Secretary of the Interior, and that such 
âssignment or transfer should be void ; also that a violation of any of 
the provisions of the lease, or a failure for 60 days to pay the stipu- 
lated monthly royalty, gave the lessor the right to avoid the lease and 
cause the same to be annulled, when ail the rights of the lessee should 
cease without further proceedings. The lease was executed Novem- 
ber ,16, 1905. The Midland Oil Company never took possession of the 
premises. In December, 1905, without advising the complainant, or 
her guardian, aiid withoyt ,awaiting the approval of the lease, or the 
giving of the pj;escribed bond, the défendants Seep and Barnsdall, who 
weresljrangers to the transaction so jÉar as complainant was conceroed, 
took possession. They at once commenced the drilHng of wells, and 

•For:otlier: cases see same topic & 5 number In Dec. & Am. Dlgs. 1907 to date; & ft»p'r Indexes 
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fil'en the extraction of oîl. The guârdîan fïrst learned ô'î this on 'Jan-' 
uary 7, 1907, more than a'year afterwards. The lease proyid^d for 
the payment monthly of a royalty of 10 par cent, of the^^vahie of, the 
ôil extracted, and under the law the payments shoiild hâve been made 
to the Indian agent for the benefit of the complainant. Seep and 
Barnsdail commenced taking oil from the lând in March, 190G, and at 
the tioie the suit was brought, a year later.it amounted in vaUie to 
$8,134.73; but no royalty was paid or tendered until July 25, 1907. 
March 7, 1907, the guardian brought this suit under the authority of 
an order of the court of probate. Afterwards, April 29, 1907, the Mid- 
land Oil Company assigned the lease to Seep and Barnsdail, without 
the consent of complainant or her guardian. On June 18, 1907, the 
léase and assignment were àpproved by an Assistant Secretary of the 
Interior against the protest of the guardian. By the dècree of the trial 
court Seep and Barnsdail were given the oil extracted before suit was 
brought, less 10 per cent, of the value, equaling the reserved royalty, 
which.was awarded complainant, and they were allowed to remove their 
tools, machinery, and structures. The receiver, who had been ap- 
pointed, was directed to deliver the premises to complainant, and de- 
fendants were enjoined from interfering with her possession and en- 
joyment. 

The assignment of the lease was contrary to the express prohibition 
contained in it, and was void. It conferred no rights whatever on the 
assignées. We assume, without further considération, that the ap- 
proval of the assignment by the Assistant Secretary of the Interior 
had the same effect as if donc by the Secretary himself. But that does 
not help matters. The power of the Secretary with respect to oil and 
gas leases of Gherokee allottees was that of approval or disapproval. 
He could veto, but could not initiate or make, a lease. He might re- 
fuse to approve because of the présence of a pirovision, and thereby 
render the lease inefïective ; but he could hôt strike out a part, and hâve 
the remainder continue in force, without the concurrence of the lessor. 
If a lease were made to A., with a prohibition against transfer, the 
Secretary could not lawfully nullify the prohibition by approving a 
transfer to B. The land, subject to spécifie restrictions imposed by 
Congress, belonged to the Indian, and whether a lease should be made. 
at ail, and, if so, upon what terms,.rested in the first place with the 
guardian and the court of probatè. 

It is urged that a court of equity will not decree a forfaiture. This 
rule has sUbstantial exceptions ; but it cannot in any event apply to 
the assignment, for that instrument never had a valid beginning and 
there was nothing about it to forfeit. Seep and Barnsdail were tres- 
passers. The inquiry, therefore, turns to the status of the lease to the 
Midland Oil Company. It may be admitted that a void assignment 
does not destroy a valid lease, but thè Company was made a défend- 
ant, and 'it is asking nothing for itself by pleading or proof. Barns- 
dail, who ôrgânized the company and acted for it in obtaining leases, 
testified, and he' was not contra dicted, thât the lease heré was taken 
in the nâme of the company by mistàke;'that it was intended for Seep, 
the witrièss to bë'also interested; that the company had no interest in 
it, and niade- the assignment because it did not wish to keep something 
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tRàt did not beldng tÔ it. There is' no-daim that thé cornplaînant or 
her guardian was aware of this. S6 to' hbld the' lease valid in thé- 
liands of the company wouldeither gi've it sdmethihg it does"not ask 
or ma^ke a new contract for the parties, by establishing the çompany ' 
as a naked trustée for Seep and Barnsdall, and thereby évade the ex- 
press provision against any transfer, .direct or indirect, of the lease- 
hold interest. Though the company, having executed the leâse, might 
be held .to. it at complainant's option, yèt, if it répudiâtes it as being for 
itself, the complainant may take it at.its word and end the contract re- 
lation. The Company disavows personal interest in the lease. Seep 
and Barnsdall cannot, against complainant's will, obtrude themselves 
as lessees or assignées, and complainant accepts the situation and re- 
takes possession of her property. This was the theory of the trial 
court, and we think it is right. 

It is urged that the terms of the lease are fair, and the complainant 
is not injured by the assignment. But complainant did not contract 
with Seep and Barnsdall, and no court has power to impose a contract 
on a person against his express stipulation. It is as much a natural 
right of a person to sélect those with whom he cbntracts as it is to de- 
tei'mine the character of his engagement and the terms and conditions 
by which he will be bound. As was said in National Bank v. Hall, 101 
U. S. 43, 50, 25 L. Ed. 823: 

"In maklng a contract, parties are as important an élément as the terms 
with référence to the subject-matter. Mutual assent as to both is alike nec- 
essary." 

The hardship which it is said will follow the decree results directly 
from the négligence of the défendants or their careless disregard of 
the rights of the complainant. Little attention seems to hâve been 
paid to a prudent and orderly procédure in such matters, or for that 
matter to any duties or obligations to thé owner of the property. 

The trial court preserved to the individual défendants their tools, 
machinery, etc. The receiver has used them in operating the wells, and 
the oil he extracted was awarded complainant. We think a fair com- 
pensation for the use of the tools, machinery, etc., should fee given 
them; also that they should not be charged with any part of the com- 
pensation of the receiver for operating the wells, the exclusive benefit 
of which accrues to complainant. 

The decree should be modified accordingly; -and the cause is re- 
manded to the Circuit Court for that purpose. As so modified, the 
decree is affirmed. 



SEEP et al. v. SPADE. 

(Circuit Court of Appeals, Elghth Circuit. April 11 , 1910.) 

No. 3,067. 

' Appeal from the Circuit Court of the United States for the Eastem Dis- 
trict of Oklahoma. 

Suit in equity by Itobert Spade, by J. .T. Parks, his guardian and next 
friend, against William J. Seep, T. N. Barnsdall, and the Midland OU Com- 
pany. Decree for complainant, and défendants appeal. Modlfléd and af- 
firmed' 
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JEÎdfeiri èmlth and ! Eugène Mackey <Zêvely, Glvens &; Smith ftnd pornellus , 
D. SeuUy.ion the brlef), for.j^ppeljants. ,,,,,, 

KenneÇbg, J\IurcWson,(M. Ç. Eeville and A. A. Davidson, on the; btlef), for 
appellee.' _' ''' ,' >. ■ .. , , • . ^ ..,, , ■ , . ,,,,, 

Before'HOQIC and ABAMS, Circuit Judgôs, and AMIDON, District Judge. 

HOOK, Gireiiit Jûdge. The esBential facts in thls case are lilie those In 
Midland OU Company et al. ,v. Sùsan Turner (jpst decided) 179 Fed. 74, and 
thefe is a stipulation that tjiip «ase shall abide tlie resuit of thé other. 

It is tberefore remanded to the Circuit Court for a like modification of the 
decree, and, à? sa modifledi the. decrée Is àflArmèd. ' ; 



■ BUSH V. PIONEER MINING CO. et al. . ' 
(Circuit Court ■ofA;i)peals, Nintb Circuit. May 2, 19l0.) - 

•■:--.).''■■'■■ ■:> .:, .-N0.a,T55, : :..,,■ , . ' , -^ ; ; ;,,;,". -,;■;.;■ 

1. EJECTilENT (§ 84f)— -PjLEAnitîG AND, ^ EVIDENCE— Ev'IDENÇB ADMraSiBLE tjNr' 

DBB PLÉADINGS". '■ , '. '' ' ■' '■' ■ ' ' \ ■ ' ' ''■' 

' ' in ejèdfinènt, the plaln'tiff must reCoVér, if at ail, on hig'title as It ex-' 
> isted ât-thè' time bf the commencement of the faction, and évidence of any 
after-acquired title is inadmissible, unless the foundatiou. therefor has 
, , been laid by a supplemental complaint, under'the autfiorify ' oif a statuté 
' ,. which permlt's thé flling théreo^ in atttohé at law. ' '■'■ ■ 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig' § 231 ; t>ec. Dlg. 
. § 84.*] _ 

2. Plï;adin,G:'<§'',274*) — Suppi;.bmÈnta:l CoMpi'ÀiNT— NATùiiÉ AipfD Requisitbs.. 

'. The rùlè &f practlcè .tiniae*'statutes,allou-ing the BTln^ôt supplemental 

complainte^ in action^ at laW is similar to that of the chancery courts in 

;■ référence , ta supplemental- ibiUs,'' and the supi)lemental complaint differ?, 

from an ampndefi comnlaint iîi;that it does net tfjké the. place of the orig-' 

■ inàl pleading, but stands with It, and adds to it 'some fact which' has oc- 

curred sihçé thé béginrilng'of the aétion, which fact hiûst be set forth 

■■'tïïerein. ■ | ' , :!:;. ^ ' ■ ■: '' •■ ■ : -v /: . • :' :' .,,,., - ; 

' [Ed.' Note.— iPor other cases, seé Pleading, Cent. Dig.r§ 832 ; Dec. Dig. 
<' • •■§;274:*]- ■ '■■ -i'' ■ ■• ■:■■■'■':.■. 

3. 'ÉJÈctïiENT (i§ 76, 84*)-^pLfeA:DiNa (§428*) — SUPPLEMENTAL Complaint— 
SuFFiGiEi>tcT— Evidence- '■ ^ ■ '-r,.: 

An amended complaint in ejectment, filed by leave of court, whieh 
.. ; merely. alleged aoause of, actiop_,,as did,]ttie, original complaint, and which 
. did npt allégé any'fact' dccurring àfter' me filiug of the original Com- 
pl'aint, caiinot bé construéà' as a supplemental complaint, uhder Cartfer's 
Code Civ. Froc. Alaska, § 98, whiich permits the flling of a supplemental 
complaint "alleging facts material to the case occurrlng after the foimer 
complaint," and does not warrant a recovery by plaintiff on a title ac- 
quired after the commencement of the action, which was not pleaded 
thereln; nor does the défendant waive the right to object to the intro- 
ductiomiof évidence of such title by failing to demur to the amended com- 
plaint. 

[Ed. Note. — For other casesi see Ejectment, Cent. Dig. §§ 212, 231 ; 
i<!Dec. Dig. §§76,' 84;* Pleading, Cent; Dlg. §§ 1433-1486 ; Dec. Dig. § 428.*] 

4,. Pi^ApiNQ. (§.274*).-T--''SupjîLî;M^NrAL CoMPiAiNT.^' .. . ;.' '' 
; À "gupplenaéntàl coihif^àwt", is oné -which assumes : that the'orlgln^l 
çomplaJft^.iS/to stand,/. an(|must conéist of , fâcts which had arisèri" sinpé 

•For other cases see aame topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indëiè» 
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tEe flling of the original :çomplalnt, and must relate to matters whlch had 
occurred subséquent -to the commencement of the action., 

[Ed. Note.— For otiher cases, see Pleading, Cent. Dig. § 832 ; Dec. JDlg. 
I 274.* 

For other définitions, see Words and Phrases, vol. 8, p. 6799.] ' 

In Error to the District Court of the United States for the Secon4 
Division of the District of Alaska. 

Action by William H. Bush against the Pioneer Mining Company, 
the Nome Exploration Company, the Bear Mining & Trading Com- 
pany, O. W. Carlson, R. D. Adams, and A. N. Ashley. Judgment, for 
défendants, and plaintif! brings error. Affirmed. 

On September 26, 1906, the plaintiff in error flled a complaint in e.1ectment 
against the défendants In error to recover the jwssession of an imdlvldéd one- 
fourth interest in a mining clalm. In the complaint it was alleged that the 
plalntiïC therein owned and was entitled to the possession of an undlvided one- 
fourth interest In the Daisy or Big Clld çlaim, slnce 1905, through mesne con- 
yeyances from F. F. BoWers, who, the complaint alleged, located the claim on 
August 1, 1900, and tkereafter, on January 12, 1901, flled an amended location 
thereof. lia August, 1907, the plaintiff moved the court for leave to flle an 
amended complaint, and based the motion "on records and files in the above- 
entitled action, and faets occurrlng subséquent to the flling of the original 
complairit," but wlthout specifying what were the records and files or facts 
relléd upon. On August 14, 1907, the amended pleading was flled, and It was 
designated an "amended complaint." It did not, as did the original com- 
plaint, set forth the deralgnment of the plaintift's claim of title, but deSeribed 
the mining claim by metes and bounds, and alleged title in the plaintiff of an 
undlvided one-fourth interest therein, and bis right to the immédiate posaes- 
tioh thereof "under and by virtue of valid and subsisting locations made by 
his predeeessors in interest, under the minerai land. la^vs of the United States, 
on and subséquent to August 1, 1900, who thereafter eonveyed to sald plain- 
tiff by certain mesne conveyances an undlvided one-fourth interest of, in, and 
to said premises." The défendants moved to make this complaint more def- 
inite as to the spécifie acts of location under which the plaintiff claimed, but 
the motion was overruled. ïhe défendants answered the amended complaint, 
settlng up claim of title under locations prior in date to the Bowers location, 
and the cause went: to trial before a jury. On the trial the plaintiff intro- 
duced His évidence of the location made by Bowers on August 1, 1900, and ot 
the amended location of January 12, 1901. Hê also sought to recover on a 
title derived through one Alexander, who claimed to hâve located the land on 
January 1, 1901. The déposition of Alexander, : containing the évidence .of ' bis 
location, was Introduced ; but it Was struck out wiien It was shown that the 
deed from Alexander to the plaintiff was not made until July 19, 1907, long 
after the commencement of the action. The jury returnèd a verdict for the 
défendants in error. 

.Albert H. Elliot, Hobbes & Bell, G^o. D. Cochran and John J. Rea- 
gan, for. pîaintiiï in eri-dr: 

Ira p. Orton, Campbell, Metson, Dréw, Oatman & Mackenzie and E. 
H. R.yan, for défendant in error Pioneer Mining Co. 

, Ita D. Orton, A. J. Daly, Albert Fink, Campbell, Metson, Drew, 
Oatman & Mackenzie, and E. H. Ryan, for défendant in error Nome 
Exploration Co. 

Joâeph Hutchinson, for défendants in error Bear Mining & Trading 
Company, Carlson, Adams, and Ashley. 

Before GIEBERT, ROSS, and MORROW, Circuit Judges. 

■ «For oth'er caaes see same topic & § numbkh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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■ èlLBERT', Giituit Jûdge (after stating the facts as àbové). Error 
is,,^ssigned to tlie rejectipn of the déposition of Alexahdèr and of his 
deed to the plaintiff in ërror, made af ter the cortiriiencbment of the 
action. In ejectnient, the plajntiiï must recover, if at all,.,upon the state 
of his title as it subsisted at the time of the commencement of the ac- 
tion. ' Evidence of any after-acquired title is inàdmis:siljle,;unless the 
foundation therefor has been laid by; a stipplemental cojnpîaint, under 
the authority of a statute which permits the filingthefèof in actions 
at law: ^ There is such âuthority in secti-o,n 98, p.: 164;: Garter's, Code 
Civ.-Proc;^Alaska,. which provides, that: ■ , , ;. '< <"' . 

"The plaintiff aud deferiflant resp'éctively may 'he allowed,::Dn motion, to 
luake .ftr supplemental conjplaint, answer or reply, alleglng faets niaterial to 
tbfi ca^^e p'cçu'rririg, aïter th'e fdliiiër 'eomplaint, answer or rejUy." ' 

, ,,Th,e, r'tjle of pràctice ' tinder such statùtes is similar to''that of the 
chancery courts in referenë,e tp stipplemental bills, ,and thelsupplçmëntal 
eomplaint differs.ifrom amamended eomplaint in.ithat it dops not take 
the'. place of the original 't|>leading, but stands with-it -and- ladds to it 
sohie'fàct,>yhich has pc'cùrre'd sincé-the beginîiihg 'of thé action. ' That 
fact mùst, be, set forth in the ';Supplemental complaiiit;,/'If''tHe fact be 
that the plaintiff in ejectment. has, since the cpmn>e/içpmeh't, : iç>î' the 
action; 'àeqijiriîd a new or 'différent title from that on which he brought 
his' a'CÏibîij'^hè 'must allegfe' the fact, sothatthe défendant 'may be ap- 
prised-pf :what 'hç is requiired to meet. In MUsselman. y. Manly, 48 
Ind. 462, thé court said: : ; 

"A supplemental eoniplairit-ÎS not, like an amended eomplaint, a sufostitute 
for the original conlplaint, by *hich the form«r tomplaint is supersededf but 
it is a fUrtJtièr eomplaint, aild àsteuuies that the original eomplaint is to stand. 
A suppleinental coraplaint iîiust couslst of faets which had arisen since the 
flling of.tbe origiûâr eom'plàînt, ■ * ■ • *' and must show upoti Its face that 
it is supplemental, and relate^ to matters which had o'ccurred Subséquent to 
tbe commencement of the action." ' . 

Cases in poiflt are Reily v. Lancaster, 39 Cal. 354; Roper v. McEad- 
den, .48 Cal. 348 ; Taylor v,,Gooch, 110 N. C. 387,' 15 S. E- 2; Johnson 
V. Briscoe,:93 Ind. 367; Samuel Kahn v. Old Telegraph Mining Co., 
2 Utah, 174; Hardy v. Johnson, 1 Wall. 371, 17 L. Ed. 502. 

It.is àrgued that the so-called amended eomplaint wasin fact a sup- 
, pleiTjental eomplaint, sufficient to bring to the attention of the court and 
the opposite party notice of a fact which occurred Subséquent to thé 
commencement of the action, and that the language of the motion for 
leaveito:file it, in referring to faets occurring since the filing of the 
original corhplaint, advised the défendants that it was a supplemental 
eomplaint,- upon which the plaintiff proposed to intrpduce évidence of 
the newly acquired title. We may concède that, whilé a supplemental 
eomplaint shoUld properly be designated as such, nevertheless, under 
the libéral rules of code pleading, the name given to the pleading by 
the pleader may be disregarded, and its true nature may be determined 
by the all'eg^.tions which it ]Çontai.ns. But the question hère is whether 
the allégations of the so-called amended eomplaint were such as to 
indicate that it was in fact a supplemental eomplaint, and thât the 
plaintiff in thé action intended to'bffer'pfooî of a title acqui'red aîter 
its commencement» ; To ; this question therecan be but one answer. 



SHERIDA» T^. BOUTHERN; PAO. CO. 81 

There was'no allegatibn that the plaintifï had or intended to rely on a 
title acquired since the commencement of the action. The allégation 
that the plaîntiiï' ctiimèd under locations made on and subséquent to 
August 1, 1900, "who thereafter conveyed to said plaintiff," was not a 
statement pf a fact oc<iurring after the commencement of the action. 

But it is contended that the défendants in error waived their right to 
question the amended complaint, or to deny that it was a supplemental 
complaint, by going to trial without demurring thereto, and authorities 
are cited to.the proposition that.where no cause pf action is stated in 
the original complaint, and a supplemental complaint is filed for tlie 
purposepf setting up a cause which has subsequently arisen, and the 
défendant makes nb objection to such supplemental complaint, but per- 
mits the cause to bé héard on the merits, he waives ail objection to the 
supplertental complaini based on the insufficiency of the original com- 
plaint. But the doctrine of those décisions is not involyed. In this 
Casé thé original complaint sufficiently and properly pleàded a' cause of 
action in ejectment. The saftie may be said of the' amended complaint. 
There :was nothing, therefore, tobe waived by the défendants by going 
to trial, as they did, without demurring to the second complaint, which 
apparently was intended to take the place of the first. The motion 
whieh they" madè to rèquire the plaintifï to' set' forth more definitely 
the nature of his claim of title could hâve been denied by the court only 
upon the theory that the second complaint was in fact what it purported 
to be, an amended complaint. As an amended complaint, to stand in 
place of the original complaint, it contained ail the averments essential 
to good pleading in ejectment; but as a supplemental complaint it was 
fatally defective in not specifying the facts which had arisen since the 
commencement of the action, and which made a supplemental complaint 
necessary. 

.The judgment is affirmed. 



SHEKIDAN T. SOUTHERN PAC. CO.t 

(arcult Court of/Appeals, Nlnth Circuit. May 26, 1910.) 

No. 1,773. 

1. Ejectment (5 116*)-^Judgment— Adjudgino Validitt or Dbfendant's 

Title. 

In ejectment, where both parties allège tltle and the évidence ' sus- 
tains that of défendant, it is not error for the court to render an affirma- 
tive judgment in his favor, adjudging him to be the owner of the prop- 
erty and entitled to possession. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dlg. § 300; Dec. Dlg. 
! 116.*] 

2. Ejectment (§ 17*) — Title to Sustain Action— Deed Intended as Moet- 

GAGE. 

Conceding that a deed given as a mère security for an exlstlng debt is 
not effective to transfer the légal title or right of possession of the mort- 
gaged property from tha grantor to the grantee, nevertheless the volun- 
tary surrender of actual possession to the grantee as further security la 
lawful, and may be effective to create a légal right of possession suf- 

•For pther cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r" Indexe» 
179 F. — 6 -f Rehearing denied October 3, 1910. 
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:; '; flcient to bai? a. rlght oî rècoverylfl ail; action of ej^ttnent by the môrt- 
, (gagor. agalnst the mortgagee. , . . ,, , • . 

fpâ^ Note;— For other cases, see Ejectmept, Cent. Dig. §§ 63, 64; Dec. 
pig. §17.*] . ,\ ,_. • ';;■■ 

3, Ejectmijnt (§ 95*)— TiTLE to Sustajn Action— Evidence Considered. 
, Eîviclerice considered, and fteW insuffieient to estaWlsh a l'égal' title to 
reàl èstate in plalntiff which entltled liim to reoover in €»jectiÈent. 

[E<J. Note.— -For. othér cases, see Ejectment, Cent. Dlg. §§ 2S0-295; 
Dec. Dig. §95.*] ; . 

In Errof to the Circuit Court of the United States for the District 
of Or'egbn. ' 

Action by T. R.Sheri dan agàinst the Southern Pacific Company. 
JudgTnent, for défendant, aiid plaintiff brings error. Affirmed. 

W. C. Bristol],; E.,B. Watson, and Frank P. Deering, for plaintiff in 

Wm.,D. Fenton, R. A. Leiter, Ben C. Dey, James E.' Fenton, and 
Williains, Wood, & Linthicum, for défendant in error. 

Beforb. GILBERT ànd ROSS, Circuit Judges, and HANFORD, 
District Judge. '• ' ' - 

HANFORD, District Jtidge; This is a plain action of ejectmént, 
in which thé respective parties each claim certain real "estate sitUatéd 
in Oregon by a légal tïtle in fee simple and right of possession, atid 
each maintains that the casemust be determined with respect merely 
to légal rights, as contraîdistinguished f rom rights maintainable only 
in equity. The plèadiflgs are brief ; the only' issues being as to the 
disputed titk and the plaintiff's demand'for damages. On the trial 
the Ci^GttitCCrtirtgi-anted ai" motion for an instructed verdict in favor 
of the défendant, and upon the verdict rendered a judgment adverse 
to the plaintiff and affirming the defendant's claim- of title and right 
of possession. The évidence which the court admitted proves that 
the real estate records of the county in which the property is situated 
contain the following piuniments of title, viz. :, , ^ , ,, 

(1) A written' contract, executed and fecordèd'oh the 35 th day of 
August,'.'lS90,'''By'.O:'- H. Merchant and': R. 'Ai' Grahàm;' which recites 
that Merchant had subscribed $10^000 to a subsidy fund to promote the 
building of a railroad, which subscription Graham assumed to pay ; 
'and the côtitrâct'' stipulâtes that in considei"âtiOn of Grâham's assump- 
tion.of .tjiat jQ^igiation and- the benefits expeçted, to accrue from the 
-buildingiol tbeirailroad, fitc.i Merchant shallconvey certain property, 
•includitlg that which igithesubject of controversy in this action, to the 
plaintiff as trustée, and it defines the powers and duties of said trustée 
'as follo'ws':'" i ■'■'■•'.■ " ' ■ " ' ' ■ 

"Said trustée shall take and hpld the title to sald proixerty sp to be cou- 
veyed in triistfor the fdllôWliig purltoses, to wit: He shàllhavé full powêr 
tcsell anç^ convey for cash, or on time, and to contract, for the sale and con- 
veyancel^Sf àny. portion ,6f saiâî trust projierty unconditlorially in such manner 
and updi 'sUçh terms and criées as the said Graham shall direct, to carry out 
the'pb^wts' of this trust i; to reeeive the purchase rnoney , therefor and ail 
notes and niiirtgàgës executed as part payment therefor. Oùt of thé pro- 
ceeds of any salés of said property the said trustée shall pay to said R. A. 

— — : , ,■„■' .1 — ., . . I , ' ' . : — ■ 

•For Cithèr casés "sê'e saine toplc & § numbeb in Dec. & Am. Digs. 1907 to daté, & Eep'r Indexes 
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GraBanj such sums as shall actùally be used In the consti'uctlon 6f the sald Une 
of rallroad, or in the buildlnjg pf a hôtel upon a part o( sald property, or In the 
building of wharves or otjier improyenients upou said property that may be 
made by sald Graham. When said ràilroad is completed to a i)oint at or near 
Myrtlè Point, the sald trusteeship Shall cease, and sald trustée shall convey 
to sald Graham ail unsold portions of said property, and transfer to hlm ail 
notes, mortgages, or other assets in his hands as such trustée, absolutely and 
without condition." 

(3) A deed conveying said property to: the plaintiff as trustée, exe- 
cutfed by Merchant and his wife on the 16th day of October, 1890, and 
récorded on the 2îst day of the same month, which deed, by référence, 
has indorporated into it the: above-described contract. 

, (3) A deed conveying the property which is the subjèctof this 
action tb J. D. Spreckéls & Bros. Company for the expréssed consid- 
e?àtion of $50,000, executedby the plaintiff as trustée the 22d day of . 
August, 1893, and récorded November 10, 1893. On itd face this deed 
appéafs to be an unconditional convey ance of a fee-simple title and 
watrânty of said title. ' : 

The, àbove mentioned instruments are referred to in the record, re- 
spectively, as Ëxhibits Ij 3, and 3. ■ 

(4) A deed tb th'e Bank of California, executed by the J. D. Spreck- 
éls & Bros. Company and R. A. Graham on the 8th day of June, 1899, 
aiidreeo'rdëd tliel9th day of July, 1907. ■ 

■ (5) A deed to the J, D. Spreckéls & Btos. Company, executed by: 
thè Bânk'of California on the 15th day of May, 1907, and récorded 
ori the 19th day of July, 1907. ' ' 

(6) A deed to the défendant, executed by the J. D. Spreckéls & 
Bros: feompany July 3, 1906, and récorded July 31, 1906. ' ' : 

Thèse last three conveyafices are i-espectively identified in the rebord 
as Exhibits A„ B, and C. The property which is the subject of this 
action is included in each of them, irl form they are absolute convey- 
ànces, and Exhjbit C contains covCnants of gênerai watranty of the 
title. , r' , 

On the trial it vi^às Ijrbved by uncontradicted évidence that the rail- 
road was completed tcy'Myrtle Point prior to the time of the exécution 
of the deed referred td as Exhibit 3. Therefore, at that time the plain- 
tiff hèld the title as a ïriere naked trustée, having no authority with 
respect to the property, except to convey it to Graham, whose right to 
it' had become fixed and absolute according to the spécifications of the 
trust iii Exhibits 1 and 2, and it is a conceded fact that he had actual 
posèéksion of the property until a date subséquent to the exécution of 
the conveyance which is thé last link in the chain of title. 

One of the alleged errors for which a reversai of the jùdginent is 
urged'is the ruling of the court in gra!nting the defendant's motion for 
an înstructed verdict and in rendéring a judgment declaring the dé- 
fendant, to be thé owner in fee simple and entitled to possession of the 
property. In thèir brief counSel for the plaintiff say: 

"A judgment of nonsui^. In effect, was ail the défendant in error was enti- 
tled to undér the vlew enfertàlned by the court.*' 

The pleadings, however, make an issue as to the defendant's claim 
of title; àswell as an issue as to the pla.intiff's daim, and the défendant 
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acteaf'OTthîn'îts rights ifl subTriitting' prô'of and insisting upon a fuH 
détèrttiîhatiori bf both. issues ;' and' to rnàlce'.'proof sufficient'to' support 
its claim.of pwnexship Itf.was only'necj^ssàry ;.to introduce the aè'ed:s , 
by which .the title conveyed to the:plai'ntiff by Exhibit 2 was trans- - 
mitted to and bècame'finailly vested in the défendant. Under a rule of 
practicé, appHcable in litlgâtion of coiitroversies respecting réal estatè' 
titles, the title of the grantor from whom ail the litigàiits deraigh is 
presumed to be légal. The deeds in évidence niake a complète chain of 
conveyances from Merchant and his wife, through the -plaintiff, as trus- 
tée, and: Graham, to the défendant, and a perfect record title. When 
the action was commenced the défendant was, prima facie, the holder 
of thé légal title atid in actual possession, and the judgment of the 
Circuit Court is right in law, unless it is réversible for prejudicial 
error in rejecting évidence ofïered in behalf of the plaintiff to provc 
aliunde:that Exhibit 3 is^not what it purports to be; i., e., a conveyance 
of the kgal title, but a mère mortgage. The plaintiff's contention is 
based upon the postulate that a mortgagor of real estate holds the légal 
title, and is entitled to maintain possession against the mortgàgee as 
vvell as others; and he maintains that, in an action at law against a 
mortgàgee in possession, the mortgagor is entitled to recpver by virtue 
of his légal title. 

On the trial he offered évidence to prove facts in substance as fol- 
lows: That Graham, the cestui que trust, was indebted to him in an 
amount laggregating $50,000, for money advanced and expended in 
promoting and constructing the railroad ; that by an agreement be- 
tween Graham and himself the property, which he took as trustée, 
should be held by him as security for the payment of that indebtedness ; 
that Graham was also indebted to the J. D. Spreckels & Bros. Company 
for money expended in constructing the railroad in the amount of 
$185,000; that, in the exécution of a scheme for fînancing the enter- 
prise, Graham intrusted to the J. D. Spreckels & Bros. Company se- 
curities to be used in raising money to pay his debts, including those 
above mentioned, and as part of that, scheme the deed Exhibit 3 was 
executed and delivered, and there was no considération for the giving 
of that deed, other than the agreement of the grantee to raise the nec- 
essary funds by use of the securities taken and to apply the same in 
payment of Graham's debts, and for the completion and betterment of 
the railroad; that the debt which Graham owed to him has not been 
paid; that the property, the title to which is. the, subject of this action, 
was in Graham's possession until a short time prior to the commence- 
ment of this action; and that the défendant had actual knowledge of 
the conditions and çircumstances under, which the deed, Exhibit 3, was 
given, atià the purposes for which it was giyen, at and previous to the 
time of accepting the deed^ Exhibit C. 

In the détermination 6i the, question presented by thè assignraent of 
error predicated upon the ruling of the Circuit Court in excluding the 
évidence offered, this court must hâve in view the situation and rights 
of the parties' at the time of the commencement of the action, rather 
than the time of the transaction which included the giving of the deed, 
Exhibit 3.' Goncèding that a deed given as a mare security f or, an éx- 
isting debt is nbt effective to trans fer the légal title or right of posses- 
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sion of tlie mbrtgaged prôperty fromthe grantor to the grantee, never- 
theless thé voluntary surrender of actual possession to: the grantee as 
further security is lawful, and may.be effective to create a légal right 
of possession sufficient to bar a right of recovery in an action of eject- 
ment by the mortgagor.against the mortgagee. It is to be noted that 
the plaintifï made no ofïer to prove that Graham's debt to the J. D. 
Spreckels & Bros. Company had been extinguished prior to the exécu- 
tion and delivery of the conveyance to the Bank of California, Èxhibit 
A, in which Graham joined as grantor, and there was no offer to prove 
the exact time when, nor the circumstances and conditions under which, 
possession of the prôperty was taken by, or surrendered to, the défend- 
ant or its grantor. If the possession was voluntarily delivered by the 
holder of the légal title as further security for Graham's debts, or in 
considération of a discharge of his obligations, or a substantial part 
thereof, there can be no légal ground for répudiation of the transaction. 
On the facts shown by the record, supplemented by the facts which the 
plaintifï ofifered to prove, the aspect of the case is entirely différent 
from what it would be if the défendant or its grantor had acquired 
possession of the prôperty by means of duress, force, or fraud. In 
the argument the plaintifï's counsel has tried to maintain that the pos- 
.session of the défendant is a wrongful possession, as it would be if 
possession had been taken without judicial process and against the 
will of the holder of the légal title ; but duress, force, and fraud are 
tlîings not presumed by courts in judicial proceedings, as they must 
be shown afïirmatively by a party who relies upon such grounds for 
the maintenance of a légal right. Thèse considérations lead to the 
conclusion that the évidence oflFered was not sufïicient to entitle the 
plaintiff to recover, and that the ruling of the court excluding it was 
not prejudicial error. 

The attitude of the plaintiff as a litigant, asserting the légal right of 
possession as an incident of a légal title, is inconsistent with any claim 
which he can assert as a creditor of Graham, for the reason that any 
rights of a mère security holder must necessarily be classed among 
those denominated "équitable rights," as contradistinguished from légal 
rights. As a. creditor, he could only claim a lien, which would not be 
a right sufficient to warrant a recovery of possession in an action of 
ejectment prior to a foreclosure of his lien. 

On a gênerai view of the whole record, it is the opinion of this court 
that at the time of the exécution of the deed, Exhibit 3, the plaintiff's 
relationship to the prôperty, in a légal sensé, was that of a naked trus- 
tée holding the légal title for one purpose only, viz., to convey an ab- 
solute unconditional title to the cestui que trust. AU of his other pow- 
ers having been extinguished, as the trust deed provided they should 
be, if the conveyance which he made was by the consent and direction 
of the cestui que trust, it was valid, leaving in him no further right to 
control or interfère with the prôperty, and, if not so authorized, it 
conveyed the légal title cum onere, and it was compétent for the cestui 
que trust to make it complète and valid by his subséquent ratification 
and adoption in joining with the grantee in the exécution' of' a deed con- 
veying the entire prôperty to the Bank of California. He might hâve 
repudiated the plaintifï's deed by timely action ; but his own deed es- 
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tops hirri, âWd a ' fortiori estops the plaintiflf. The plaintifï cannot 
maintain th« acitibh in his own right, because he never owned the prop- 
erty, nôr aS trustée, because his powers as-trustee were exhausted by 
his conveyance of the légal title. 

For the reasons above stated, the judgment of the Circuit Court is 
affiriried. ; i 



EISLEBEN et al. v. BRQOKS et al. , 
,,' ,, (Circuit Court of Appeals, Elghth Circuit.; Mai? 2, 1910.) 
■ '''■ ■ No. 3^2S: • 

1. Fkaup^ Statute of (§ 110*)— CoNTBACTs Relatino to Real Properit— 

SXJPFjcblENCY OF DESCBltTldN. " 

A Vritfeii contract, descrlbing Its subject-inatter as the ruinerai rlgtitfe • 
on tvbiclï the parties of the first part held Options apd such as they were 
In prijcess-pf acquiring "in ail or as mtieh thereof as can be had of what 
is kn^ïVJi a^ the Quita co,al basin, in , Pope and Xell cpuntles, In the staté 
of Arkânsas, as shown by/ Braniier's, Map 'of the Arkansàs Geologieal Coal! 
Surtey.which- basin; aèp^oxlmatfâ 1 10,00O acres, more or lesSj" held to 
contaîin a sufflcient description of the lands to meet the requirement of 
theArkansas statute of ffâuds (Kii'by.'s-Dlg. Ark. 1904,' §3654); the op- 
tion contracts then hel(J by the first parties, embracing over 5,000 aere«, 
contàlning a speciflc description of thé lahds covered thereby. ' ' .' 

[Ed. Note.— iFor dth'er caàes, See- E^auiïs, Statute of. Cent. Dig."§§ 225-- 
23C ; ÎDeéi Dig. § 110.»] '' ' ' ^;- 

2. Mines AND Minebai;,^ (§ 54*)— Contract of ' Sale— Measuee fob Bbeacii. 

Wher'e a. contract for the purehàsè Tï^ .défendants from plaintlffs of thé 
minerai rightg in certain lands, for whi^h fHalûtlfïs held options, gave dé-f 
fendants the option to furnish funds to hâve the lands drilled, iii which 
çfise they ,wer,e bound to take only such as were shown to eontain a coal 
• yein, or tÔ accépt ail the lands w^thout drilllng, in ah action for breàch 
of such contract by défendants by refuSing to take the laûtis or to furnish 
the drilling fund, plaintiffs were not éntitled to recover the contract fpriée 
for , ail the lands and also the eost of drilling machinery purehased by 
them, . ; , , : -, : 

[Ed. Note.— For other casçs, see Mines and Minerais, Cent. Dlg. 1 151 ; 
Dec. Dîg. § 54.*] 

3. Mi.MEs AND Minebals (§ 54*) — CoN^rpAÇT op Sale— Bbeach of Conteact io 

FoRM , Corporation— Damages. 
■ ' In an action for breaeh of a contract byWhich défendants a,greèd t<? 
purchase from plalntifCs at a stated priée the minerai rights in certciiU' 
lands and to subscribe and pay for one half of the stock in a corporation 
to be organized by the parties, the other. half to be issued to plaintiffs, 
wliere the corporation was to reisay to défendants the amount paid lîy 
them for the /minerai rights which exceeded the capital to be paid in by 
them, plaintiffs were not entitled tO hâve the value ôf the stock so to be' 
issued to them considered as an élément of damages, in the absence ofi 
any évidence as to the value of the minerai, rights upon, which aloue tlje, 
: yaluè of tjie stock depended. ' ' ', /'\' 

[Ed. Not«.— For other casés, see Mines and Minerais, C«nt. Dlg. § 151; 
■ ■ Dec. Dig: § 54'.'*]' .' ■ ',''''!.' ■ '' 

In Error:tQ,the Circuit Court ojEiihe United States for the Eastern 
District pf Missouri.,: ,, ; . ■ ... 

•for other cases fefee same topic^^ i numbek in Dèc.-& Am. Dlgs. 1907 to date, &-Rep'r Indexes ' 
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Action by Williarii Brooks and John H. Ganner against Louis Eisle- 
ben, H. C. Reiner, and W. A. Miller. Judgmentfor plaintiffs, and 
défendants bring errer. Reversed. 

James C. Jones and Jacob Klein (Jones, Jones, Hocker & Davis, 
Thomas H. Sprinkle, and Klein & Hough, on the brief), for plaintifïs 
in error. 

Charles A. Houts (JefiF Davis, U. L. Meade, and Johnson, Houts, 
Marlatt & Hawes, on the brief), for défendants in error. 

Before SANBORN, Circuit Judge, and RINËR and WM. H. 
MUNGE-R, District Judges. 

RINER, District Judge. This was an action at law to recover dam- 
ages for the breach of a contract. : In the third amended pétition the 
défendants in error, hereafter called the plaintiffs, after setting out the 
jurisdictional facts, alleged, in substance, that on the 14th of May, 
1907, they had acquired, and were then the holders and owners of, 
options entitling them to purchase from the owners thereof the coal 
and minerai rights in and under 5,058.51 acres of land, located in what 
is known as the "Ouita coal basin," in Pope county, Ark., as sliown 
by Branner's Land Map of the Arkansas Geological Survey; that the 
land was spçcifically described in the options ; that the plaintifïs, un- 
der the options, were entitled to purchase said coal and minerai rights 
at an average price of $1.10 per acre ; that thèse facts were known to 
the plaintiffs in error, hereafter called the défendants ; that on the 14th 
of May, 1907, the plaintiffs were without the money and means neces- 
sary to acquire the coal and minerai rights under said option; that 
the défendants knew this, and, being désirons of acquiring said coal 
and minerai rights, and other coal, and minerai rights in the Ouita coal 
basin, in Pope and Yell counties, Ark., the plaintiffs, on the 14th of 
May, 1907, as parties of the first part, entered into a contract in writing 
with the défendants, as parties of the second part, by the terms of 
which it was agreèd that the plaintiffs should convey, by proper con- 
veyances, to the défendant Eisleben, as trustée, or to his successor in 
person, or corporation, ail of said coal and minerai rights in said coal 
basin then held under options by the plaintiffs, and such other minerai 
•rights as the plaintiffs might thereaf ter acquire ; that the parties to the 
contract should thereafter organize a corporation, under the laws of 
Arkanëas, with a capital stock fully paid up and nonassessable, to 
which capital stock the défendants were to subscribe and pay for, in 
cash, the amount of $50,000 ; that, in, addition to certain compensation 
to be paid to the plaintiffs for services in securing options on said coal 
and minerai rights and in organizingand promoting the business of 
the corporation, the .parties of the first part were to receive under the 
terms of the contract dne-half of the capital stock of the corporation; 
that by thé terms of the contract the défendants undertook and agreed 
to furnish for immédiate use a sum of money sufficient to drill said 
basin, and undertook and agreed that, in the event they f ailed to fur- 
nish said drilling fund, they would accept said minerai rights without 
drilling the land so optioned, and would pay the plaintiffs the sum of 
$15 per acre therefor; that, upon the exécution and delivery of said 
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cdntract, plaintiffs proceeded tô and did obtain options to'purchase the 
coâl and minerai rights in and under 284.50 additional acres of land in 
said basin ; that by the terms of the options the plaintiffs were entitled 
tp purcbase said additional coal and minerai rights at an average price 
of $140 per acre ; that the plaintiffs thereupon, on instructions f rom 
tfie défendants and in pursuance of the côntract, proceeded to purchase 
certain drills and equipment necessary to drill said land, at a cost and 
expense of $3,000, a part of which cost,'and expense the plaintiffs paid, 
and for the balance of which they became liable. 

It is theri alleged that after the plaintiffs hâd acquired the a<iditional 
options, and after they had purchased the drills and equiph^ent, the 
défendants failed and refused to furnish the drilling fund, and failed 
and':refused to pay for the drills and- .equipjnént so purchased by' the 
plaintiffs, •'that they fàilèd and refused to'organize, or assist in organ^ 
izing, a corporation as provided in the côntract, and failed ;aud refused 
to accept the minerai rights upon which'the plaintiffs held options, and 
•failed andj refused topay $15pér acre, or any part thereof, repudiated 
the entire transaction, and notified :the. plaintiffs that: they wouldinot 
carry oufând perform the terhis and provisions of the côntract. It is 
ifurtMer alleged in the -pétition that the plaintiffs hâve performed ail of 
'thb-;terms;and provisions of the coiitract by thei.,^ to be performed; 
that they i hâve been ànd: are willing to convey or cause ta be conveyed 
to the défendants, or to the défendant Eisleben,. as trustée, or to à cor- 
poration' when formed, the- coal and minerai rights upon which tliey 
held optionsj It is then alleged that, by reasoh of the failure of the 
défendants to perform their part of the côntract, plaintiffs were unable 
to exercise their options and acqtiire the minerai rights thereunder, and 
clairà that they hâve been damaged irt the sum of $74,185.30. It is also 
alleged" that, by reason of the failure and refusai of the défendants to 
pay for the drills and equipment purchased by the plaintiffs, the plain- 
tiffs bave been further damaged in the sum of $3,000; that by reason 
of the failtire. ànd refusai of the défendants to organize or assist in 
OTganizing, a- corporation, one-half the capital stock of; which was to 
be delivered to ithe plaintiffs^ the plaintiffs bave been further damaged 
in the sum of $35,000, and pray judgment against the défendants in 
the sum of $102,185.30. 

• To thîs pétition the défendants answe'red, first, by a gênerai déniai; 
second, that the côntract which was signed by them had never been 
delivered, and that at the time it was signed it was well understood 
between the parties, although not expressed in the côntract, that it was 
not to take effect and be a binding côntract upon them until seven 
other persons, in addition to the three who signed the côntract, who 
were to be men of sufificient financial ability to contribute their share 
of the money, had signed it, and that each of the ten persons signing 
should obligate himself and become liable under the côntract only to 
the êxtent of $5,000; that ten persons did not subscribe their names to 
the côntract, but only the three défendants, and for that reason the 
côntract was never delivered to the plaintiffs, and was not binding upon 
the défendants. For a third défense it was alleged that the^ défendants 
did not sign the côntract described and set out in the plaintiffs' third 
amended petitioii; that before the côntract was executed the défend- 
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ants and several other persons agreed with the plaihtiffs upon the terms 
and conditions which were to be embodied in a contract to be prepared 
by Mr. Reinholdt, assistant çashier of the National Bank of Commerce, 
and to be approved by his attorney; that he prepared such a contract 
and delivered it to the plaintifFs, with a note addréssed to Mr. Eisleben, 
ând handed' it to the plaintiffs to bë.pfesented to the défendants fdr 
signature ; that the pkin,tiffs f rauduiçntly switched the contract pre- 
pared by Mr. Reinholdt, and substituted another contract which they 
had prepared, and stated to the défendants that that was the contract 
Mr. Reinholdt had prepared, and';by feasoh of thèse fraudulènt mis- 
representations they were induced'tb sign the contract upoh whiçji this 
action is based. They fur.ther set up as a fourth défense that the 
plaintiffs had been guilty of misrepresentation as to the character of thé 
land; that they represelited thàt' 'the minerai rights were worth mil- 
lions; that the défendants had no knowledge of coal or minéral rights, 
and relied entirely upon the représentations made by the plaintifïs, and 
in reliance thereon entered into the contract ; that after the cbntract 
was signed they found the représentations were fraudulènt, the land 
was not valuable as coal land, and for that reason the contract, wàs 
fraudulently obtained from them. For a fifth défense they set up the 
statute ôf frauds of the state of Arkansas, and insist that the descrip- 
tion of the lands is not sufficient to support an action for breach of the 
contract. 

The reply was a gênerai déniai.- A trial was had in January, 1909, 
which resulted in a verdict and jùdgment in favor of the plaintiffs in 
the s'ùm of $79,921.48. The contract upon which this action is bàséd' 
is in thé f ollowing words : ' 

"Mémorandum of agreement made and entered into in duplicate at' St. 
Lonia. Sllssouri, this 14th day of May, 1907, by and tetween William BrOÔks 
and .lohn II. Ganner, both of Russellville, Arkansas, parties of ■ tllé HHt part, 
and Ij. Eisleben, H. O. Reiner, W. A. Miller, ail of St. Louis, Missouri, par- 
ties of the second part, witnesseth: That the parties of the lirst part are the 
pwnërs of and holders of options on the minerai rights, and are in process of 
acquiring under'purehase, options, and leases other mine'ral rights in ail, or 
as much thereof as ean be had, of what is known as the 'Ouita eoal basln,' 
in Pope and Yell counties, in the state of Arkansas, as showii by Branner's 
Map of the Arkansas Geologlcal Coal Survey, which basin approximates 10,000 
acres, more or less. Money is needed for the immédiate prospecting of and 
the purchasing of said minerai rights from said flrst parties, and the parties 
of thé second part agrée to fumish such funds. 

"The parties of the flrst part agrée to convey by proper deeds and trans- 
fers to il. Eisleben, of St. Louis, Missouri, as trustée, or his successor in per- 
son or corporation, ail of said minerai rights are now owned by them; or 
whether they aequire an option thereon, or vrhether they acquire them by pur- 
Chase, : options, or leases at any time in the future. The said parties of the 
second part agrée to furnish for immédiate use a drilling fund enough to suf- 
ficiently drill said basin, otherwise to accept same without drilling, and as 
said property is drilled to accept for said trustée, or his successor, the min- 
erai rights under any and ail lands in said basin, which are now and in the 
future may be owned, purchased, optioned, or leased by said first parties, 
which are shown by ordinary methods of drilling to contain a continuation 
of the Ouita strata or vein of coal, paying to said flrst parties flfteen dollars 
($15.00) cash per acre for. the same, upon conveyance to said trustée or suc- 
cessot as above. ' 

"Upon completlon of said drilling and purchasing, or before if deemed advis- 
able, the parties hereto agrée to organlze a corporation for the division of and. 
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fqrtber â^çjopment of said pl-opertieS, and ;to iwhieh corporation the parties 
of th,^,seçpn^ p^rt iereby subscribe and agrée ^o pay in tbe sum of flf ty thous- 
and ($50,000) dolljars cash, and whlcb organizatlon shall be duly Inep^porstted; 
niider ffié stattte laws of the state of Arkansas, àtid whose capital stock shall- 
bè Isèiied fuUy fmld and tionassessable. • ' 

"Thê 'çâpltAl stpék of siald corporation shall be Isgued and divided as fol- 
lows: The sald parties of the flrstpart are to recel ve one-half of said stock 
and tl}e parties of the second part are to recelve one-half of said stock. It là 
unders^ooiï that the corporation thus formed shall reftind to said second par- 
ties the àmount of money paid ont by them t<i first parties In the'purehasing 
of said minerai rights. In, the perfeeting of the arrangements under this con- 
tract, It iS;Considered and «nderstood tbattherdéyelopment of said properties 
on an extensive gcale shall be çartl'ed Into'êffect, and that no less than three 
fuUy e^i^4>^ modem, 500-ton dally, pldnts shall be put Into opération just 
as soon as the market by proper advertising, sollciting, yàrding, etc., will 
justlfy. ,,■•■,:.' ■■-..'■'":■■- .'.'■■'■ 

"Xhp situation being, however, that_ the. parties of the ftrst part arç unable 
to fumish^«ipital to assist in the carryirig of said opéra tloii' Into efCect, It 
Is hereby ntfderstood and agreed, and is the éhlef consideratlo'û' to first par- 
ties In this' céntract, that said second parties Shall furnish or aecfuire for said 
corporatioa the necessaty capital for sàid d^yelopment, and to proteet flrst 
parties' Ipterests in said corporation against any and ail obligations of said 
corporfjitip'ri "untll such time as said corporation shall hâve accumulation suf- 
ficient'(^c*rklrig capital, to Juétly proteCf flrst parties' interests thereih." 

NumeroUs errors are assigned, but in the view we ha\?p taken, of this 
case it becomes unnecessary to discuss thefn separately. The writer 
of this opinion is indined to the view that the contract does not meet 
the requiremçnts of the statute of f rauds ;of Arkansas, for the rea^on 
that it doe^notcontain a suflficient 'desqription of the lands containing 
the minerai rights whichwere the subject of the contraet. A majority 
of the court, however, are of the opinion that the. description isrsuffi- 
cient. That objection is, therefore, overruled, and we pass to notice 
some of tTipiptroyisions pf the contract, and certain instructions given 
by the court- to the jury. ' 

Thé contract provided : 

"The said, iP^^-ties of thé second part àgree to furnish for immédiate usé a, 
drilllng furid enpugh to sufflcfently drill said basin, otherwisè tp accept same 
without drllli^ng, ,and ^s said propei^ty Is^rlJ'edto accept for 4ald trustée! or 
his 8Uccessôj;,t^é minerai rights under any, and ail lands in said basln, whleîi 
are now anjj iii|..tîiè future may be b\^jiéd, pùrchased, optionéd, or leasfed \i^ 
said ■^xsX parties, Nvhich are shown by ordinàry methods of drIlUng tO cbntaili 
a continuation of tbe Oùita strata pr veln of çoal, paying to said flrst parties 
flfteen dollars ($15.00) cash per .acre for the same, upon conyeyanee to said 
trustée or successqr as above." ' 

It wiirthqs'be seen that the défendants; under the contract had the 
optioii to fnrriish, the money for drilUng, in which.case,they were only 
required to take such land- as, by the ordinàry methods of driUing, 
showed the lat»di'tocontain a continuation of the Ouita Strata or vein 
of coal, 6r, if they dècHned'to furnish the money for drilHng, theh they 
were to take ail pf the minerai rights jnor under the land mentioned 
in the contract. The plaintiffs' suit was based upon their right to re- 
cover $15 per acre for the entire acreage, and the court instructed the 
jury upon the theory that they could recover for the entire acrèage, 
and also instructed that the plaintiffs were entitled to recover for the 
amount which; they had expended in procuring machinery, drills for 
drilling, and labor in connection therewith. 
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This instruction, nnder the terms of the contract, was clearly error, 
The plaiiitiffs were not entitied to recovèr for both' the minerai rights 
in ail of the land and also for the expense of drilling; for if the dé- 
fendants electedj as the contract provided, to furnish the funds for 
drilling, then they were only obliged to take such part of the lands as 
were shown, by t'he ordinary methods of drilling, to contain a continu- 
ation of the Ouita strata or vein pf coal. 

The contract further provided : 

"Upon coinplction of snid drilling and purehase, or before if deemed advis- 
ablo, the parties hevet.o açree to organlze a coriwration for the division of 
and further develoiiment of said properties, and to whlch corporation the 
parties of the second part liereliy subscribe and agrée -to pay in the sum of 
fifty thousaud (!f;5O,O()0) dollars cash, aud whieh organization shall be duly 
incorporated under the statute laws of tlie state of Arkansas, and whose cap- 
ital stocli shall bè issued fully paid and nonassessable. 

"The capital stock of said c-orporatiou shall be Issued and dlvided as fol- 
lows: The said parties of the first part are to receiye one-half of said stock 
and the parties of the second part are to reçoive one-half of said stock. It is 
understood that the corporation thus formed shall refund to said second par- 
ties the amo'unt of money paid out by thetu to first parties in the purchasing 
of said minerai rights." 

In relation to the capital stock of this corporation, the court charged 

the jury as follows:' ' " 

"As to the second item, the claim is the contract. shows they agreed to pay 
for one-half of the capital paid up, $100,000. to the extent of $-50,000; and the 
plaintiffs in their pétition say that the value of that was $25,000. So they 
would be entitled to the value of one-half of that stock;: whatever that was;" 

After the jury had retired they requested further instructions, and 
by order of court were rettirned to the courtroom, ând the court gave 
them the folio wing additional instructions: 

"The court instructs you that, in addition to thèse damages, the plaintiffs 
are entitled to whatever damages they sustained. That is, if you, gentlemen 
of the jury, détermine that the stock would hâve been worth $2ô,0CK) if it had 
beentumed over to them, you may assess that. If you flnd it was worth less, 
you will assess such an amount as you thlnk it would hâve been worth if the 
coffl'pany had been organized and turned over to them. It is disoretionary 
with you as to the amount." 

This élément of damages, in any possible view that may be taken of 
the case, was too remote. The capital stock was to be paid for, $50,- 
000 in cash by the défendants, and by the transfer to it of the minerai 
rights. The corporation assumed an indebtedness. It was to repay to 

^the défendants the, amount of money paid to the plaintiffs for the 
purehase of the minerai rights in or under the lands specified in the 
<:ontract. The value of the stock would therefore dépend entirely upon 
the value of the minerai rights, and as to the value of the minerai rights 
there is not a scintilla of évidence in the case. It was error, therefore, 
foi- the court to submit the value bi this stock to the détermination of 
the jury. 

For the errors noticed, the judgment must be rêversed, with instruc- 

-itions to grant a new trial. 
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WESTERN UNION TEI^EGRAPH CO. v. BUIIRI3. 

(Circuit Court ^ofAppeals, Eighth Circuit. April 27, 1910.) 

No. 3,120. 

1. Courts (§ 372*)— Fedeba.1. Courts— Authoritt op Décisions oï Statu 

Courts. 

LTnder tbe rule of the fédéral courts there can be no recovery of dam- 
ages from a telegraph company for mental anguish eaused by f allure ta 
deliver a message, or by delay in delivery, where tliat is tlie only ground 
•of.dp.mage; and in tlie absence of statutory provisions the question Is 
oneof gênerai law, upon which state décisions are not controlling in tbe 
fédéral courts. 
[Ed. Note.— For other cases, see Courts, Dec. Dig. | 372.* 
Conclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. E. Co. v. Morgan, 21 C. O. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. O. A. 4G8.] 

2. Telbgbaphs and Téléphones (§ 5C*) — Delat in Delivebt of Message— 

RiGHT OF Action by Addressee. 

By the weight of authority in this country a person to whoui a tele- 
gram is sent, where It is intended for bis beneflt or information, bas a 
rigbt of action agalnst the company for négligent delay in its transmis- 
eion or delivery. 

fEd.' Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
8 37 ; Dec Dig. § 56.*] 

3. Action (§ 27*)-^Natube of Cause op AcnoiTi 

An action by the addressee of a telegram agalnst the company for fail- 
urè to deliver the message is not oneon coiitract, Kut in tort for fa'ilure 
toiperform ft djity iiflposed upon defei»da?it tjy law. 

[Ed. Note.— For other cases, see Action, Dec. Dig. § 27.*] 

4i Telegbàphs and TELEPHONES (§ 27*) — Action pob Nondelivebt dp jMes- 
■ SAGE— Mental' Sufferino-^-State. Statute. . ; ; , , 

Att Ark. Mareh 7, 1903 (Acts 1903i p. 124), making telegraph companiea 
■dolng business in the state ''liable in damages for mental anguish or' suf- 
fering, everi hi the absence of bodliy injury or pecuniary loss, for négli- 
gence îtireeelvingj trausmitting' or deaiverlng messages," appUes only in 
cases where the négligence occurred within that state, and does not au- 
tborize a recovery by the addressee of a telegram for mental anguish 
aiohébéCauSeôf' the négligent fiailurB tb deliver thé message, ^whe^è'' the 
' négligence ocCurred in another state, by the law of . jvliich there could not 
be sucb reopv^ry, .. ,, : . 

[Ed. Note.— ^For other caees-, see Telegraphs and Téléphones, Dec. Dig.. 

«27.*- ■ ... , , ,,:,,,, . . , , .,:\, ;. :' 

pamages for . menfal suffering from delay in dellvering telegram, see 
iiQles to Chicago, R.Ï. & P. Ry. Co.' v. Câulfield; 11 0.'C. A. 571 ; Westera 
Union Telegraph Co. v. Ooggin, 15 C. a A. 250; tVestern Union Tele- 
graph Ca., v. Morris, 28 C. O. A. 62.] .1 ' • 

In Errorto the Circuit Court of the United States fdr the Eastern 
District of Arkansas. . 

Action by,J. W. Burris' against.thë Western Union Telegraph Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed. 

*For otbor cases se« same topic & 9 kuuber In Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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G. H. Fearons, U. M. Rose, W. E. Hemingway, G. B. Rose, D. H. 
Cantrell, and J. F. Ix)ughborough, for plaintiff in error. 

U. L. Meade, Jeff Davis, Frank Face, O. T. Hamlin, and T. M. 
Seawel, for défendant in error. 

Before SANBORN, Circuit Judge, and RINER and WM. H. 
MUNGER, District Judges. 

RINER, District Judge. This was an action brought by the défend- 
ant in error, hereafter called the plaintiff, against the plaintiff in error, 
hereafter Called the défendant, to recover damages for the failure to 
deliver a telegram. The right to recover damages in this case is based 
upon an act of the Législature of the state of Arkansas passed in 1903 
(Acts 1903, p. 124), which reàds as foUows : 

"(1) On and after the passage of this aet ail telegraph companles doing 
business In this state shall be liable In damages for mental anguish or suf- 
fering, even in the absence of tiodlly Injury or pecunlary loss, for négligence 
in receiying, transmitting or deliverlng messages. 

"(2) That nothlng contàlned In this act shall préjudice the rlghts and rem- 
édies now provided by law against telegraph companles, and the rlghts and 
remédies provided for by this act shall be in addition to those now existing. 

"(3) That in ail actions under this act the jury may award suoh damages 
as they conclude resulted from the négligence oî the said telegraph Com- 
pany." ' 

The plaintiff, J. W. Burris, lived at Russellville, Ark. Mrs. Nora 
Brashear was the daughter of the plaintiff, and lived with her husband, 
: D. W. Brashear, at Wecharty, six miles from Holdenville, 0kl. Prior 
to the sending -of the message Mrs. Brashear was taken ill,. and her 
condition became alarming on March 12, 1908. On that date, at her 
husband's request, A. C. Brashear, his . brother, delivered to the de- 
fendant, to be transmitted over its Unes, the f ollowing telegram : 

"HoldenTîlle, Oklahoroa, March 12, 1908, 3 o'clock p. m. To Mr. J. W. Bur- 
ris, in ;care of R. C. West, Russellville, Ark. . Corne at once. Nora is at the 
point of deatb. A. C. Brashear." i 

R. C. West was a friend of the family, who lived and was engaged 
in business at Russellville, Ark. The telegram was correctly trans- 
mitted'to the city of St. Louis, Mo., through the several relay offices 
of the défendant, where the destination of the message through mis- 
take or négligence was changed from Russellville, Ark., to Russell- 
ville, Ky., and the message was f orwàrded to the latter place, and never 
received by the défendant. It was not within the state of Arkansas 
in the course of its transmission. On March 14th the plaintiff was 
notified over long-distance téléphone of the serions illness of his 
daughter, and he immediately lef t Russellville for Holdenville, Okl., 
arriving there on the morning of March 16th, and after the death of 
His daughter, which occurred on the eveining of March 15th. She was 
buried on the afternoon of the day of his arrivai, and he attended the 
funeràl. 

The pétition contâined the f ollowing allégations; 

"Plaintiff, further complaining of défendant, allèges: That said message 
Fo delivered to tlie agent of the défendant at Holdenville, OUI., by A. G. 
Brashear, and received by said agent, was, through the carelessnesa and neg- 
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llgGflceof.'Sald agent, missent. • '♦ * TJiat, by rea^on of tbe négligence 
' and earelessnéss and vvrongs liereln alleged and complained of, plaintiff was 

deprlved of the eomfort, satisfaction, and pleatsure of seeiiig and talking to 
• WsdaugKtei' before her deatlii to his gréât mental anguish, grief, and suffer- 

ing of mind and feelings"— for wliieh lie claimed damages in the sum of 

-$2,500.. 

The court directed a verdict in favor qf the î)laintifï upOti the ques- 
tion of négligence, and submitted the question of the damages to be 
-alldwedplaintifï to the jury. The instruction was as follows: 

, ''Pt)f thésfe reasons, the court felt It its, duty, under the laws of thls state, 
to direct a Merdict for the plaintifC. This leares only one question to be de- 
termined b;? you; gentlemen of the jury, and. that Is the question of what the 
damages snall be." 

The action is to recover damages for mental' knguish alone; no 
daim being. made that thei^e was any personal injury or pecuniary 
loss. Prior to the case of So Relie v. Telegraph Company, 55 'Tex. 
'308, 40 Am. ''Rèip: 805, decided in 1881, the authorities were uniform 
..to.the .efï,«cit, that, in the 'absence of a statute, mental anguish alone, 
i unaccompaniedby Personal; injury or pecuniary loss> did not consti- 
tute a basis for the recdvery of damages ; but in that ca.se a new doc- 
^tririè in the ïa\^ pf damages wàs' announced. .It was there held by the 
ëupreliie Court of Texas that the plaintiff mightrécoVer damageg for 
delay in delivering a telegram, though the injury sustained was solely 
mental' ânguish. The So Relie Case was in part overruled in the case 
of Railroad Company v. Levy, 69 Tex. 663, 46 Am. Rep. 278, and 
another case by the samie title, 59 Tex. 543, 46 Am.- Rep. 269; but in 
a latèr case (Stuart v. Telegr aph Company, 66 Tex. 580, 18 S. W. 351, 
'59 Am. Re{). 623), the èalses of Railroad Company v. Levy were in 
effect overruled; and the doctrine of the So Relie Case reinstated. So 
that, while it cannot bë said that the So Relie Case has been at ail 
times consistently followed, yet we think it is true that since the case 
■of Stuart V. Telegraph Gompâny, supra, by the décisions of the Su- 
prême Court of that state, damages may bé recovered in such a case. 
Railway Company v. Wilson, 69 Tex. 739, 7 S. W. 653 ; Telegraph 
Company, v.Cooper,..7'.l, Tex. 507, 9 S; W. 598, 1 h. R. A. 728, 10 
Am. St. Rep. 772 ; Telegraph Company v. Broesche, 73 Tex. 654, 
10 S. W. 734, 13 Am. St. Rep. 843; Telegraph. Company v. Simpson, 
73Tex. 423, 11 S. W. 385.., ; 

The same viewhas beentaken by the Suprême Courts of Indiana, 
; Alabania, Kentiicky, Tenfiessee, and- North Carolina; Wadsworth v. 
Telegraph Company, 86, Tenu. 695, ,8 S. W- 574, 6, Am. St. Rep. 864; 
: Reese v. Telegraph Cornpany, 123 I-nd, 294, 24 N. Ë. 163, 7 L. R. A. 
,683; Telftgraph Company v. Henderson, 89 Ala. 510,. ,7.. South. 419, 
' 18 Am...Stt iRpp, 148; ;'phompson v., Telegraph Company, 106 N. ,C. 
549, 11 S. E. 269;! Chapman v. Tel çgraph Company, 90 Ky. 265, 13 

■S. W.,880.; . ; . ',. _ ^' ., ., -, , ., - .,„, , ; 

The Texas doctrine has not been generally followed, for various 

reasons stated by the courts, among whiçh are': (1) ffhat it is a de- 

. parture, frprn the sound and safe prinçiples of the common law; (2) 

|hat the dîfiîculty, of estimating a pecupîary compensation for mental 

ang^isb is in itself a sufficient reason for adhering, to the coiTimon-Iaw 



WESTERN UNION TELEGRAPH CO. V. BUKRI8. 95 

rùle preventing a recovéry in such cases ; (3) that the amount of liti- 
gation which would grow out of the adoption of such a rule would be 
intolérable ; (4) that the measure of damages to be adopted would be 
s'o indefinite and so indefinable as tp subjèct thé défendant in such 
cases to the possibility of great oppression ; and the difficulty of se- 
curing évidence as to the mental suffering is stated in some of the 
cases as another reason why mental anguish should not be made the 
sole basis of an action. 

The fédéral courts hâve uniformly refuSed to sanction the recovéry 
against a telegraph company for mental anguish caused by delay in 
delivèrihg a message, whére that is the dnly ground of damage. Chase 
V. Telegraph Company (C. C.) 44 Fed! 454, 10 L. R. A. 464; Craw- 
son V. Telegraph Company (C. C.) 47 Fed. 544; Tyler v. Telegraph 
Company (C. C.) 54 Fed. 634 ; Kessler v. Telegraph Company (C. C) 
55 Fed. 603 ; Gahan v. Telegraph Company (C. C.) 55 Fed. 443. 

In the case of Telegraph Company v. Wood, 57' Fed. 474, 6 C. C. 
A. 433, 31 L. R. A. 706, the court held that the question of thelia- 
bility of the telegraph company for the f ailure to deliver a message 
promptly is one of gênerai law, as to which, in the absence of statutory 
provisions, the décisions of the statè courts are not ^controlling in the 
fédéral courts, and in that case, although the action originated in Tex- 
as, the court refused to follow the Texas décisions. Without attempt- 
ing à full review of the authorities foUowing the rule announcedby 
the fédéral courts, we cite the following: Telegraph Co. v. Rogers, 
68 Miss. 748, 9 .South. 823, 13 L. R., A. 859, 34 Am. St. Rep. 300; 
Russell V. Telegraph Co., 3 Ùak. 315, 19 N. W. 408; Gonnell v. Tele- 
graph Co., 116 Mo., 34, 33 S. W. 345, 20 L. R. A. 173, 38 Am. St. 
Rep. 575 ; Kester v. Telegraph Co., 8 Ohio Cir. Ct. R. 336 ; Summer- 
field V. Telegraph Co., 87 Wis. 1, 57 N. W. 973, 41 Am. St. Rep. 17; 
West V.. Telegraph Company, 39 Kan. 93, 17 Pac. 807, 7 Am. St. Rep. 
530; Chapman v, Telegraph Co., 88 Ga; 763, 15 S- E. 901, 17 L. R. 
A. 430,' 30 Am. St. Rep. 18,3; Francis v. Telegraph Co., 58 Minri. 253, 
59 N. W. 1078, 35 L. R. A. 406, 49 Am. St. Rep. S07; Peay v. West- 
ern Union telegraph Co., 64 Ark. 538, 43 S- W. 963, 39 L. R. A. 463. 

We think the rule announced by the fédéral courts and by the courts 
of last resort in the states just mentioned is in ail respects sound, and 
therefore that the plaintifï's right to recover dépends wholly upon the 
statute of Arkansas. It is the rule in England, and bas been held by 
some of the courts in this country, that the addressee of a télégraphie 
message cannot maintain an action against the company for delay in 
delivering the message upon the ground that there was no privity of 
contract betwieen the addressee and the telegraph company, unless 
where the company had some notice thât the contract was made for his 
benefit. Telegraph Company v. Wood, 57 Fed. 471, 6 C. C. A. 433, 31 
L. R. A. 706, and Telegraph Company v. Henderson, 89 Ala. 510, 7 
South. 419, 18 Am. St. Rep. 148, supra. But in most of the states it is 
held that the person to'whom a telegram is sent, where it is intended 
for his benefit or information, has a right of action' against the compa- 
ny for négligent delay in its transmission and delivery. Telegraph Co. 
V. Dubois, 138 111. 348, 31 N. E. 4, 15 Am. St. Rep. 109 ; Harkness v. 
Telegraph Co., 73 lowa, 190, 34 N. W. 811, 5 Am. St. Rep. 672; 
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El\«obd V. Telegraph Co., :45. N. Y. 549, 6- Am. Rep. 140; Telegraph 
Go. V. Dryburg, 35, Pa. 298, 78 Am. Dec. 338; Ajkin, v. Telegraph 
Co., 5 S. C.. 358; Markel v. Tekgraph Co., 19 ^lo. App. 80; Tele-: 
graph Co. v. Wil?on, !93 Ala. 32,! 9 South. 414, 30 Am. St. Rep. 23; 
Chapman v. Telegr^phsÇo,, 90 Ky. 365, 13 S. W. 880; Young v. Tel- 
egraph Co., 107 N. C 370, 11 S. E. 1044, 9 L. R. A. 669', 33 Am. St. 
Rep. $83.. The reason gener^IIy assignfd-js; that.a telegraph company 
is a public agency, and as such is bouud to exe;-cise ordinary care in 
receiving, -tiîanstnitting, and 4elivering miessages, and is, therefore, re- 
sponsable tQ, anyone injured byiits,,negljgence. 

The action hfere is to recover damages i for mental anguigh because 
ofthe: négligence of the défendant in failing; to deliver -thetelegram, 
and it is therefore not an action upon cDi|tract, but in tort. The tort 
whiçh is the gist of the action is the négligence qf the défendant in, 
failing to perfôrm a duty iijiposed upon it by law. Western Union 
Telegraph ,Co.:-v., Dubois, 138 111. 248, 21 N. ,E. 4, 15 , Am. St. Rep. 
109;' Shingleur v. Weste;rniUnicm Telegraph - Co., 72 Miss. 1030, 18 
South. 425, 80 :!.. R.,A.i444, 48 Am. St. Rep. 604; Nev^ York. Print- 
ing, Telegraph Co. v. Dryburg, 35 Pa. 298, 78 Am..Dfic, 338; Herron 
V. Westertl'Union Telegraph. Go., 90ilowa, J29, 57 N. W. 696; West- 
ern. Union Telegraph Company v. Ford, 77 Ark. 686, 93 S. W. 528. 
In the case last cited the court said:'., ., 

"In fact, the right of an addressëë to recover; damages at ail isinot based. 

ui)on fiOBtraet, ,as -noue exlsts." ,: -, .,,, ^ ■ 

And while allo'^ing a recovery jn thât case, beicause 6i thé negli- 
gejide of thé' défendant fn'failiiigto deliver the itiès.sage, it .waà put 
ujSon the ground^that thetiegligence oCcurVed in the staté of Arkansas ; 
but the court exprçssly de'clitiéci to" decicle \yhat thé effècf would be if 
the négligence occiirred, in a sta'te ot.l]ér,thah the sta;tç'of^ Arkansas. 
• ,In the case of. Western, Union Tëlègfaph'Compaily'v. Grërishaw; 135 
S. W. 430; decided by the' Suprême GpUrt pf Arkarisâs February 7, 
1910, not yét bfficially repôrted, the court saîd : ' ■' 

"Ùnder .pur staïute there can.be no recovery of damages for. mental an- 
guish unle'ds there bas been liegligence 'in reeeiving,''traiismltting or dellver- 
ing the mèfesage.' The purposè of out êtatnte wns to allow ïecôveiry for men- 
tal anguishonly In, such. «âges." ;;; .,} 

After expressing the view thât no négligence had béefl .established in 
the case,^'the cOù'rt fûrthëi''said: .'". .•',.'' - "'. ' 

."But if .jjegUgenee was sljown, . then the négligence pceiirred In' Missouri, 
aiid no recovery coiild be had In JiiisSourl for mental angiiisli alone. The con- 
tràct itseU wàs not màde in this stàte, nor in a place where there conidbe 
a recovery for mental anguish, unaccompanied by physical injiury. ' The nég- 
ligence, if: ,^iiy,, whiçh gave ,a cause of action uuder the , statut? for mental 
anguish, did not ocçur in this state, or lu any state where damages for men- 
tal anguish alone could be l'ecbvered. We concludè, théirèïore, that in no pos- 
sible view ëf thé case was the appellee; éntitleâ to recoverl" 

If the action Js ojie in tort, and \ve think it is, the plaintiflf's rigïit pf 
recovery is governe4,by,thp,law of the, state wherein the ;aç,t 0;f négli- 
gence occurred. It is not charged in the complaint that the négligence 
of the. défendant oç-çtirred in Arkansas, and we think tlie testimony 
shows that the négligence occurred at St.^ Louis, in the state of Mis- 
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sôurî, and thîs was evîdently the view of the trial judge, for he in- 
structed the jury that: 

"When it [referring to the message] reaohed St. Louis it seems to hâve 
been direeted to Russellville, Ky. ; at least the telegrapher who received it 
there thoiight it was intended for Russellville, Ky., and thereupon he sent it 
to Russellville, Ky., and, of course, fouud nio one there by the name of the 
addressee." 

It is conceded that under the laws of Missouri, where the negHgence 
occurred, there can be no recovery for mental anguish alone, unac- 
companiedby Personal in jury or pecuniàry lôss. This being true,, the 
plaintiff is not entitled to damages by reason of the neghgence of the 
défendant occurring in that state. 

The view vve hâve taken of this casé renders it unnecessary to dis- 
cuss the Dther questions suggested by counsel in their briefs. 

The judgment is reversed, with instructions to grant a new trial. 



:■ PIKE et al. v. CINCINNATI EEALTY CO. 

(Circuit Court of Appeals, Sixth Circuit. May 3, 1910.) 

No. 2,002. 

I.Landloed AND Tenant (§ 156*)^Constbuction of Lease for Long Tebm 
-^Destruction op Buildings bï Firk— Rebuilding— Ï*boceeds ojf In- 
SUBANCE — "In the Same Condition." 

Iniproved clty real estate left in trust by a will was leased for 99 years 
by authority from thè court; the lease providing that the lessee sliquld 
maintain the property iu good condition and repair,: that he should not 
remove noi* destroy the improvements, that If he should cause improve- 
ments, repairs, ôr changes to be made he should "replace oM inlprove- 
ments by new ones of equal value and fully as substantial," and that he 
should maintain Insurance oa the property, payable to the trustée of the 
estate, "for the use and benefit" of the benefleiaries under thé will. It 
f urther proVided that, should there be a partial or total loss of the build- 
ings and improvements, the Insurance nloney coUected therefrom should 
"be applied and expended to replace said Improvements upou said prop- 
erty in the same condition as beforei said damage occurred." HeXd, that 
sueh provisions were intended prineipally to afCord seeurlty for the rent 
and the rèstoration of the property In unimpaired condition at the end of 
the term, and shoilld be c6nstrued 'together with that purpose In view; 
that the provision that the insurante money should bè ùsedto replace the 
improvements "in the same condition" as before did not require ,the les- 
see, after the buildings had been destroyed by fire,; to rebulld them in the 
same for m as the old, but that his obligation was only to replace them 
with new ones "of equal value and fully as substantial," for which pur- 
pose he was entitled to the Insurance money ; nor dId such provisions 
warrant the trustée, after collecting the Insurance,, and when the lessee 
was proceeding to bulld a large liotel on the property of four or five 
tlmesthe value of the old buildings, in refuslng to pay over the Insurance 
money on the ground that the beiieficlaries did not approve of the build- 
ing. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 567 ; 
Dec. Dig. § 156.*] 

•For other cases se,e same topic.& § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
179 F.— 7 
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2. I^ANbLORD ANb.TEjjÂNT (l'ISB*) — CONSTSUCTiON ;oï'LEjV,SE EÔlt L'ONG TeeM 

— Rebuilding Afteb Fibe. , , • 

Neither the fact tliat the estate owned a hôtel in thë vicinlty with 
■ which the new ône ' would come' Into eompetltion, nor the fact that the 
-new hôtel al socovered a lot not owned by the lessor estate» waa a ground 
for the withholding of the Insurance money by the trustée, in the ab- 
sence of any such condition In the lease; it being shown that the part 
of the building ou the leased property largely exceeded in value the old 
buildings, and that, if necessary at the end of the term, it eould be sep- 
ara ted. from the remàinder and made into a completed building at com- 
paratively small expense. •■ . 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. | 
587; Dec. Cig. § 156.*] , . , 

3. Trusts (§ 315*) — Compensation o* Trustée— Patmbnt ekom Fund. 

The practice of compensating a trustée out ôf a fuiid for his services 

lu the care of it bas no application to a case where he Is simply sub- 

serving the interest of one party in a contest for possessioHof the fund. 

, [Ed. Note.— For other cases, see Trusts, ' Cent. Big.-§§ 433, 440; Dec. 

Dig. § 315.*] 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

Suit in equity by the Cincinnati Reâlty Coitapany àgàinst EUen M. 
Pike, executrix and trustée, and others, Decree for complainant, and 
défendants appeai. Modified and affirmèd. ' 

F. B. James and John McMahon,-for appellants. 
F. O. Suire and Drausin Wulsin, for appellee. 

: Béfore . S^VEREî^S,i WARRIN'ûTON, and 'Kr^ÀPPE'N, Circuit 
Judges. , ' 

SEVERENS, Circuit Judge. The bill in this case was filed to ob- 
ta'iri a dëërée' rêquiring the appellant to . turn over ,fi fuiid whiph had 
corne ito lïis, possession from insurance compàiiies.ion ficcount of the 
loss by fire of buildings situated on premises in Cincinnati, leased' un- 
der ând by the authority of a décrétai pfder of thé court of common 
plëas for .9^ yéars, with a privilège of reniewal and an option to pur- 
chaise, by, Albert C. Bariiey as the représentative of certain benefiçiaries 
of thç wjll of Samuel N. Pike, deceased, to Powel Crosley, whose title 
bas since been aequired by the Cjnfcinriati Realty Company, the com- 
plainant in the suit. THè right 6Ï the respective parties to this fund 
dépends upon the due 'constructiqn ;pf .yarious clauses in a paragraph 
of the lease, which are hère set forth : 

"And tbèsàld lessee,'for himself, his helrs, and assigna, further coyenànts 
and agréés with thë saW Albert C. Barney, fbr and on béhalf of the parties 
aforèsaid, that he will àt ail timés keep sald ijroperty sbund, tight, and tbor- 
ough good repalr; that hé will not remove br'destroy the Improvements how 
on sald propertiC; 'and that If he sball cause improvements, repairs, oi- chan- 
ges to be miide upon sald property, he will at ail times replace old improve- 
ments by'iiievvones of equal value and fdlly as substantlal; aud, further, 
that said lesseë, on behalf of himself, his heirs and assigns, further agrées 
that he wlli'at ail times during the contlnuance of this lease keep said Im- 
provements, or the buildings thereon, and the rents thereof, insured in good 
and solvent insuraueeicompanles for not less than one hundred and sixty-five 
thousand dollars, to be made payable to said Ellen M. Pike, trustée, or to ber 
Kuccessors in said trust, for the use and beneflt of the parties entitled to the 

•For otber cases see same topic & J nximbeb lit Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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same under the will of sald Samuel N Pike, deeeased. It is further oove- 
nanted and agreed that should any partial or total loss of buildings or im- 
provements occuv and insuranee money be eollected therefrom, that said In- 
surance money shall be applied and expended to replace said improvements 
upon said property In tlie same condition as before sald damage occurred." 

Other parts of the lease, and the circumstances leading up to and 
attending the making of it, which are supposed by counsel to aid in 
the construction oi the stipulations contained in the paragraph above 
quoted, are to be referred to. As we hâve said, the lease wàs made 
under a decree bf the court of common pleas. But we attach no par- 
ticular importance to that fact in the construction of the lease. The 
authority to make it is not questioned, and, when made, we think it is 
subject to the ordinary rules of interprétation. During the pendency 
of the lease, the buildings on the premises were insured in the sum of 
$165,000 by the lessee, and the loss made payable to Ellen M. Pike, 
who was then trustée of the estate. Later on they were almost totally 
destroyed by fire and the losses were eollected by her. Before she had 
conipletely eollected the losses, the Cincinnati Realty Company, hav- 
ing obtained an assignment of the lease, was preparing to build, in the 
place of the buildings which had been destroyed, the large building 
now, knbwn as the "Sinton Hôtel," the cost and value of which was 
many times greater than the value of the buildings which had been 
destroyed. Mrs, Pike, the trustée, after having devoted a small part 
to the repairing of a partly burned building on the leased property, re- 
fused to pay over the remaining bulk of the insuranee money on de- 
mand by the Realty Company upon the ground that she and the bene- 
ficiaries, of whom she was one, did not agrée to the structure which 
the Realty Company was preparing to build; and they hâve since 
maintained that attitude. If this position of the trustée is defensible, 
he might hold on to this money indefinitely unless the lessee should 
erect other buildings or should réconstruct the hôtel in such form as 
would conform to the views of the lessors. 

In support of the position taken by the trustée, his counsel point to, 
and chiefly rely upon, the final stipulation in the f oregoing paragraph, 
wherein it is provided that, if any insuranee money should be eollected, 
it "shall be applied to replace said improvements upon said property in 
the same condition as before said damage occurred"; and they say 
that "the same condition" means the same forms of buildings and 
structures as before the fire. We do not so interpret this language. It 
seems to us to refer to the state, quality, or predicament of the build- 
ings, etc., rather than to the structures themselves. This construction 
harmonizes with the other stipulations in the contract, while the other 
can only with difficulty be reconciled with them. In the first place, it 
is stipulated that the improvements on the premises should be kept in 
"thorough good repair" ; then that the lessee shall not remove or de- 
stroy the improvements then on said property. This concerns his own 
acts. Next, apprehending that destruction from other causes than the 
lessee's own act might occur, as from fire, it is provided "that if he 
• shall cause improvements, repairs, or changes to be made upon said 
property, he will at ail times replace old improvements by new ones of 
equal vaîlue and iuWy as substantial" as the old. Thereàs f air ground 
for.believing that this last stipulation was intended to cover ail kinds 
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of; improvements and changes, wliether resulting f rom his dwn act's' or 
-other causes, and that to the .extent of his ,ovvn destroying or removing- 
*it was intended to be compensatory for any disregard of that stipula;- 
tiori by the lessee. But wè do notneed to décide that question, for in 
this case the destruction of the old buildings was caused by accident, 
and not by the vohmtary act of the lessee. Then cornes the stipulation 
to keep up the insurance,with provision that, in case of loss, it should 
be paid to the trustée for the use of the beneficiaries under the wiU. 
And theh is the stipulation as to how the money shall be used as above 
stated. 

Now, without going further, we think it clear that the main ob- 
ject of: thèse stipulations concerning démolitions, repairs', and recon- 
structions was to maintain constantly the security for rent and the 
restoration of the property in an unimpaired conditionnât the end of 
the lease. They were dealing with the security of values. A stipula- 
tion that this Insurance money should only be used to replace th^ pld 
by the same kind of buildings would be inconsistent with the dominat- 
ing provision that, if the lessee should replace old irpprovements by 
new, thelatter should be of equal value and fully as substqntial as 
the old. And the rule in such conditions is that ail parts of the instru- 
iment shâllbe so read as to hârmonize with each other. This stipulation 
about the usé of the insurance money seems siniply in aid of the main 
stipulation about reconstruction, and had, the same object. Making the 
loss payable to the trustée and usable for the purpose stated was a de- 
vice to prevent its going to the lessee, who might otherwise use it as 
his own, without restriction. His agreement to use it for the purpose 
specifjed gave the lessôr the security of that obhgation, It was not 
intended that the lessdrs for whom thé lease was made should them- 
' salves expend the insufance money in, the construction .of new: improve- 
mentsxi iThatrduty was devolyed upontithe lessee, and was-an jmplied 
covenant on his part that he would ;expend the money in "repla,cing" 
the new împrovenaents for the old in asgood a condition, as, they ijvere 
before the;fire. Iri the naturial order ofthe.things to be dongy the 
trustée fof -the tessors- would pay the insurance:. money d^er to>.,the 
lessee. Thèdattercould not perfonii -his covenant ûntil mat wasdorie, 
nor would'he be charged withany duty in that regard until the lessors 
' had perfornied their . précèdent obHgation. Nealç y. Radclifif, 15 Q. 
B. .916;: Hûnt v. Bishop, 8 Exoh..675. It was said by Redfieldj J., ,in 
Dàyv. Essex County Bank, 13 Vt. 97 : 

"Where the parties are to i^erform t'oncurrent aets.-and tiie,plaintifï's act 
f omis ;. the basis or eonsidei'ation for ûefendant's act, the dele-ndaiit may al- 
ways excuse himself froui performance by relyiiig npon the failure of the 
plaintiff." ''". 

. They had no right to withhold the, money upon an appréhension that 
i'the lessee would violate his covenant by misappropriating it. If he 
should do that, or threaten to do it, they would hâve their remedy upon 
the : coverianf; Gorton v. Smart, 1 Sim. & St. 35. The default would 
be in not performing what possibly might.be a condition subséquent. 
: According to the old law, it might give ground for forfeiting the 
lease, if not'condoned by the lessor.t But the lessor might dhoose not 
to claim a forfeiture, and to go on -with the exécution of thè lease, and 
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treat the default as simply a violation of a collatéral covenant of the 
lessee. That this would be.the légal resuit in such circumstances is 
shown by several décisions of this court. In re Pennewell,119 Fed. 
139, 55 C. C. A. 571; Union Stockyards Ce. v. Nashville Packing Co., 
140 Fed. 701, 72 C. C. A. 195 ; Quinlan v. Green Ce, 157 Fed. 33, 40, 
84 C. G. A. 537, 19 L. R. A. (N. S.) 849. We are not to be understood 
as admitting that this covenant of the lessee is of the dignity of a con- 
dition, either précèdent or subséquent. We think it was neither, and 
gave no ground to the lessors for halting in the performance of their 
own stipulations. 

The two principal reasons which the trustée assigna forconstruing 
the stipulation in question to require the lessee to restore the effigies 
of the old structures are thèse : First, that it would be natural to sup- 
■f,'^se that the Pike family would wish to préserve some mémorial of 
the family and of their own associations with the property. If upon 
this suggestion we turn to the record, we find that not only in the lease, 
but in the course of the transaction on which it was made, no mention 
of the solicitude of the family in this behalf was made. The first sug- 
gestion that was made of it was when it was stated in the answer. 
That was too long after the making of the lease to be of value in inter- 
preting it. Nor can we think that the lessors gave thought to this mat- 
ter. The buildings on the premises had been built at an earlier day. 
They had been occupied for miscellaneous purposes, ranging f rom that 
of a hall sometimes fitted up for theatrical purposes, and sometimes 
for a merchants' exchange, at others for varions public or social gath- 
erings. The smaller rooms were used for miscellaneous purposes, as 
for restaurants, lodging rooms, kitchens, and other like uses. The 
buildings were respectable in appearance, and answered fairly well the 
current require;ments in respect of their stability and their uses ; but 
they were getting dilapidated and already in need of repair. The 
premises were in the heart of a large and growing city. Already in 
the near viçinity a larger and more massive style of buildings was be- 
ing projected. It is incredible, without more . évidence to go ,i}ipon, 
that thèse, parties intended or wished that for 100 years this spot should 
remain stationary, in order to furnish to the public the semblance of a 
family mémorial. We can attribute no weight whatever to the sug- 
gestion. -, ; 

The other reason, also stated for the first time in, the answer, is 
that the Pike estate was.then the owner ofthe "Burnet House." a hôtel 
standing in the viçinity, and that it is not to be supposed that the lessors 
would grant a lease under which a rival hôtel could be built and oper- 
ated. But the vvay to effect the exclusion of such buildings was to use 
in the lease appropriate language to express the purpose, and not to 
rely on inferences which an astute interpréter might construct from 
doubtful language. Such a matter would be of considérable financial 
importance; and even if it were proven that the subject was consid- 
ered.by the parties at the time there would be serions difficulty in the 
way of importing such a limitation into the contract, which makes no 
mention of it. But, as we are not convinced that the parties had in 
mind a purpose to effect such a restriction, we will not inquire into 
the conséquences which might ensue upon the other alternative. In. 



102 179 FEDERAL REPORTER. 

fine, there is nothing- in either o£ the suggested reasons which ought to 
influence the court in forming its judgment upon the proper construc- 
tion of the terms of this lease. No other reasons of more conséquence 
àhd leading to' a différent conclusion f rom that which we reach, hâve 
been presented. • Judge Thompson, in the court below, in a succinct 
and, as we think, sound opinion, disposed of the casé upon a hke inter- 
prétation of thé stipulations of the lease. 

Anothër question arising upon the manner of construction of the 
Sinton Hôtel is pressed by the défendants for the purpose of showing 
that the complainant is not observing its duty of keeping the property 
intact and free from entanglement with, or subservient to, adjacent 
property. Tô makç the matter clearer, wé will state some of the facts 
on which défendants' objection is rested. The Pike property, which 
was thé sùbject of the lease, while it had a northern f routage of 170 
feet on Fourth street, one of the principal streets of the city, did not 
extènd to the neàrést streets to the east or west of it. Between Vine 
Street on the west and the west side of the leased property there was 
another lot, some 29 feet and 4 inches wide, f ronting also on Fourth 
Street and located .in the northwest corner of the sqUâre. This lot is 
called in the record the "Seasongood Lot." The fee Simple was in oth- 
er parties. But the Cincinnati Realty Company had acquired 99-year 
leases of it, paying rent to the ownérs. The Sinton Hôtel extends over 
not merély the Pike property, but also the Seasongood lot, and there 
is therefore a f routage on both Fourth and Vine streets. There is 
nothirig in the construction of the hôtel to show or create any line of 
démarcation between the two properties. The défendants say that if 
their property should corne back to them they might be obliged to pay 
the rent due for the Seasongood lot in order to enjoy theif own prop- 
erty, and it might be a rent which they would not wish to pay. But 
if, as we think, the lessors were looking to the maintenance of value in 
their securities, rather than the forms of structures, their interests hâve 
been greatly improved. To begin with, the testimony shows that the 
Sinton Hôtel, which is a massive building 10 stories high, cost and is 
of a value four or five times greater than that of the buildings stand- 
ing on the property' at the date of their lease. And it also shows that, 
if trouble shouM ever arise with the owners of the Seasongood lot, the 
hôtel could be divided on the line, and a complète hôtel could be fin- 
ished up on the Pike property. The cost of making the change is 
shown to be not large, at leafet notso large as to compare with the im- 
provement in ' value which the hôtel standing on the Pike property 
woiild contribute to the value of the lessée's covenants in the lease. 
We think there is nothing of which the défendants can complain. 
More has been pourèd into their lap than was promised. Nor do we 
think' that the violation, if this be a violation, of the obligatiori.to keep 
the premises in good condition, furnishes any légal ground for the re- 
fusai of the défendants to pay over the Insurance money; the latter 
covenant being iîrst to bè performed, as we hâve already pointed oùt. 

Another matter remains to be cônsidered. The défendants' claim 
that before the insurance money ié paid over there should be deducted 
aitd retained, either by the court below or by the probate court on leave 
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given by'the court, certain charges which, as they are enumerated in' 
appellants' brief, stand as follows: 

"(a) To Jones & James for the following services: Balance service collect- 

ing said insuranee money, not to exceed $ ; adviee given EUen M. Pike, 

administrator and trustée as aforesaid, as to said insuranee money from 
time of lire to time of her death, not to exceed $ — ■ — — ; adviee given Rankin 
D. Jones, administrator and trustée as aforesaid, from Ellen M. Plke's death 
to the Ist day of June, 1909, not to exceed $ — - — . 

"(b) To the estate of Ellen M. Pike, deceased, for services durlng her life- 
tlme in the matter of care of said Insurance money, not to exceed $ — — — . 

"(c) To Rankin D. Jones, as administrator and trustée as aforesaid, for the 
care and dlsburslng said Insurance money as in thls decree provided, not to 
exceed $ . 

"(d) To costs and expenses Ineurred by said Ellen M. Pike, as admlnlstra- 
trix and trustée as aforesaid, as to collecting said insuranee and as to said 
premlses after the fire, $ ■." 

We think the court below might properly allow to the trustée the 
necessary costs and expenses ineurred in collecting the insuranee mon- 
ey. But nothing should be allowed as against the complainant for any 
services or expenses rendered or ineurred since that time. The trus- 
tée has not been acting as a trustée for the complainant, but has been in 
the service of the beneficiaries of the estate, and should look to them 
for his compensation. The complainant was entitled to receive what 
the trustée received, and it would be plainly inéquitable that it should 
contribute to the expenses of a contest set up against it or ineurred' in 
conséquence thereof. The practice of compensating the trustée out of 
the fund for his services in the câre of it has no application to a case 
where the trustée is simply subserving the interest of one of the parties 
in a contest for the possession of the fund. In this case the trustée 
identified himself with the beneficiaries when he refused to turn over 
the money after collecting it. 

The decree should be modified by an allowance to the trustée of the 
cost and expenses necessarily ineurred in recovering the insuranee 
money, if not already allowed and compensated for in the decree ap- 
pealed from, and thereupon the said decree should be affirmed. It is 
so ordered. 
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SAME V. HIGGINS et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 18, 1910.) 

Nos. 179, 180. 

1. Insurance (§ 138*) — Marine Insubance— Construction of Polict. 

Certiflcates Insurlng freight, issued under runniug policies, are not in- 
valld because the policies are upon cargo ; but the polleies, for the pur- 
pose of such certiflcates, niust be read with the substitution of freight for 
goods and merchandise. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 246 ; Dec. Dlg. 
§ 138.*] 

•For otier cases see same toplc & 5 numbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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2; Insurance (§ 115*) — Mariiïe Insurance— FEEiGHT—lNStrHABLE iNtEREST. 

The chartered owner of a steamship, which subcliartered it for a voy- 
age for a lump sum, one half to be paid in advauce aud the other half by 
the blli of ladiug f reight, lias an insurable interest In such freight. 

[Ëd. Note. — For other cases, see Insuranefe, Cent. Dig. §§ 154-15T; Dec. 
Dig. § 115.*] 

3. Insubance (§ 415*) — Marine Insurance— Freight— Seaworth.iness of 
Vessel. \. , '.. ' 

Uflder a charter of a vessel to carry a cargo of live stock, the fodder to 
be provlfled by the charterer, the fodder was au ajipurtenance of the cargo, 
and not of the vessel ; and, the fact that it was not of prop^r Imid, by rea- 
son of wliiçh there was an excessive mortality among the animais on the 
voyage, did not render the ship unseaworthy for the voyage, rior afCect the 
right of the owner to recover on policies insuring the freight, including the 
risk pf mortality. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1111; Dec. Dig. 
§ 415.*] 

4. Insurance (§ 480*) — Marine Insurance- Extent of Loss— Expenditures 
, Un des Sue and Labor Clause. 

Under the sue and labor clause of marine policies insuring freight on 
a cargo of live stock, where, because of the refusai of the eattlëmen ship- 
ped to work, the ship Waë compelled to deviate fromher voyage to pro- 
'cure others, the insurers are liablê in the first instance for the expenses 
^ . incurred in such déviation, being subrogated to the right of the insured to 
recover contribution In gênerai average. 

[Ed. Note. — J'or btlier cases, see Insurance, Dec. Dig. § 489.*] 

Appeals from the District Court of the United States for the South- 
erti Distfiét of New York. 

Suits in admiralty by the Tweedie Tradiiig Company against the 
Westefn Assurance Company of Toronto and against A. Foster Hig- 
gins and otherS'. Decrees for Hbelant (168 Fed, 962), and respond- 
ents appeah Affirme'd. . '■■ 

Wing, Putnam & Burlingham (Cha.rles C. Èurhngham and L. Ever- 
ett, of cburisèl), for appellants. 

Ralph J. M. Bullowa (F. M. Brown, of counsel), for appellee. 

Before LACÎOMBE, COXE, and WARD, Circuit Judges. 

_ WARD, Circuit Judge. July 8, 1904, the hbelant, described as the 
time chartered owner of the steamer Nordkyn, subchartered her 
carrying capacity to James Graham for a cargo of live stock and 
gênerai merchandise from New Orléans to Cape Town^ South Africa. 
The charter to the libelant is not in évidence; but we shall assume, 
from the description of the libelant in the subcharter as time chartered 
owner, that it Was owner pro hac vice. The libelant claims to recover 
the bill of lading freight per head on animais which died during the 
voyage, amounting to some $3,000, and also expenses incurred under 
the sue and labor clause, amounting to some $2,000. 
The material articles of the charter party are as follows : 

"4. Also that the total amount of freight payable by the parties of the sec- 
ond part Is to be a lump sum of £4,250 Br. Stg. in full of ail primage, port 
charges, dues, pilotage, etc., at both ports of loading and discharging. One half 
of this total aniounï of freight say £2,125 Br. Stg. to be prepalA by the parties 
of the second part at New Orléans, on signing of Bill s of Dading by the Mas- 

*For other cases see same topic & § number in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ter. The remaining one half, say £2,125 Br. Stg. to be paid on flellvery of the 
liye stock, etc., at Cape Town, S. A. Bills of Lsidiiig to glve shlp lien on live 
stock, etc., for the balance of freight due this balance to be insured at char- 
terer's expense for shlps beneflt against ail risk including niortallty. Insur- 
ance certificate to be turned over to the Tweedle Trading Co. as soon as re- 
celved by Jas. Graham and Jas. Graham to notlty the Tn-eedie Trading Co. 
before sailing of where Insurance efCected and conditions." 

"7. Also that the Gaptain shall sign Bills of Lading as and when presented 
without référence or préjudice to this charter party, ^ny différence lu freighi 
to be settled at port of loading before sailing, if in chartérers favor, by Çap- 
taln's draft payable flvè days af ter arrivai at Cape To\<ti, li In steamers favor, 
in cash at New Orléans less the Insurance." 

"à Also that chartérers to supply live stock fittings, furnish cattlemen, feed 
and fodder for the live stock at their owii expense and to load an^ discharge 
the ship f ree of charge. 

"10, Also that the ship is to pay for vituallng the cattlemen, furnishing 
thèm wlth ordinary eattlémen's food and retuming them to a United States 
port via port or ports." 

Upon shipment of the cargo at New Orléans, Graham prepaid one- 
half of the freight, iS^lSoj and the niaster signed biUs of ladnig call- 
ing for freight payable at a fixed rate on each animal delivered at 
Cape Town, aggrcgating £2,125.6.10. Freight on each animal dying 
during the voyage would, of course, be lost. To cover this contin- 
gency, Graham took out certificates of insurance under running poli- 
cies of the défendants, the Western Assurance Company of Toronto 
and the United States Lloyds, for the précise amount of the bill of 
lading freight on each head of live stock, against, among other risks, 
the risk of mortality; every animal being a separate subject of in- 
surance. 

Two of the running policies under which the certificates were issued 
were upon cargo, but we think this discrepancy présents no real diffi- 
culty., The subject of insurance i]nder the certificates being freight, 
the running policies must be read with the substitution of freight for 
goods and merchandise. Many of counsel's contentions, arising from 
the use of printed forms not consistent with the real agreements of 
the charter, may be disposed of in a similar manner. The certificates, 
though payable to the order of Graham, provide that they are to be 
treated "as if the property was covered by a spécial policy direct to 
the hplder of this certifiicate." 

The libelant sues as the holder, and we hâve no doubt that the ar- 
rangement between it and Graham was that it was to be paid the bal- 
ance of'the charter hire by the bill of lading freight per head on 
animais delivered, and to be protected against loss of freight result- 
ing from death of animais by the insurance which Graham took out. 
The libelant's insurable interest is perfectly clear, and that is ail it 
need prove. 

Even admitting the foregoing, the respondents still contend that 
the libelant cannot recover because the extraordinary mortality was 
due (and we shall assume this to be so) to the shipper's failure to 
supply enough bran or oats along with the natural or prairie grass hay 
to make the fodder digestible by the live stock, and that this amounted 
to unseaworthiness of the vessel. Assuming the mortality to hâve been 
caused as stated, the conclusion dépends upon whether the fodder is 
to be regarded as an appurtenance of the vessel or of the cargo. If 
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of the vessel, the libelant cannot recover because of the implied war- 
ranty by ail interests insured on the voyage of the seaworthiness of 
the'vessd. Sleigh V. Tyser, L. R. [1900] 2 Q. B. D. 333. But there 
'is ho such implied warranty of the fitness of the cargo. As the li- 
belant had nothing whatever to do with the fodder, we do not think 
its Insurance on freight is affected by the character of the fodder, 
even if of an improper Icind, or, as alleged in this case, of insufficient 
varifty., iCf^nsequèn^iy the libelant is, entitled to recover for the bill 
of lading freight lost on the live stock which was not delivered. 

This brihgs trs to the claim under the sue and labor clause. Some 
of the'-tit'tlieiiiel'i's'upplied'by the shippèr having refused to work on 
account pf the fare furnished thero, the master deviated to Bafbados 
to discharge thèse men and secure others in their place. We cannot 
say he was not justified in doing so. This cost the libelant : 

7 days 18 hours, at £750 per calendar month, equal $ î>24 71 

Coal consumed duTing that tlme , 764 88 

Extta vletuallng of cattlemen S4 (X) 

Laarie & Oo. biU 257 48 

a*otal (Int. from Sept. 1, 1904) $2,031 07 

Thèse expenses were incurred solely to prevent the mortality of the 
live stock, and iricidentally the loss of the freight which was insured. 
It was a direct loss, recoverable under the policies from the under- 
writers in the first instance. The Pomeranian, Prob. Div. [1895] 349. 
Evidently the déviation was even more for the benefit of the owners 
and insurers of the cattle, but upon payment the underwriters on 
freight would hâve been subrogated to the right of the insured to 
recover contribution in gênerai average (The St. Paul [D. C] 100 
Fed. 304), and this could hâve been adjusted between the two interests 
of freight and cargo only. 

As the underwriters upon the cattlé Were the same as the under- 
writers on the freight, no iiiconvenience arises from the circumstance 
that thé master did not take steps ta secure average bonds and td haye 
a'gfeneràl average adjustmeht rriade at the port of destination.. 

The District Judge found that the shippers had ëxercised unusual 
care to prpvide fodder, proper in kind and varietyî and held that the 
uncjerwfjiférs would be liable, even if it had proyed not to be so. Al- 
though Wfe hâve not deemed it necessary to go into the, subject, we 
agréé with his conclusion in respect" to both fact and law. 

DeCreë àffirmed, with interest and costs. 
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THE F, A. KILBURN.t 

(Circuit Court of Appeals, Ninth Circuit May 9, 1910.) 

No. 1,792. 

1. Maritime Liens (§ 24*) — Statutory Lien for Repairs— Repairs Mads in 

Home Pobt — Necessity of Contract. 

The presumptioii that attends the maUing of repairs or furnishlng of 
supplies to a vessel in a foreign port will not arise to support a lien for 
repairs in her home port, glven only 'by the local law ; but proof of an 
understanding, express or Implled, that they were furnlshed on the créd- 
it of the vessel, is essentlal. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. § 30; Dec. 
Dig. § 24.*] 

2. Maritime Liens (§ 29*): — Statutory Lien foe Repairs— Authoritt oï 

Agent to Eepbesent Owneb. 

During more than 3 years and on some 30 occasions libelant had made 
repairs on a steamer in her home port at the request of the chief en- 
giueer, in each case on the crédit of the vessel and charging the vessel 
and ovvner, and in each case it recelved its pay. The owner chartered the 
vessel by a time charter, requiring the charterer to keep her in repair 
and return her free from liens. He reserved the right to retaln the chief 
engineer, and directed hlm to see that the charterer liept the Vessel in 
repalr. Being in need, of repairs, by authority of the charterer the en- 
gineer ordered the same from libelant, whlch furnlshed them, charging 
vessel and owner as usual, and having no knowledge of the charter. 
Bel'd, that the engineer had ostensible authority from the owner to order 
Buch repairs, and that libelant was entltled to a lien on the vessel there- 
for, under a. local statute giving a lien for repairs made under contract 
with the owner. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 48 ; Dec. 
Dig. § 29.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Suit in admiralty by the Moore & Scott Iron Works against the 
steamer F. A. Kilburn. Decree for libelant, and claimant, the Maritime 
Investment Company, appeals. Affirraed. 

Samuel Rosenheim and Bernard Silverstein, for appellaiits. 
Ira S. LilHck, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The libel in this case was brought to ,enforce 
an alleged lien upon the steamer F. A. Kilburn for repairs to her 
machinery and supplies furnlshed her while in her home port of San 
Francisco, upon the order of the chief engineer of the steamer, to the 
aggregate value of $1,429.44 — such a lien being given by the local 
law. Code Civ. Proc. Cal. § 813. The presumption that attends the 
making and furnishing of such supplies to a ship in a foreign port 
upon the order of her master is not sufficient to establish a valid lien 
on a vessel in her home port given only by virtue of the local law. In 
the latter case, proof that the supplies were furnished on the crédit of 
the ship is essential to the validity of the lien (Alaska & P.' S. S. Ço. 
V. C. W. Chamberlin & Co., IH Fed. 600, 54 C. C. A. 56), and p.roof, 

*Vot otbar casu ■«« same topic & } Humbeb In Dec. & Am. Sigs. 1907 to date, & Rep't lladexe* 
' t Re'^earlag âenled Odtotér 3, 1910, 
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either express or implied, that both parties to the transaction so under- 
stood. In the case just cited this court said : 

"It is not necessary, it is true, that the. eommoii iiitent Sio to blnd the vessal 
be expressed in words, or lu the form of an agreement. It iiiay be established 
by proof of circumstances from which the eommou iutont may be deduced ; 
but in ail cases it is esseutial that the évidence shall show a purpose upon 
the part of the seller to sell upon the crédit of the vessel and upon the part 
of the purchaser to pledge the vessel. In short, there ean be no lien iinless 
it was In the contemplation of both parties to the transaction, evidenced ei- 
ther, by express words to that effect or by circumstances of such a nature as 
to justify the infereuce." 

The libel in the présent case alleged that the repairs were made and 
supplies furnished the steamer in question upon the crédit of the vessel 
and at the request of her chief engineer and agent of the owner. The 
judgment appealed from rests upon that alleged authority and was 
given upon that theory. The question in the case is whether there is 
sufficient évidence to support it. The case shows that Marshall A. 
Frank was the owner of the steamer at the time the repairs were made 
and supplies furnished, and had been such owner for a considérable 
period, although the précise date when he became such does not ap- 
pear. ■ It appears that on the 22d of June, 1907, Frank chartered the 
vessel for eight months to the Crescent Wharf & Warehouse Company, 
a corporation having its principal place of business at Los Angeles, 
to be operated in the waters between San Francisco and San Diego, 
with the option on the part of the charterer to purchase the ship at 
any time during that period upon certain terms, among them that Frank 
should hâve the privilège of appointing the chief engineer of the 
steamer and that the master should be "mutually satisfactory" to both 
parties— the charterer, however, to pay the wages of both master and 
chief engineer. The charter party contained thèse further provisions : 
The steamer to be delivered to the charterer in good order and condi- 
tion, with ail its then furniture and equipment, and at the expiration 
of the charter should be delivered back to the owner, in the same good 
order and condition, ordinary wear and tear excepted, and — 

"(7) The party of the second part shall pay ail costs of operating and main- 
taining the said steamer (except as hereinafter provided, which exception is 
not applicable to the présent case), and upon the expiration of this charter the 
said steamer shall be delivered baclc to the party of the lirst part (owner) free 
of ail liens and Incumbrances." 

The évidence shows that the Independent Steamship Company oper- 
ated the F. A. Kilburn, as well as other ships chartered as well as 
owned by the Crescent Wharf & Warehouse Company; that one Wal- 
ton was the agent of the company at San Francisco, one Mott at San 
Pedro, and C. F. Lehman was the président and manager of the two 
companies. John T. Flynn was the chief engineer of the stearner at 
the time it was chartered, and had been such during ail the time of 
Frank's ownership, and for a considérable period before. He con- 
tinued such chief engineer until. subséquent to the transactions hère in 
■question. Thé principal part of the repairs and supplies for which this 
libel was brouglit grew out of the breaking of the winches of the ship. 
Flynn testified, among other things, as follows : 

"In.thiiS partioular case the winches were broken down by being overloaded. 
ïhe capacity of the winches was two tons apiece, They took a launch aboard 
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that weighed nlne tons, and they broke the winch down. It was wlthin an 
liour of salling tlme. Mr., Walton, the agent of the Indepeadent Steamship 
Company, asked me if I èould do anything with those winchés. I said it would 
take ail nlght to get them ready. He said there would be a man corne aboard 
at San Pedro to fix them, and on the arrivai of the vessel in San Pedro Mr. 
Mills, the bookkeeper — ou the arrivai of the ship at San Pedro, Mr. Mills, the 
bookkeeper, and a machinlst, came aboard. the man who does Mr. Lehman's 
work. He said it was impossible to do it at San Pedro. I told him that vve 
could get the freight ont with one winch. On the arrivai in San Francisco, 
i Immediately went to the office and told Mr. Wallon what Mr. Mills and the 
machinist had said at San Pedro. He told us to hâve the work done as quick 
as we could, and, as we did not want to delay the vessel. I telephoned to Mr. 
Oaroll (one of the libelant's emi)loyés) and he came down. He said he would 
hâve to take the winch to the shop. The order was to get it done as quickly 
as possible. They worked night and day, and they had it ready in three days. 
The next trip they took the other off. When we went on that run, the vessel 
was making a four or flve days schedule, and they eut it down — " 

The évidence contained in the record leaves no room for doubt that 
the appellee perforined the work and furnished the supphes charged 
for, and we think it sustains also the findings of the trial court that the 
charges therefor were rèasonable. The évidence is without conflict to 
the eflfect that the appellee did the work and furnished the supplies 
upon the crédit of the vessel, as it had been doing upon the order of 
the same chief engineer during the then 31/2 years which he had oc- 
cupied that position, and during which the appellee had from time to 
time done about 30 jobs upon the vessel, some of which were performed 
during Frank's ownership and some previous to his acquiring the vessel 
— ^the charges therefor in the books of the appellee always Seing made 
against the vessel and owner. It is true that the évidence is also with- 
out conflict to the effect that Frank, whose home was in San Francisco, 
did not know of the repairs and supplies in question, and was never told 
of them by either the appellee or Flynn, and that the appellee never 
made any inquiry as to who the owner ôf the ship was. It is tindis- 
puted, however, that during ail of the time Flynn was chief engineer 
upon the vessel, whenever repairs thereon were needed, he ordered 
them made by the appellee, which the appellee did upon the crédit of 
the vessel, always charging the same to the vessel and owner, ail of 
which charges previous to those hère in question were paid, and that 
not only did the owner, Frank, in executing the charter above referred 
to, reserve the right to retain Flynn as the chief engineer, but Leh- 
man's testimony is to the effect that Frank wanted Flynn so employed 
"to keep the vessel in good condition," and Frank himself testified: 

"When I chartered the steamer to the Crescent Wharf & Warehouse C!om- 
pany, I went down to the steamer, and told Jlr. Flynn I had chartered it to 
the Creseent Wharf & Warehouse Company, and that under the charter they 
were to make ail repairs, and keep tbe steamer in the same condition she was 
in on the day I turned her over, and that he was to see that they did that. 
If he needed anything, he was to go to them, and see he got whatever she 
needed, and. If they did not do the work, to let me know. The same instruc- 
tions were given to the captain." 

In view of the facts and circumstances referred to, we think the 
court below was right in holding that Flynn, the chief engineer of the 
steamer, had ostensible authority from the owner to order the repairs 
and the supplies mentioned in the Hbel. 

The judgment is afïîrmed. ■ 
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WOî^^G HEUNG V, BLLIOTÏ,' tJ. S. Marshat. 

(Circuit Court of Appeals, Nlnth Circuit. May 9, 1910.) ' 

No. 1,791. 

1. Habeas Cobpus (§ 113*) — Review— PïtJDiNGs OF Fact,,, 

, On appeal in a habeas corpus «ase f or the discliarge^sf a Oliinese per- 
son beia for déportation, the fincHags of the lower court are not conclu-. 
sive, and ail questions of fact on the évidence are open to considération 
by the appellate court; but such ftndlngs should not he set aslde. unless 
the évidence In the record Is such as to convince the court that they are 
erroneous. ^ • 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dlg. |§ 102-115; 
Dec. Dlg. § ,113.*j . :.' , ■, , ,; ;,•, ,,. , , 

2. ALIENS (§ 32*)^BEPOKTATlCiN OF CmNESE— FRAtJDtJLENT MAÀKIAGE ÔÏ WO. 

. , MAN, Tp Evade Judgment of Déportation. 

Evi(ïénçe iconsldered, and fcefd' to sustaln a flnding that ^e tnarrlage of 
à Ûblnesé woman, after a judgment of déportation agalnsther, and whlle- 
: at large on bail pendlng an àlwealj,.to a natlve-bom citizen of the JJnlted 
States, was not In good falth, but a r^-ve shEni), pretense, and form, for 
the , pu,rpose of evadlng the Judgment 1 .. déportation. 
. [Ed. Note.— For othër cases,' see Altens, Dec. big.J'§ .3'2.'*;''' ' 

Citizenship of Chlnese persons, see notes to Gëe'''Fbyk' gîng v. United 
States, i O: 0. A. 212; liée Slng'Far v. United States, 35 G. C. A. 332.] '^ 

f Appeal from the Circuit Court qf tlie United States.îor the Northern, 
E)istrict of California., . . ,^ , 

l'roceeding by Mrs. Wong :Heung against. C. T. EUiott, United 
States Marshal for the Northern pistrict of Cahfornia for a writ bt 
habeas corpi^is. From an qrder, denying the writ, petitioner appeals. 
Afhrmefl.. ,. _ / 

On Augùst 1, 1907, Wong Ohuavrasiarrested, charge^ with: violation of the, 
act of Congfress entitled "An, a<;t; t,o \ prohiblt the comlng of Chlnese persons 
Intp.the United States," approved Majî.5, 1892 (Act May 5, 1892,' e. GO, 27 Stat. 
25), and theact amendatory thëreof, aipprovèd November 3,' 1S93 (Act NoV.' 3, 
1893, é. 14,28 Stàt. 7 [U. S. Gomp/ 8t. 1901, p. 1320]), ând the act approved 
Aprir29, 1902 (Act April 29, 1902;, -c. 641(132 Stat. 176 [U.S. Oomp. St. Supp. 
1909, p. 473]). . On September 27, 1907, after a; hearing before a United States 
commissloner, she was ordered deported froîn the United States to China. Où 
February 7, 1908, after a hearing on her. appteal, and further évidence ad- 
duced in support thereof, the judgment of the commissloner was afflrmed. 
Oà July 7, 1909, in compliance with sald judgment, Wong Chun was taken 
ImtQ custody by the United States, marshal for the purpose of déportation, 
ând the following day, under the nameof Mrs. Wong Heung, she flied a péti- 
tion in the court below for a writ of habeas corpus, alleglng that on October 
28, 1908, pendlng ber appeal to this court from the judgment: of the district 
Couft, she had been united In marrlage to Wong Heung in the clty of Oak- 
land, State of Californla; that Wong Heung was a native-born citizen of the 
Umlted States ;; and that by vlrtue of sald marriage her status had been 
changed, and she was entitled to be discharged from custody. Upon the hear- 
ing on the order to show cause why the writ should not issue, the court be- 
low; upon the évidence, found that the marriage of the petitioner to Wong 
Heung was not entered into in good faith, but was a mère shani, pr.etense; 
arid forip, and had been entered into between the petitioner and Wong Heung 
Sélèly for the puij^ose and with the Intent of evadlng the Sffect of the flnd- 
ings, judgment,, and iOii^er of déportation, and to euable the petitioner tore-, 
main within the United States, notwlthstahdlng sald order. Froin, tliat judg- 
ment the petitioner àppéàls. , 

•For other cases see same topic & § numeee In Dec. & Am.Digç. ISOT ta date,, & Rep'r Indexes 
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McGowan & Worley and Louis P. Boardmàn, for appellant. 
Robt. T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. U. 
S. Atty., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). As 
this is a. case of habeas corpus, ail questions of fact upon the évidence 
are open to considération on the appeal, and the findings of the court 
below are not conclusive upon us, as they would be on a judgment of 
déportation. Johnson v. Sayre, 158 U. S. 109, 15 Sup. Ct. 773, 39 
L. Ed. 914. The finding, however, should not be set aside, unless the 
évidence in the record is such as to convjince this court that it was er- 
roneous. Quock Ting v. United States, 140 U. S. 417, 11 Sup. Ct. 
733, 851, 35 L. Ed. 501. Upon a careful considération of the testi- 
mony, we are not convinced thiat the court below erred in finding that 
the marriage was not entered into in good faith, and, that it was a 
mère sham, prêteuse, and form for the purpose of evading the judg- 
ment of déportation. 

There are many circnmstances and feâtures of the testimony to sup- 
port that conclusion. Wong Heung testified to the marriage; but he 
did not testify that it had been followed by cohabitation. Although he 
denied that he was aware of the judgment of déportation before the 
marriage^ his conduct, as detailed by himself, points to the conclusion 
that he knew it, and that he, or the person whô planned the scheme, 
deemed it necessary to observe some degree of secrecy. He and the 
appellant were at that time résidents of San Francisco, but he took 
the appellant to Oakland to be married. The reason why he did so, 
he first testified, was that he particularly desired to secure the services 
of the interpréter there with whom he was acquainted. But he ad- 
mitted that there was no difiîculty in obtaining interpreters in San 
Francisco. But later, on being interrogated by the court, he said that 
the reasori why he went to Oakland to get married was that it was be- 
cause he knew a lawyer over there, a Mr. Walsh, and that he wanted 
the lawyer as a witness. But he admitted that he knew that any wit- 
ness would do as well. Jée Cam, thé interpréter, testified that he was 
présent at the marriage ceremony in pufsuance of a request which Mt. 
Walsh sent Wm, and that bèfôre thé marriage' ceremony he neVer had 
seen éither of the contfacting parties. Mr. Walsh did not Heny that 
he sent for the interpréter; but the reading of his testimony conveys 
the impression that the interpréter was présent, not at his instance, but 
■at the instance of Wong Heung. 

The appellant testified that she first met Wong Heung, about a 
•mdntjT, before the marriage; that she was then living on Du'pont street ; 
and from her testimoijy, and from her refusai to answer certain ques- 
tions, it is fairly inf érable that she Was then engaged in the occupation 
of a prostitMe, as she had been engaged at the time of her arrest for 
déportation. Sbé testified that she made the projjôsal of marriage to 
Wong Heung, but that she did not know why she was taken to Oak- 
land to be married. She testified that since the marriage she had lived 
with Wong Heung on Sacramentp street, San Francisco; but she did 
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not mention the plaee qI their residencie.: ilt requires credulity to be- 
.lieve that. WQtig Heung; married the appellant in ignorance of tlie fact 
that she was under judgment of déportation. Wong Heung was him- 
self a Chinese lahorer, a laundryman, and he testified that sornetimes 
he worked and sometirfies he did not. It does nOt appear that he had 
any fixed place of abode ; but it does appear that he had been in trouble, 
charged ^vith breàches of thè law. Among the badges of ïraud is the 
fact thàt Wong Heung found it tiecessary to attach to the rharriage 
IicéWsè''ànd cèrtificate! of marriàgè photographs of himself and the 
appeH'ârit. Another is' that, in applyihg- for the marriage license,'he 
fals'ely stàted'that he and the appellanfSvere résidents of Oakland. It 
is evideiit, we think, that the appellàht took advantage' of her adinis- 
sion- tô /bail to' rétùrn to-' hër f oirmer pècupatiOn, and that by going 
throligh the form of a marriage to a titiizèn of the United' States, pend- 
ing héf.^appeal to this court, she, or more probably, somé other person, 
whose'mînd'conceived'ttie design, 'hoped to'oppose an' effectuai bar to 
déportation in case t'he 'j'udgmént "of this court should be adverse to her. 
' The'5'ûdgment is affirmed. ' ' ' ' 
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,; (Circuit Court of Appeals, Ninth Circuit. May 9, 1910.) 
' ■■■ '■.■"■ No. 1,785. 

Ceiminal. Law (§ 984*)-7,S;ENtençb on Conviction on Différent Counts— 

. iNDiCTMÉNT CilABG;N'à BURQLARY AND XÀRCENY. 

One accused of btirglary witK intent tô commit larceny may in a sec- 
oiidi:c6ûnt of the sanie iudietment be chai'ged with tlie larceny, and on 
such an indiçtment nmy be eonvicted and punished for either offense, but 
not for both ; and where tbere Is a geiieral verdict of guilty he may be 
Seutenced for the burglary only. 

[Ed, Note. — For other cases, see Orimiual Lavr, Cent. Dig. §§ 2504- 
2508; Dec. Dlg. § 984.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 
i .'Pétition by Frank Wayneagainst O/ P. Halligan, Warden of the 
iUnited iStates Penitentiary on McNeil's Island, Wash., for a writ o£ 
habeas corpus. From an order allowing the writ, défendant appeals. 
Affirmed. 

The appellee was indicted in the District Court of the United States fo* 
the District ofOregon, under five counts. The first count fharged burglary, 
in that hé broke intb and ei;itered a United States post office with intent to 
commit larcèriy therein, by stéaling; and taUing away 'pbstage stSnlœ aiid 
nioneys oï the United States; the second oount eharged hlm wiUi the lareény 
■of postage stamps'of the value :of $22;, icommitted oiLthe sanie date and in 
the same post ollice; the third -çount chai-ged hini:with thé larceny of $3" on 
the same date; from the same post, office ; the fourth pharged hlta witli re- 
Celving, conceaiiilg, and retalning In his possession, tvlth' intent to cônvert 
to his owh use, the'postnge stairips; of -the value of .fSS., whlch hé had alTèady 
felonlously takeni from the «ald. "post office'; and the fifbhcount contained a 

•{"or other cabes séé si'me topio & § number In be'c: & Am. Digs. 1907 to d&té, & Rép'r Indexes 
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like charge of receiving, conceallng, and retaining in ils possession, with in- 
tent to eonvert to liis own use, the said sum of $3 alleged to liave.been stolen 
from tlie post office. Upon fais plea of guilty to the indictmeiit, he was sen- 
tenced to be imprisoued for the term of three yéars for the offense chargea 
in the first cotmt, for a further term of two years for the offense charged 
in the second count, for the term of two years for the offense charged ni the 
third count,, for the term of one year for, the offense charged in the fourth 
count, and for the term of one year for that which was charged in the flfth 
count. After having served the three-year sentence imposed under the first 
count, the appellee filed his pétition in the District Court of the United 
States for the Western District :of Wasliington, in which district he was con- 
flued, praying for a wrlt of habeas c-orpus, and for his discharge from the im- 
prlsonment. Upon the hearing on an order to show cause, the wrlt was al- 
lowed, and the appellee was dlscharged. The appeal ralses the (luestlon 
whether the appellee could lawfully be sentenced separately for the burglary 
and the larçeny charged in the indictment. 

Elmer E. Todd, U. S. Âtty., for appellant. 

R. L. Blewett and D. V. Halvèrstadt, for appellee. 

Before GILBERT, ROSS', and MORRDW, Circuit Judges. 

GILBERT, Circuit judge (after stating the f acts as above). It is 
well settled, except in jurisdictions where it is otherwise provided by 
statute, that one accused of burglary with intent to commit larceny 
may, in a second count, be charged with the larceny. It is also well 
settled that upon such an indictment the accused may be convicted of 
either of the offenses charged. But the question which the case now 
before us présents is whether one thus accused of burglary and larceny 
may' bé convicted and punished for both offenses. Upon this proposi- 
tion there is conflict of authority. In Ex parte Peters (C. C.) 13 Fed. 
461, it was said : 

"Accordlng to the great welght of authority, it may be regarded as settled 
that a person who 'breaks and enters a house with intent to steal therefrom, 
and actually steals, may be punished under separate Indictments for two of- 
fenses or one, at the élection of the power prosecuting hlm." 

And the court cited Josslvn v. Commonwealth, 6 Metc. (Mass.) 336, 
State V. Ridley, 48 lowa, 370, Breese v. State, 12 Ohio St. 146, 80 
Am. Dec. 340, and Wilson v. State, 34 Conn. 57. 

On examining those cases it will be found that none but the last 
fully sustains the doctrine so announced. In Josslyn v. Common- 
wealth, Chief Justice Shaw said that, where burglary and larceny "are 
averred in distinct counts as distinct substantive offenses not alleged to 
hâve been committed at the same time, and as one continued act, 
* * * the défendant may be convicted on both, and a judgment 
rendered founded on both." The infererice from this, language is that, 
if the offenses were alleged to hâve been committed at the same time, 
but one crime would be charged, and but one penalty could be imposed. 
That this is so is made clear by the opinion of the same judge in Kite 
V. Commonwealth, 11 Metc. (Mass.) 581, where he said: 

"If the larceny charged in the second count appears, in proof, to bave been 
committed at the time of the breaking and enterlng, then it is merged, and 
the conviction is properly for burglary, and the sentence niust be accordlngly. 
But if a breaking and enterlng with intent to steal be proved, and a différent 
larceny done at a différent time be also proved, then the sentence may ijrop- 
erly be awarded as for both offenses." 

179 F.— 8 
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. Stàté y. Ridlê}; îs authprity only for the proposition that under an 
îndictmen^ charging three offenses, as burglary, larceny în a store in 
the nighttime, and simple larceny, a verdict of guilty'might be foûnçl 
upon any one of the crimes so charged. In Breese v. State, it was held 
that a count charging burglary might be united in an indictment with 
a Gount charging larceny, and that on a gênerai verdict of guilty on 
such a count the accused might be sentenced for the burglary, but not 
for the larceny, and that upon a, verdict of guilty of the burglary as 
chargéd the court might legally proceed to sentence for that crime, 
without vifaiting a response to the charge of larceny. 

In line with the doctrine of Ex parte Peters, however, are Speers 
V. Commonwealth, 17 Grat. (Va.) 570, Wilson v. State, 24 Conn. 57, 
State V. Warner, 14 Ind. 572, and Dodd v. State, 38 Ark. 517. In 
Bishop's New Criminal Law, § 1063, the doctrine of the décisions last 
cited is declared to be in accordance with the weight of authority ; but 
the author adds, adopting the language of the dissenting opinion of 
Waite, C. J., in Wilson v. State: 

"Stlll to make a burglary thus double, and punish It twice, first as bur- 
glary and secondly as larceny, hardly accords with thè humàne policy of our 
law, and we hâve cases which refuse thls double punishment. They proceed 
on the hlghly reasonable ground that where a criminal act has been icommit- 
ted, every part of which may be alleged in a single count in an Indictuient and 
proved under it, the act cannot be split into several distinct Crimes, and a 
sevëral indictment stistalned upon each." 

InSiEnc. of PI. & Pr. 785, it is said: 

"But the verdict and the conviction In snch a case cannot be for both the 
burglary and the larceny, though they may be for eitji^ offense singly. Wben 
both offenses are united in one indictment, it is perraissible to convict for ei- 
ther offense without the other." 

On page 791 the same authority says , 

"But there cannot be a, conviction for both offenses. There may, however, 
under such an indicfraènt, be found a gênerai verdict of guilty; but on this 
yerdipt there can be but one sentence, that for the burglary alone, and not for 
both burglary and larceny." 

Thèse views are, we think, sustained by the weight of reason and 
authority: State v. McGlung, 35 ;W. Va. 280, 13 S. E. 634; Yarbor- 
ôugh v; State; 86 Ga. 396, 12 S. Evi650; Commonwealth v. Birdsall, 
69 Pa. 483i' 8 Am. Rep. 283; Roberts v. State, 55 Miss. 421; Triplett 
V. Comhibnwealth, 84 Ky. 193, 1 S. W. 84, 8 Ky. Law Rep. 67; Lyons 
V. People, 68' 111. 271 ; Jenning-s v. Commonwealth, 105 Mass. 586'; 
Commonwèaith v. Lowery, 149 Mass. 67, 20:N. E. 697> State v. Nich- 
olls, 37 t,a. Ann.-'7Ï9; Breese v. Statè,; 12 Ohio St. '146, 80 Am. Dec. 
340. .■,.'■;' ■ -■ 

The îudgment is affirmed. 
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VIRTUB et al. v. CREAMERY PACKAGE MFG. CO. et al.' 

(Circuit Court of Appeals, Eightli Circuit March 23, 1910.) 

No. 3,167. 

1. Monopolies (§ 17*) — Contbacts in Resteaint or Tbade— Fédéral Anti- 
Tkdst Law. , 

A contra et by whicii a manufacturing company, whose products are 
sold in Interstate commerce, makes another sole agent for the sale of it» 
products, Is net in violation of Sherman Anti-Trust Actijuly 2, 1890, c. 
647, 26 Stat. 209 (U, S. Comp. St. 1901, p. 8200), as in restralut of Inter- 
state trade and commerce ; its eftect on such commercé, if any, belng in- 
direct and ineidental. ■ ■ 

[Ed. Note. — For other cases, see MonopoUes, Dec. Dig. § 17.*] 

?. MoHOPOLiES (J 21*) — Suit fob Infbingement — Right to Maintain. 

That the owner of a patent Is a party to an illégal conibinatlon in r&- 
straint Df, trade does not deprive him of the right to sue for Infringement 
Of his patent. 

i lEd. Note. — For other cases, see MonopoUes, Dec. 01g. § 21.* 
1 ! Rights atid Uablllties of parties contra cting with trusts or comblna- 
tions in restraint of trade, see note to Chicago Wall Paper Mills v. Gen- 
eral Paper Co., 78 C. C. A. '612.] 

B. Monopolies (5 28*)— Combinations inResteaint of Trade— Action fob 
Damages. 

Evidence held Insufficient to establish a combination or conspltacy In 
restraint 'of Interstate trade or commerce between two défendants, each 
of w'.hom, brought a suit agalnst plaintifC for infi^ingement of a différent 
patent, which would sustàin an action by plaintlffi for treble damages un- 
der Sherman Anti-Trust Act,- July 2, 1890, c. 647, §' 7, 26 Stat. 210 (U. S. 
Comp. St. 1901, p. 3202). 

[Ed. Note.— For other _ cases, see MonopoUes, Dec. Dig. f 28.*] 

4. lilBEL ÀND SLANDEE (§132*) — TiTLE — THEEATŒNING SDTTS FOB iNrBINGfr 

MENT o# Patent.' 

The owner of a patent mty lawfully notlfy infringers, or persons be- 
lieved to be such, of hls claims, and warn them that suit wlU be brought 
to prptect hls légal rights, where he acts in good faith. 

[Ed. Note. — For other cases, see Libel and Slander, Dec. Dig. § 132.*] 

In Error to the Circuit Court of the United States for the District 
bî Minnesota. ' . 

Action by Dennis E. Virtue and the Owatonna Fanning Mil! Com- 
pany against the Creamery Package Manufacturing Company, the 
OWatonna Manufacturing Company, and Frank La Bare. Judgment 
for défendants, and plaintiffs bring erfor. Affirmed. 

Harlan E. Leach (Charles I. Reigard and James F. Williamson, on 
the brief), for plaintiffs, in error. 

Ernanuel Cohen, (John 3- Atwater and Frank W. Shaw, on the brief), 
-for défendant in error Creamery Package Mfg. Co. 

A. C. Paul (W. A. Sperry, on the brief), for défendants in error 
Owatonna Mfg. Co. and La Bare. 

Befor« SANBORN and ADAMS, Circuit Judges, and RIKER, Dis- 
trict Jiidge, 

*For Dt)i0r casea, see same topic & $ numbeb ia Dec. & Am.. Digs. 1907 to date, & Rep'r Indexes 
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RINER, District Judge. The plaintiffs in error were plaintiffs in 
the Circuit Goûrf, the defendants^irl' error were défendants in/the Cir- 
cuit Court, and. will be hçreafter referred to as plaintiffs and défend- 
ants, respectively. This was an action at law to recdver treble dkmages 
under the seventh section of Act Cong-. July 2, 1890, c. 647, 26 Stat. 
209 (U, S. Comp. St. 1901, p^ 3202). The court .below directed the jury 
to return a verdict in favèrof the défendants, for the reason that the 
damages alleged in the complaint were not such damages as were con- 
templated by the act of Congress just mentioned. 

The plaintiffs were engàged in thé. business of manufacturing com- 
bined churns and butter worl^ers at Ôwatonna, Minn., and from there 
shipping and selling them in Minnesota and in other states. The de- 
fendant the Creamery Package Manufacturing Company, a corpora- 
tion organized under the la\vs of Illinois, was also engagea in manufac- 
turing and selling throughout the United States ail kinds of dairy and 
creamery supplies and installing in creameries complète creamery out- 
fits. The défendant the Owatonna Manufacturing Company, a corpo- 
ration organized under the laws of Minnesota, was engaged in the 
manufacture of combined churns and butter workers. The défendant 
La Bare was président oî the last-named corporation. The product of 
its plant was sold throughout the différent states of the United States 
by the défendant the Creamery Package Manufacturing Company, pur- 
suant to a contract hereafter refetfed to. 

The record discloses that on the 2d of October, 1893, by an instru- 
ment in writing, Reuben B.Disbrow and Darius W. Payne, then own- 
ers of letters patent numbered 490,105, for a considération, assigned 
said patent and the exclusive right to manufacture and sell through- 
out the United States and territories the Disbrow combined churn and 
butter worker covered by the patent, and also "ail subséquent patents 
for improvements that may be made to it to the Owatonna Manufac- 
turing Company"; that tliereaf ter the Disbrow Manufacturing Com- 
pany, a corporation organized under the laws of Minnesota, Reuben 
B. Disbrow being its président and Darius W. Payne its secretary, be- 
gan the manufacture of certain churns called the Winner or New Dis- 
brow. The défendant the Owatonna Manufacturing Company claimed 
that this churn was being manufactured under improvements whieh 
were patented by Reuben B. Disbrow after the 1893 agreement, and 
therefore belonged to the Owatonna Company as subséquent patents 
for improvements. At this time the défendant the Creamery Company 
had a contract, màde in October, 1896, with the Disbrow Company for 
the sale of the Winner churn. It had also advanced money to the 
Disbrow Company and held a mortgage upon its plant for $800. 

Litigation arose with respect to the rights of the parties under the 
agreement of 1893, and several èuits were pending in relation thereto, 
when, in April, 1897, a settlement was efifected by thé exécution of four 
instruments. One was a contract between the Disbrow Manufacturing 
Company and the Owatonna Manufacturing Company, in and by 
which the rights of ail parties under the October, 1893, agreement were 
mutually released, the suits were settled, and the Disbrows sold their 
patents, machines, tools, and patterns to the Owatonna Manufacturing 
Company, ànd rétired from thé churn business during the life of thé 
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patents. Another was an assignment of the Disbrow patents; A third 
was a contract between thè Owatonna Manufacturing Company and 
the Creamery Package Manufacturing Company, by which the Cream- 
ery Package Manufacturing Company was made sales agent for ail 
the churns manufactured. by the Owatonna Manufacturing Company. 
The fourth was a contract between the Disbrow Manufacturing Com- 
pany and the Creamery Package Manufacturing Company, whereby the 
agreement of October, 1896, between thèse parties was released and 
discharged and the mortgage on the plant of the Disbrow Manufac- 
turing Company was satisfied, the Creamery Package Manufacturing 
Company agreeing to pay to the Disbrows royalties thereafter falling 
due from the Owatonna Manufacturing Company. Thèse four con- 
tracts were executed at the same time, and, as shown by the récitals, 
were part of a single transaction. The purpose of thèse instruments, 
as disclosed by the instruments themselves, was to settle pending liti- 
gation and ail matters concerning which the parties were at variance, 
and to cause the EHsbrow Company to discontinue the manufacture of 
churns under the patents, which the Owatonna Manufacturing Com- 
pany insisted belonged to it. 

February 24, 1898, the défendant the Creamery Package Manufac- 
turing Company and its stockholders entered into an agreement with a 
number of other concerns and persons engaged in the business of man- 
ufacturing and selling combined churns and butter workers and other 
creamery supplies. The purpose of this agreement, as stated by coun- 
sel for the défendant the Creamery Package Manufacturing Company 
in their brief, "was to advance the business interests of the différent 
parties by settling and avoiding litigation pending and apprehended 
and by terminating unreasonable and ruinons compétition." The de- 
fendant the Owatonna Manufacturing Company was not a party to 
this agreement, and, so far as the record shows, was not responsible 
for any act of the Creamery Package Manufacturing Company in 
carrying ont its provisions. The only connection it had with the 
Creamery Package Manufacturing Company was by virtue of the 
provisions of its contract of April 19, 1897, with that Company. That 
contract was not a contract in restraint of trade, nor was it an attempt 
to create a monopoly. As suggested by the trial court : 

"It was nierely a contract maklng the Creamery Package Manufacturing 
Company the sales agent of the Owatonna Manufacturing Company." 

Even if it can be said that it incidentally or indirectly tended to 
restrain compétition by giving the Creamery Package Manufacturing 
Company the exclusive right to sell its product, it would not violate 
the statute. As said by Judge Sanborn in Union Pacific Coal Com- 
pany v. United States, 173 Fed. 737, 97 C. C. A. 581 : 

"If the neeessary effect of a combination to engage in or conduet interstate 
or International commerce Is but Incidentally and indirectly to restrict com- 
pétition thereln, while its chief resuit is to foster the trade and to Increase 
the business of those who malte and operate it. it does not fall under the ban 
of this law." Hopklns v. United States. 171 U. S. .578, 19 Sup. Ct. 40, 43 L. 
Ed. 290; Anderson v. United States, 171 U. S. 604, 19 Sup. Ct. 50, 43 L. Ed. 
300 ; United States v. Joint Trafllc Association, 171 U. S. 505, 19 Sup. Ct. 2.5, 
43 L. Ed. 259; Addyston Pipe & Steel Company v. United States, 175 U. S. 
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2il,' 20 Snp. et 96, 44 L. Ed. 136-, Whltwell v. Continental Tobacco Com- 
pany, 126 Fed. 454, 60 O. 0. A. 290, 64 I* R. A. 6S9, and cases there dted. 

The record shows that the Creamery Package Manufacturing Com- 
pany was the assignée of three certain patents, numbered respectively 
539,571, 565,720, and 600,168; that the Owatonna Manufacturing 
Company was the owher of ariother patent, numbered 585,100, for new 
and uséf ul improvements in combined churns and butter workers ; that 
on the 16th of July, 1904, thèse two défendants brought independent 
suits against the plaintiffs for infringements of their patents. In the 
case of the Owatonna Manufacturing Compainy's patent, the patent 
was decréed to be void for lack of invention in view of the prior art. 
In the case of the Creamery Package Manu facturing Company 's pat- 
ents it was decreed that it was the:6Wrier of the patents sued on, and 
that, thè. patents had been infringed by the plaintiffs, an injunction was 
issuéd, ànd the case referred to a master for an accounting. It is 
upon the- prosecution of thèse two patent Suits that the plaintiffs base 
their right of action. They insist that their business and the property 
used in connection theréwith was ihjUffed, and their interstate trade 
and commerce destroyed, first, by the prosecution by the two défend- 
ants against the plaintiffs of thèse 'two separate patent infringement 
sûits; aiid, second, by the defendàlits circulating among the agents, 
users, purchasers, and prospective purthasers of their product, located 
in différent states, reports and statéhiénts to the effect that the com- 
biiied churns and butter workers were infringements of patents owned 
and controlled by the défendants. ' 

As already indicated, we do not think the côntract between the 
Owatonna: Manufacturing- Company 'arid the Creamery Package Manu- 
facturing Company, giving thé'Créatnery Company the exclusive sale 
of thè Matkufatturing Coiiipany'-s ôUtpUt, tended to suppress compéti- 
tion. The Manufacturing Company had the right to sélect its cus- 
tbméts, and to sell and to refuse tb seîl to whomsoever it chose 
(Whitwell V. Continental Tobacco Company, 135 Fed. 454, 60 C. C. A. 
290, 64 L,.R. A. 689), and the provision making the Creamery Com- 
pany its sole sales agent was a usûal atid reasonable method of pro- 
vidirtg'for the disposition of its product. The effect of this côntract, 
if, indeed, it had any effect, tipôn interstate or international commerce, 
was. onlyinci dental and indirect. The sole purpose of the côntract, 
as we view it, was to settle pending and threatened litigation, and to 
secure to the Owatonna Manufacturing Company the right to manu- 
facturé ahd dispose of its product uhder certain patents, and to foster 
its trade àrid increase its business. In order to condemri an agreement 
as void uftder the act of July 2, 1890, its dominant purpose must be 
an interférence with intferstate or international commerce. Cincinnati, 
etc., Packet Company v. Bay, 200 0.^ S. 179, 26 Sup. Ct 208, 50 L. 
Ed., 428. The same is true of the agreement between the same parties 
of Junè 4, 1898, which was an agreement for the setriement of certain 
litigation, and provided that , the Owâtoiina Manufacturing' Company 
shqtfld bave the right to manufacture 55 per cent, of.tl^e total yearly 
sales madeby the Creamery Company or be compensated in damages. 
This çontrâçtwas merély supplemental to the côntract of April 19, 
1897, 'which contained rto provision as to the arhount of sales of the 
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Owatonna Manufacturing Company 's product should Be made by the 
Creamery Company, and this omission vvas supplied by this contract. 
Its only effect was to foster the interests of the Owatonna Manufac- 
turing Company, and did not affect compétition. 

It is not necessary in the disposition of this case to détermine the 
question whether or not the contract of February 34, 1898, between 
the Creamery Manufacturing Company and other concerns and in- 
dividuals, to which the Owatonna Manufacturing Company was not 
a party, violated the provisions of the act of Congress. We may as^ 
sume, however, for the purposes of this case, without deciding the 
question, that it was a contract in violation of the statute. We then 
hâve a case where two suits are brought, one by a party to a lawful 
agreement, the other by a party to an unlawful agreement, for the 
infringement of patents owned by them respectively, and wherè both 
parties were doing nothing more than exercising their légal rights. 
The mère fact that the Creamery Package Manufacturing Company 
was a party to an unlawful combination would not deprive it of the 
right to sue and recover damages against an infringer of patents 
owned by it, or to bring suit if it believed the patents were being in- 
fringed. As was said in Strait v. National Harrow Company (C. C.) 
51 Fed. 819, the owner of a patent having a right to bring suit for its 
infringement : 

"The motive which prompts hlm to sue Is not open to judlclal inqulry, be- 
oause, having a légal right lo sue. it is immaterial whether his motives are 
good or bad, and he is not requlred to gtve his reasons for the attempt to as- 
sert his légal rights." ConnoUy v. Union Sewer I*ipe Company, 184 U. S. 540, 
22 Sup. et. 431, 46 L. Ed. 679, and cases there cited. 

As suggested by the Circuit Court : 

"There is no évidence which would justlfy a jury in finding that the Owa- 
tonna Manufacturing Company entered into any agreement or contract with 
any one that was in violation of elther section 1 or section 2 of tlie act, so 
that the Creamery Package Manufacturing Cx)mpany cannot be held responsl- 
ble for the failure of the Owatonna Manufacturing Company to malntaln its 
action, and it cannot be held responsible, although it may hâve entered into 
an unlawful eonsplracy with other persons, for it bas not entered into any 
such conspiracy with the Owatonna Manufacturing Company." 

The contract of February 24, 1898, between the Creamery Company 
and other concerns and, individuals, contained no provision for the 
bringing of actions against alleged infringers of its patents for the 
purpose of driving them out of business, and there was certainly 
nothing of the kind in any of the contracts made and entered into 
between the défendants. The mère fact that the two infritigement 
suits were brought upon the same day and the défendants were repre- 
sented by the same counsel does not show, or even tend to show, that 
they were brought for any purpose other than the enforcement of the 
légal rights of the owners of the patents. It falls far short, it seems 
to us, of establishing an agreement or conspiracy Between the défend- 
ants to bring thèse suits at the same time for the purpose of driving 
the plaintiffs out of business, and after a patient and thorough exam- 
ination of the record we think the Circuit Court was fully justified in 
holding that there was no évidence offered at the trial "which would 
warrant the jury in finding that any agreement of that kind existed." 
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As a second basis for the recovery of damages, the plaintiffs contend 
that the défendants circulated among the agents, users, purchasers, and 
prospective purchasers of the churns of the plaintiffs,: located in différ- 
ent States, reports and statements that the combined churns and butter 
workers sold by the plaintiffs were inf ringements of the.Disbrow pat- 
ents owned or controlled by the défendants, and that they threatened to 
bring suits against the users of the plaintiffs' churn. That the owner 
of a patent may notify infringers of his clairns, and warn them that, 
uniess they desist, suits will be brôught to protect him in his légal 
rights, is sustained by.numerous décisions. Kelley v. Ypsilanti Dress 
Stay Manufacturing Co. (C. C.) 44 Fed. 19, 10 L. R. A. 68G ; Com- 
IJUting Scale Company v. National Computing Scale. Company (C. C.) 
79 Fed. 963; Fa rquhar Company v. National Harrow Company, 103 
•Eed. 714, 42 C. C. A. 600, 49 L. R. A. 755; Adriance, Pktt & Co. v. 
National Harrow Company, 121 Fed. 837, 58 C. C. A. 163 ; Warren 
Featherbone Company v. Landauer (C. C.) 151 Fed. 130 ; Mitchell v. 
International, etc., Company (C. C.) 169 Fed. 145; 30 Cyc. 1054. 

The only limitation on the right to issue such warnings is the re- 
quirement: of good faith. There is nothing in the warnings given in 
this case to show that the letters or notices were false, malicious, 
offensive, or opprobrious, or that they were used for the willful pur- 
pose of inflicting injury. In such a case it was said, in Kelley v. Ypsi- 
lanti, supra: 

"It would seem to be an act of prudence, If not of klndness, upon the part 
of a patentée, to notify the public of bis Invention, and to warn persons deal- 
ing in tÉe article of the conséquence of purchasing from others. Chase v. 
Tuttle [C, O.] 27 Fed. 110; Boston Diatlte Companv v. Florence Manufaelur- 
ing Company, 114 Mass. 60 [19 Am. Kep. 310] ; Kidd v. Horry, 28 Fed. 773." 

There is nothing in this case to iïidicate that any of the warnings 
issued by the défendants were made in bad faith, and they were 
promptly followed by the institution of the infringement suits. In 
issuing notices and warnings we think the défendants were acting 
within' their légal rights. If they had the right to bring the suits, 
they had the right to issue the warnings. It may be, and probably is, 
true that the pendency of thèse suits resulted in some damage to the 
plaintiffs by lessening the sale of the challenged device ; but such 
damage was an incident of the suits, and cannot be made the basis 
of a recovery. 

The conclusion reached is that the Circuit Court properly directed 
the jury to return a verdict for the défendants, and the judgment is 
affîrmed. : 



SOUTHERN CAR MFG. SUPPLY CO. v. LATNE. 

(Circuit Court of Appeals, Fifth Circuit. March S, 1910.) 

No. 1,963. 

Patents (§ 328*) — Validitt and Infbingement— Wiek-Winding Machine. 

The T>ayne patent. No. 820,507, for a wire-winding machine, hold valid 
and infringed as to claims 11 to 17, inclusive. 

•For other cases see same topic & 5 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal f rom the Circuit Court of the United States for the South- 
ern District of Texas. 

In Equity. Suit by Mahlon E. Layne against the Southern Car 
Manufacturing Supply Company. Decree for complainant, and de- 
fendant appeals. Affirmed. 

The following is the decree of the Circuit Court, entered by Bryant, 
District Judge : 

On .Tanuary 2."i, A. D. 1909, came on to be heard the above eutitled and 
numbered cause at Sherman, Tex., by agreement of counsel, the complainant 
appearing by hls attorneys pî record, Paul Synnestvedt and Andrews, Bail 
& Streetman, and the défendant appearing by Its attorneys of record, Wil- 
liam H. Babcock and Carlton & Townes, and both parties having announced 
ready, and the court having heard the pleadings of the respective parties 
read, the évidence introduced, and argument of counsel, and having taken 
said cause under advlsement untll thls the 21st day of April, A. D. lOW ; and, 
the court being fûlly advised in the premises, it Is now ordered, adjudged, 
and decreed as foUows: 

First. That, the lettérs patent of the United States issued to Mahlon E. 
Ijayiie ou the lôth day of May, 1900, for wire-winding machines and for im- 
provements in wire-winding macliines, the number of the letters patent be- 
ing 820,.5O7, are good and valid as to clainis 11 to 17, inclusive, tliereof, whieh 
are as follows, and no adjudication Is made as to the validlty of the other 
claims: 

(a) "Claim 11: In a wire-winding machine, a feed guide for placing the 
wire upon the support comprising a jaw having rollers to engage the wire, 
and said rollers being mounted so that they may be laterally rotated in its 
snpporting socket in order to twist and place the wire upon the support In 
any desired angular position, substantially as described." 

(b) "Claim 12: The combina tion, with a rocking carriage, of a séries of 
tension rolls thereon and a feeding guide i>ivotally mounted and having means 
to rotàte it In a plane parallel with the axis of the hélix of wire, whereby to 
twist tlie wire as it is fed to the support of hélix, substantially as described." 

(e) "Claim, 13:, In a wire-winding machine, the feeding guide, 21, pivotally 
mounted upon its support and having means to rotiite it in its support for 
twisting the wire to direct it upon its support, substantially as described." 

(d) "Claim 14: In a wire-winding machine, the feeding guide, 21, having 
grooved rollers in its jaws to engage the wire and being mounted for vertical 
oscillation, and capable of adjustment in a rotary direction around the axis 
of tlie wire as it is being fed upon its support, substantially as described." 

(e) "Claim 15: In a wire-winding machine, the combiuation with a verti- 
cally adjustable feeding guide and a spacer engaging the previously wound 
turns of the hélix of wire adapted to advance said guide with the mean posi- 
tion of several turns of wire, substantially as described." 

(f) "Claim IG: The combiuation in a wire-winding machine of rolls hav- 
ing means for puncliing and spreading spacing spurs upon the wire, substan- 
tially as described." 

(g) "Claim 17: In a wire-winding machine, the combination with means 
for forming latéral spurs upon the side of the wire as it is being fed to its 
support, and a guide to advance the carriage along the hélix adapted to en- 
gage the wire upon several of its turns and advance the machine by the mean 
position of said turns, substantially as described." 

Second. That the said Mahlon E. Layne was the first, true, and original 
inventor of the inventions and imi>rovements described and claimed in said 
letters patent, and particularly recited in claims 11 to 17, inclusive, thereof. 

Third. That the complainant, Mahlon E. Layne, is the lawful owner of 
said letters patent. 

Fourth. That the défendant, Southern Car Manufacturing Supply Com- 
pany, has infringed upon the said eleventh, twelfth, thirteenth, fourteenth, 
flfteenth, sixteenth, and seventeenth claims of the letters patent of complain- 
ant, and upon the exclusive right of the complainant under the same. That 
the complainant, Mahlon B. Layne, has not proved infringement of claims 1 
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to 10, induMve, or of claims 18 to 21, ; Inclusive, 6Î said letters patent; and 
it Is ordered that judgment be hère entered for défendant on the question 
of Infrlngement as to sald claims 1 to 10, inclusive, of the patent in suit. 

Fifth. That complainant, Mahlon E. Layhe, do hâve and recover of the 
défendant, Southern Car Manufacturlng Supply Company, the profits which 
the said défendant has derived, received, or made since the 15th day of May, 
1906, by reason of said Infrlngement of said claims 11 to 17, inclusive, of 
said letters patent, and that the complainant do receive of the sald défendant 
any and ail damages which the complainant has sustained since said date, 
by reason of said infrlngement by said défendant. 

Sixtfi. And It Is hereby referred to H. P. Barry, as a master of this court, 
who is hereby appolnted pro hac vice to take and state the account of sald 
profits, and to assess such damages as complainant has to same, and to re- 
port therepn with ail eorivenient speed, and the défendant, Its dlrectors, of- 
flcers, attorneys, clerks, and employés, are hereby dlrected and required to 
attend the hearings before the aforesald master from time to time as re- 
quired, and to prodUce bëfore him such books, papers, vouchers, and docu- 
ments, and to submit such oral examination as the master may requlre. 

Seventh. That the said défendant, Southern Car Manufacturlng Supply 
Company, its dlrectors, officers, attorneys, agents, and employés, be and they 
are hereby enjolned and restralned from direetly or indirectly making or 
causlng to be made, using or causlng to be used, or selling or vending to 
others to be used, In any manner, any articles, devlees, appUances, or ap- 
paratus for wire-vrtndlng machines contalnlng, embodylng, or employing the 
said inventions and improvements contained and covered by claims 11 to 17, 
inclusive, of sald letters patent, or any other articles, devlees, or apparatus 
which, belng eombined or used, produce an infrlngement of sald claims 11 
to 17, inclusive, of said letters patent, or from infriuglng upon or violatlng- 
the said letters patent in any way whatsoever. 

Elghth. That a wrlt for a perpétuai injunçtlon issue out of and under the 
seal of this court, dlrected to the said défendant, Southern Car Manufactur- 
lng Supply Company, dlrectors, officers, attorneys, agents, and employés, en- 
jpining and restraining thém and eàch of thëm from direetly or Indirectly 
making or causlng to be made, using or causing to be used, or selling or vend- 
ing to others to be used, In any manner, any articles, devlees, appliances, or 
apparatus for wire-winding machines contalnlng, embodylng, or employing 
the said inventions and improvements contained and covered by claims 11 
to 17, inclusive, of said letters patent, or any articles, devlees, or apparatus 
capable of belng eombined or adapted to be used in iûfrlrigement of said 
elainis 11 to 17, inclusive, of sald letters patent, or from Infringlug upon or 
violating tije said letters patent in any way whatsoe\'er. 

Ninth. That the question of costs hereln is passed for future adjudication 
of this court on final hearing. , 

To ail of which défendant then In open court excepted and is allowed 30 
days in which to apply for an àppeal. 

E. E. Townes and Ernest Wilkinson, for appellant. 
Frank Andrews, Paul Synnestvedt, Coke K. Bufns, and James C. 
Bradley, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A majority of the judges are of opinion that the 
patent sued on is vaHd, and that the défendant below^, appellant hère, 
has infringed the same in the respects pointed out in the decree ap- 
pealed from. 

It is ordered that the decree of the Circuit Court be affirmed. 
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THE GENEKAL DE SOXIS. 

'Bistrict Court, W. D. Washington, N. D. Aprll 11, 1910.) 

No. 3,410. 

1. Shipping (§ 84*) — ^Master's Liability fob Injurt to Thikd Pebson b^ï 

Négligence of Servant— Scope of Employment. 

ïhe second mate of a vessel, in volunteering to assist the employés ot 
a stevedore In replaclng a liateh cover, vvhich was the duty of tlie steve- 
dore's men, was not acting as représentative of the shlp's owner or mas- 
ter, having authority to fasten responslbility on them under the rule of 
respondeat superior, and they cannot be held llable for an injury to one 
of the men through the mate's négligence. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 342, 349-351; 
Dec. Dig. § 84.*] 

2. Shipping (§ 87*) — Liabilitt of Vessel for Tort— Négligence oe Master 

OR Crew. 

By the maritime law a ship in commission and her offlcers and crew 
are unifled, so far that for maritime torts, whether the ship is the instru- 
ment by which an injury is inflicted, or the injury is the conséquence of 
a négligent or mischievous act of her captain or any member of her 
crevsf, a maritime lien attaches to the ship, which entltles the injured to 
recover compensation by a suit lu rem. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 340; Dec. Dig. 
§ 87.*] 

3. Shipping (§ 84*) — ^Liability of Vessel for Tort— Négligence of Mate— 

Oontributoky Négligence— Division of Damages. 

Libelant, with other employés of a stevedore, were engaged in repla- 
cing a hatch cover on a vessel, when a mate volunteered to assist, and 
through his négligence and that of libelant the hatch cover was caused 
to fall with them, and libelant was injured. Held, that the ship was lia- 
ble for the négligence of the mate, and that libelant was entitled to re- 
cover half damages. 

[Ed. Note.— ITor other cases, see Shipping, Cent. Dig. §§ 342, 349-351; 
Dec. Dig. § 84.*] 

4. Négligence (§ 1*) — Nature and Ele.vients— Deqrees. 

The degree of négligence necessary to fasten liability upon a person la 
that degree which iS équivalent to lack of such care and prudence as or- 
dinary men habitually exercise for their own personal safety. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 1 ; Dec. Dig. 
§ 1.*] 

In Admiralty. Suit by John Neiger against the ship General De 
Sonis, her owner, Société Nouvelle d'Armement, and her master, R. 
Consinet, by a longshoreman, to recover damages for a personal injury 
suffered while libelant was assisting in covering a hatchway on the 
ship, caused by the coUapsing of the hatch structure. Decree that the 
libelant take nothing by his suit in personam, and recover half his 
damages, with interest, against the ship, with a division of costs. 

J. L. Waller and Z. B. Rawson, for libelant. 

Bogie, Hardin & Spooner and Ira A. Campbell, for respondents. 

HANFORD, District Judge. The libelant was employed by a firm 
of stevedores having a contract to discharge the cargo of the ship Gen- 
eral De Sonis. At the end of a day's work the men who were doing the 

•For other cases see same toplc & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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work, as employés of said firm, left the ship without having replacecf 
the covers on one of the hatchways, and by direction of their foreman 
several of the men, including the libelant, returned to the ship to close 
the hatchway, and while performing that service the Hbelant was pre- 
cipitated through the hatchway into the hold of the ship and badly 
injured. He prosecutes this suit, in rem and in personam, against her 
master and owner, to recover damages on the alleged ground that the 
accident happened as a conséquence of faulty construction bf the frame 
and covering of the, hatchway and carelessness and misconduct on the 
part of an officer of the ship in jumping upon one section of the hatch 
covers to force it into position. The owner's claim and a bond for re- 
lease of the ship having been filed, thé claimant and the master jointly 
answered an amended libel, contesting any HabiUty. 

_ The facts proved are that the coaming of the hatch is 3 feet 4 inches 
high above the deck, and made of steel a Httle more than one-third of an 
inch in thickness, secured to the deck by angle plates fastened to the 
Steel deck and lugs fastened to the deck beams, and reinforced at the 
top by a half round steel molding. The strong-backs and fore-and- 
afters, which with the coaming constitute the framework of the hatch, 
were also made of thin steel. The covering is timber in sections, and 
made to fit snugly, so as to completely close the opening. Additional 
means of strengthening the union of parts is provided, consisting of a 
rod in two parts, joined together by a turn-buckle reaching across the 
opening, and through the forward and aft coamings, and through the 
strong-backs. In use when the hatch is closed with the rod in place, 
the opposite coamings aii'ê drawn tight on the fore-and-af ters by screw- 
ing the turn-buckle. The évidence proves that at the time of opening 
the hatch, when the rod was removed, the coamings spread half an 
inch and released the fore-and-afters, so that they were easily removed. 
The stevedores' opened the hatch, and it was their dùty to close it. On 
the occasion referred to, the libelant and his associâtes had so nearly 
completed their task that only two sections of the covering timbers re- 
mained tobe fitted into their places. Thèse seeçied to bé wider or long- 
er than the space for them, and the men were about to leave the job 
unfinished, when the second mate of the ship came to their assistance, 
and an attempt was made to force the covers into position by elevating 
the overlapping edges and placing them against each other, so as to se- 
cure the advantage of a leveragè with pressure forcing them down. 
The rod and tiirn-buckle had not been placed. The libelant was stand- 
ing on the hatch with one foot placed to exert pressure ddwnward on 
one of the sections when the second mate jumped upon the other sec- 
tion, to force it down, with the unexpected resuit that ail, or a considér- 
able part, of the hatch covering, with both men, fell down into the hold 
of the ship.' 

The évidence proves that no part of the structure was broken or bent, 
and ail of it was subsequently used without any altération or repair, 
and was serviceable as before the happening. Expert witnesses, who 
hâve had years of expérience in surveying vessels for owners and un- 
derwriters, gave testimony approying the construction of the hatch, 
and according to their statement the ship throughout was constructed 
and kept in condition to be entitled to the highest rating as a carrier 
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and subject for insurance. It would appear from their évidence that 
such an accident could not possibly hâve happened, and I find that the 
évidence in its entirety f ails to give an intelHgent explanation of the 
occurrence. The hatch covering did oollapse, however, and the acci- 
dent cannot be explained upon any other theory than that, owing to the 
springiness of the métal in the absence of the rod and turn-bnckle, the 
strong-backs and fore-and-afters must bave been displaced by the jar 
and concussion caused by the efforts of the libelant and the second mate 
to force the last two sections into position. 

The degree of négligence necessary to fasten liability upon either 
the ship, her master, or owner is that degree which is équivalent to 
lack of such care and prudence as ordinary men habitually exercise for 
their own personal safety. This hatchway having been approved by 
the builders and insurer of the ship, and having served the purpose 
for which it was constructed before and after the accident, cannot 
be regarded as so faulty as to justify condemnation of the ship for un- 
seaworthiness, nor a finding that the owner or captain were guilty of 
that degree of neglect which amounts to a tort in permitting stevedores 
,to work around it. Compétent seanien and stevedores could bave cov- 
ered the hatch without risk of injury to any one. Therefore the ac- 
cident rnust be attributed to carelessness or lack of skill on the part of 
the libelant, bis associâtes, and the second mate of the ship. 

The questions as to the right of the libelant to maintain the suit in 
personam; against the owner and master, and as to the liability of the 
ship, will be separated, and Iwill firgt consider the case as if it were a 
suit in personam only. There is a conflict in the évidence as to whether 
the second mate acted upon his own initiative in assisting to close the 
hatch, or whether the libelant called him to assist; but, whatever the 
fact may be in that respect, the resppndents are not personally liable 
for his ejror. This is so for the reason that the contracting stevedores 
were responsible for closing the hatch, their employés were sent to per- 
form that service, and the second mate, in the manual handling of the 
hatch covers and jumping, upon, them, was a mère volunteer, assisting 
the stevedores in the performance of their duties. In doing the steve- 
dores' work, he was not 'a représentative of the ship's owner or master, 
having authority to fasten responsibility upon them by application of 
the rule of respondeat superior. ■ ■■ 

The Suprême' Court in the case of Standard Oil Co. v. Anderson, 
212 U. S. 215, 29 Sup. Ct. 352, 53.1^. Ed. 480, cited by the libelant's 
proctors, affirmed a judgment for damages in favor of an injured work- 
man against the 'employer of another workman. The individuals in- 
volved were the plaintiff,' his employer, a master stevedore, who had a 
cbntràct for loading a ship, the défendant, a corporation, and a winch- 
man in the gênerai service of the défendant. The opération of loading 
was managed by the contractor. The motive power was a steam winch, 
owned by the' défendant and operated by the winchman, whose négli- 
gence caused the accident. The action was founded upon the rule of 
respondeiat Superior, and the only question presented was "whether the 
winchman was, at the time the injuries were received, the servant of 
the- défendant or of the stevedOre." The controlling fact in the case 
was that the winchman was at the time "engaged in the work of the 
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<leÏ€ndant, under its rightful eontrol." The opinion of the, court dis- 
cusses gênerai principles and affirftis: that : 

"The niîister's respousiblllty cannot be extended beyond the llmits of the 
•iiiaster's work. If the servant Is dolng his own work, or that of some other, 
the roastea- is uot answerable ,fpr his négligence in the performance of It." 

In reaching the conclusion that the winchman was not a fellow serv- 
ant oî thé injured longshpreman, the opinion states that: 

"In brder to relleve the défendant from the restilts of the le?al relation of 
niaster and servant, it must appear that that relation, for the timé, had been 
isuspended, and a new like relation betv^csen the wlnchinan and the stevedore 
had been created." . . , 

The opinion is instructive, but différences in the f acts make it inap- 
plicable to this case as an authority in point. The perplexing question 
in'this case would not exist if the secoiid mate had merely, in the exer- 
cise of his authority,, exacted performance of the duty of the steve- 
dore's men to close the hatchway properly, without himself participat- 
ing in the doihg of their work; for, if the accident hâd resulted solely 
from their lack of skill, it could riôt be justly attributed to any fault 
ofthe respohdents. Thêre is a rule well established by adjudged cases 
that a vice principal, who causes an injury to a workman in the volun- 
tary performance of a workman's act, is regarded in law as a fellow 
servant of the injured workman, and no lialDility attaches to the com- 
mon employer for the injury so càused. The Miami, 93 Fed. 318, 35 
C. C. A. 281. And it is the opinion of the court that by ânalogy the 
relation of master and servant is suspended when a représentative of 
one employer yolunteers to assist the servants of â différent master in 
the performance of manual labor. Guided by that rule, the test ap- 
plied by the Suprême Court in the case of Standard Oil Co. v. Ander- 
sen, applied to this case, leads to the conclusion that the respondents 
are not liable to the libelànt, although the relation of master and serv- 
ant between the second mate of the ship and the contracting stevedores 
did not exist. 

Liability of the Ship. 

The other branch of the case requires application of the maritime 
law, instead of common-law rules. The court holds that the açt of 
the second mate in jumping on the hatch cover was a maritime toft, 
because it was a wrongful act by an officer of the ship, and it caused 
an injury on board the ship to a man at the time engaged in the per- 
formance of a service to the ship., By the maritime law a ship, in 
commission, and her officers and crew, are unified, §p far that for 
maritime torts, whether the ship is the instrument by which an injury 
is inflicted, or the injury is the conséquence of a négligent or misphie- 
vous act of her captain, or any member of her,cr,ew, a maritime lien at- 
taches to the ship, which entitles the injured to recoyer compensation 
by a suit in rem. 19 Am. & Eng. Enc. of Law (34 Ed.) IJlî!; 1. Enc. 
L. & P. 1345, 1285; The Anaces, 93 Eed. 240, 34. C. C. A. 558; The 
Homer, 99 Fed, 795, s. c. 109 Fed. 572, 48 C.C. A. 466; The Troop, 
118 Fed. 769, s. c. 128 Fed. 856, 63 C. C. A. 584. 

The libelant's injuries were pain fui* and serious, and the pecuniary 
loss, including deprivation of earnings while he was incapacitated for 
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work, amounts to a considérable sum. It is the opinion of the court 
that $3,000 would be reasônabîe compensation if the libelant's own care- 
lessness in standing upon the hatch had not been a contributing cause 
of the accident. In view of ail the circumstances, the case is one for a 
division of the damages. The Max Morris, 137 U. S. 1, 11 Sup. Ct. 
29, 34 L. Ed. 586 ; The City of Seattle, 150 Fed. 537, 80 C. C. A. 279, 
10 L. R. A. (N. S.) 969. 

The court directs the entry of a decree that the libelant take nothing 
by his suit in personam, and awarding damages in the sum of $1,500, 
with înterest from the date of the commencement of the suit at 6 per 
cent, per annum, recoverable from the obligées on the bond for the re- 
lease of the ship, and that the costs be equally divided between the 
libelant and claimant. 



STATE OF MARTLAND, to Use of KAUPP et al., v. EIjUCOTT et al. 

(District Court, D. Maryland. Aprll 28, 1910.) 

(f^yllabus hy the Court.) 

SEAilEN (t 29*) INJUHIES TO SEAMEN— SeAWORTHINESS OF VE-SSEL. 

The owners of a dredge built in the United States fOr use on the Uan- 
amà Ganal are not uiider obligation to seanien employed on such dredge 
' while being towed to the Isthmus of Panama to make such a dredge as 
seaworthy for such voyage as they would be requlred to make an ordi- 
nary ship. AU they are required to do is to make the dredge as fit for 
such voyage as such a dredge can be reasonably made. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186-194 ; Dec. 
Dlg. § 29;* Master and Servant, Cent. Dig. § 211.] 

In Admiralty. Libel by the State of Maryland, to the Use of Cope- 
land G. Kaupp and others, against Charles E. EUicott and others. De- 
cree for défendants. 

This is a llbel In personam, in the name of the state of Maryland, for the 
use of the widow and children of Martin J. Kaupp, the engineer on board a 
certain steam dredge, known as "No. 4,,300," and by Charles J. Meyd and 
■John G. Duffy, late seamen on board of such dredge, against a copartnership 
known aS the Éllicott Machine Company and the American ïowing & Llghter- 
Ing Company, a corporation, owner of the steam tug Tormentor. The dredge. 
No. 4,300, was built in Baltimore by the EUicott Machine Company under 
contract with the Isthmian Canal Commission. The contraet price was to be 
$158,000, which was to be paid In Instalments. Nlnety per cent, of it was 
paid before the dredge left Baltimore; but by the contract ail responsiblllty 
for the safe delivery of the dredge at Colon was assumed by the EUicott Ma- 
chine Company. 

The dredge was prepared for Its long voyage by erectlng strong tlmber bul- 
warks outside of aiid around the bouse, so as to protect the house from the 
violence of any seas which might come aboard. The évidence showed that 
thls method of protection was that usaally employed and was approved by the 
marine underwrlters. The dredge carried In ail 7 men — a master, an engineer, 
and 5 seamen. By the contract it was to be equipped with a métal lifeboat 
welghihg about 1,200 pounds and capable of carrying 25 men. Such boat was 
stowed on the af ter main deck. The testimony showed that it rested on 
blocks, and that coal in bags was stowed around the lifeboat. The testimony 
as to how this coal was stowed with référence to the lifeboat was oonflictlng; 
the witnesses for the libelants claiming that it was wedged tightly In and 
about the lifeboat tn such manner as to make it difflcult or impossible promptly 

•Fol: other cases see aame topio & S numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



128 179 FEDERAL REFORTEK. 

to Inunchthe 'boaf The .wltnesises for th€i,;r€S|poade»t, on the other hand, 
clajmed that ttie coal was Hot so .plàced as te' ;auiouat .iu' fact to any obstruc- 
tion to the launching of the boàt. . . 

The dredgé left Baltimore ou the forenoon of Dece'mber 9, 1909, in tow qt 
the tng Tormentor. It had good weather untilthe afternoon of Sunday, De- 
cember 12th, wheu it had reached a point somewliat south.of Oape Ijooliput. 
The wind then sliifted to tlie south aud southeast, and grew.in force trom the 
afternoon of Sunday. the 12th, until about 4 o'clocic ipthe afternoon of Mout 
day, the 13tli. About 5:15 Monday morning, or soniewhere ïike an hour or an 
hour and a hàlf befoi-e daybreak, those on board tlie dredge heard a tremend- 
ous crash. Tliey at once aroused the niaster, who iwent forward, and pres- 
ently returned and calledtô the crew that the bulwarlîs had crashed in and 
that the house vvas smashed, and direeted thenx ail to run for the llfeboat. 
Tlie survivors, who were examined, testifled that the crew did run for the 
llfeboat ; that ail six got around It, eut its làshings, fltted it with a palnteir, 
and trled to launch it, but were unable on account of the coal to roOYe it more 
than some six inches ; that the master went to the upper deck, blew four loug 
and four short blasts on the whistle, tumed the searchlight vertically up, and 
vvaved a white light. While the men were around the llfeboat, the bow of 
the dredge went under water, and in an Instant tbe stern foUowed. Two or 
more of tbe men .lumped into the llfeboat as the dredge went down ; but the 
llfeboat was caught, apparently, by the wire ropes whieh swpported a por- 
tion of the dredging apparatus, and which ropes were 18 to 20 feet above the 
deck. One of thèse ropes eut the llfeboat nearly In two. 

Those on the tug testifled that, while they, had been keeping close watch on 
the dredge, they saw no signais, ^nd were not aware that anything had bap- 
pened until the lights on the dredge suddenly disappeared, and then in a mo- 
ment they found that the tug was actlng as if anchored from the stern. On 
running back to the hawser, they found that the dredge had sunk. The haws- 
er was at once eut, and tlie tug so manœuvered as to keep in the immédiate 
vicinity until daylight. : At daylight some of the crew of the dredge were dls- 
covered still flo^ting on the wreckage, and between 6:45 and 8:15 a.- ni. three 
of them were pick'ed off tbe wreckage, apparently not greatly the .jvorse for 
their expérience. The other four, including the master, the engineer and two 
of the seamen, were drowned. :;: , 

The engineer was some 47 years of, âge, and had beeij for a nunjtier of years 
making fronl $65 to $80 a mon th. Ile gavé to his wlfe, for the support, of hls 
fanilly, ail that he made except $10 a month. Slnce bis death she bas bèen 
compelled to qbtain employment in a laundry at $5 a week. 

George T. Mister, for libelarits. , 

Carey, Piper & Hall, for respondent Ellicott Machine Co. 
Robert H. Smith, for respondent American Towing & Lighter- 
ing Co. , 

Before MORRIS and ROSE, District Judges.' 

MORRIS, District Jtidge (orally, after stating the facts as above). 
Dtiring the rêcess, my Brother ROSE ârid I bavé "conferred in regard 
tO: this case, and we find that we need not call wpon the respondents to 
rôply. We hâve concluded that, so far as the tugTormentor is con- 
cèrned, no case at ail bas bèen made out against her. Tbe only iâllëged 
fault which might be urged against her is thé faliliire to observe the 
signais ofdistress from the dredge. , 

We do not think this alleged fault is sustained by proof. To our 
minds it is exceedingly dotibtful whether tbe signais wbich are alleged 
to havebeeri given were in fact given — àt least, ,that they were given 
in such a way that they could be observed from tbe tug. A signal, by 
the whistle, if given, could hardly be heard, as the tug- was about a 
quarter of a mile abead of the dredge, a,nd a very high wind wa^blow' 
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ing directiy against the souhd. The signal by the seât-chlight, which 
is spoken of as having! been shown. perpendicularly, toward the sky,. 
would not be very noticeable or very suggestive. And we cannot ig- 
nore the direct affirmative testimony that a dihgent observation of 
the dredge was kept by those on the tug, and that' no signal of any kind 
was observed. It must betaken into account, in considering the con- 
flicting testimony,. that the' sea was running very high, and theihight 
was very dark, which made it exceedingly difficu'lt to.observe thé sig- 
nais, if they were given. We conclude that no fault'is proved against 
the tug. 

Then, as to the dredge^ for the purposes of thiscase we will take it to, 
be the-law that if the owners of the dredge senther ,to sea to make this 
proposed voyage in an unfit condition, and her unfitness resulted in the 
disaster, then they are Hable to the libelants. But a dredge is a very 
différent character of vessd from an ordinary steamer or saiHng ves- 
sel, and to put this loss upon the owners of the dredge the proof should 
be convirtcSng, and not such as'to leave the conclusion doubtful. .The 
unseaworthiness complained of résolves- itself into two allégations;: 

First. That the protecting woodwork, called by some the ialsework: 
and by some the bulwark, vs^hich was built up' around the outside of 
the house to fortify it against? the force of the waves, was unsafe. 
The sending of the dredge td be towed on the open sea was unusual' 
and exceptional, and an extra hazard, and it was known to be so 'by ev- 
ery one concerned, and there can hardly be said to be any well-estalb- 
lished standard, based upon expérience, as to what protection is suffi-' 
cient. The kind of protection put on this dredge had been in use for 
a number of years and had proved effective. It was thought to be 
sufficient by the builders, and by their experts, and we are not war- 
ranted in saying that it was manifestly insufficient. 

Second. It is urged most earnestly that the lifeboat was stowed on 
the after main deck in a manner which pirevënted its use in an emer- 
gency. This is a question of fact of sôiiie difficulty. If the proof sat- 
isfied us that there was time to laurich the lifeboat, and the beat was 
not launched because of the improper way in which it was placed, 
it might be taken to be the proximate cause of the drowning of the 
engineer. But thé proof tends to show that there was no time to launch 
the boat, no matter how favorably it was placed, provided it was se- 
curely placed where it could be safely carried during the voyage. In- 
deed, the exact cause of the sudden sinking of the dredge is left in 
doubt. The only explanation, by those most compétent to speak, is 
that during the stonii a wave of extraordinary size struck the dredge 
and broke in the house, fiUing the hold of the dredge with water, so 
that with the pull on her by the hawser she did not rise on the waves, 
but went suddenly to the bottom ; there being no time for the men to 
launch the boat, or save the seamen's èffécts, or do anything, except 
to seize upon pièces of the wreckage and try to save themselves. 

We hâve no reason to think from the testimony that the captain of the 

dredge was incompétent, and he evidently risked his own life on the 

sufficiency of the equipment. We both feel very deeply'the tragic 

nature of the déplorable disaster and the cruel misfortune that has 

179 F.— 9 
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faîlèA on thë wife and children of tîie erigineer whô iost his life, but' 
wé do not 'find that the facts proven justify a decree in their favor. 

ROSE, District Judge. I concur fully with the conclusions an- : 
nbuhced by the Presiding Judge; To ^ common knowledge such a 
dredgeâs that eut of the loss of -which this case arises cannot be made 
anyttiing'like as safe for a sea voyage as can a shipiwhether propelled 
by.sailâîor. steam. The standard'of seaworthiness with référence to 
sucha dredge is, therefore, very différent f rom that required of a ship. 
The testimony of the insurance expert is to the effect that expérience 
leads undérwriters to charge from three to five times as much for in- 
suring such a dredge oh a sea voyage: as they would charge for insur- 
ing^a shîp. ' 

The law as it has been estabh'shed for many years, and can be 
changed only by the Législature, and not hy the courts, says that where 
thè risks of an employmentiare obvious to the employé when he enters 
into! the employment he accepta the: risk of the employmeht; that is 
to say, put in another way, he himsèlf becomes his own insurer against- 
those risks. If he is injuredor kiUed asa resuit of those risks, neither 
he nor his hâve. any claim, upon his empÎ0yer„ unless the employer has 
in some way failed to do something which. the employer ought to hâve 
donc and the not doing of which has câused or çontributed to the in- 
jury of the employé. 

In this Gase,by.itscontract with the United States, the EUicott Ma- 
chine Company assumed the risk of delivering the property — that is 
to say, the dredge-^afely at Colon. That property was worth $158,- 
000. It doubtless protected itself against that risk by charging a price 
for, the dredge as much in excess of the price at which it would hâve 
been willing to deliver the dredge at Baltimore as would compensate 
it for the actual outlay of towing the dredge from Baltimore to Colon 
and for insuring it against the: risks to which the -dredge would be 
exposed during the voyage. In part this protection was secured by 
insuring the dredge with the Marine Insurance Undérwriters, and in 
part by itself becoming its owç insurer. :; 

The marine engineer, for thp loss of whose life this libel in part is 
filed, put his life at the risk of the voyage. In dollarS;and cents that 
life was to his family worth some.where from $5yOOO to $10,000. Let 
us assume that it was worth $7,500. If the rate of insurance on life 
for such $. voyage would hâve been as high as on. property, the risk he 
was assuming would hâve been worth somewhere from $125 to $350. 
It appears from the testimony that the services of a compétent marine 
engineer, without unusual risk, were worth $65 to $80 a month. The 
voyage to Colon and return would, perhaps, hâve taken something over 
a month. He was to receive $75 a month. On the légal assumption, 
binding on this court, that he with his eyes open assumed the risk of 
the employment, he for $100 gave his services and assumed an under- 
writer's risk,- for which latter alone he ought to hâve received from 
$125 to $350. _, ; : : ; _ . _ 

Under such circunistances it is, of course, quite to be expected that 
those whose wl)ole condition in life has been so greatly and disastrously 
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changed by his death should try to hold those who employed him to go 
on the voyage liable for the loss or some part of the loss they suffered. 
This, under the law, they can do if they can show that the employer 
failed in some duty that it owed the employé, and they cannot do it 
unless they can show such failure. This, as Judge Morris has pointed 
out, they hâve not donc. Their husband and father lost his life, not be- 
cause the Ellicott Machine Company or the American Towing Com- 
pany were négligent or failed in any duty the law put upon them, or 
either of them, but because the work he assumed to do was a perilous 
work. Whether it would tiot be far better that the law should recog- 
nize that such loss of life is a part of the necessary cost of the busi- 
ness, and require it to be borne by the business, is a matter for the 
législative, and not the judicial branch of the government. 

In this as in most other such cases, the cost of the trial to the re- 
spondents, successful, as by the decree we will pass they will be, will 
doubtless exceed, perhaps considerably exceed, the cost of insuring ail 
the men on the dredge against the risks of the voyage. In so saying I 
do not intend to suggest that the Ellicott Machine Company were, as 
the law is, under any moral, much less any légal obligation to bave 
provided such insurance. 



In re ROBERïSON. 

(District Court, M. D. Pennsylvania. February 17, 1010.) 

Aliens (§ 64*)— Natubai.izatiois'— Childken of Person Dying Afier Décla- 
ration— Stepchildben. 

Eev. St. § 2172 (V. g. Comp. St. 1901, p. 1334), provides tliat the ehildren 
of jtersons who hâve been duly naturalized, being under the âge of 21 years 
at the time of the naturalization of their parents, shall, if dvrelllng In the 
United States, be considered as "citizens" thereof ; and the naturalization 
law (Act June 29, 1906, e. 3592, § 4, cl. €, 34 Stat. 596 [TJ. S. Comp. St. Supp. 
1909, p. 480]) provides that, when any alien who has declared his intention 
to become a citizen dies bef ore he is aetually naturalizéd, the widow and 
minor ehildren of such alien may, by complying with the other provisions 
of the statute, be naturalizéd without any déclaration of intention. Ap- 
plicarit was born in England, where his father died, and his mother was 
again married to an alien, who emigrated to the United States whèn ap- 
plicant was about four years of âge. When the applicant was about 17 
years old and residing with his stepfather as a member of his famlly, the 
stepfather made a déclaration of intention, but died without having been 
naturalizéd. H eld, that the applicant was entitled to naturalization on the 
strength of his stepfather's déclaration. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 128; Dec. Dig. f 
64.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1164^1174 ; vol. 
8, pp. 7602, 7603.] 

Application of James Robertson for naturalization. Pétition sus- 
tained. 

James McQuade, for applicant. 
Mark J. Maloney, for thé government. 

•yor other caaea ;see same topic & 5 numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ARCHBALD, District Judgé. James Robertson, the applicant for 
riaturalization, was born in England April 34, 1880, where his father 
died, and his mother was màrried again to one John Fenwick, who 
emigrated to the United StateSj \yhere the family arrived September 
30, 1884, whën'the apphcant was some four and a half yëàrs old. On 
July 13, 189,7, when he was- à little over 17, and stiU fesiding with his 
s'tepfather as a member of hià family, his stepf ather made a déclara- 
tion of his intention to beconie a citizen, but died November 1 follow- 
ing, without having been actually nâturaltzed. The présent application 
for naturahzation is made on the strength of this déclaration, and is 
opposed by the government. On thé ground that it was not the déclara- 
tion of the applicant's own fàther. 

It is provided by Rev. St. § 2172 (U. S. Comp. St. 1901, p. 1334) : 

"The chlldren o( persons who hâve been fluly naturalized under any law of 
the United States * * • being under the âge of twenty-one years at the 
time of the nattiralization of thelr parents shall, if dwelling in tlie United 
1 States, be consldered as eitlzens thereof." 

Also by the naturahzation law now in force (Act June 29, 1906, c. 
3592, § 4, cl. 6, 34 Stat. 596, 598 [U. S. Comp. St. Supp. 1909, p. 
480]), as it was in substance by that before it, that: 

"When any alien who has dedared his intention to become a citizen of the 
United States dies before he is actnally naturalized, the widow and minor 
children of such alien may, by complying with the other provisions of this act, 
be naturalized without mailing any déclaration of intention." 

The applicant relies on the tortlbined effect of thèse enactments. 
It was held in United States v. Kellar (C. C.) 13 ,Fed. 82, that, upon 
the, marriage of a résident alien woman with a citizen, her infant son, 
dwelling w,itli,her, also becomès naturalized byvirtiie of the citizenship 
' •which. she .go-acquires. And in People, v.' Newell, 38 Hun, 78, that, 
where the mother of a minor alien marries, a man who subseqûently 
becomes naturalized, this not only: naturalizes his wife, but also his 
i'niiiior':Stepchi|d;,,that isto say, thait a stepson, who'is a minor, and re- 
; siding, withhis'parents, in: this.country, is natufalizèd by force of the 
naturalization of his stepfather.i United States v. Rodgers (D. C.) 144 
Fed. 711; Behrensmeyer v. Kreitz, 135 111. sais^iS-ôN. E. 704. ,ëo an 
illegitirnate child, who emigfates tô this country as a member of the 
family of his reputed father, the wife bëinç his.hiother, is held to be- 
come a citizen upon the subséquent naturahzation of the father, while 
the child is still a minor. Dale v. Irwin, 78 111. 170. 

-Accepting thèse décisions as a correct exposition of the law, it is 
clear that, if the stèpfather hère had gorie on and completed his 
naturahzation, within the minor ity ,pf the présent applicant, and while 
he was a member of the family, this would haye had the effect of 
naturalizing the applicant also. It certainly would hâve naturalized 
the wife. ReV. St. § 1994 (U. S. Comp. St. 1901, p. 1268). And she, 
as mother, having become a citizen, this would bave naturalized àlso 
her minor children. But by makinga déclaration. pf his intention the 
father, being the head of the family, took the first step provided by 
the law for the acquisition of citizenship, and this, according to the 
express provision of the statutes qUoted, inured to the benefit of, ànd 
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gave an inchoate right to, all>those who vvould be made citizens if he 
had gone on and concluded it. Boyd v. Nebraska, 143 U. S. 135, 12 
Sup. et. 375, 36 L,. Ed. 103. At the time bis stepfatber died, tbe ap- 
plicant, as we bave seen, was between 17 and 18 years old, and was still 
living witb him at Wilkes-Barre, Pa. The stepfather's déclaration of 
intention was tberefore the same in effect as if it had been the appli- 
cant's déclaration, and he is now entitled to be made a citizen on the 
strength of it. 

Pétition sustained, and naturalization granted. 



SOUTHERN COTTOK OIL <X>. v. MERCHANTS' & MINBRS' TRANSP. CO. 
(District Court, S. D. New York. April 19, 1910.) 

1. Shipping (§ 108*) — Makine Insurance— Construction of Contract. 

"^here a carrier by water already lield policies insuring it against loss 
through liability to cargo ovvirers, a provision in a bill of lading, in -con- 
sidération of a higtier freiglit rate, that the cargo tlierein specified "is 
covered by marine insurauce while on board, • * « under and in ac- 
cordance witli and siibject to tlie conditions and limitations of policies of 
marine Insurance held by" the carrier, niust be construed as an obligation 
on the part of the' carrier to pay the shipper's loss under the same con- 
tlngencies as permitted it, through its relnsurance, to throw the loss on 
its own lilsurers. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 108.*] 

2. Insurance (§ 479*) — Marine Insurance — Insgrance by Carrier — Con- 

struction OF Contract. 

A shipowner carried five annual policies of Insurance, aggregating $40,- 
000 covering its loss through liability to cargo owners, eaçii havtng a 
rider providing that "the amount hereby insured is to contrlbute pro rata 
with the whole amount of Insurance ou the nierchandise at risk." The 
carrier contracted in a bill of lading issued to a shipper to Insure the 
cargo covered thereby in tenus whidi measured its liability by that of its 
own insurers. It also held an open policy, which by its terms covered 
only so much of any loss as was over $40,000. The shipper also held a 
policy on the property shipped, which contained provisions that it should 
be "null and void to the extent of any amount pald by or recoverablo 
from any carrier and/or bailee," and that "this Insurance shall not inure 
to the benefit of any lighterman or carrier whatsoever." Ileld- that, as 
applying to the contract of the carrier with the shipper made by the bill 
of lading, the "whole amount of Insurance on the merchandise at risk," 
within the meaning of the riders, and which was to be taken into con- 
tribution, did not include its open policy, which by its ternis did not at- 
tach to the same risk as the annual policies, nor the shipper's policy, 
which was clearly limited not to corne into any contribution with the car- 
rier. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. SS 1244 124.') • 
Dec. Dig. I 479.*] o= , - , 

3. Shipping (§ 108*)— Marine Insurance— Contract of Insurance by Car- 

rier Against Fire— Effect. 

In such case the contract of the carrier with the shipper had the ef- 
fect of voluntarily restoring its common-law liability foi- loss by tire ab- 
rogated by Rev. St. § 4282 (tJ. S. Conip. St. 1901, p. 2943), and having the 
right to recover on such liability, whether under or over the .$40,000, to 
that extent the shipper could not recover on its own policy, which would 
make it inure directly to the benefit of the carrier, and the latter could 
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not for that reason Invoke such policy to discharge or lessen îts own lia- 
billty. 

[E54.. Note, — For other cases, see Slilpping, Dec. Dig. § 108.*] 

In Admiralty. Suit by the Sbuth'ern Cotton Oil Company against 
the Merchants' & Miners' Transportation Company. Decree for libel- 
ant. 

Tlie iibelant on the i7th day of July, 1907, shipi>ed on board the respond- 
ent's steamer AUegheny at Savaonah, Ga., bound for Philadelphia, a quantlty 
of cooklng cil and lard compound, the value of whlch was $3,635. The goods 
were destroyed by flre en route without négligence upon the part of the re- 
spondent. The two bills of lading whlch covered the shlpment llmited the 
carrier's llabllity except in case of paymeut o£ a higher frelght rate. The 
Iibelant paid, the higher rate, and received bills of lading upon which the fol- 
lowing wàs starûped: "Insured Rate. 'ïhe freight mentioned in this bill of 
lading is covered by Marine Insurance while on board the steamers of the 
Merchants' & Miners' Transportation Company under and in accordance with 
and subject to the conditions and limitations of policies of marine Insurance 
held by them." 

At the tlme of the destruction of the Ubelant's goods, the respondent held 
six policies of marine Insurance upon goods shipped in its steamers on north- 
bound voyages. The total value of the cargo upon thls voyage, ail of vi'hlch 
was sEipped under slmilar bills of lading, not including the llbelaut's shlp- 
ment, was $3T,ri67.16, ail of which was a total loss. The Iibelant at the time 
of the shipment and loss held an open marine poliey in the I/ondon Assur- 
ance fMarlne) dated November, 1901, and attaching when the goods were 
loaded at the luland town of Milhaven. This policy contained the "American 
Clause," and a warranty by the assured that the paymeut of any loss there- 
under should not, directly uor indirectly, inure to the beneflt of any carrier 
or ballëe, and that the policy should be null and void to the extent of any 
aœount paid by or recoverable from any carrier or bailee. After the loss the 
Londou Assurance Company paid to thé Iibelant the amount of the loss, but 
upon the understanding that the said paymeut should be regarded as a loan, 
repayable tô the Insurer only to the extent that any recovery should be had 
from the carrier. Of the respondent's six policies, ail of a la ter date than 
the libelanCs, five were annual, aggregating $40,000, and the slxth an open 
policy from $40,000 to $100,000. Each attached on the cargo when laded. 
The five annual policies each contained the same "rider" to whlch référence 
is made in the opinion. The respondent Insists, flrst, that the Iibelant has 
been paid In full ; second, that the London Assurance Company niust bear the 
loss; and thlrd, that at most there must be contribution. The Iibelant insists 
that the respondent's llabllity is primary under the language of the several 
policies. 

Kneeland & Harison, for Iibelant. 

Carter, Ledyard & Milburn, for respondent. 

HAND, District Judge (after stating the facts as above). It will be 
more simple to consider this case first, as though the shipper were 
hirnself suing for the loss and afterwards to see what différence it 
makes that he has been paid by the London company. There being no 
common-law liability under the circumstances (Rev. St. § 4282 [U. 
S. Comp. St. 1901, p. 3043]), the carrier is only responsible because of 
the obligation' contained in the words stamped on the bill of lading. 
Thèse may be considered in two ways : First, as a direct covenant of 
insurance ; second, as an undertaking to procure insurance elsewhere, 
to coUect it, and pay the proceeds to the shipper. Doubtless the sec- 

*For other case» see same toplc & i wy mbb» in Dec. & Am, DigB. 1907 to date, & Kep'r Indexes 
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ond is the more natural interprétation, and is that^ ^ut upon similar 
words by Brown, J., in Gross v. N. Y. & T. S. S. Co. (D. C.) 107 Fed. 
516. It is quite obvions, however, that the carrier's pqlicies do not 
permit the interprétation of being direct insurance upon the goods. 
This is true because they are expressly limited (except the Atlantic 
policy) as reinsurance of the carrier's own risk. If the words on the 
Ijill of lading meant only that the carrier should procure direct insur- 
ance, he did not therefore perform the obligation, for he f ailed to pro- 
cure such insurance. In view of thèse circumstances it would seem 
a more natural construction, in view of the fact that the carrier had al- 
ready taken out thèse policies when he issued the bills of lading, to 
say that the obligation was to pay the shipper's loss under the same 
contingencies as permitted him through his own reinsurance to throw 
the loss upon his own insurers. This I do not think was ultra vires 
a carrying corporation, and did not constitute doing an independent in- 
surance business. The terms of his liability are then to be sought in 
his own reinsuring policies, just as though he had issued a policy to 
the shippers in the same words, mutatis mutandis, as the companies 
issued policies to him. In the five closed policies occur thèse words, 
added by the printed "rider," presumably prepared and annexed by the 
carrier himself : 

"The amount hereby Insured is to contribute pro rata witli the whole 
amount of insurance on the merchandise at risk." 

Thèse words I must regard as incorpora ted into the carrier's own 
obligation, and the question becomes, What is "the whole amount of 
the insurance on the merchandise at risk" ? Does that amount include 
as well both the Atlantic and the London policies, or does it include 
only the London and the five closed policies, or does it include simply 
the five policies which amount to $40,000 ? 

The "insurance," within the meaning of the "rider," did not include 
the Atlantic policy, which by its terms covered only so much of the 
loss as was over $40,000. If that policy were included in the total in- 
surance which must con,tribute under the clause in the "rider," the re- 
suit would be to leave the insured partially uncovered; because if the 
Atlantic policy did not attach till the loss was over $40,000, and if the 
five policies could limit their liability to a proportionate share of the 
loss based nOt only upon the five policies themselves, but also upon the 
Atlantic policy, a portion of the first $40,000 would be borne by the 
msured. Of course, nobody intended any such resuit, and it is obvions 
therefore that "the whole amount of insurance on the merchandise at 
risk" did not include the Atlantic policy, and that had it not been for 
the L,ondon policy the five annual policies would hâve borne between 
them the whole loss up to $40,000. The resuit of this reasoning may 
be shortly stated thus : That the "other insurance" contemplated by 
the "rider" did not include any which by its own terms was in effect 
limited not to share with annual policies themselves. 

Coming, now, to the Londoii policy, the respondent urges that it con- 
tains the American clause, and that both in day of date and in day of 
the attachment of the risk it was the earliest insurance of ail. This is 
true, but the libelant answers that in spite of this it contained the 
words already mentioned : 
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"Tliis polley shall be null and void to the extent of any amount pald by or 
recoveraWe fropi any carrier ana/or bailee." 

And aiso tHè words : 

"Thls Insurance shall not inure; to the beneflt of any lighterman or car- 
rier vvhatsoiever." 

I agrée that it would be an aîidue restriction of the words tolimit 
them to ihé- liability of the carrier as such. The contract was "vvritten 
in genériàl words, and it shotild stand as it was written. It was not at 
àli unrèasonable, in viêw of section 4282, that the parties should contem- 
plate just such a voluntary undertaking by the carrier against fire as 
arose in the case at bar.- Sb construed, by voluntary agreement, the 
parties would supply to their relations that part of the original com- 
mori-law liability which thfe statute had abrogated. The question, then, 
is of the meaning of the clauses, assuming that they apply to other in- 
surance taken but by the carrier as well as to his common-law liability. 

'The précise question always remains, however, what was the mean- 
ing of the clause in the "rider," bêcàuse it is only in accordance with 
the terms of his agreement that the carrier may be charged in respect 
of thèse policies. As I hâve shown above, the words in the "rider" 
could not hâve intended to include insurance upon which the shipper 
could not hâve recovered while th'e five policies remained unexhausted. 
Therefore, if the shipper shotild hâve settled with the five policies for 
less than:the full amount, and because lie supposed that he would re- 
tain rights against the Londôn company, could he thereafter sue the 
London company for the balance? If he could do so, I believe that 
it is contributing insurance under the clause in the "rider" ; if not, it 
is not. If he should try to do this, would he not be met at once by the 
plea that such a recovery against the London policy would make it in- 
ure directly to the benefit bf the carrier's obligations ? It is true that 
that clause more aptly includes the right of subrogation, but it is not 
quite clear that this resuit is precisely the équivalent of subrogation by 
the carrier to the shipper's claim against the London policy. No doubt 
the resuit arises in a differéht way/ but it is just the same, and the 
London policy would inure to thfe bbnÈfit of the carrier and exonerate 
him, quite as completely as though he filed a bill for subrogation. I 
think, therefore, that the London company clearly meant not to corne 
into any contribution with the carrier, and that therefore the carrier 
may not use it as contributing insurance under the clause in the "rider." 
The American clause in the London policy has, therefore, nothing to 
do with the question, for the whole policy was limited so as not to 
corne into effect till the carrier's liabilities were exhausted. 

In respect of the Atlantic policy the question is of the American 
clause in it as against the American; clause in the London policy. 
Clause for clause the Atlaritic policy must win, for it too was subsé- 
quent both as regards the respective raîtes when the risk attached and 
when the policies were issued. Brown, J., in Gross v. N. Y. & T. S. 
S. Co. (D. C.) 107 Fed. 516, 520', construes the words "shall hâve made 
any other assurance" as referring to the attachment of the risk, and 
in the case at bar the shipper had "made" no assurance with the Lon- 
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don Company prior to the date of the Atlantic policy in this sensé. On 
the other hand, the insurance "made" by the shipper by virtue of the 
bill of lading was after the date of the London poHcy which would 
make that company liable. However, 1 think it is not necessary to dé- 
cide that question, because the construction of the clause in the London 
policy, adopted above, excludes as well the Atlantic policy as the five 
annual policies. If the London policy beats that part of the loss which 
the Atlantic policy otherwise would beat, it has "inured" to the bene- 
fit of the carrier quite as truly as it would "inure" to the benefit of the 
five policies. If the Atlantic company couldurgeits exemption under 
the American clause, and if the London company could insist upon ex- 
emption under its own peculiar clause, then the shipper was in part 
uninsured; which cannot be. One must yield, and I think it reason- 
able that the "assurance made," as referred to in the Atlantic policy, 
must be read as an assurance not so limited as to be nuH and void, if 
marshaled in a hotchpot along with the carrier's obligations. 

Thus, eve.n upon the assumption that the risk was the same, and the 
parties the same, in the carrier's insurance effected by the biH of lading 
and in the London policy^ still, by the necessary intention of the par- 
ties, I think the carrier must beunderstood as having intended not to 
exempt from his insurance that much ,of the risk which another in- 
surer expressly declined to assume. 

The rights of the shipper being thus determined, the eflfect iof the 
payment by the London company is exactly covered by the case of 
Bradley v. Lehigh Valley R. R. Co., 153 Fed. 350, 82 C. C. A. 426, and 
a decree is proper for the fuU amount of the loss against the respond- 
ent. ' \. 

A decree to that effect may therefore be entered. 



ORDJBR OF ST. BKNEDICT OF NEW JERSEY v. STEINHAUSER. 

(Circuit Court, I). iXinuesota, Second Division. June 22, 1910.) 

1. Religious SOCIETIE.S (§ 18*) — Religious Charitable Order — ContbActs 

WITII MeMBERS—VoW of l'OVEHTY. 

Tlie Order of St. lieiiodict of New Jersey Is a cliaritable corporation 
cliartered by tlie state wliose meuibers are reqnired by ttie cliarter to be 
meinbers of the religions order of S(. Benedict. Ail members of sucl» 
religions order take tlie vow of iioverty, by which they renounce the 
right to individnal ownersbip of property. ïhe constitution of the cor- 
poration provides that it is asreed npon tjiat no niember shall ciaiiu more 
that a décent sui)i.>ort, but shall, as soon as possible, convey ail property 
which he then lioids or thereafter uiay liold to the corporation. It fur- 
ther provides that nienibers may voluntarily leave the order. Ileld, that 
the eontract between a niember and the corporation vvitb respect to prop- 
erty is not in violation of public policy, but is valid and bindiug so long 
as a niember retains his membersbip, and that property held by a mem- 
ber who died in full fellowship at thé tiine of his death, which was ac- 
qnired with his earuings. belonged to the corporation and not to his heirs. 

[Ed. Note. — For other cases, see Religious Societies, Dec. Dig. § 18.*] 

*For other cases see same toplc & § numbek la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 



"2. REtièious SociETiES (§ IS*) — Rel,i4ious Chabitable Obdee— Conteactb 
wiTH Mbmbërs— Vow oï' rovj:RTY. 

The fact that such member who was for some years before his death 
à résident of anotlier state was perniitted by the abbot to retain his 
earnings, and use the same for charitable purposes, did not release him 
from his vow of iwverty, nor make such earnings his Indlvldual prop- 
erty, but merely constltuted hlm agent of the order for Its disbursement. 

[Ed. îjote. — For other cases, see Religions Soc-ietles, Dec. Dig. § 18.*] 

3. ExEctjToKs ÂND Administratobs (§ 225*) — Claims Agaihst Estate— Time 

FOR FiLINO. 

The claim of a third person that he Is the owner of property in the 
hands Of an adniinistrator is not a clalm that is wlthin the jurisdietion 
of the probate courts of Minnesota, and is not affected by Rev. Laws 
Minn. 1905, § 3730, requiring claims agalnst estâtes to be presented to 
the probate court for allowance within the time flxed by order of such 
court nor is it within section 3733, limlting the time within which actions 
may.be brought agalnst an executor or admlnlstrator on provable claims. 

[Ed. Note.^For bther cases, see Executors and Administra tors, Dec. 
Dig. i 225.*! ' 

4. Limitation of Actions (§ 60*) — ^Accbual of Right op Action— Principal 

AND Agent. 

Where, an agent was permitted to retaln and use for certain purposes 
property beionging to his principal, which authority had not been wlth- 
drawn at the time pf his death, limitations did not begin to run until 
that tiffié agalnst an actlotf Tjy the principal to recover the property un- 
expended. 

[Ed. Note.^For other cases, see Limitation of Actions; Dec. Dig. § 
60.*] , 

5. Courts (§ 489*) — Jiieisdiction of Fédéral Oourts^Suit Against Ad- 

ministratob. 

While a fédéral court cannot Interfère with property In the liands of an 
admlnlstrator, which is in the custody of the state probate court, It may 
adjudge the rlghts of parties before it in such property, and such ad- 
judication will be binding on the admlnlstrator and may be enforced 
agalnst hlm personally. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 489.*] 

In Equity, Suit by the Order o£ St. Benedict of New Jersey 
against Albert Steinhauser, administrator of Augustin Wirth, de- 
ceased. Decree for complainant. 

Otto Kueffner and Albert Schaller, for complainant. 
Pitzer & Hayward, for défendant. 

WILIyARD, District Judge. This case présents a controversy in 
whicb the complainant claims that the property left by Augustin 
Wirth a:t his death belonged to it, because he lived and died a member 
of the Order of St. Benedict. The défendant claims that for various 
reasons the property belongs to the heirs at law. That the documents 
offered in évidence to show that Wirth belonged to the Order of St. 
Benedict, and that he had transferred his stability to the plaintifï, the 
Order of Sti Benedict of New Jersey, were duly executed by Wirth, 
was admitted at the, argument. ■ Even without this admission the au- 
thenticity .of the documents was sufficiently proven. From them it ap- 
pears thatWirth beçame a member of the Order of St. Benedict at the 
monastery of St. Vincent in Pennsylvania, on August 15, 1852, and on 

•For other cases' sëé'sàme topic & S ntJmbbk in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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May, 1887, being still a member of the order, he transferred his sta- 
bility from the Abbey of St. Benedict in Kansas to the Abbey of St. 
Mary, Newark, N. J., and therefore to the Order of St. Benedict of 
New Jersey, the complainant in this cause. Wirth died at Springfield, 
Minn., December 19, 1901. Some suggestion was made during the 
taking of the évidence and in the briefs of the défendant to the effect 
that Wirth in moving to Minnesota ceased to be a member of the Or- 
der of St. Benedict, and ceased to belong to the complainant corpora- 
tion. I find as a fact, however, that at tlie time of his death he still 
remained a member of the order. Hoerr, a witness for the défendant, 
testified (defendant's record, 149, 150) that he saw Wirth about a 
year before his death at Mankato, Minn., wearing the habit of the Or- 
der of St. Benedict. A receipt was introduced in évidence (defend- 
ant's record, p. 152), dated Springfield, Minn., January 2, 1900, signed 
by Father Wirth, and to his signature .he adde.d.the letters O. S-, B. 
He also made a financial report of the Church St. Raphaël, Spring- 
field, Minn., of which he was then in charge from January 1, 1900, 
to January 1, 1901, to which he signed his name as Augustin Wirth, 
O. S. B. There is nothing. to contradict the almost conclusive eyideijce 
furnished by this testimony and thèse documents. Dying within the 
order, it follows that he was also a member of the complainant cor- 
poration, for there is nothing to show that he had transferred his sta- 
bility from , the Order of St. Benedict of New Jerspy to any other 
monastery, although there was at the time in Minnesota a monastery 
of the order at St. Cloud. '^ 

The first question for considération is this: What effect upon his 
rights'to property was produced by his joiniiig the Order of St. Bene- 
dict? When he joined that order he took the three vows of chastity, 
poverty, and obédience. The only one of thèse vows which it is neces- 
sary to cbnsider in this case is the vow of poverty; , ;The rule of St. 
Benedict wfiich governed the order provided in its chapter 33, as fol- 
lows: 

"The vice of personal ownership must above ail things be eut off in the 
monasterj' by the very root, so that no one may présume to slve or .receive 
anythlng wlthout the cominand of the Abbot ; nor to bave anythlng whatever 
as bis own, nelther a book, nor a wrlting tablet, nor a pen, nor anythlng else 
whatsoever; since monks are allowed to bave neitber tbèlr boflies nor their 
will in their own power. Everything that is neces.sury, however, they must 
look for from the father of the monastery ; and let It ûot he allowed foi; any 
one to bave anythlng whleh the AbUot dld not glve or permit him to hâve. 
Let ail thlngs l:e comnion to ail, ,ag it Is written. And let no one c-all or take 
to hlmself anytbing as bis own. But if any one should be found to indulge 
this most baneful vice and having been aduionished once and again, doth not 
amend, let him be subjected to punishment." (Coniplainant's record, p. 25.) 

This rule was in force in New Jersey when Father Wirth became 
a member of the Order of St. Benedict of New Jersey. The Abbot 
of St. Mary's testifying with référence to this rule said on page 133 
of complainant's record: . , . , 

^'They lived in common with éach other. and *hatever they had the com- 
munîty gave to thç monastery, only clauning what they necded of neeessity; 
they hâve always been takeu care of like the chiidren of a family." 
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And again on page 193: 

"Tliere is no meiiiber claliiis anytlilng as hls own, but gettlng ail he needs 
from the commou incoine that we liave. No inember eau call anythlng striet- 
ly his own, but for subsisteuce and for ail lie needs, ail necessary things, he 
dépends upou tbe iucome of tlie community at large." 

Father Engle, the Abbot of St. John's Abbey in Minnesota, testi- 
fied as to tlie construction placed by the canon law upon the vow of 
poverty, and said on page 189 of defendant's record : 

"A. As to vow, of poverty wlien tbis is soleinnly made In religions order 
it incapaeitates such a meniber to ]K)s=sess or acqulre property for himself and 
to make independent use of temporal things wblch can be valued in nioney." 

And again on page 193 : 

"Q. Ton say that incapaeitates nlenibers from possessing property or tem- 
poral things whose value ean be measured in nioney. Is that a well-settled 
principle of your canon law? A. Yes, sir. Whatever a monk acquires he 
acquires for his monastery. Q. That, you say, incapaeitates a meniber or 
monk from holding i)roperty? A. Yes ; in his name and for himself." 

The présent Abbot of St. Mary's Abbey testified upon this subject 
as foUows: 

"Q. If a member subject to the domlnion of the Abbot at Newark were to 
hold or obtain property of any description whatever in any state of the 
United States, would that proijerty beconie the property of the order? A. 
It would. Q. And would it beconie such property of the order by virtue of 
the fact of vows whlch the possessor took? A. It would." 

As a matter of history it is well known that the members of a reli- 
gions order hâve no property of their own. This was so universally 
by the canon law, and it is declared to be the municipal law of Spain 
in the Seven Partidas, compiled and published in 1363. L,aws 3, 14, 
and 22, title 7, Partida 1. Even if a monk did départ from the con- 
vent and had charge of a church, he still could acquire no property of 
his own. Law 26, title 7, Partida 1. How far the civil courts are 
bound by the canon law it is not necessary to inquire, nor is there hère 
any question as to the efifect of the judgment of an ecclesiastical tri- 
bunal, such as was presented in Watson v. J.ones, 13 Wall. 679, 30 h. 
Ed. 666, cited by the défendant. Evidence as to the vows taken upon 
joining the order, and the testimony as to the effect of thèse vows is 
important only in the construction of the charter, constitution, and 
by-laws of the Order of St. Benedict of New Jersey. 

The complainant hère is not the Drder of St. Benedict founded 
about the year 635, which is and always has been a religions order, 
but the orator in this case is a civil corporation chartered by the state 
of New Jersey, and known as the Order of St. Benedict of New Jer- 
sey. Father Wirth was a member not only of the religions society, 
but also of thç civil society, and the civil society is the entity bringing 
this suit. Its rightsmust dépend upon the construction given to its 
charter, constitution, and by-laws. If they differ from the rules gbv- 
erning the religions order, the latter must give way. That tliey do 
differ with regard to the matter of leaving the order will be seen later 
on in this décision. 
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. What then ^o they provide? The act:of the Législature of New 
Jersey incorporating the Order of St. Benedict of New Jersey pro- 
vides that certain personsnamed, "and their associate members of the 
Society called the , Order of St. Benedict, t»eing a Society of religions 
men living in community and devoted to charitable works and the édu- 
cation of youth": be constituted a body politic under the name above 
mentioned. (Complainant's record, p. 128). The charter also pro- 
vides that the corporation may "make such by-laws for their govern- 
ment and for the admission of members into the corporation as they 
shall deem necessary and proper; provided, that such by-laws shall 
not be répugnant to, nor inconsistent with the Constitution of the 
United States or of this state." It also provides "that no person shall 
be or remain a corporator except regular members of said religious 
Society, living in community and governed by the laws thereof." 
The constitution provides, among other things, as foUows : 

"Section 2. The objeet of thls corporation is divided between the eduea- 
tional training of youth and the spiritual guldance of soûls. Each Is con- 
ducted in conformity with principles and gênerai discipline of the Roman 
Oithollc Church and in accordance with the dlseiplinary statutes of the Or- 
der of St. Benedict, well known throughout the Koman Catholic Church." 

"Section 10. To beoonie and to be a member of this corporation it is abso- 
lutely necessary: 

"1. To beeome a member of the Order of Saint Benedict founded about the 
year Â. D. 525 by St. Benedict in Italy, and well known in the Roman Oath- 
olic Ohurch. 

"To hâve made solemn vows in the sàld order and to hâve received the 
Order of Priesthood in the Roman Oathollc Church. 

"Section 12. Since the Order of St. Benedict of Xew .Jersey is solely a 
charitable institution, the real estate of said order and the individual earn- 
ings of its members, are and must be consldered as common property of the 
Order of St. Benedict of New Jersey from which the members of said order 
dérive their support and the balance of which Income and property shoùld 
serve for the following up and carrylng out of the charitable objects of the 
order. 

"It is therefore agreed upon by ail the members of the said Order of St. 
Benedict of New Jersey that no member can or will claim at any time or 
under any circuœstances more than their décent support for the tlme for 
which they are members of the charter of the Order of St. Benedict of 
New Jersey, and no further. And, moreover, that each member, indlvidually 
pledges himself to hâve ail property, which be now holds or hereafter may 
hold, in his Own name conveyed as soon as possible to the légal title of the 
Order of St. Benedict of New Jersey." 

_ That the vow of poverty, as understood by the canon law, is clearly 
binding upon members of that civil corporation, appears first, in the 
charter itself, and in section 10 of the constitution, which provide that 
only members of the Order of St. Benedict can beeome members of 
the civil corporation; second, by section 2 of the constitution which 
déclares that the objeet of the corporation shall be attained in con- 
formity with the principles and disciplinary statutes of the Order of 
St. Benedict; and especially, third, by section 13 of the constitution 
above quoted. AU of thèse provisions were in force when Wirth 
joined the Abbey of St. Mary's in 1887. By joining the Abbey at 
that time Wirth agreed to give to it erverything which he then had, 
and everything which he might thereaftpr acquire. The défendant 
now claims that, if that is the proper construction of the contract 
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made betweën the orator and Wirth when the latter joîned the order, 
such côntract isVoid on the grounds of public policy. 

In order to détermine whetherthis objection to' the cOntract can 
prevail in this particùlar feuit,it is necessâry to coiisid«r just how the 
question arises hère. We hâve not hère a càsb Whèfe a member has 
bèen expelled, or has vdlUritarily left the ordefand is àttempting to 
recover something that he has paid in; lior is it a- caSe where a mem- 
ber has voluntarily left the order, whei'è his relations with it hâve 
been entirely termiriated, and not with standing this termination the or- 
der is àttempting to compel the member t*> kecount- for his earnings 
recèived after such separatioHi On the contifafy, we hâve hère a case 
where Wirth Hved ànd'died a mertiber oï ttié OTOeri" We hâve hère a 
case where' that order arid Wirth both cortsidered the contract binding 
upon them- up to thetirafe' df the death-of thélattef. I say this, for 
although there is évidence tha,t the Abbot of St..Mary's and Wirth did 
not lagree, and that Wirth ;had been;, reprimandediby Hildebrand of 
Rome, Abbot Primate, yet, thé ifact remains^ that, notwithstanding; 
thç^e difffei'ericés, he did not separate himself ndrattempt to séparate 
himseif frora tbe or'dér„ iiift. died within it.. The\order on its part had 
fulfilled ail, its obUgatipiis to Wirth. ; ït is tcue that Ije did not live;in 
the Abbey or in New Jersey during the last years of his life, nor did 
the çpmplainaht conttîbute anything' lâ>' hïs feppp'prt,^ fôr that v^as not 
nècës'sâry. As sobii,''ïabwevér, as thé Abbot ofS'l;. Mary's was in- 
farmed of the,sicknes,S:ofFatheir Wirth, ^heat oijce requested the Ab- 
bot of St. John's, St. Clôudj to give .such assistance as was necessâry, 
ahdthe Abbot of St, Jolih's sent ^a.raembef of the brdet' to Springfield, 
M^'|jû',reached tjiere a few; days before Father Wirth's death. He was 
buriedby the order at St John's Abbey in St. Cloud.,, 
;'So:far as the performance of the contract is concerned, this pré- 
sents the case oî an executed contract, and not a case df an executory 
contract., It is thus distinguished from the cases of Hershy v. Clark, 
35; Ark. 17, 3,7 Àm. Rep. 1, and Bâtes Machine Ce". v.,Bates;.87 Hl 
App. 225. The. case is simply this:: At the death of one who was at 
the tirtie of such death a member of the order, there is'found in his im- 
médiate possession and control certain property, which' by tlie terms 
of the contract between the rnember and the order belonged to the 
order, but had not come into its possession; and the question is, does 
this property belong to the order, orto the heirs of the deceased mem- 
ber? -Had such a case arièen in Spain after the promulgation of the 
Pâirtidas, the monk would havè beên.buried out'side of the monastery 
in some dumping groùrid, and the money would hâve been buried with 
liim. In later years, howevér, it was held that it wa's not necessâry to 
bury ail the money thus fbund,'but it w'as sùfficient to bury thirty 
denarii with him. L,avi^ 14, title 7, Partida 1. The claim of the de- 
fendant upon the facts' hereinbefoïé' set out is that thé contract is 
void as against public policy. It. is in efïect a. claim that had' Wirth 
beforë his death paid over td tbé drdër whât he irecèived from thé saile 
of his books or for his personal services, his administfator' or his. heirs 
côuld, rie:vertheiess, after his death, hayé rrta'intained an action to re- 
cover back the amoùnt s6 paid atid the vfih'iè bf his services, 

The défendant sâys in his brief, page 64: 
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"That the alleged contract-^the acknowledgment of the rule of St. Benedict, 
and the taklng of the vow of poverty.— iiteapacitates a member from hold- 
ing property, and entitles the complainant to demand a récognition of that 
ineapacity in a court of equity, in the United States in the twentleth cen- 
tury, is a startling proposition ; in fact In the face of the principles under- 
lying American institutions, pf Personal rlghts so Jealously guarded in ail 
our Constitutions, It is most astoundlng." 

To me the astounding thing is, not that it should be claimed that 
such a contract executed as this was, was valid, but that it should be 
claimed that it was void. It would seem to be contrary to ail sensé 
of justice to say that after a person hàd joined such an order as this, 
had unselfishly devoted his life to the charitable purposes of its or- 
ganization, had worked continually that the money derived from his 
labors might be used by the society for such purposes, and after it had 
been so used by it, and after the man had died in full communion with 
the order, that his heirs, his nephews and nièces, could maintain an 
action to recover from the order the value of the services of their an- 
cestor. Yet that must be the resuit if the contract made between the 
orator and Wirth was contrary to public policy. That the purposes 
of the order are not contrary to public policy cannot for a moment be 
doubted. To doubt upon that point would be to doubt the doctrines of 
the Christian religion, and, the teaching of the moralists of ail âges. 
The défendant seizes hold of some statements made by the experts on 
canon law, to the effect that the vow of poverty incapacitates a man 
from holding property, and then says that the right to obtain and hold 
property cannot be divested any more than the right to his personal 
liberty. In this case we are not concerned with the question as to 
whetlier a person once a member of the Order of St. Benedict can 
ever be relieved from the vow which he took on becoming a member. 
It used to be said that not even the Pope himself could give him dis- 
pensation. Law 2, tit. 7, Partida 1. But this idea has for âges been 
abandoned, and that he can by the church be relieved from the vows 
is well settled. The witnesses on canonical law say that he could cease 
to be a member by secularization or expulsion, and that this takes 
place only with the consent of the order. It is thus seen that a person 
can be relieved from his vows even by the canon law. But the ques- 
tion is, as has been said before, not what were Wirth's relations to the 
Order of St. Benedict, but what were his relations to the Order of St. 
Benedict of New Jersey. It is distinctly provided in the constitution 
of the complainant that a member may voluntarily leave the order. 
Sec. 11 of the Coiistitution is as follows : 

"Meinbershlp Is lost at once: * • * (2) By voluntarily leavlng the, or- 
der for any purppse whatsoerer." 

Wirth could at any time hâve separated from the complainant. If 
he had done sp^ the complainant vvould hâve had no right to his future 
earnings. It cannot be said, then, that the contract entered into be- 
tween the parties when Wirth became a member of the complainant 
forever deprived him of the right of acquiring property, and forever 
incapacitated him from owning property. He could résume his right 
to acquire property for himself at any timè he chose. With this right 
of voluntary withdrawal, what ground can there be for saying that 
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the contract of 1887 was against public policy? On principle, îf is 
,vëry clear tljat it çannot be said t6 be';do, and it is equally so on aii- 
thority. . The stàte of Newjersçy hàving. încorpprated this society, 
one of the articles, of which states that only members of the Order of 
St. Benedict càn become members thereof, it cannot be said that such 
an organization as the complainant is contrary to the public policy of 
the state.of New Jersçy.; The Législature, must hâve known what the 
. religions order of St. Benedict was when it incorporated the Order of 
St. .Benedict of New jersçy. :,.,/,; 

Gases very simil^f.to theone at bar hâve been before the courts on 
several occasions,, One^pf them is.Goesele y., Bimç}er,;14 How,. 589, 
604, 14 L. Ed. 554. . In that case the court $aid : " ,; 

"He then signed the first ai-ticles, which, llke the ameûdecl articles, re- 
nounced individual ownership of {n-operty* and au agreenient was made to 
labop forthe eommunity, ia eonynon.with.othèrs, for thely, cciufortable main- 
tenance., AU individual right of pro,pei;t}î beçame. uierged in the gênerai 
right of ' the association. He hâd no Individual rièht, and could transmit 
none'to his heirs. 'It is strange that the tomplainants shoîild ask a partition 
throûgh thteir àncestor, when, by the terms of his contract,. he could bave 
no diyiisible interest. They who now enjoy the property, enjoy it under his 
^express contract." , . , ' 

And agaîn on page 605 of 14 How. (14 L^ Ed. 554) : 

"What iS; there iu,either of thèse articles that is contrary to good morals, 
or that is opp.osed to, the policy of the laws? Au association of Individuals 
is formed, uhdèr a réliglous influence, who are in a destitute condition, having 
little to rély on for't'heir support bût thelr induStry, and they agrée to labor 
in conïmon for the good of the society, and a comfortable maintenance for 
each individual; and whatever shall be acqulred beyond this shall go to the 
common stock. This contract prov ides for every member of the comniunity, 
in sickness and In health, and iuider whatsoever misfortune may occur. And 
this is equal to the Independenee and eomf orts ordinâ.rily enjoyed." 

The same organization was before the court of Ohio in the case of 
Gasely v. Separatists Society of Zoar, 13 Ohio St. 144. The contract 
was held binding against one who having withdrawn sought a division 
of the property and an assignment to herself of her share. 

Schriber V. Rapp, 5 Watts (Pa.) 351, 360, 30 Am. Dec. 327, had to 
do With the Harmony Society. The court said in that case : 

. "An association for the purposes expressed is prohiblted neither by statute 
nor the 'common law, and it is clear that, exeept for the amount of its in- 
come, this society would be entitled to a charter by bur statutes for self-in- 
corporation. It may be true that the business and pursuits of the présent 
day are incompatible with the customs of the primitive Christians ; but that 
is a matter for the considération of those \yho propose to live in conforraity 
to tliem. Our laws présume not to meddle with spiritualities, and rellglous 
societies are regarded by them but with an eye to thelr temporal conséquences. 
It has not been pretended that this society is detriniental to the public or its 
neighbors. It is an ecclesiastical cpmmunity, perf orming with alacrity its 
duties to the laws, rendering unto C8esa,r the things that are Csesar's, and 
f ashioning its municipal rules of property and govemment af ter the models 
of those Christian societies tliat existed in the days of the apostles. Its most 
peculiar features are submission to the will of its fouuder and an equal par- 
ticipation of property brought in the cpmmon stock by iudividuals, or producéd 
by the labor of the whole." ' 
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In thecase of Burtv. Oneida Community, 137 N. Y. 346, 353, 33 
N. E. 307 (19 L. R. A. 297), the court stated the character of the So- 
ciety to be as follows : 

"Necessarily the basic proposition of such a community was the absolute 
and complète surrender of the separate and iudivldual rights of property of 
the pei'sons entering it, the abandonment of ail purely selfish pursults, and 
the Investiture of the title to their property and the fruits of their industry 
in the -common body, from which tliey could not afterwards be severed or 
withdrawn, except by unanimous consent. It was fashioned altogether ac- 
cording to the pentecostal Idéal, that ail who believed should be together ànd 
bave ail things common." 

The court then said, page 354 of 137 N. Y., page 308 of 33 N. E. 
(19 E. R. A. 297) : 

"Thèse were the main features of the organisation to which the plaintiflf 
voluntarily becanie a party. It Is not shown or found that he was luducèd 
to enroll himself aniong its members by aiiy fraiid or dnress ; and, in Tiewing 
it solely as a business undertaklng, it was not prohibited by any statute or 
in contravention of any law regulating the possession, owuership or ténute 
of property. It imposed no unlawful restraint uiwn the aliénation of prop- 
erty, for the title .to its real estate could be conveyed at any time by the 
unitéd action of its mèmbers If tbey so willed it. It was a joint holding of 
property by thé- adult members of the community, with this qualification: 
ïhat upon the death or withdrawal of a member no share of interest therein 
passed to him or his Personal représentatives, but tbey who survived or r re- 
malned continued to hold jointly the entire property in solidum." 

In the case of Waite v. Merrill, 4 Me. 103, 118, 16 Am. Dec. 238, 
the plaintiiï withdrew from the community of Shakers, and attempted 
to recover the value of his services while such a member on the 
ground that his contract of membership was void. The court said : 

"It is said that it is void, because it deprived the plaintiff of the constitu- 
tional power of acquiring, possessing, and jwotecting property. The answer to 
this objection is that the covenant only changed the mode in which he chose to 
exercise and enjoy this right or power; he preferred that the avails of his 
industry should be placed in the common fund bank of the soclety, and to 
dérive his maintenance from the daily dividends which he was sure to re- 
ceive. If this is a valid objection, it certalnly f urnishes a new argument 
against banks, and is applicable, also, to partnerships of one description as 
well as another. It is said that the covenant or contract is contrary to the 
genius and principles of a free government, and therefore void. » * » 
In support of this objection, It is contended that the covenant is a contract 
for perpétuai service and surrender of liberty. Without pausing to inquire 
whetHer a man may not legally contract with another to serve him for 10 
years as well as 1, rec-eivlng an acceptable comjwnsation for his services, we 
would observe that by the very ternis of the fourth and flfth articles, a séces- 
sion of members from the society is contemplated, and its conséquences 
guarded against in the flfth by eovenants never to make any claim for their 
services, against the society." 

And again on page 120 of 4 Me. (16 Am. Dec. 238) : 

"Again it is urged that the covenant is void, because its considération is 
illégal ; that it is against good morals and the policy of the law. We appre- 
hend that thèse objections cannot hâve any foundation in the covenant it- 
self ; for that is sllent as to many particulars and peculiarities which the 
tounsel for the plaintiff deems objoctionable. The covenant only settles cer- 
tain principles as to the admission of members ; community of interest ; mode 
of management and support ; acquisition and use of the property ; stipula- 
tion in respect to services and claims; professions of a gênerai nature as to 
*he faith of the society ; and a solenm renewal of a former covenant and ap- 

179 F.— 10 
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pointmènt of certain offlcéi-s. "*: *: * Now, wbat Is thére Illégal im its con- 
sidération, or wherein ia It, agalnst good morals or the poliçy ,of the law? 
It does not eontain a fact or a prlnclple which' an honest man ougUt to qon- 
demn ; but It does eontain sonie provisions which ail men oUght to approve. 
It distinctly Inculcates the duty of honest industry, contentment with com- 
petency, and charity to the poor and suffering." 

The case of Gass & Bonta v. Wilhite, 3 Dana (Ky.) 170, 180, 36 
Am. Dec. 446, had to do with another community of Shakers. It was 
held that secedirig tnembers had no right in or to the community prop- 
erty. The court said : 

"So long as piety is recognized, by common assent, and by the Législature, 
as a valuable constituent in the eharacter of our cltlzens, the gênerai law 
must foster and encourage what tends to promote it. In légal estimation, it 
must be yiewed, as wtiat is not only estimable in itself, but as an appurtenance 
to the characters of individual citizens, of great value to society, for its tend- 
ency to promote the gênerai weal of tie whole community. By the common 
assent of men in ail time, It seems to be agreed that societies or communities 
of individuals, having its cultivation for their principal objçct, are necessary, 
or at least proper, auxlllaries to its support and propagation." 

Schwartz v. Duss, 93 Fed. 529, decided by the Circuit Court for the 
Western district of Pennsylvania, involved the Harmony Society, the 
same organization which appeared in Schriber v. Rapp, supra, and in 
Baker v. Nachtrieb, 19 How. 126, 15 L. Ed. 528. In Schwartz v. 
Duss, the court said on page 530 of 93 Fed. : 

"In View of the décision of the Suprême Court. of Pennsylvania in Schriber 
V. Rapp, 5 Watts, 351 [30 Am. Dec. 327], and the décisions of the Suprême 
Cîourt of the United States in Goescle v. Bimeler, 14 How. 589 [14 X,. Ed. 554], 
and Baker v. Nachtrieb, 19 How. 126 [15 L. Ed. 528], it is clear that the above- 
recited articles of agreement are valid contracta, and that thereunder, upon 
the death of a member of the society in fellowship, no claim, enforceable 
against the society or its property, passes to' his heirs or Personal représenta- 
tives, ^ and that sinee 1836 no member voluntarily withdrawing from the so- 
ciety could acquire any such claim." 

And speaking of persons who continued in the society until their 
death, as did Wirth in this case, the court also said on the same page : 

"The othep persons through whom thie plaintiffs claimed remained with the 
society and died in fellowship! They thus received and enjoyed ail the bène- 
fits secured to them by tlie recited articles of agreement, and • theref ore no 
rights, enforceable against the society, passed from them to their héirs or 

Personal représentatives." 

The decree in that case was affirméd by the Circuit Court of Ap- 
peals of the Third circuit (103 Fed. 567, 43 C. C. A. 323), ànd by the 
Suprême Court in 187 U. S. 8, 26, 23 Sup. Ct. 4, 10, 47 L. Ed. 53. 
The Suprême Court, in afifîrming the judgmént, said : 

"That agreemeijt was the affirmation and the continuation of the prior 
agreements, and they were held not to be offensive to the public policy of 
Pennsylvania, by the Suprême Court of that state in Schriber v. Rapp, 5 
Watts, 351 [30 Am. Dec, 327]. The trial court In that case had instructed the 
jllry that 'there is nothlng in the articles of association (those of 1805, 1821, 
and 1827) giveh in évidence that renders the agreement unlawful or void ; 
nothlng in them inconsistent with constitutlonal rights. Inoral precepts, or 
public policy.' The Suprême Court obsei-ved that the point made against the 
articles as being against public policy was attended with no difliculty, and 
Chlef Justice Glbson said for the court: 'An association for the purposes ex- 
pressed is prohibited neither by statute nor the common law.' And it did not 
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oceur to this court In Baker et al. v. Nachtrieb, 19 How. 126 [15 L. Ed. 528], to 
treat them as invalid oontracts. See, also, Goesele v. Blmeler et al., 14 How. 
589 [14 L. Ed. 554] ; Speidel v. Henrlci, 120 U. S. 377 [7 Sup. Ct. 610, 30 U 
Ed. 718]." 

Sottie of the questions liere involved were before the Circuit Court 
of the Southern district of New York, where a demurrer to a bill very 
similar to the bill in this case was overruled. Benziger v. Steinhauser 
(C. C.) 154 Fed. 151. 

No one of the cases cited by the défendant shows that the contract 
evidenced by the complainant's charter, constitution, and by-laws is 
contrary to public policy. The one that cornes nearest to it is Balti- 
more Humane Society v. .Pierce, 100 Md. 520, 60 Atl. 277, 70 L. R. 
A. 485. It was there held that the contract by which Pierce agreed 
on entering a Home for Aged Men to coiivey td the society ail proper- 
ty which he might thereafter acquire by device or legacy was void as 
against public policy. Without passing upon the soundness of this 
décision, it is enough to say that it f urnishes no support for the propo- 
sition, that after Pierce's death his executor could hâve recovered from 
the home the value of the services which Pierce might hâve rendered 
to it in considération for his support during his life. 

I conclude that the contract hère involved was not void as heing 
against public policy, or ■ for any other reason, and that it was bind- 
ing on Wirth at his death and upôn his heirs now, unless it was in 
some way modified in his Hfetime. The claim of the défendant is that 
there was such modification. 

Father Wirth was an author of some repute, and for a long time 
prior to his death published many of his works. He made a contract 
in 1897 with Benziger Bros., publishers, by which they agreed to pub- 
lish his books and pay him a royalty thereon. Father Wirth procured 
in his 6wi;i name copyrights on some of thèse books. It is proven 
beyônd doubt that not only the money paid to Father W^irth by Ben- 
ziger Bros., but also ail which he received from the sale of his books, 
he kept and used during the latter years of his life, turning none of it 
over to St. Mary's Abbey. It is also proven that while the Abbot re- 
quired Father Wirth to account for moneys which he received for his 
services in the différent churches with which he was connected, the 
Abbot never required him to account for any of the money which he 
received from the sale of his books. It is also proven that the Abbot 
of St. Mary's knew of the contract between Benziger Bros, and Father 
Wirth, and knew also, that before that time Father Wirth had re- 
ceived and was receiving money, from the books which he published. 
The testimony also shows, both that of the complainant and that of 
the défendant, that Wirth was given permission by the order to use 
the money which he received from his book. There is some contro- 
versy in the évidence, however, as to the précise terms of that permis- 
sion. That it was oral is proven. The testimony of the complainant 
is, that the permission was simply that Father Wirth might himself 
dispose of the money for, charitable purposes, instead of turning it 
over to the Abbey. Of the witness for the défendant upon this point, 
only two need be considered — Rose Schneider and Elizabeth Wirth. 
Thé testimony of Florian Wirth, the husband of Elizabeth Wirth, one 
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of'thèheîrs, ùpon this point is not entitled to any weîght, for although 
he said in several places that Father Wirth told him that he had per- 
mission to use the money derived from his bOoks for any purposes he 
saw fit, yet he said at two différent places that Father Wirth never 
said ânything to him about the disposition which should be made of 
this money. Rose Schneider testified that Father Wirth told her 
that whatever he earned with his pen was his own, and that he had 
received permission from the Abbot. EHzabeth Wirth testified that 
Father Wirth told her that he had permission from the Abbot to 
Write bocks, and that he could do with the money what he liked. I 
find, however, as a fact, that the permission was to use the money 
only for charitable purposes. The évidence does not justify a finding 
that there was a permission that the money which he received from 
the sale of his books should belong to him as an individual. Such a 
permission would be entirely inconsistent with the vow of poverty, 
the fundamental idea of the order, and it would be beyond the power 
of the Abbot to give. There is nothing in the charter, constitution, or 
by-laws which authorizes the Abbot to single out one of the monks, 
and say to him that ail or a part of what he earned might belong to 
himself. The effect of the permission that was given was to make 
Wirth the agent of the order in disposing of the money in charity, 
which agency terminated with his death. Whatever he had thus dis- 
posed of, the complainant would be estopped from recovering now. 
But the permission falls far short of an agreement that whatever he 
left should after his death belong to the heirs and not to the order. 
The permission being thus stated, namdy, to use the money for char- 
itable purposes, the argument of the défendant, based upon the prac- 
tical construction of the contract by the parties, lâches, and estoppel, 
loses its force. While it is proven that the Abbot knew that Wirth 
was receiving the money, and that he had invested it in his own 
name, yet there is nothing to show that he ever knew that Wirth 
claimed it as his own so that it would go to his heirs at his death. It 
is very apparent that Father Wirth was treated with a great deal of 
considération by the Abbot and other members of the order. The ex- 
planation of this is found in his âge, the state of his health, his ability, 
and the distinguished services which he had rendered to the order. 

From what has been said it appears that the contract was vahd, and 
that as made originally it continued until Wirth's death. By it, ail that 
he acquiréd .during his lifetime became the property of the order. 
Even that which he paid out he paid out, not as his own, but as the 
money of the order. When he died 'eyerything that he left belonged 
to the order, and thbugh the title to it stood in his name, that fact 
did not make it the property of his heirs. It was the property of the 
order, and a court of equity could compel the heirs and administrator 
to account therefor. 

Some objections to granting the complainant any relief are made by 
the défendant, baSed upon the statute of limitations and the probate 
law of Minnesota. One of thèse objections is that the complainant 
never presented its claim to the probate court. 

Section 3730, Rev. L,aws Minn. 1905, provides in part, as follows: 
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"Ali daims a;j;aiiist the estate of a deeedent, arising upon contvact, wliptlier- 
«lue, not due. or contingent, must lie presented to the court for allowance, 
wlthin tlie tiuie flxed by the order, or be forever barred." 

That the claim of the order was not a provable claim under this sec- 
tion is very clear. It does not claim damages for breach of a contract, 
but claims the propefty itself . It claims, for example, to be the équi- 
table owner of the real estate situated in Minneapolis, and of the copy- 
rights, ànd of the notes now in the possession of the administrator. 
The claim of a third person that he is the owner of property in the 
hands of an administrator is not a claim that is within the jurisdiction 
of the probate courts of Minnesota. Mousseau v. MousseaU, 40 Minn. 
338, 41 N. W. 977. The case of Jorgenson v. Larson, 85 Minn. 134, 
88 N. W. 439, cited by the défendant, was not an action for spécifie 
performance, but was a claim for damages. The plaintiff in that case 
by virtue of his executory contract signed only by the husband, was 
never the owner, légal or équitable, of the wife's one-third interest in 
the property. As the claim in this case was not a provable one, it is 
not necessary to consider the case of Security Trust Company v. 
Black River National Bank, 187 U. S. 311, 23 Sup. Ct. 5Ji, 47 !.. Ed. 
147, cited by the défendant, nor his argument based thereon, to the 
efifect that the laws of Minnesota relating to proof of clairns are bind- 
ing upon the national courts sitting therein. 

The défendant also relies upon section 3733 of the Revised I^aws of 
Minnesota. That section is as f oUows : 

"No action at law shall lie against an exécuter or administrator for the 
reeovery of money upon any demand against the décèdent allowable by the 
probate court, and no claim against a deeedent shall be a charge upon his 
estate unless presented to the probate court for allowance withiu flve years 
after his death: PrôVided, that nothing in this section shall be construed as 
preventing an action to enforce a lien exlsting at the date of decedeut's 
death, nor as affecting the rights of a créditer to recover from the uext of 
liin, legatees, or devisees to the estent of assets received." 

The claim hère in question not being a provable claim, the fîrst part 
of the section does not apply, nor does the last part of the section 
apply for the same reason. That part is not, as the défendant claims, 
entirely without limitation. It is qualified by the nature of the claim, 
for it assumes that it is a claim which may be allowed by the probate 
cotirt. The section itself on its face, as well as its history, shows, 
too, that it contemplâtes a lien upon the estate by virtue of proceed- 
ings in the probate court, and not in courts of gênerai jurisdiction. 

The défendant also claims that the suit is barred by the gênerai 
statutes of limitation of Minnesota. Section 4076, Revised Laws of 
Minnesota. The limitation is one of six years. Wirth died December 
16, 1901. The bill was filed on August 19, 1907, and therefore within 
six years from his death. 

As has been before said, the relations between Wirth and the order 
were such that ail that he acquired belonged to the order. As agent 
of the order, he had a right to dispose of for charitable purposes the 
money which he derived from his books, but the part of his money 
which at the time of his death he had not disposed of then was, as it 
alwayshad been, the property of the order. No cause of action there- 
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fore arose agaînst Wirth dnring his life as to that property which he 
liad not disposed of. This suit was commenced within gix years after 
his death, when for the first time any cause of action as to the proper- 
ty so remaining arose. Section 4085 of the Revised Laws ôf Minneso- 
ta has no bearing- upon this case. It was intended by this section to 
lengthen, not to shorten, the limitation pfovided for in the gênerai 
law. Wilkinson v. Winne, 15 Minn. 159; 160 (G^l. 123). 

The défendant finally says that thereiis a want of equity in the bill, 
and discusses it from the standpoint of a bill for spécifie performance,; 
which in façt complainant himself cails it. It is of little importance 
what name is given to a' suit. If it appears that the complainant is i 
entitledto équitable relief, that relief should be gixen' td/it,>xegard- 
less of the name that is given to the bill. The fàcts show that the 
complainant at the death of Wirth was theowner of ail' the property 
left by him. It was the légal ownerof ail the title.to which did not 
stand in Wirth, and as-to that vvhich Wirth had ih his name it: was the 
eqiiitable owner. The suit seems toibè one 'to enforce the: .eq,uitable 
ownershipirathër than one to compel' .spécifie perfonmance. 

A' decree ■ivill be entered dismissing the cross-bilh •'A.s- to the.pfopr 
erty not in the possession of or under the control of the -adminiBtrà-; 
tor a decree will be entered substantially as prayed for ih the bill. As, 
to the property which is in the possession of the'administrator other; 
questions ariSë. Stich property being in thé possession of the ad- 
ministrator is in the possession of the probate : court of Minnesota, 
and this court cannot interfère with the possession of,jhat court. See 
cases cited-iîi Pulvei-v. Léonard (C. C.) 176 Fed. 586-589; Water-: 
man v. Canal-Loùisiana Bank Co., S15 U. S.' 33, 46, '30 Sup. Ct. 10, 
13, 54 :L„ E!d.,--T^. . In thë cas,e. last cited .it was sal<î :, . . 

■ "The -Unltéd States Circuit Court, b5' granting this relief, need not Inter- 
fère with the brdlhary settlement of the estate, the pnymeut of the debts and 
spécial legacies, and the détermination of^the aec'ôunts of funds in the hands ; 
of the exécuter, but it may, and \ve think has the rlght to, détermine as he- 
tween the parties. > before the court the luterest of .thei'cojnplainant in 'the 
alleged lapsed legacy and residuary estate, because of the fp,ets presented lu 
the bill. ïhe dea-ee to be g:ranted cannot interfère with , the possession, of 
the estate in the hands of the exécuter while being adinlnlstered In the pto- 
bate court, but it will be blndlng upon the exeelitor^ and may be enforced 
agalnst It personally. If the fédéral coiirt flnds that the complainant is en- 
titled to the alleged lapsed t^acy and the residue of the, estate, while it can- 
not interfère with the pix)bJ^te court In determiuing the amount of the residue 
arislng from the settlement, of the estate lu the court of probate, the decree 
ean find the amount of the residue, as determined by the administration in 
the probate court in the hands of the extecutor, to belong to the complainant, 
aiid to be held in trust for her, thus blnding< the exécuter personally, as was 
the case in Payne v. Hook, 7 Wall. 425 [19 L. Ed. 260], and Ingersoll v. Coram, 
211 U. S. 335 [29 Sup.. Ct, 9?, 53 L. Ed.. 208]. , supra. It is to be pres.iimed 
that tîhe probate court wlil respect any ■adjudication which might bé niade 
In settling the rlghts of parties in this suit In the fédéral court. It has been 
frequently held: in tjil^ court that a. judgment of a fédéral court a\>'arding 
property or rights,, when set up in a state: court, if its efifect is denled, pré- 
sents a claimoî fédéral rlght which may bè protected in thjs court." 

A decree will 'theref ore be entered declaring that thfe Ordèr of St. 
Benedict of New' Jersey lis' the sole' owner of the kmOunt of the resi- 
due of the property, as determined by the administration in the prolSate 



IN KE PITTSBURGH INDUSTUIAL IKON WORKS. 151 

court, in the hands of the administrator, and declaring that siich resi- 
due be held in trust for the complainant. 

The decree will also provide that when such residue is discharged 
from ail daims of administration, and is ready for distribution to the 
persons thereto legally entitled, the administrator pay it to the com- 
plainant. ' 

The decree will also enjoin the administrator from paying such 
residue to any of the heirs, or to any person other than the complain- 
ant. 

Costs will be allowed to the complainant. 



In re PITTSBURGH INDUSTRIAL IRON WORKS. 

(District Court, W. D. Pennsylvania. April 16, 1910.) 

No. 3,781. 

1. Sales (§ 55*)— What Law Governs— Place of Delivebt. 

A contract for the sale of goods is to be construed in accordance with 
the! law of the place where delivery is to be made or the contract to be 
performed. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 2, 153 ; Dec. Dig. 
§ 55.*] 

2. Sales (§ 201*)— Dblivert to Carrier— Vesting op Title. 

In gênerai, in the absence of a stipulation, title vests in the buyer on 
delivery of the goods to the carrier for transportatlon. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 5S5; Dec. Dig. § 
201.*] 

3. Sales (§ 55*)— Delivery r. o. b.— What Law Governs. 

Where a contract for the sale of goods provlded for delivery f. o. b. 
cars at Détroit, Mlch., and consigned to the buyer, the contract would 
be governed by the law of Mlchigan. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 2, 153 ; Dec. Dig. § 
55.*] 

4. Sales (§ 82*)— Terms— Sale for Cash. 

Unless time is stipula ted in a, contract of sale, the sale is for cash. 
[Ed. Note. — For other cases, see Sales, Cent. Dig. § 230; Dec. Dig. § 
82.*] 

5. Sales (§ 4G0*)— Cash on Delivery— Rétention of Title. 

Where goods were sold under a contract "price $1,160, f. o. b. cars, 
Détroit, Mich.," and there was nothing to show that any time for pay- 
ment in the future was contemplated, but the Invoice was marked "terms 
cash" and "title to the property in thls invoice reserved in car Company 
untfl full payment made," payment of the price was a condition pré- 
cèdent to the passing of tltie to .the buyer uuless walved. 

[Ed. Note. — For othèr cases, see Sales, C-ent. Dig. § 1357; Dec. Dig. § 
4G9.*] 

6. Bankeuptcy (§ 140*)— Bankrupt's Trustée— Title to Property Condi- 

tionally Sold. ' ' 

Under the rule that a bankrupt's trustée acquires only such title as 
the bankrupt had, the trustée acquired no title to property sold to the 
bankrupt under , conditlonal sale reserving title until the price had been 
paid ; the condition not having been complied with. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 199; Dec. 
Dig. § 140.*] 



•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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7. Sales (§ 472*) — Conditional Wills— Transfer of Propekty— RrortTs of 

TRANSFEREE. 

Where tltle to a derrick car sold under a conditional sale never jiassed 
to thé buyer because of nonfulflllment of the eondltlou, tlie buyer's trans- 
férée thèreof, under the law of Michlgan, acquired no rlght superlor to 
tfie seller. ; 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. § 1371; Dec. Dig. 1 
472.*] 

8. Pledges (§ 2*) — CoNTBACT— What Law Govebns. 

A contraet of plèdge made in Pennsylvania must be construed accord- 
ing to the law of that state. 

[Ed. Note.— For other caëes, see Pledges, Cent. Dig.' t i2; Dec. Dig. § 
2.*] 

9. Bankruptcy (§ 188*)— Pledged PBOPEEry— Validity of Pledge— Posses- 

sion. 

Wheré, flurlng the constrnetion and equipment of a derrick car by the 
bankruçt, ,it assjgned not, only the account of the pnrchaser therefor but 
the car aiïd equipment, tô secure an advancemerit of the entire purehase 
price before delivery of the car to the buyer, by which it was subsequently 
refused for noncompliance with spécifications, and the pledgee after 
bankruptcy acqulred possession from the carrier in replevin, the pledge 
. was ■notcfan'alid under the Pennsylvania law, because possession was not 
deliveiied to th-cpledgee by the bankrupt as against the bankrupts trus- 
tée who never acqulred possession. 

[Ed. :Note.;^For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

10. Bankruptcy (§ 188*) — Administration of Estate— Equitable :Liens. 

A bankrupt, having obtalned an order for a railroad derrick car, i^ur- 
chftsed the car from a foundry couipany under a conditional contraet of 
sale. It obtalned possession without niaking paj'nient, and while engagea 
In .equlppftag the car sold and assigued the account against the prospec- 
tive purchaser, as well as the car, to a bank for an advancement of the 
f ull purehase price to enahle, it to finance and complète the transaction ; 
the purcliaser having agreed to pay to the bank any amount that should 
be due the ba,nkrupts pursuant to the sale. Held that, the car having 
been refused by the purchasers for alleged noncompliance with spécifica- 
tions, the bank was entitled to an équitable lien on the equipment to se- 
cure Its advances, regardless of the validity of the pledge. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

11. Banksupict (§ 188*)— Equitable Liens— VAtiDiiT. 

An équitable lien, having been acqUired more than four months before 
thé flling' of a bankruptcy pétition, was not invalidated thereby. 
[Ed. Note.— -For other cases, see Bankruptcy, Dec. Dlg. § 188.*] 

In matter of bankruptcy proceeding against the Pittsburgh Indus- 
trial Iron Works. Proceedings for the détermination of certain liens 
and the ownership of a derrick car as between the trustée, the First 
National Bank of Huntingdon, and the American Car & Foundry Com- 
pany. Judgment for car and foundry company and the bank. 

R. T. M. McCready, for trustée. 

S. S. Mehard, for American Car & Foundry Co. 

Lazear & Blaxter, for First Nat. Bank of Huntingdon. 

YOUNG, District Judge. This case cornes before us upon the 
pleadings and agreement of facts and stipulation of counsel for the 
parties interested, which appear from the record to be the Guaranty 
Title & Trust Company, trustée of the bankrupt; the First National 

♦For other cases see same toplc & 5 numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bank of Huntingdon, which daims certain property set forth in the 
agreement as having been sold or pledged to it as security for its 
debt ; and the American Car & Foundry Company, which claims cer- 
tain property set forth in the agreement of facts as its property. 

It appears by the agreement of facts that prior to January 1, 1907, 
the Pittsburgh Industrial Iron Works, the bankrupt, contracted with 
the Détroit River Tunnel Company to furnish it a certain steel flat 
derrick car and equipment, and that on or abotit March 26, 1907, 
while the bankrupt company was etigaged in the manufacture and 
érection of the equipment for said derrick car, it procured the dis- 
count by the Firgtj National Bank of Huntingdon of its promissory 
note for $5,125, andreceived that sum as the proceeds thereof, and 
that, at the time of the discounting of that note, the bankrupt executed 
and delivered to the bank what it allèges is an assignment of the car 
and its equipment and of the money to be paid for the car and equip- 
ment by the tunnel company. That on March C, 1907, the bankrupt, 
having arranged for the discounting of the note by the bank, gave the 
Détroit Company notice in writing to pay the sum of $5,125 to the 
bank instead of to the Pittsburgh Industrial Iron Works, and that the 
Détroit Company notified the bank that it would pay the money upon 
said contract to the bank. It also appears f rom the agreement of facts 
that on April 3d the derrick car and equipment were tendered to the 
Détroit Company, which refused to accept them because they were 
net satisfactory under the contract, the same being returned to the 
Industrial Company on May 17th, and that the car and equipment re- 
mained in the possession of the Industrial Company for altération and 
testing until August 15, 1907, when the car and equipment were again 
shipped to the Détroit Company, and finally refused by the Détroit 
Company on October 28, 1907. It also appears that the Huntingdon 
Bank, on January 17, 1908, after the filing of the pétition in bank- 
ruptcy, obtained possession of the car with its equipment upon a writ 
of replevin, and upon the filing of its bond in that action in the courts 
of Michigan. 

It also appears from the agreement of facts that the American Car 
Company of St. Louis intervened in the replevin proceedings and 
claims to be the owner of the car apart from the equipment, by virtue 
of the following state of facts : The Industrial Iron Company, on 
September 4, 1906, by its letter requested the American Car & Foundry 
Company to build it a steel flat car therein described ; thèse words 
being found in the order: "Price. Eleven hundred sixty ($1,160.00) 
dollars, f. o. b. cars. Détroit, Mich." That the order was accepted by 
the American Car & Foundry Company, the car constructed, and on 
March 13, 1907, shipped from the car company's plant at Détroit, 
consigned to the Industrial Company at Reynoldsville, Jefferson couii- 
ty, Pa. And that upon the same day an invoice in triplicate was made 
by the car company, which contains thèse words, among others : "Title 
to property in this invoice reserved in car company until full payment 
made." "Terms, cash." And upon March 22, 1907, mailed one of 
the invoices, with a letter, to the Industrial Iron Works. The In- 
dustrial Iron Works obtained possession of the car at Reynoldsville 
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without paying the price agreed upon therefor, to wit, $1,160, or any 
part thereof, and that the whole is still unpaid and Owing by the Pitts- 
burgh Industrial Iron Works to the American Car & Foundry Com- 
pany. • 

It also appears f rom the agreement of f acts that, after the delivery 
of the car to the Industrial Company, that company equipped the car 
with boilers, engines, and derrick, which was substantially completed 
on April 3, 1907. It also appears that the American Car & Foundry 
Company did not consent or in any way sanction the transaction be- 
tween the Industrial Company and the National Bank of Huntingdon. 

It appears from the record that a pétition in involùntary bankruptcy 
was filed against the Pittsburgh Industrial Iron Works on November 
9, 1907, and on November 14, 1907, J. M. Stoner, Jr., was appointed 
receiver of the estate. 

Under this agreement of facts and the stipulation of counsel for 
thèse parties the court is asked to détermine the following questions. 
What the rights of the several parties are : First, as to the car ; second, 
as to the equipment thereof ; third, as to each other ; and, fourth, as 
to the estate of the bankrupt? 

First, as to the car: The contract was made in Michigan, and the 
car was to be delivered f. o. b. cars at Détroit. The delivery was 
complète at Détroit. In Brown v. Hare, 3 H. & N. 484, PoUock, C. B., 
speaking for the court, said : 

"In many mercantile contracts it is stipulated ttiat the seller shall deliver 
the goods 'f. o. b.' The meanlng of thèse words Is that the seller is to put 
the goods on board at his own expense or on aceount of the person for whom: 
they are shipped and the gpods are at the risk of the buyer from the time 
they are so on board." 

The gênerai rule of cOntracts is that the lavv of the place where 
the delivery is to be made or performed must control. Benjamin on 
Sales (5th Ed.) 682 ; Phila. Ry. Co. v. Wireman, 88 Pa. S64 ; Johnson 
v. Stoddard, 100 Mass. 306. 

In gênerai, when goods are left with a carrier, in the absence of a 
stipulation, the title vests in the vendee upon delivery to the carrier. 
Schmertz v. Dwyer, 53 Pa. 335 ; Garbracht v. Commonwealth, 96 Pa. 
449,' 42 Am. Rep. 550 ; Carlisle & Finch Co. v. Sand Co., 20 Pa. Super. 
Ct. 378. It thus appears that the contract having been made by the 
vendor in the city of Détroit, and the goods having been delivered to 
the carrier f. o. b. cars Détroit, and consigned to the vendee, the law 
of the State of Michigan must govern the contract. Hartford Insur- 
ance Co. V. Railwày, 175 U. S. 91, 20 Sup. Ct. 33, 44 L. Ed. 84. 

Under this contract, then, governed by the law of the state of Michi- 
gan, may the Arherican Car & Foundry Company claim title against 
the Pittsburgh Industrial Iron Works? It appears, as we hâve seen, 
that the Industrial Iron Works, by its letter of September 4th, ordered 
the car from the American Car & Foundry Company, at the price of 
$1,160, f. o. b. cars, Détroit, Mich. So far as the record shows, this 
was the whole contract. The car company accepted the contract, and 
on March 13, 1907, as shown by its invoice, delivered the car f. o. b. 
its Works, Peninsular Plant; the invoice showing terms cash, and 
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"title to the property in this invoice reserved iii car company until full 
payment made." 

There is nothing in the contract to show that the title to the car was 
reserved, unless the words in the contract, "Price eleven hundred 
sixty (.$1,160.00) dollars, f. o. b. cars. Détroit, Mich.," are to be con- 
strued as meaning cash on deHvery of car at Détroit to the carrier, 
and unless it f ollows f rom this inference that a sale for cash on de- 
livery is a conditional sale ; the title remaining in the vendor as against 
the vendee. 

It is a familiar principle of law that, unless time is stipulated in a 
contract of sale, the sale is for cash. Benjamin on Sales, 320, note 
"d"; Ency. of lyaw (2d Ed.) vol. 6, p. 457/ and cases in note; Whit- 
comb V. Whitney, 24 Mich. 486. 

It is also an established principle of the law that, when goods are 
sold to be paid for in cash upon delivery, such payment is a condition 
précèdent, and until it is made or waived no title passes to the vendee. 
Ency. of Law, vol. 6, p. 456 ; Benj. on Sales, 330, note "d" ; Harkness 
V. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. 285 ; Beardsley v. 
Beardsley, 138 U. S. 262, 11 Sup. Ct. 318, 34 L. Ed. 928; Segrist v. 
Crabtree, 131 U. S. 287, 9 Sup. Ct. 687, '33 L. Ed. 125 ; Davison v. 
Davis, 125 U. S. 90, 8 Sup. Ct. 825, 31 h. Ed. 635 ; Couse v. Tregent, 
11 Mich. 65, and the cases cited in Pettyplace v. Mfg. Co., 103 Mich. 
, 155, 61 N. W. 266. 

We must there fore détermine from the facts as stipulated in this 
case whether the sale was for cash. The order which the Pittsburgh 
Industrial Iron Works sent to the American Car & Foundry Company, 
as set out in the twelfth stipulation of fact, shows that the price was 
to be $1,160, f. o. b. cars. Détroit, Mich. There is nothing to show 
that any time for payment in the future was contemplated, and the 
price, $1,160, f. o. b. cars. Détroit, Mich., easily and convincingly bears 
the interprétation that the price was to be paid on delivery of the goods 
sold to the carrier at Détroit. This is strengthened by the conduct of 
the vendor when the car was delivered to the carrier at Détroit, for at 
that time, March 13, 1907, they made the invoice in triplicate, one of 
which was mailed to the vendee, which invoice contains the words, 
as we hâve seen, "terms cash," and "title to the property in this in- 
voice reserved in car company until full payment made." So we hâve 
not only the price stated payable at Détroit, the point of shipment, 
but that price stated to be cash at the time of delivery to the carrier, 
and title reserved until full payment is made. This, we think, shows 
conclusively that the sale was for cash, that the car was delivered with 
the express condition that the terms were cash, and that title would re- 
main in the car company until the price was paid. 

In our opinion the cases above referred to make the sale a condi- 
tional one, which under the law of Michigan, and under the décisions 
in the United States courts, left the title to the car in the vendor. This 
being true, the title never passed to the Pittsburgh Industrial Iron 
Works, the vendee. It necessarily follows that the trustée in bank- 
ruptcy could only take such title as the bankrupt had. He has no 
greater rights than the bankrupt. York v. Cassell, 201 U. S. 344, 26 
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Slip: et 481, 50 Iv. Ed.''t82;^ Security Warehousing Co. v. Hand, 206 
U. S. 415, 27 Sup. et. 720, 51 L- Ed. 1117; Hewit v. Berlin Machine 
Works, 194 U.' S. 296, 24' Sup: Ct. 690, 48 L. Ed. 986.^ 

While, therefore, the title tothis property remains in the car Com- 
pany, so far as the bankrupt or his trustée is concerned, the question 
arises whether or not the' First National Bank 6f Huntihgdon, stand- 
ing in the relation of an-irinocent third pairty, is entitled to hâve the car 
by virtue of its alleged assignaient or pledge contained in Exhibit B 
attached to the pétition. 

As the title to the car never passed from the vendor, we are of opin- 
ion, under the law of Michigan, that the First National Bank of Hunt- 
ingdon acquired no right superior to the vendor, and any rights he 
may hâve must be subject to the claims of the vendor. Pettyplace 
V. Mfg. eo., 103 Mich. 153, 61 N. W. 266, and cases there cited. 

The First National Bank of Huntingdon, not only claims the car, 
but also its equipment by virtue of an alleged assignment or pledge of 
the car and its equipment to it, and we must now décide whether the 
First National Bank of Huntingdon may claim the car and equipment 
after satisfying the claim of the American ear & Foundry Company. 

The contract of pledge, having been made by the parties in Pennsyl- 
vania, must be decided by the law of that state. Security Warehous- 
ing eo. v. Hand, 306 U. S. 415, 27 Sup. et. 720, 51 L. Ed. 1117; 
Hartford Ins. eo. v. Railway, 175 U. S. 91, 20 Sup. et. 33, 44 L. 
Ed. 84. 

It appears from the agreement of facts in this case that the First 
National Bank of Huntingdon, on March 5, 1907, and more than four 
months before the filing of the pétition in bankruptcy, which was filed 
on November 9, 1907, discounted for the Pittsburgh Industrial Iron 
Works, the bankrupt, its collatéral promissory note for $,'5,125j and 
the same day paid to the bankrUpt the sum of $5,125, taking at the 
same time the following writing: 

Xumber D-î>, Dated Dec. 31 st. lOOG. 

■ Due Date: Jari. ,31.st, 1007. 

'■ • Xet Aniomit: ^5,12,5.00. ' 

■ - . , Pittsburgh, Peima. 

- I This certifies that the Détroit River Tunnel Go., of Détroit, Michigan, Is 
, indebtefl to IMttsburg Industrial Iron Works, Pittsburg, Pa., for goods sold 

iind delivered.as stated below: 
■ Shipped via P. it. R. ' Tenns, 30 days. 

To Mdse. as pér invoice of this date hereto attaclied and made a part'hereof. 
.; The .Pittsburg Industrial Iron Works. Pittsburg, Pa., sold to Détroit River 
Tunnel CtuniJany, Dec. 31, 06. Terms, 30 days. 

1' structural stegl travelling derrick niounted on type P. M. steel flat 
car with- 8^4x10 D. d. '3 drum. Hoisting Englue, traction gear and 
% yd. Hayward Orange Peel Bucket éoniplete according to con- 
tract ;. .f 5,125.00 

Know ail nien by thèse présents, that we, Pittsburg Industrial Iron Works 
for value reeeivéd hâve bargained, sold, asslgned, transferred and set over 
and by thèse présents do bargain, sell, assign, transfer and set over unto 
the First National Bank of Huntingdon, l'a., its successors and assigns, the 
clàlm or account set forth or described in the above statement, and the goods 
oovered by or described theréin, and ail moneys due or to grow due upon the 
same or sales thereln set forth, and the sole right to coUect the same, and we 
liereby constltute and appoint the said the First National Bank of Hunting- 
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don, Pa., our true and lawful attoruey, Irrevocably for us and in our name 
and stead, but to its owu use and benefit, to sell, assign, transfer, set over, 
compromise or discliarge the wliole or any part of tlie aforesaid claim or ac- 
count. and for that purpose to do ail acts and things necessary or proper 
in the premises, and one or more persons to substltute with like power hereby 
ratlfying and conflrming ail tliat our said attorney or its substltutes shall 
lawfully do by virtue hereof. 

We hereby guarantee and certify that this amount so assigned is bona fide 
sale and a correct aceount for goods actually sold and delivered and accepted, 
aud that there is no set-off or counterclaim of any kind thereto, and we agrée 
that any claim or déductions allowed will be refunded by us by allowing the 
same to be deducted from future àdvanees or by payment of the amouut of 
such déductions in cash at the option of the ï'irst National Bank of Hunting- 
don, Pa., and that any iuvoices or bills rendered by us for this aceount shall 
hâve the statement upon their face that they are payable only to the bank of 
deposit deslgnated by the First National Bank of Huntiugdon, Pa. 

We hereby guarantee payment in full of the above accouut. 

In witness vvhereof, we hâve hereunto set our hands and seals this fifth 
day of March, 1907. Pittsburg Industrial Iron Works, 

By O. F. Dickinson, Président. 

$3,125.00 Pittsburg, Penn'a, Sept. 23, 1907. 

Sixty days after date, for value reeeived, we promise to pay to the order 
of the First National Bank of Huntingdon, Pa., fifty one hundred twenty-flve 
and no/100 Dollars, with interest at the rate of G per cent, per annum, having 
deposlted herewlth as collatéral security for payment of this or any other 
liability or liabilitles of ours to the holder hereof, now due or to become due, 
or that may be hereaf ter contracted, the following property, viz. : Account 
#D-5 against the Détroit River Tunnel Co., Détroit, Michigan— the market 
value of which is now $.").12r).00, with the further right to caU for additional 
security in case there should be a décline in the market value thereof, and on 
failure to respond, this obligation shall be deemed to be due and payable 
without demand or notice, with full ))ower and anthority to the holder hereof 
to sell and assign and deliver the whole of the above mentioned security, or 
any part thereof, or any substitute thereof or any additions thereto, at any 
Brokers Board, or at public or private sale, at the option of the holder hereof 
on the nonperformance of this promise, or the nonpayment of any of the liabili- 
tles above mentioned, at any tlme or times hereaf ter, without demand, ad- 
vertisement or notice, and with the right to purchase as any other bidder at 
any public sale thereof, held by virtue hereof. And after deducting ail légal 
and other costs and expenses for collection, sale and delivery, tô, apply the 
resldue of the proceeds of suc-h sale or sales so to be niade. to pay any, either 
or ail of said above mentioned liabilitles, as the holder hereof shall deem 
proper, returning the overplus to the undersigned. 

Payable at The First National Bank, Huntingdon, Pa. 

Pittsburg Industrial Iron Works, 
€. F. Dickinson, Président, 
J. S. Beckwith, Treas. 

On March 6, 1907, the bankrupt notified the Détroit River Tunnel 
Company as f ollows : 

Mar. 6, 1907. 

Détroit River Tunnel Co., Détroit, Mich. — Gentlemen: For flnancial con- 
venience we hâve arranged vi'ith the First National Baik, Huntingdon, Pa., 
to cash the invoice mailed to you, amounting to $5,125.00. Kindly raake re- 
mlttances to them. You understand your compliance lueurs no liability what- 
ever, you simply settle with bank instead of us. 

We also inclose you form of reply, jvhich please mail to them in stamped 
envelope herewlth. 

Thanking you in advance for the courtesy, we are, 

Tours truly, Président. 

And the Détroit Company vvrote the bank the following letter : 
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Détroit, Mlch., March 20th, 1907. 
First National Bank, Huntingdon, Pa.^ — Gentlemen: We hâve recelved a 
letter from the Pittsburg Industrlal Iron Works, dated March 6th, and ask- 
ing us to pay you what may be due them for a derrick car which they hâve 
been building for us. After the car has been received, tested and accepted, 
we will pay you whatever may be due them for it. 

Yours truly. Benjamin Douglas. 

On April 3, 1907, the car with its equipment was tendered to the 
Détroit Company by the bankrupt company and refused as not being 
in accordance with the spécifications,, and on May 17, 1907, the same 
was returned to the bankrupt and, was in the possession of the bank- 
rupt from May 17, 1907, until August 15, 1907, for altération and 
testing, to make it conform to the contract, and on August 17, 1907, 
the car with its equipment was again tendered to the Détroit Company, 
and again refused as not being according to the contract, and the bank- 
rupt again attempted to change it to meet the requiremenfs of the con- 
tract, and the same was finally refused by the Détroit Company on 
Gctober 38, 1907, by notice from the Détroit Company to the bankrupt. 

The car at this time was in Détroit in the custody of the carrier who 
had carried it for dehvery to the Détroit Company. The car with its 
equipment was there, on January 17, 1908, seized in an action of re- 
plevin upon the filing of a bond by the First National Bank of Hunt- 
ingdon, and still remains in the custody of that bank by virtue of that 
pending proceeding. 

It clearly was intended by the alleged assignment and collatéral note 
to assign and, transf er to the bank the account or money arising from 
the sale by the bankrupt to the Détroit Company of the car and its 
equipment. It was for the identical amount of the contract made by the 
bankrupt with the Détroit Company. It is recited in the alleged as- 
signment that the car and its equipment had been sold and delivered to 
and accepted by the Détroit Company, and the transaction between 
the bank and the bankrupt shows on its face that it was the discount- 
ing or purchasing of the account for a présent considération of $5,125 
then and there paid by the bankrupt. 

But this assignment also, after reciting the assignment of the ac- 
count, had thèse words, "and the goods covered by or described there- 
in," which would be a good pledge of the car and its equipment 
between the pledgor and pledgee, and the question we are confronted 
with is whether, under the law of Pennsylvania, the place of the con- 
tract, this was a valid sale or pledge of the car and equipment, as to 
the trustée in bankruptcy, and, if not valid as a pledge, can the equi- 
ties of the bank in the car and its equipment be preserved as an équi- 
table lien? 

The Suprême Court of Pennsylvania has often been called on to pass 
upon thèse questions. In Clow v. Woods, 5 Serg. & R. 375, 9 Am. 
Dec. 346, that court, speaking by Justices Gibson and Duncan, decided 
that a sale, pr pledge of goods and possession retainéd by the vendor 
or pledgor was a fraud per se. But while that case is said, in McKib- 
bin V. Martin, 64 Pa. 352, 3 Am, Rep. 588, to be the magna charta of 
Pëiinsylvania on the subject of actual and légal fraud in the transf er 
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of chattels, both Judge Gibson and Judge Duncan recognized that there 
might be exceptions to the rule, for it is there said by Judge Gibson : 

"The Inclination of my mind is, to give the statute a libéral, perhaps an 
enlarged construction, by puttlug the rule requirhig a change of possession, 
on grounds of public policy, and confiuliig its exceptions to those cases, where, 
from the very nature of the transaction, possession either could not be de- 
livered at ail, or, at least, without defeatiug fair and honest objects, inteuded to 
be efCec-ted by aud whlch constituted the motive for entering into, the con- 
tract. Where possession has been withheld pursuant to the ternis of the 
agreement, some good reason for the arrangement, beyond the convenience 
of the parties, should appear." 

And in the same case Judge Duncan, in a concurring opinion, says : 

"It therefore appears to me that by the principles of the common law, and 
the settled construction of the sta tûtes of Elizaheth, to a mortgage of chat- 
tels, dellvéry is necessary ; that every such mortgage, vvhen the parties stand 
in the relation of debtor and creditor, unacconipanied with such possession 
as the subject-matter is capable of, is fraudulent and void against ail other 
creditors, whether the debts were contracted antecedently or subsequently to 
the mortgage." 

In McKibbin v. Martin, supra, we find that the court recognized 
that there were exceptions to the rule, for it is there said by Mr. 
Justice Sharswood : 

"Whenever the subject of the sale is capable of an actual delivery, such 
dellvéry must accompany and follow the sale to render it valld against cred- 
itors. The court is the tribunal to judge whether there is suffident évidence 
to justify the inference of such a delivery. If there is any question upon the 
évidence as to the facts, or resting upon the credlbility of witnesses, the dé- 
termination of that must be referred of course to the jury. But, if not, it Is 
incumbent upon the court to décide it, either by a judgment of nonsuit or a 
binding direction in the charge. Young v. McClure, 2 Watts & S. 147; Mc- 
Bride v. McClelland, 6 Watts & S. 94 ; Milne v. Henry, 4 Wright, 352 ; De- 
wart V. Clément, 12 Wright, 413. But it often happens that the subject of 
the sale is not reasonably capable of an actual delivery, and then a construc- 
tive delivery will be sufflclent. As in the case of a vessel at sea, of goods in 
a warehbuse, of a kiln of bricks, of a pile of squared timber in the woods, of 
gbods la the possession of a factor or bailee, of a raft of lumbef; o( articlea 
in the prœess of manufacture, where it would be not indeed impossible, but 
injurions and unusual to remove the property from where it happens to be 
at the time ofthe transfer. Clow v. Woods, 5 Serg. & K. 275 [9 Am. Dec. 
346]; Cadburyv. Kolen, 5 Barr. 320; Linton v. Butz, 7 Barr, 89 [47 Am. 
Dec. 501] ; Haynes v. Hunsieker, 2 Casey, 58;' Chase v. RalSîton. 6 CaSey, 539; 
Barr v. Reitz, 3 P. F. Smith, 2m ; Benford v. Schell, 5 P. F. Smith, 393. In 
such case it is only necessary that the vendee should assume the control of 
th^ subject so as reasonably to ihdicate to ail concerned the fact of the 
change of ownership." 

In Keystone Watch Case Co. v. Banli, 194 Pa. 535, 45 Atl. 328, 
Mr. Justice Dean, in commenting upon the case of Clow v. Woods, 
supra, says: 

"In the 80 years that hâve elapsed sinee the décision of Clow t. Woods, 5 
Serg. & R. 275 [9 Am. Dec. 346], the rigor of the rule laid down in that case, 
and it is the leading one in this state, has been greatly relaxed ; nor, consld- 
ering the progress in population and wealth, and the change in methods of 
conducting business, could it hâve been strictly adhered to, without great 
obstruction to business and hardship to individuals. Under that ruling the 
cases were rare, where, as to creditors, the ownership of chattels could be 
in one and tte possession in another. In such circumstances, with few ex- 
ceptions, the transaction was constructively fraudulent as to creditors. But, 
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In the ^ong line of cases followln^ it, step hy step, the ruie has been s6 
softened thât now, it may be said. with few exceptions, where the purpose 
of the contracting parties was, as betvveen theiiiseïves, an honest one, and 
there was no concealuieut as to cre<litors o£ its true nature, the t-outract la 
not constructively fraudulent ; In other words, the law will be slow to hold the 
parties seamps, constructively, if the contract, in view of its purpose, was ac- 
tually an honest one." 

It is said by Mr. Justice Fell in the case of Sholes v. Asphalt Com- 
pany, 183 Pa., 528, 38 Atl. 1029 : , . 

"The rule is that delivery is essential to the contract of pjedge. It is true 
tliat the rule lias been relaxed in cases wliere, because of the nature of the 
thing pledged or for other reasous, the reqùlrenient of delivery would be such 
a hardship as to defeat the purpose of the contract; but the policy of the 
law is against siiph relaxation, and it has been niainly conflned to cases in 
which the gpods:have remained in the possession of the pledgor as agent oî 
the pledgeé undér an express agreemÇnt.'tq, tliat effect." 

,, Inthe case àt bar the car with its ejqviipment was in process of man- 
ufacture by the Pittsburgh Industrial Iron Works and was being 
manufactured under a contract of sale to the Détroit River Tunnel 
Company. The possession was nëcessarily retained by the Industrial 
Company, so that thé chattels soTd might be manufactured, and aqtual 
possession could not be delivered to the bank. Also, therè had been 
an actual bargain for the sale of the car and its eqùipment tothe Dé- 
troit Company, and that company as the vendee was entitled to posses- 
sion when completed. This also pr^'ented actual possession by the 
bank. 

Under the Pennâylvania cases, therefore, and the facts of this case, 
the pledge of the car with its equijimènt was not fraudulent per se, for 
an honest and good reason existed for not dëlivering the possession to 
the pledgee,. i , . ' ■ . , ,> • ■ 

But this case may fall under a différent principle and one which 
arises oui; 'oî the exception to the. doctrine of fraudulent sales., Tak- 
ing the whpie; transaction into considération, it appears that the inten- 
tion of the Industrial Company and thé bank was that the goods de- 
scribed in the certificate were sold to the bank, it to receive the price 
to be paid by the Détroit Company, if that sale was completed, other- 
wise to haye the goods described. Upon f ailure of the sale to the 
Détroit Company the goods would corne into the possession of the 
vendor, but only as representing the pledgee. It was only as though 
tbey were in thé hands of a bailèe, and the bank would bave the right 
to take possession of tliem. The case would there fore come under the 
principle of Caulfield v. Van Brunt, 173 Pa. 428, 34 Atl. 230, and 
Linton v. Butz, 7 Pa. 89, 47 Am,rDec. 501. The goods were finally 
fefused by the Détroit Company on October 28, 1907, remaining in 
the custody of the railroad company. They never came into the actual 
possession of the bankrupt^ but remained in the hands of the carrier 
charged with the delivery to the Détroit Company. The trustée never 
had possession of them ; they remaining in the custody of the railroad 
company, charged, as we hâve saie}, with the delivery of them to the 
Détroit Company. Although the pétition in bankruptcy was filed on 
November 7, 1907, the trustée did not take possession, and the bank 
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took them in January, 1908, by its writ of replevin from the railroad 
Company, and thns gained possession iinder its assignment or sale. 

But may not the claim of the bank be sustained as an équitable 
lien? As said by Judge Archbald in the case of Fourth St. Nat. Bank. 
V. Millbourne Mills Co., 172 Fed. 177, 96 C. C. A. G29 : . 

"This is not to say that an équitable lien, uuder some eircuiustances, may 
not exist ; but onl.y tliat there is nothing to sup])ort it bere. It never arises 
or is enforced exeept against property, in the banOs of a party to tbe original 
transaction out of wbich It is claimed to grow, or liis voluntary représentatives, 
or one wbo bas notice of it and is aCCected with it as a superior right, wlthin 
•wbich ail tbe cases cited in support of it will be found to fall." 

And again, in speaking of Hurley v. Railroad, 213 U. S. 126, 29 
Sup. Ct. 466, .53 L. Ed. 729, the same learned judge said: 

"True, an équitable right or lien \yas tbere recognized as against a trustée 
In bankruptcy, but upon materially différent facts. Tbe railroad tbere, in 
whose favorilt was held to exist, was a party to the tripartite agreeinent by 
wbich the bankrupt acquired the right to mine tbe coal against wbich it was 
enforced, wbich he agreed to mine and deliver to the railroad at a certain 
priée ; the railroad ou failure to comply having tlie right to enter and ayoid 
the lease. It was with thèse relations to the property that tbe railroad, an- 
ticipating its payments, advanced money to tbe bankrupt for coal not yet 
mined, in order to enable tbe company to go on with its mining 'business ; 
and it was iu return for this that tbe delivery of a certain amount of coal 
was claimed and allowed. Tbe transaction, as it was said, was not one of 
ordinary borrdwing and lendlng on crédit or security, but constituted, from 
an équitable standpoint, a pledge or hypothecation of the unmined coal to tbe 
extent of the advancements made, with wbich, in view of the reciprocal 
rights and relations of the parties, the trustée, equally with tbe bankrupt, 
was bound to comply." 

The facts in the case at bar are quite as strong as the facts in the 
case of Hurley v. Railroad. The car and its equipment were in process 
of manufacture. To enable the bankrupt to proceed with its manu- 
facture and comply with its contract of sale to the Détroit River Tun- 
nel Company, the bank advanced the full price of the contract to the 
bankrupt ; notice being given to the vendee by the bank and accepted 
by the vendee, the money advanced thus taking the place among the as- 
sets of the bankrupt of the car and its equipment. From that time 
until October 28, 1907, a few days before the filing of the pétition, the 
bankrupt was endeavoring to comply with its contract and to satisfy 
the requireménts of the Détroit River Tunnel Company, and the bank 
could not both by reason of the goods being in the hands of thè rriaiiu- 
facturer and in process of manufacture, and because the car had al- 
ready been contracted for to be delivered to the Détroit Company, take 
possession of the chattels upon which it had advanced the money. ,It' 
had the right to take that possession as soon as the Détroit Company 
refused to take the property. We hâve seen that its assignment en- 
titled it to take possession of it. We hâve found that it did take pos- 
session of it before it ever actually came into the possession of the 
bankrupt or its trustée. Can it not be said, as was said of Hurley v. 
Railroad in Fourth St. Nat. Bank v. Millbourne Mills Co., supra: 

"The transaction, as it was said, was not one of ordinary borrowing and 
lending on crédit or security, but constituted, from an équitable standpoint, 
a pledge or hypothecation of tbe unmined coal to tbe extent of tbe advance- 
Ï70 F.— 11 
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m'ents inade, !with which, In view of -the reciprocal rights and Relations of 
the parties, the trustée, equally with the bankrupt, was bound to comply." 

Nor does the décision that the bank's equities in this case may be 
coristrued to g-ive it an équitable lien offend against the décision in 
Fourth St. Nat. Bank v. Millbourne Mills Ce, supra, where it is said : 

"It leaves no place. In our judgment, for the idea, which is now advanced. 
that any guch clalm can be asserted as to Personal property ineftectually 
pledged to-thie détriment' of gênerai credltors acting through a trustée in 
bankruptcy 6t other représentative taking tltle in their interest by opération 
Ofla'W:'' 

In no sensé was this transaction to the détriment of the creditors. 
The fulî cost of the manufatture and the added profits were presum- 
ably included in the contract price, and this amount was.paid by the 
bank to the bankrupt and passed into its assets long before the con- 
tract waS completed. It is only by straining the principle to the break- 
ing point to say that, under the circumstances of this case, it was not 
a good pledge. It is only by disregarding the facts df this case that 
we can say that the possession of the bankrupt was a possession in 
its own right and not a possession as agent, représentative, ^ or factor, 
charged with the ma;nufacture of the chattels in dispute, for the bank, 
because it clearly appears that the car and equipment were sold to the 
bank by the bankrupt, to be manufactured and delivered to the Détroit 
Company in accordance with its contract with that company. 

The doctrine of équitable lien is not a new one. It is stated by 
Pomeroy's Equity, § 1335, as follows : 

"Tfie doctrine may be stated in its most gênerai form that every express 
executory agreement in writing, whereby the contracting party sufflciently 
indlcates an intention to make some. partieular property, real or personal, 
or fund therein described or identified, a seeurity for a debt or other obliga- 
tion, * * * créâtes ai équitable lien upon the property so indieated, 
which is eùforceable. * • * in order, however, that a lien may arise in 
pursnance of this doctrine, the agreement must deal with some partieular 
property, elther by identifying it, or by so describlng it that it can be identi- 
fied, and must indicate with sufflcient clearness and Intent that the property 
so described or rendered capable of identification la to be held, given, or 
transferred as seeurity for the obligation." 

It has been recognized in Pennsylvania. CoUins' Appeal, 107 Pa. 
605, 52 Am. Rep. 479. 

.This lien, having been acquired more than four months before the 
filing of ttfe pétition, would not be affeçted by the bankrupt act. 

We are theref ore of the opinion that, as to the car, the American 
Car & Poundry Company is entitled to haye the car, or in lieu thereof 
the sum of $1,160, from the First National Bank of Huntingdon, 
and that upon the payment of that sum the First National Bank of 
Hiintingdon rnay retain the car and its equipment. 

Let an order be drawn accordingly. 
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MOREDOOK et al. v. MORBDOCK et al. 

(Circuit C3ourt, W. D. Pennsylvania. March 16, 1910.) 

No. 2, 

1. Equitt (§ 163*) — Plea— Geoxtnds— Phioe Adjudication. 

A plea setting up a prlor adjudication of the same matters betweeu tlie 
same parties Is a good plea in equity. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 163.*] 

2. WlLLS (§ 501*) — CONSTKUCTION— "PAMILT." 

The will of a testator made a beciuost to a son for certain spécifie pur- 
poses, and provided that the balance, if any, and the son's share of the 
reslduary estate, should be held in trust for the' beuellt of the sou and 
"his famlly." Held that, unaided by the context, the words "his family" 
should be construed as "his childre]i." 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 1069; Dec. Dig. § 
501* 

For other définitions, see Words and Phrases, vol. 3, pp. 2673-2691 ; vol. 
8, p. 7661.] 

3. JuDGMENT (§ 690*)— Persons Concluded. 

A will made a bequest in trust for the benefit of a son of the testator 
and "his family." Some years later the son flled a pétition in a court of 
compétent jurisdiction, and obtained a rule on the trustée for an aecount- 
ing. After a hearing on the answer of the trustée stating his aceount of 
the fund, the rule was discharged. HeJ.d, that the adjudication was bind- 
Ing on the son, but not upon his children, who constituted "his family," 
and who were not in privlty with him, since they did not claim through 
or under him by any mutual or successive relationship to the same rights 
but independently of him, and that it was not a bar to a subséquent suit 
by them agalnst the trustée. 

[Ëd. Note. — For other cases, see Judgment, Cent. Dig. § 1213 ; Dec. Dig. 
§ 690.*] 

In Equity. Suit by Samuel Moredock and others against Steven A. 
Moredock and George B. Moredock, executors of tlie will of George 
Hicey Moredock, deceased. On plea. Overruled. 

Charles F. C. Arensberg, for plaintiffs. 

Thos. S. Crago and W. A. Hook, for défendants. 

YOUNG, District Judge. This case was set down for argument 
upon the plea of the défendants setting up the judgment of a court 
of compétent jurisdiction as being res adjudicata of the matters alleged 
in the bill of complaint. It is alleged in the bill of complaint that the 
plaintiffs are citizens of states other than Pennsylvania, and that the 
défendants are citizens of Pennsylvania and résidents of this dis- 
trict, and that the amount inyolved exceeds the sum of $3,000. 

It is further alleged in said bill, as follows : 

"Third. And your orators further show that the said George Hicey More- 
dock, late of Jefferson, Greene County, Pa., as aforesaid, duly made and pub- 
lished his last will and testament in writing, bearing date on or about the 
third (3d) day of August, 1905, aud appointed Steven A. Moredock and George 
B. Moredock, défendants above named, executors of his last will and testa- 
ment as in and by the said will or the probate thereof (to which the plajntiffs 
crave leave to refer), when produced to this honorable court, will appear, and 
that the said George Hicey Moredock died on or about the twenty-third (23d) 

'For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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day of May, 1907, and that the exenitors named in tlie will soon after the 
death of the said testator duly proved the said will in the proper court, and 
undertook the executorship thereof, aud had issued to them letters testamen- 
tary on the estate of the said George Hicey Moredocli, deceased, and hâve since 
possessed themselves of the Personal estate and efCects of the said testator, and 
hâve continued to hold thém. ■ ■ 

"Fourth. And your orators further show that Samuel Moredoek, one of the 
plaintiffs, is the son of George Moredoek, deceased, late of Jefferson, Greene 
county, and before his decease a citizen of the state of Pennsylvania. Said 
George Moredoek, deceased, dled on or about the fifteenth (15th) day of Novem- 
ber, 1881, leaving a will dated on or about the twelfth (12th) day of Novem- 
ber, 1881. The said will was duly proved on or about the thlrd (3d) day of 
Deeember, 1881, in the proper court, and on or about the same day letters tes- 
tamentary were granted to Daniel Moredoek and George Hieey Moredoek, ex- 
eeutors named in the said will. 

"Fiftii. And your orators further show that the twelfth (12th) provision of 
the said will of the said George Moredoek, deceased, as in and by the said will 
or the probate thereof (to wbith the plalutifCs crave to refer) when produced 
to this honorable court will appear, was as follows: '12. To my son George 
Hicey Moredoek I give and bequeath the sum of One Thousand Dollars, in 
trust for my son Samuel out of which he will pay any money for whieh my 
sons, Daniel, James, George II. and William Reynolds will be liable for as 
surety of Samuel and will hâve to pay after deductlng the pro rata amount, 
from whlch the proceeds of his assignment for the beneflt of his creditors. and 
the balance of said One Thousand Dollars if any and Samuel's share if any 
residuary fund, to be held by said George II. Moredoek in trust for the sole 
and separate use of my son Samuel and his family and not to be liable in any 
manner by attachments or otherwise for his debts, now or hereatter. to be 
eontraeted. The interest on said balance to be paid to him, or to amount of 
the principal as said trustée shall in his judgment deem neeessary, leaving that 
to his own discrétion.' 

"Sixth. And your orators further show that the thirteenth (13th) provision 
of the said will of the said George Moredoek, 'deceased, was, in part, as in and 
by the said will or the probate thereof when produced will appear, as follows: 
'The residue of my estate, real, Personal and mixed, after payment of debts, ex- 
penses and the foregoing legaeies and devises is to be divided among the fore- 
. going legatees and devisees in proportion to the sum giveu or devised to them 
especially Sâipuel's share in trust and, John's share snbject to the payment of 
the guardian money and expeuses paidby George Hicey Moredoek, as afore- 
said.' 

"Seventh. And your orators further show -that the .said George Hicey More- 
dock, deceased (whose executors the above named , défendants are), was the 
said George Hicey' Moredoek named in the said will'of George Moredoek, de- 
ceased, an.d, pursuant to the said provisions eontalned in the will, he took pos- 
session of the Said sum or fund of ,one thousand (.$1000.00) dollars bequeathed 
to him in trust as aforesaid, and thé further sum or fund (the amount of which 
your orators are ignorant) bequèathed to him in trust as aforesaid arising from 
the distribution of the residuary estate, purporting to take the same undçr and 
for. the pùrposes of the trust. ' 

' "Elghth. And your orators further show upon information and belief that 
the said George Hicey Moredoek, trustée as aforesaid, did not pay ont any por- 
tion of the said $1,000 (nor under the terms of the trust was. he required to 
pay out any portion of the said sum of $1,(K)0) to pay any inoney for whieh 
the sons of the testator were liable for as surety of Samuel, and had to pay 
after deducting the pro rata amount distributed from the proceeds of the as- 
signment for the beneflt of creditors, niade by your orator, Samuel Moredoek. 

"Ninth. And your orators further show that your orator Nancy J. Moredoek 
is the wlfe of your orator Samuel Moredoek, and as such résides witb him and 
is a member of his family, and that your orators William H. Moredoek, Olive 
B. Moredoek, Nana Moredoek, and Sydna Moredoek and Mary B. Gillogly 
(a widow) are ail children of the said Samuel Moredoek and members of the 
said Samuel Moredock's family, residing with him, and that yûur orator George 
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R. Moredock îs a son of the said Samuel Moredock and a membcr of liis faniily, 
residing at another place as hereinbefore set forth. 

"ïenth. And your orators further show that tbe said George Hicey More- 
doek, trustée as at'oresaid, never during his lifetinie paid any luoney from the 
said trust fund or the interest tliereon for the sole and separate use of your 
orator Samuel Jloredoclt and of liis family, which is eomposed of your other 
orators, nor did the said George Hicey Moredock at any time during his llfe- 
tiuie reuder unto your orator Samuel Moredock any true and complète account 
wliiitsoever of. his trust under the will of the said décèdent as aforesaid, or 
i-cuder unto your otlier orators any account whatsoever of his trust under the 
will of the said décèdent, as aforesaid, although requested so to do. * * • 

"Twelfth. And your orators believe, and are informed, that upon the death 
of the said George Hicey Moredock the said trust fund or sum of money which 
was so held or should bave been so held in trust as aforesaid passed into tlie 
hands of the above-named défendants as executors of the said décèdent, and 
that the sum of money or trust fund is no^v in their hands, 

"Thirteenth. And your orators further believe, and are informed, that, upon 
the death of the said George Hicey Moredock, It became the duty of the said 
Steven A. Moredock and George B, Jloredock, executors of the said deceased 
trustée, to render a full, accurate, and complète account unto your orators of 
the said trust, as conducted and administe_red by the said George Hicey More- 
dock during his lifetime, and to pay over'nnto your orator Samuel Moredock 
the said trust fund or sum of money for the sole and separate use of the said 
Samuel Moredock, and of his family, which consists solely of your other 
orators." 

The bill prays, iirst, for a writ of subpœna and that the défendants 
answer not under oath ; second, that Steven A. Moredock and George 
B. Moredock, executors of said George Hicey Moredock, deceased, 
be ordered, directed, and decreed to render a full, accurate, and com- 
plète account unto your orators of said trust arising by and under the 
will of George Moredock, deceased, and the conduct and administra- 
tion thereof during the lifetime of the said George Hicey Moredock, 
deceased, setting forth the amounts received under the said will of 
George Moredock, deceased, and wlien and in what amounts the in- 
terest on such trust fund was added to the principal thereof, and any 
and ail other matters connected therewith; third, that the said Steven 
A. Moredock and George B. Moredock,' executors as aforesaid, be 
ordered, directed, and decreed to pay over the said trust fund in the 
amount so found due and owing "tô your orator Samuel Moredock 
on such terms and upon such conditions as shall seem right and proper 
to this honorable court, to protect and conserve the interest of your 
other orators in and to the said trust fund" ; fourth, for gênerai relief. 

To the bill the défendants hâve pleaded in bar of said proceedings 
as f ollows : 

"First. That on October 24, 1885, George Hicey Jloredock, deceased, filed in 
Lhe orphans' court of Greene county, Pa., a tinal account as exécuter of 
George Moredock, deceased, which account was never made the subject of ex- 
ceptions by any of the above-named plaintiffs. 

"Second. That at No. 39 June term, 1897, In the orphans' court of Greene 
county, Pa., Samuel Moredock, plaintiff above named, caused a citation to is- 
sue ou the executor of George Moredock, deceased, and in his pétition to the 
.ludges of said court askiug for said citation he set forth the fact of the fillng 
of the final account as aforesaid, and recited the différent items in the will of 
George Moredock, deceased, referring to the distribution of the estate of the 
said George Moredock, deceased, and praying the court that the said George 
H. Moredock be required to file an account of his trust showing the amount of 
money belonging to him, the said Samuel Moredock, or held in trust for him 
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under the will of hls father, George Moredock. That the issue aiid service of 
the said citation was waived by the sald Ôeorge H. Moredocli on August 18, 
189T, and that on October 4, 1897, George S. Moredoeli flled hls answer to the 
pétition for the citation as aforesald, and on Febi'uary 14, 1898, the mie for 
the said citation granted as aforesald was dlscharged by the judge of the or- 
phans' court of Greene county at the cost of the petltioner, whlch pétition, 
rule, vvalver of service, answer of George H. Moredock and decree of tne 
court Is a matter of record In the orphans' court of Greene county, Pa., at 
No. 39 June term, 1897, orphans' court Docket No. 17, p. 343, a copy of said 
pétition, order of court, walver of service, docket entries of answer of George 
H. Moredock, and the order discharglng said rule at the costs of the petltioner 
are attached hereto and made a part of this demurrer, and marked 'Bxhlblt 
A,' a copy of the answer of the said George H. Moredock belng hereto attached 
and made part of thls proceeding, and marked 'Exhiblt B.' The certlflcate of 
the clei-k of the orphans' court of Greene county, Pa., that said exhlblts are 
true and correct transcrlpts of the record of the proceeding at No. 39 June 
court, 1897, belng hereto attached, and marked 'Exhiblt G.' 

"Thlrd. ïhat the proceeding at No. ^ June court, 1897, In the orphans' court 
of Greene county, Pa., havlng embraced the same matters complalned of in the 
bill as flled In thls présent case, and the answer of George H. Moredock flled In 
that proceeding belng a complète, answer to ail the allégations of plalntlffs 
therein, and thls matter havlng been.carrled on to a final détermination by the 
orphans' court of Greene county, Pa., the same would be a fuU, complète, and 
final adjudication of the matter at bar, and the plalntlffs named In the bill 
flled m thls case would hâve no standing In thls court, the said Samuel More- 
dock never havlng appealed from the decree of the orphans' court of Greene 
county, Pa., entered February 14, 1898. 

"Wherefore your orators pray that the bill flled In this case niay be dismissed 
at the costs of the plalntlffs, and that the demurrer or. plea as filed in thls case 
by your orators be sustalned." 

As the plaintiffs hâve not replied to this plea or taken issue upon it, 
but hâve set the same down for argument on the ground that the 
said plea does not furnish any sufficient défense to the biU, the plain- 
tiffs hâve thereby admitted the truth of the facts pleaded therein. The 
whole case turns therefore on thesufficiency of this plea. 

The principle is well settled that, if the same matters alleged in a 
bill of complaint hâve been adjudicated between the same parties or 
their privies, that judgment may be pleaded in bar. The principle 
is briefly and forcibly stated in Fayervveather v. Ritch, 195 U. S. 
376, 25 Sup. Ct. 58, 49 L,. Ed. 193, by Mr. Justice Brewer; 

"Prlvate Mght and public welfare unité in demandlng that a question once 
adjudicated by a court of compétent jurùsdlction shall, except in direct proceed- 
Ings to review, be consldered as finally settled and concluslve upon the parties." 

That it is a good plea in equity is beyond question. Daniel's Chan- 
cery (6th Am. Ed.) 662. The bill in this case sets up a record and 
judgment of the orphans' court of the county of Greene in the state 
of Pennsylvania. It is unquestioned that this v^^as a court of compé- 
tent jurisdiction. The statutes and décisions of the courts of Penn- 
sylvania establish this. 

The only question remaining for our considération is whether upon 
inspection the record pleaded shows a final adjudication upon the 
merits of the matters now set up in the bill of complaint between the 
same parties. The pétition and answer and copy of thé docket en- 
tries attached to the bill may be considered by us in determining those 
questions, The pétition filed by Samuel Moredock, one of the orators, 
is as follows; 
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"Tliat he is tlie son of George Moredock, late of Jefferson tovvnsliip, said 
State and eouiity, who dled testate on tbe lôth day of November, 1881, aud 
whose will dated the 12th day of November, 1881, was probated on the 3d 
day of Deoember, 1881, Will Book, No. 5, p. 325, on Deceinber 3, 1881, aud the 
sanie day lettei's testameutary were granted to Daniel Moredock and George 
H. Moredock, his executors named in the will. 

"That the said executors filed a final aceount of their trust to October court, 
1895, on October 14, 1895, and which said aceount was conflrmed absolutely, 
wherein they stated a balance of ten thousand, seven hundred, forty-six and 
48/100 dollars ($10,746.46) was in their hands for distribution among the 
beirs and legatees of said décèdent. 

"That Item 12 of the will of said décèdent is as follows: '12. To my son, 
George Hicey Moredock I gi%'e and bequeath the sum of One Thousand Dollars, 
in trust for my son Samuel out of which he will pay any money for which 
my sons Daniel, James, George H. and William Reynolds will be liable for as 
surety of Samuel, and will hâve to pay after deducting the pro rata amount 
from which the proceeds of his assignment for the beneflt of his creditors, and 
the balance of said One Thousand Dollars if any and Samuel's share if any 
residuary fund, to be held by said George H. Moredock in trust for the 
sole and separate use of my son Samuel and his family, and not to be liable 
in any manner by attachment or otherwise, for his debts, now or hereafter to 
be contracted. Xhe interest on said balance to be paid to him, or to amount 
of the principal as said trustée shall in his Judgment deem necessary, leaving 
that to his own discrétion.' 

"That the will aforesaid contains the following residuary clause: 'ïhe res- 
idue of my estate, real, Personal and mixed, after payment of debts, expenses 
and the foregoing le^cies and devises is to be dlvided among tbe foregoing 
legatees and devisees in proportion to the sum given or devised to tbem espe- 
cially Samuel's share in trust and John's share subject to the payment of the 
guardlan money and expenses and paid by George H. Moredock as aforesaid.' 

"That your petltioner has never been paid anything on aceount of said leg- 
acy or Interest in the residuary estate of his father by the said George H. 
Moredock as trustée, or executor, or any one for him, and that the said George 
H. Moredock has never rendered to your petltioner any aceount wbatever of 
his trust xmder the will of said décèdent; that your petitioner believes that 
he is entitled to a fund, or the Interest on a fund, amountlng to quite a large 
sum under the will of his father, and for which he has no means of knowlng 
the amount thereof. 

"Your petitioner therefore prays the court that the said George lî. More- 
dock, one of the executors of George Moredock, and trustée for petitioner, un- 
der the will of said George Moredock, be required to file an aceOuut of his 
trust showing the amount of money belonging to your petitioner or held in 
trust for him in his hands, and that a citation be Issued by this court to the 
said George H. Moredock to that efCect." 

That pétition was filed, and upon that pétition the court made the 
following order : 

"And now, August 16, 1897, upon considération of the foregoing pétition, it 
Is ordered and directed that a citation issue to George H. Moredock, trustée 
under the will of George Moredock, commanding him to state an aceount of his 
trust as trustée of Samuel Moredock, on or before September 18, 1897, and file 
the same in the office of the register of wills of this county, or show cause why 
tbe same should not be flled." 

Upon August 18, 1897, George H. Moredock waived the issue and 
service of a citation in the matter, and upon October 4, 1897, filed 
the following answer: 

"That the statements in the first paragraph of said citation are true as he 
remembers them. As to the second paragraph he auswers as follows: That 
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the entire receîpts of tlie wliole estate of George Moredock, deceased, was 
$15,208.60, of wliich $4,402.14 was appllecl by said executors to tlie payaient 
of debts and expansés of settlement of said estate, leaving a ' balance of 
$10,746.46 to be distributed among the heirs and legatees, and, while the dock et 
shows there was a balance on final aceount, that was the balance of both the 
partial and final accounts, and the docket entries show that the entire amount 
of said sum was paid ont to the parties entitled thereto,'and that thèse re- 
ceipts show that a part of this balance was pald ont to the heirs bef ore the 
settlement of the final aceount. As to the twelfth paragraph of the wlll of 
said deceased and the fourth paragraph of said citation, your respondeut also 
answers that they are true as he remembers them. Your respondent further 
answers, and says: The reason that no nioney lias been paid out of the es- 
tate of George Moredock, deceased, by his executors to Samuel Moredock, was 
that the lega-cy left by said deceased to G. H. Sloredock as trustée to Samuel 
Moredock to pay the amount of money paid by Daniel Moredock, James More- 
dock, William K. Reynolds, and' your respondent, as bail for Samuel Moredock, 
Includiug SamueFs share in the reslduary fnnd of the estate of sàld deceased. 
was not sufllcient to pay the debts of said Samuel Moredock for whieh Daniel 
Moredock, James Moredock, William. K. Reynolds, and your respondent were 
bail, and that there was due and: coinlng from the said Samuel Moredock to 
Daniel, James, and George H. Moredock and William K. Reynolds upon the 
settlement of the estate of George Moredock a certain sum of nioney which Is 
yet due and unpaid, whlch amounts to $373.80. The amount of mouey paid by 
Daniel Moredock for Samuel was $542.28, by William K. Reynolds, $30.35, by 
James Moredock, $389.57, and the amount paia b.y yoilr respondent was $520.20, 
aggregating the sum of $1,482.40.. Tlie amount received by^your respondent as 
trustée of the legacy and of the residuary fuiid comlng to the said Samuel 
Moredock, deceased, amounted to $1,108.00, leaving a déficit as aforesaid of 
$373.80 coming to Daniel, James, and Hicey Moredock and William K. Keyuolds. 
Your respondent further says that the reason there was no aceount flled by him 
as trustée of Samuel Moredock was that there was not sufficient money coming 
into his hands as trustée of the said Samuel Moredock including the share of 
the residuary fund from the estate of George Moredock, deceased, to pay the 
debts of Samuel Moredock to Daniel Moredock, James Moredock, William K. 
Reynolds, and your respondent to the amount of $373.80, and therefore no fuuds 
to pay the costs of flling the aceount of your respondeut as tnistee of Samuel 
Moredock.' Your respondent further answers, 'aiid says that he bas receipts, ■ 
the copies of which are hereto attached, for the amounts of money paid as 
aforesaid to Daniel, James, and Hicey Moredock and William K. Reynolds, 
amountingto $1,108.66, leaving a déficit of $373.80 of the amount paid by said 
parties for Samuel Moredock, which amount was $1,482.46, showlng that every 
dollar received by him as trustée was again paid out, leaving not a penny as a 
compensation for his services. Further, the method of the settlement of the 
trust fund in his hands as aforesaid among the créditera of Samuel Moredock 
was advlsed and conducted by 0. A. Black, Esq., deceased, as bis counsel. The 
whole amount of the legacies under the will of George Moredock, deceased, 
was $9,700, which, taken from the balance of $10,740.46, leaves a residuary fund 
of $1,046.46, and SamueVs share of this residuary fund was $108.06, which 
with the legacy bequeathed to your respondent in trust fov him by the aforesaid 
will, said legacy being $l,Q0O, niakes thé $1,108.00 received as said trust fmid, 
and every dollar of which was applied by me to the payment of his debts as 
directed by said will. 

"Therefore your respondent prays that the citation issued in this matter be 
dismissed at the costs of the petitioner, and he will ever pray," etc. 

"Copy of Receipts. 

"Dec. 15, 1883. 

"Received of G. II. Moredock one hundred eigbty-seven and »j/ioo dollars 
on the amount of money that is in his hands to be paid to my losses on Samuel 
Moredock's estate. 

"$187.95. James Moredock." 
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"Api-il 1, 18,8.". 

"Received of G. H. Moredock one hnndred and six and i5o/i„„ dollars, on tlie 
amount of money in. liis hands to be paid to my losses on Samuel Moredock's 
estate. 

"$106.50. James Moredock." 

"May 20, 1886. 
"Received of G. H. Moredock four and if/jf,, dollars on the money in his 
hands to be paid to my losses on Samuel Jloredock's estate. 

"$4.17. James Moredock." 

"Dec. 1.5, 1883. 
"Received of G. H. Moredock two hundred sixty-three and »/ioo dollars on 
tie amount in bis hands to pay on my losses on Samuel Moredock's estate. 
"$263.09. Daniel Moredock." 

"April 1, 1885. 
"Received of G. H. Moredock one hundred forty-niiie and ^/loo dollars on 
the amount in bis hands to be paid on my losses on Samuel Moredock's estate. 
"$149.07. Daniel Moredock." 

"May 29, 1886. 
"Received of G. H. Moredock flve and ss/ioo dollars on tbe amount in bis 
hands to be paid on my losses on Samuel Moredock's estate. 

"$5.83. Daniel Moredock." 

"April 4, 1885. 
"Received of G. H. Moredock eight and so/ioo dollars on the amount in his 
hands to be paid on my losses on Samuel Moredock's estate. 
"$8.30. W. K. Reynolds." 

"Received of G. H. Moredock fourteen and 8*/ioo dollars on the amount in 
his hands to be paid on my losses on Samuel Moredock's estate. 

"$1464. W. K. Reynolds." 

"May 29, 1886. 
"Received of G. H. Moredock 3o/j„„ dollars où the mouey in his hands to be 
paid on my losses on Samuel Moredock's estate. 

"$.30. Wm. K. Reynolds." 

"April 1, 1883. 
"Received of G. H. Moredock one hundred forty-two and 2.1/100 dollars of 
money lield In trust by him to be paid to G. H. Moredock, James Moredock, 
Daniel Moredock and W. K. Reynolds. G. H. Moredock." 

"Dec. 1, 1883. 

"Received of G. H. Moredock tvco hundred twenty and ^/^oo dollars of 
money in my hands held in trust to be paid to G. H. Moredock, James More- 
dock, Daniel Moredock and W. K. Reynolds. 

"$220.02. G. H. Moredock." 

' "May 29, 1886. 

"Received of 6. H. Moredock five and ss/joo dollars of money held in trust 
by him to be paid to G. H. Moredock, James Moredock, Daniel Moredock and 
W. K. Reynolds. 

"$5.83. G. H. Moredock." 

Thereupon the court inade the f ollowing order : 

"And now, February 14, 1898, rule discharged at the costs of the petitioner." 

Were the matters set up in the pétition and answer in the or- 
phans' court of Greene çounty fmally adjudged upon their merits by 
that court? The prayer of the pétition was for a citation to compel 
George Hicey Moredock, as executor under the will of George More- 
dock, and as trustée for Samuel Moredock, to file an account of his 
trust showing the amount of money belonging to the petitioner or 
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held in trust for hini in his hands. The answer to this , pétition, sworn 
to and filed by George Hicey Moredock, the respondent, contains a 
complète account of his conduct as exécuter under the will of George 
Moredock in his relation to the trust created for Samuel Moredock, 
the petitioner, and sets out a complète account for the purpose of 
showing that no moneys came into his hands for the purpose of the 
trust created under the will for Samuel Moredock, the petitioner. As 
the answer to the pétition was not replied to, nor any question raised 
as to the truth of the facts alleged in it, the facts alleged would be 
taken by the court under any system of pleading as admitted. 

It will be noted that the prayer of the pétition was that the respond- 
ent, one of the executors of George Moredock and trustée for the 
petitioner under the will of said George Moredock, be required to 
file an account showing the amount of money belonging to your peti- 
tioner and held in trust for him in his hands, so that the court had 
before it everything necessary to décide the case upon its merits, 
whether involving the considération of the will to détermine what 
sort of a trust was created and its qualities, what sums of money 
should go into it and from what source, and what sums of money were 
in the hands or should be in the hands of George Hicey Moredock 
as êxecutor, which should be part of the trust estate, and, in fine, every 
question relating to the création and conduct of the trust. And thèse 
questions the court necessarily disposed of by making the order of 
February 14, 1898. That order reads: "And now, February 14, 1898, 
rule discharged at the costs of the petitioner." Hère was an aidjudi- 
cation under the pleadings upon the merits of every question arising 
under the will in relation to the trust, so far as Samuel Moredock is 
concerned. 

A comparîson of the bill of complaint in the case at bar with the 
pétition ànd answer in the record pleaded shows conclusively that the 
identical matters now spûght to be litigated by the présent bill were 
sought tobé litigated, ad judgèd, and disposed of by the proceedings 
set out in thé plea. 

The further question, howeyei:, . arises whether or npt, . inasmuch as 
the présent bill includes as plaintiffs certain persons alleged tobe 
members of the family of Samuel Moredock, the proceedings set out 
in the plea are conclusive as to them. The bill allèges in the thirteenth 
paragraph; that it was the duty of the défendants, as executors of 
George Hicey Moredock, to render a full arrd' complète account to 
the orators- of the said trust as conducted arid àdministered by the 
said George Hicey Moredock during his lifetime, and tô pay over ueto 
Samuel Moredock the said trust fund or sum of money for the sole 
and separate use of the said Samuel Moredock, and of his family, 
which consists solely of the other orators. It. appears from the sec- 
ond and third prayers that the défendants are required to account to 
thè orators for thé conduct and administration of the trust by George 
Hicey Moredock, andto pay over the, trust fund in the amount so 
found tb be due and owing to Samuel Moredock, upon such terms and 
upon such eonditions as shall seem right and proper to the court to 
protect and conserve the interests of your other orators in and to the 
said trust fund, It will thus be seen that the bill is filed for the pur- 
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pose of compelling an accouht and the payment over of the amount 
found to be due by such account to Samuel Moredock and the other 
plaintiffs. 

Assuming then that the bill of complaint is filed for the purpose of 
having the rights of the other plaintiffs outside of Samuel Moredock 
determined, they not having been named' as parties in the proceedings 
in the orphans' court, are they prècluded as privies of Samuel More- 
dock by the former adjudication? This must be determined bj' in- 
terpreting the language of the will. The words of the will are : 

"To my son George Hicey. Moredock I give aiid bequeath the sum of One 
Thousand Dollars, in trust for my son Samuel, but of wliicli lie wlU pay, 
* * * and the balance of sald One Thousand Dollars if any and Samuel's 
share if anyresiduary fnnd, to be held by said George H. Moredock in trust 
for thé sole and separate use of my son Samuel and his family and not to be 
liable in any manuer by attaclaments or otherwise for his debts, now or hère-, 
after to be contracted. The interest on sald balance to be paid to him, or to 
amount of the principal as sàid trustée shall in his judgment deem necessary, 
leavlng that to his own discrétion. . 

"The residue of my estate,' real, Personal and rhixed, after payment of debts, 
expeuses and the . f oregoing legacies and devises is to be dividéd among the 
foregolng legatèes and devisées in proportion to the sum given or devised to 
them esi»cially Samuel's share in trust and John's share subject to the pay- 
ment of the guardian money and expenses pald by George Hicey Moredock, as 
aforesaid." 

The contention turns upon the construction to be put upon the term 
"his family," as used in the sentence, "to be held by said George Hicey 
Moredock in trust for the sole and separate use of my son Samuel and 
his family." The word "family" in its common and primary meaning, 
as defined by lexicographers, is that collective body of persons who, 
form one household, under one head or manager, including childreu; 
and servants. Webster's Dictionary; Century Dictionary. And it 
has also been given that meaning by the law décisions of some of the 
States (Wood v. Wood, 63 Corin. 324, 28 Atl. 520 ; Hart v. Goldsmith, 
51 Conn.479; Spencer v. Spencer, 11 Paige [N. Y.] 159; Bradlee v. 
Andrews, 137 Mass. 50) and also by some fédéral courts (Poor v. 
Hudson Ins. Co. [C. C] 2 Fed. 432). In a bequest or devise for one 
and his family it has been held that the word "family," prima fàcie, 
means children. Raynolds v. Hanna (C. C.) 55 Fed. 783, where Mr. 
Justice Jackson, then circuit judge for the Sixth circuit, in an exhaust- 
ive opinion holds that the primary meaning of "family" is children 
under the will then under considération, but, as it is further said : 

"Its proper Interprétation in each case must dépend upon and be determined 
by the context of the will, the circumstances in which the testator is placed, 
and the eliaracter and situation of those who may be presumed to be objects 
of his bounty. Story, Eq. Jur. §§ 1065b, 1071, and cases eited. In Pigg v. 
Clarke, 3 Ch. Div. C72, it was said by the Master of the Rolls that 'every word 
which has more than one meaning has a primary Meaning, and, If it has a 
primary meaning, you want a context to flnd another. What, then, is the 
l>rlmary meaning of "family"? It is "children." That is clear upon the au- 
thorities which hâve been cited, and, independently of them, I should hâve 
corne to the same conclusion.' " 

"The word 'family' admits of a still greafer variety of applications. It niay 
mean a man's household, consisting of himself, his wife, children and serv^ 
ants. It may mean his wife and children, or his children, eXcludlng his wife ; 
or, lu the absence of wife aad icbildren, it may mean his brothers and slstçrs 
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or next Of kln, or it may mean the genealoglcal; stock from wliich he may hâve 
sprung." Story's Eq. Jur. § 10«ôb. 

"In respect to certaluty In the description of objects or persons In such 
recommendatory trusts, it may be proper to state that it is not indispensable 
that the persons should be described by their nanies. But more gênerai 
descriptions will often amonnt to a sufficient désignation of the persons to 
talce, such, for example, as 'sons;' 'children,' 'famlly,' and 'relations,' if the 
context fixes the particular persons who are to take elearly and deflnltely. 
Thus a devise to the famlly of A. will often be a sufficient désignation, and 
may be construed to mean the heir at law of A., or the children of A. or even 
the relations of A., accordlng to the context. And, on the other hand, the lan- 
guage may be loosely and indeterminately used as not to amount to a clear 
désignation of any persons, and thus the recommendatlon may fall to create a 
trust." 

Finding the expression "his family" in this will, unaided by the con- 
text, we conclude that the meaning of "his family" is "his children." 
The devise in this will, then, as interpreted by us, was a devise in trust 
for Samuel Moredock and his children. The children do not take 
through Samuel Moredock, their father, but independently of him. To 
some extent their interest may be regarded as adverse to his. If 
this will be interpreted as meaning that the trust was for Samuel alone, 
because the words "his family" are too indefinite and uncertain to sus- 
tain a trust, his interest would be adverse because it would be to Sam- 
uel's interest to hâve it so interpreted. The children, therefore, were 
not in privity with their father, Samuel Moredock. 

Mr. Chief Justice Waite, in Litchfield v. Goodnow, 133 U. S. 549, 
550, 8 Sup. Ct. 210, 311, 31 L. Ed. 199, laid down the rule by which 
we are to détermine what privity means. He says : 

"Greenleaf, in his Treatlse on the Law^ of ETldence (volume 1, § 523), states 
the rule applicable to this class of cases thus: 'Under the term "parties," in 
this connection, the law Includes ail who are directly Interested in the sub- 
ject-matter, and had a right to make défense, or to control the proceediugs, 
and to appeal from the judgment. This right also involves the right to ad- 
duce testimony, and to cross-examlne the wltnesses adduced on the other side. 
Persons not havlng thèse rlghts are regarded as strangers to the cause. But 
to give full efCeet to the princlple by whlch parties are held bound by a judg- 
ment ail persons who are represented by the parties and clalm under them, 
or in privity wlth them, are equally concluded by the same proceedings. We 
hâve already seen that the term "privity" dénotes mutual or successive rela- 
tionship to the same rlghts of property. The ground, therefore, upon whlch 
persons standing in this relation to the litigating party are bound by the pro- 
ceedings to which he was a party, is that they are Identifled wlth him In in- 
terest; and, whenever this identity is found to exlst, ail are alilie concluded. 
Hence ail privles, whether In estate, in blood, or in law, are estopped from lit- 
igating that which is conclusive on bim with whom they are In privity.' The 
correctness of this statement has been often aflirmed by this court (Lovejoy 
V. Murray, 3 Wall. 1, 19 [18 L. Ed. 129]; Robbins v. Chicago City, 4 Wall. (>57, 
673 [18 il. Ed. 427]), and the prlnciple has been recognlzed in many cases. 
Indeed, It is elementary. Haie v. Finch, 104 U. S. 2G1. 265 [26 L. Ed. 732] ; 
Railroad Company v. National Bank, 102 U. S. 14, 22 [20 L. Ed. 61] ; Butter- 
field V. Smith, 101 U. S. 570 [25 Ij. Ed. 868]." 

Measured by this rule, then, their interests were not a "mutual or 
successive relationship to the same rights of property," nor were they 
"identifled with him in interest." They were not made parties to the 
proceeding now set up in bar. They had no notice of that proceeding 
so far as the record shows. . As we hâve seen, they were not in privity 
with him and he could not represent them in the litigation. 
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Wé theref ore ' concludé thatrw'hile Samuel' Moredock might liave 
been concliided by the proceedings in the orphans' court of Greene 
county, the rerriaining plaintiffs are not bound by that proceeding. 
Wherefore the plea is overruled, and the défendants ordered to an- 
swer within 30 days. 



DONIPHAN V. LEHMAN et al. 

(Circuit Court, 0. Ihdlana. June 16, 1902.) 

No. 9,807. 

1. contempt (§ 2*)— acts constituting contempt of cotjbt— cokspiract to 

Commit Contempt. 

A conspiracy to commit a contempt of court is not in Itself a punlsh- 
able contempt. 

[Ed. Note. — For other cases, see Contempt, Cent. Wg. § 5; Dec. Dlg. 
§ 2.*] 

2. Contempt (| 13*) — Aots Constitutino "Contempt" of Court— Takino 

Déposition. 

Nelther the taking of a déposition to be used lu a fédéral court in an- 
other State, in pursuance of a conspiracy to impose upon the court, nor 
the filing and publication of such déposition, is a mls^)ehavior in the 
présence of the court, or so near thereto as to obstruct the administra- 
tion of justice, punlshable as a contempt under Rev. St. § 725 (U. S. 
Comp. St. 1901, p. 583) ; but to constitute such contempt the déposition 
must hâve been used or offered In évidence. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. § 32; Dec. Dig. 
I 13.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1489-1492; 
vol. 8, p. 7614.] 

Suit by John V. Doniphan against Abraham Lehman and others. 
On motion to quash information for contempt and to vacate rule to 
show cause. Motion sustained. 

Winter & Winter and John R. Bennett, for complainant. 

Banning ■& Banning, Offield, Tovvle & Linthicum, Miller, Elam & 
Fesler, A. C. Harris, R. S. Taylor, Milton Krauss and Loveland & 
Loveland, for défendants. 

BAKER, Circuit Judge. This is a proceeding by affidavit and in- 
formation against John V. Doniphan and Abraham Lehman, charging 
them with the commission of a contempt, and asking that they be ruled 
to show cause, if any they hâve, why they should not be punished there- 
for. The information charges in gênerai terms: 

(1) That a contempt of this court bas been committed by the com- 
plainant, Doniphan, and the défendant Lehman, in that they bave se- 
cretly, fraudulently, and collusiyely imposed upon the court by settling 
and compounding ail causes and grounds of action forming in any 
way the subject-matter of the litigation, and hâve continued thereafter 
to prosecute this action and suit as if there were in reality and sub- 
stance an existing contest or sùbject-matter in dispute. 

*For otber cases see same topic & S nUubss In Dec. & Âm. Digs. 19D7 to date, & Rep'r Indexes 
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(8)1 That the Goitiplaiiiant, Donîphan, and the défendant Lehman 
haVé conspired together in this action, under and after such settlement 
as âforësaid, to use this court as a means and an end to destroy the 
business' ôf the défendants Charîes J. Kraus and Hannah Kraus, to 
obtain large money judgments against them for- the benefit of the 
complainant, and to enjoin them from the conduct and carrying on of 
their said business, to the sole benefit and advantage of the complain- 
ant, Doniphan ; the défendant Lehman receiving large sums of money 
for his aid and assistance to bring about such rësults, as appears by 
the déposition of the complainanty Doniphan, in the case and affidavits 
filed herewith. 

The affidavits show that the corispiracy alleged was entered into 
betwéeii Doniphan and Lehman in the states of Kentucky and New 
York, and the ove;;t acts in furtherançe of the con^piracy were com- 
mitted in those states. The acts committèd in Keiitucky consisted in 
the sale and, deliyery of propertyand in the payment of money, and 
it is not claimed that those acts, however reprehensible, constitute any 
contempt oî. court, The only acts in New York in furtherançe of tjie, 
conspiracy consist in the taking of a déposition by the .complainant, 
Doniphan, ibefore an officer selectedby agreementof the parties and 
sending the same by mail tp the Clerk of the court at Indianapolis, 
Ind.,"who 'feceived and filèd the same tb'be used on the trial of the 
suit. Sinçe the déposition has been filed^ it bas heen piiblished; but 
at whose instance is> not shown. Do thèse acts constitute a contempt 
of this court? 

The whole power to punish contèmpts is found in section 735, Rev. 
St. (y, S- Comp, St. 1901, p. 583), which provides as follows: 

"The said courts shall hâve power to Imipose and administer ail necesgary 
oaths, and to punish by fine or imprisonraent, at the discrétion of tlie court, 
contèmpts of their authority: Provided, that such power to punish con- 
tèmpts shall not be cbnstruéd to extend to an^ cases except the misbehavior 
of any person In their présence, or sdnear thereto as to obstruct the admin- 
istration of justice, the misbehavior of any. of: the offieers of said courts in 
their officiai transactions, and the disobedience or résistance by any siich of- 
fleer, or by any.party, jurôr, witness or other person, to any lawful writ, pro- 
cess, order, ruîe, deeree, or command of the said courts." '• ■ 

This statute embraces three classes of cases iii which the court is, 
given jurisdiction to punish contèmpts : (1) Misbehavior of any per- 
son ip the présence of the court or so near thereto as to obstruct the 
administration of justice; (2) misbehavior of the offieers of the court 
in their pfficial transactions; (3) disobedipncé or résistance by any offi- 
cer, party, juror, witness, or other person to any lawful writ, process, 
order, rule, deeree, or command oî the court. The facts set out cleEtr-,, 
ly do not présent a case of contempt under the second or third clauses' 
of the above section. If a contempt is disclosed, it is under the first 
clause, making misbehavior in the présence of the court or so near 
thereto as to^ obstruct the administration of justice a contempt. A cpn- 
spiracyto niisbehave in or .near the présence of the court for the pur- 
pose of pbstriicting the administration of justice does not of Itself 
constitute a punishable contempt. Itis the act of misbehavior in or 
near the présence of the court, and not the conspiracy, which consti-„ 
tûtes the: contempt. If the complainant, Doniphan, and the défendant 
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I^ehman forméd the alleged conspiracy, thêy coinimitted no contempt in 
so doing. And if they hâve committed overt acts in furtherance of the 
conspiracy, they hâve not made themselves amenable to punishment for 
contempt unless their acts constitute misbehavior in or so near the prés- 
ence of the court as to obstruct the administration of justice. The tak- 
inç of a déposition in New York for the purpose of furthering the con- 
spiracy cannot be held to be misbehavior in or so near the présence of 
the court as to obstruct the administration of justice. The taking of 
such a déposition is not misbehavior in or near the présence of the 
court, nor does its mère taking tend to obstruct the administration of 
justice. Something more must be done than merely to take a déposi- 
tion in New York in order to obstruct the administration of justice 
hère. The misbehavior mUst be a hindrance or obstruction of justice ; 
aiid, so long as the déposition is not used or ofïered to be used in court, 
it cannot be regarded as an obstruction to the administration of justice. 
It may never be used or offered for use in court. The filing of it in 
the clerk's ofHce and its pubHcation after such filing cannot of them- 
selves be held to be misbehavior in or so near the présence of the court 
as to obstruct the administration of justice. It cannot be regarded an 
obstruction to the administration of justice so long as it is neither used 
nor ofïered for use in or near the présence of the court. Doubtless, if 
the déposition were used or offered for use in court, it would constitute 
a contempt. But until some use is made, or is sought to be made of it, 
having a tendency to obstruct the administration of justice, no con- 
tempt has been consummated. 

The présent proceeding is prématuré, and the information is quashed 
at the costs of the petitioners, and the rule to show cause is vacated. 
The petitioners Kraus and Kraus are given an exception. 



WALTON T. SOUTHERN RY. CO. 

(Circuit Court, N. D. Georgia. Aprll 30, 1910.) 

No. 116. 

■ Masteb and Servant (§ 25G*) — Fédéral Emploter's Liability Act— Action 
BY Railkoad Employé— Pleâding. 

In an action by an employé against a railroad eompany to recover for a 
persorial Injury, an allégation In the déclaration tliat "at the time of the 
injuries hereinat'ter eoniplained of your ' petitloner vvas engaged In the 
transportation of Interstate commerce" is Insufficient to state a cause of 
action under the fédéral employer's liability act (Act April 22. 1908. c. 149, 
35 Stat. 65 [V. S. Comp. St. Supp. 1!X)9, p. 1171]), in the absence, of any 
allégation that détendant was a common carrier engaged Ih interstftte 
commerce by railroad. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 256.*] 

Action by J. L. Walton against the Southern Railway Company. On 
motion to remand to state court. Motion denied. 

Smith, Hastings & Ransom, for plaintiff. 

Maddox, McCamy & Shumate and McDaniel, Alston & Black, for 
défendant. 

»For other cases see same topio & 5 mumbbk in Dec. & Am. Digs. 1987 to date, & Rep'r Indexes 



176 179 FEDEKAL REPORTER. 

NEWMAN, District Judge., This case was removed from the state 
court, and there is a motion to Temand. The suit is for damages for 
Personal injuries alleged to hâve been received by Walton, an employé 
of the défendant, while in the discharge of his duty as conductor of 
one of the défendant company's trains in Calhoun county, Ala. 

The déclaration contains four counts. The first two counts are based 
on the statutes of Alabama, the counts stating somewhat differently 
the way the accident occurred. Thé third and fourth counts may hâve 
been intended to bring the case jvithin and iinder thé émpldyèr's lia- 
bilîty açt of Çongress. Act April 22, 1908; c. 149, 35 Stat. 65 (U, S. 
Comp. St. Supp. 1909, p. il71). The only thing, however, in either of 
th^ counts '(aridit is the same in both) is this, "At the tirne of the in- 
juries hereihafter complained of your petitioner was engaged in the 
transportàtipn of interstate commerce," which is çlearly an insufficient 
statement to make a case ùnder that act. It should certainly be alleged 
that the défendant was a comnion carrier engaged in interstate com- 
, merce by railroad. The only statement about the défendant Compa- 
ny anywhere in the déclaration is that it was operating trains in Cal- 
houn county, Ala. , 

The rights of the défendant on this motion to remand and the ques- 
tion as to the jurisdiction of this court would be entirely différent if 
the case was based on the employer's liability act, or any of the counts 
clearly based on. that act. Certainly a case should be made coming 
within the terms of the act before the court could apply the same to the 
plàintiff's rights on this motion or to the question of jurisdiction in 
the Circuit Court. It is true, also, as . has been held hère in a récent 
case, that, where- the employer's liability act is properly invoked, it 
supersedes ail other law as to the rights of injured persons who are 
employés of common carriers by railroad engaged in interstate com- 
merce, while the person injured is engaged in such commerce. In 
order to hold tl^ese two counts in the déclaration good counts under the 
employer's liability act of Çongress, it would be necessary to dépend 
upon the implication that, because the plaintiff was engaged in inter- 
state commerce, the défendant company was so engaged, and I hardly 
think that would be justifiable. 

The suit, then, remains one between the. plaintiff, a citizen of Georgia 
and a résident of this district, and the défendant railway company, a 
Virginia corporation, so that it is clearly removable on the ground of 
diversity of citizenship. It is impossible, therefore, for the court to dé- 
cide in this case the interesting questions which would exist if the 
déclaration, or any of its counts were properly based on the act of 
Çongress referred to. 

The motion to remand must be denied. 
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EE.ICKSON V. HODGES, SherlfC 

(Circuit Court of Appeals, Nintli Circuit. May 23, 1910.) 

No. 1,819. 

1. HABEAS COKPUS (§ 62*)— PrOCEDURK— DiSMTSSAL, OF Petitiott. 

Under Rev. St. § 755 (U. S. Comp. St. 1901, p. 593), wbioli provîdes that 
on an application to a fédéral court for a writ of habeas corpus the court 
or judge shall fôrthwlth award a writ. "unless it appears from the péti- 
tion itself tliat tlie party Is not entitled thereto," where it appears from 
tlie pétition that the case Is not one which would justify the exercise of 
fédéral authorlty,. it may be dismissed, and the court is not required to 
either award a writ or issue au order to the respondent to show cause. 

[Ed. Note. — For othet cases, see Habeàs Corpus, Cent. Dig. § 55; Dec. 
, Dlg. §62.*] 

2. Habeas Corpus (545*)— Hearinq in Fédéral Court— Mattebs Con-cluded 

bY Peteemination of State Court. 

In a criminal prosecution In a state court, where tlie statute creating 
thé offense is not répugnant to the fédéral Constitution, and the court 
bas jiirlsdictlon, its détermination with respect to the sutticiency of the 
charge is controUlng in the fédéral courts on an application by the ac- 
cu.sed for a writ of habeas corpus after conviction. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§• 38^5 ; 
Dec. Dig. § 45;* Courts, Cent. Dig. i§ 13TG-1385.] 

Jurisdiction of fédéral courts in habeas corpus proceedings, see note to 
In re Huse, 25 C. C. A. 4.] 

8. Habeas Corpus (§45* )-Hçaring in Fédéral Coubt— Matters ConclUded 
BY Détermination or State Court. 

The détermination by the highest court of a state that the offense 
chargea in an indictment is one punlshable under the laws of the state is 
concUisive in a subséquent proceeding by the aceused in a fédéral court 
for reiease on a writ of halieas corpus. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. 5§ SS-45; 
Dec. Dig. § 45;* Courts, Cent. Dig. §§ 1376-13S5.] 
4. Statutes (§§ 118, 138*)— FoRMAL Requi SITES— Constitution AL Provisions 

Laws Wftsh. 1891, c. 28, § 1 (Ballinger's Ann. Codes & St. § 6774 
IPierce's Code, § 1545]). amending section 782 of the territorial Codé of 
ISSl. relating to common-law offenses, Is not in violation of Const. Wash 
art. 2. § 27, as amending by uiere référence to the title of the act aincndod 
nor of section 19, as not expressing the subject of the act in the title, 
since it sets out the section as amended in compliance with the constitu- 
tional requirement, and also states in the title that It relates to the pros- 
eciition of public offenses, and gives the number of the section amended 
which under the state décisions Is sufBclent. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. SS 158-lCO 205 
206 ; Dec. Dig. §§ 118, 138.*] o»-l«o, ^^o, 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Proceeding by A. Z. Erickson against Robert Hodges, Sherifif, for 
writ of habeas corpus. Judgment dismissing pétition, and petitioner 
appeals. Affirmed. 

Robert Welch and James L. Crotty, for appellant. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

•For other cases see same lopic & S «uj^beb lu Dec. & Am. DigB. 1907 to date, ft RepT Indexa» 
179 I\— 12 
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WOLVERTON, District Judge. A. Z. Erickson, the appellant, was 
on May 29, 1908, in'the superior court of King county, state of Wash- 
ington, cqnvictedof the crime of conspiracy, alleged. to hâve been en- 
tered into betweeri himself and others, to prevent free and ôpen com- 
pétition in selling milk in the city of Seattle, and unlawfully and im- 
properly to fax and. confrol the price thereof, and was adjudicated to 
-pay a; fine of $500 and to serve a term of 10 days in the King county 
jail; From this judgment he appealed to the Suprême Court of the 
state, and on November 5, 1909, the judgment was affirmed. A re- 
mittitur haying been sent down to the superior court, a commitment 
was issued and delivered to Robert Hodges, sheriff of King county, 
the appellee herein, directing him to exécute the judgment. Upon be- 
ing taken. into custody, appellant filed in the Circuit Court of the 
United States for the Western district of Washington, a pétition for 
a writ of habeas corpus. By his pétition he sets out in much détail 
the facts that an information was preferred against him, that he was 
tried and convicted, that he appealed to the Suprême Court, that the 
judgment below was affirmed, that a remittitur was sent down to the 
superior court, and that he is in custody by virtue of a commitment 
issued under such affirmed judgment. When the pétition was pre- 
sented to the honorable judge of the Circuit Court, after due considér- 
ation it was dismissed without the issuance of an order to show cause 
or the awarding of a writ bf habeas corpus. From that judgment the 
petitioner prosecutes his appeal to this court. 

The fîrst question urged is that the Circuit Court should hâve either 
awarded the writ of habeas corpus or issued an order to show cause, 
so that the petitioner might be advised from the return of the sheriff 
havirig him in custody by what right heis being restrained of his lib- 
erty. If there was error in the court's refusai to do either, it is hard- 
[y concèivâble how the petitioner could hâve been injured, if in; point 
of law his petitiori does not state a cause entitling him to the relief 
prayed. He ought not to hope that the return of his custodian would 
come to; the aid of his pétition. But to the inquiry. 

Application for the writ is reqUired to be made by complaint in 
writing, setting forth the facts concerning the détention of the party 
restrained, in whose custody he is detained, and by virtue of what 
claim or authority, if known. Thereupon it is prescribed that the 
court orjiidge before^whôm it is made "shall forthwith award a writ 
of habeas corpus unless it appears from the pétition itself that the par- 
ty is not entitledthereto.". Sections 754, 755, Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 593). And section 761 (page 
594) f urther provides : 

"Tlie court, or Justice, or judge shall proceed in a- silmmary way to déter- 
mine the facts of tlie case, by hearing the testlmhny, and arguments, and 
thereupon to dispose of the party as law and justice require." 

As is said by Mr. Justice Miller in the case of In te Burrus, 136 
U. S. 586, 591, 10 Sup. Ct. 850, 853, 34 h. Ed. 500, after a discussion 
as to when the fédéral courts will issue the writ of habeas corpus: 

"It is not now the law, therefore, and never was, that eyery person held in 
unlawful imprisonmeut has a right to invoke the aid of the courts of the 
United States for his release by the writ of habeas corpus. In order to ob- 
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tain the beneflt of thîs writ, and to procure Its being issued by the court or 
justice or judge who lias a right to order its issue, it should be made to ap- 
pear, upon the application for the writ, that it is fouuded upon some matter 
which justifies the exercise of fédéral authority, and whieh is necessary to 
the enforcement of rights under the Constitution, lavvs, or treaties of the 
United States." 

To this case is subjoined a note giving the décision of Betts, District 
Judge, rendered in the Matter of Barry, where it appears that the 
court refiised either to award the writ or to issue an order to show 
cause, but determined in the first instance whether the petitioner pre- 
sented a case of which the court should take cognizance. The court 
there says: ' 

'•Wheu' the cause of imprisonnient or détention shown by tlie pétition sat- 
isffes the court that the prisoneir would be remanded if tirought up, the writ 
will not l)e awarded." 

■ Again it is said by Taft, Circuit Judge, in Re Haskell (C. C.) 53 

FedV 795-797: 

,"It is, apparent, from section 755 that, if it appears from the pétition itself 
that tlie relator is not entitled to his discharge, the courf'sboùld deny his pé- 
tition without issuing thé writ." , 

■ Tli^e practice is thus stated in Re Léyis (C. C.) 114 Fed. 963, 965:; 

• "The usual course on the application for the writ of hal)eas corpus is tp 
issue the writ, and, on its return, to hear and dispose of the case. But when, 
as lu this case, the cause of the imprisonnient. fully appears by the pétition 
arid the' exhlbits thereto, the practice prevails for the court to détermine 
whether, on the facts preseuted In the pétition, the prlsoner. If brought be- 
fore the court, would be discharged. Ex parte JMilllgan, 4 Wall. 2, 18 L. Ed. 
281. And where the hearing is had without issuing the writ an order may 
be made requiring the offlcer or person holding the prisoner to show cause 
why the writ should not issue. lOx parte Yarborough, 110 U. S. 651, 4 Sup. 
et. 1.52, 28. L. Ed. 274. Where the return. to the rule ehows ail the essential 
f acts, the- case may be disjxjsed of as fuUy as if the writ liad issued." 

In the case of Ex parte Milligan, cited in the quotation, the cause 
was heard upon the pétition alone, without an order to show cause or 
an awarding of thé writ, and if we understand the procédure adopted 
in Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 38 L. Ed. 868, the 
same course was taken. So we are not without précèdent for the 
course pursued in the case at bar. We do not understand that the 
petitioner was denied a hearing upon his pétition. If not denied 
such hèàring, it could make no différence to him that the order to 
show cause was not issued or the writ awarded. The pétition was 
very full, and was designed no doubt to set forth the entire record un- 
der which he was arrested, tried, and convicted, and by virtue of which 
he is being held. Such being the case, there exists no good reason why 
the cause might not as weli be determined upon the pétition, and, if 
it appears' theref rom that the petitioner would be remanded if brought 
béfore the court, the pétition dismissed. The same resuit would hâve 
ensued if an oi^der to show cause had been issued and a demurrer or 
other objection on account of insufficiency had been interposed, and 
the court had denied the pétition. In such a case the custodian of the 
prisqnef would not hâve beên required to make'further return.- We 
takefit that under the practice the judge may dp, either of three things. 
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when a pétition for tlie writ is presented': ' First. I£ it appears theré- 
from that it does not state a cause for the issuance of the writ, and 
that the prisoner, if produced, would be remanded, he may dismiss it. 
Of course, the petitioner should hâve ample opportunity to be heard 
upon the sufficiency of his pétition. Second. He may issue an order 
to show cause. Third. He may award the writ. 

In thjs connection the language of Mr. Justice Brewer in the case of 
Storti V. Massachusetts, 183 U. S. 138, 143, 22 Sup. Ct. 72, 74, 46 L. 
Ed. 120, is not inapt. After referring to section 761 of the Revised 
Statutes, supra, he says : 

"Proceedings in habeas corpus are to be disposed of in a summary way. 
The luterests of both the public and the petitioner require promptness ; that 
if he Is unlawfully restralned of his liberty, It may be given to him as speed- 
lly as possible ; that. If not, ail having anything to do with his restraint be 
advised thereof, and the mind of the public be put at rest, and also that. If 
further action Is to be taUen in the matter, it ruay be taken without delay. 
Espeeially is this true when the habeas corpus proceedings are had in the 
courts of a jurisdietion différent from that in pursuance of whose mandate 
he is detalned. This matter of promptness is not pecullar to thèse cases in 
fédéral courts, but Is the gênerai rule which obtains wherever the common 
law Is in force. It is» one of those things which give to such proceedings 
their spécial value, and is enforeed by statutory provisions, both state and 
fédéral. The command of the section Is 'to dispose of the party as law and 
justice require.' AU the freedom of equlty procédure is thus preserlbed; 
and substantial justice, promptly admlnlstered, Is ever the rule in habeas 
corpus." 

It is next urged that the information upon which the petitioner was 
tried in the state court does not state an offense. This was a question 
for the state court to détermine. Where the statute creating the of- 
fense is not répugnant to the fédéral Constitution, and the court bas 
jurisdietion thereof, the détermination of the state court touching the 
sufifîciency of the charge is controlling in the fédéral courts, where the 
défendant seeks to be relieved upon habeas corpus. The cases are 
numerous to this effect. Galdwell v. Texas, 137 U. S. 693, 11 Sup. 
Ct. 224, 34L. Ed. 816; Bergemann v. Backer, 157 Û. S. 655, 15 Sup. 
Ct. 727, 39 L. Ed. 845; Kohi v. Lehlback, 160 U. S. 293, 16 Sup. Ct. 
304, 40 L. Ed. 432; Howard v. Fleming, 191 U. S. 216, 24 Sup. Ct. 
49,. 48 L. Ed. 121. _ 

In this relation it is further urged by petitioner that the state court 
of Washington had no jurisdietion of the crime of conspiracy for 
which tbe petitioner was tried and convicted, for the reàson that the 
offense of conspiracy at common law is not indictable or triable in that 
state. In Howard v. Fleming, supra, the case last cited, the identical 
question was presented to che Suprême Court. It arose also in the 
same way. The petitioner had been tried and convicted of a conspiracy 
at common law, had appealed to the Suprême Court of the state with- 
out success, and had gone further than hère. He had sued out a writ 
of error to the Suprême Court of the United States, and while this was 
pendinghe petitioned the Circuit Court for a writ of habeas corpus. 
This proceeding was dismissed, and he appealed. The Suprême Court 
said: 

"The highest court of the state hasafflrmed the validlty of the proceed- 
ings in that trial, and we may not interfère with Its judgment unless some 
right guaranteed by the fédéral Constitution was denied and the proper steps 
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taken to préserve for our considération the question of that déniai. Tlie first 
contention demanding notice is that tlie indictment charged no crime. As 
f ound, it contained tliree counts ; but the two latter were abandoned, and 
therefore the Inquiry is liniited to the sufficiency of the first. ïliat charged 
a conspiracy to defraud. There is in Xorth Cavolina no statute detiuing or 
punlshing such a crime ; but the Suprême Cou!/ held that it was a eommon- 
law offense, and as such cognizable In the courts of the state. In other 
words, the Suprême Court decided that a conspiracy to defraud was a crime 
punishable under the laws of the state, and that the indictment sufficiently 
charged the offense. Whether there be such an offense is not a fédéral ques- 
tion, and tlie décision of the Suprême Court is conclusive upon the matter. 
Neither are we at liberty to inquire whether the iudictment sufficiently 
charged the offense." 

The information upon which the petitioner hère was convicted has 
been held by the Suprême Court of the state of Washington to be in 
ail respects sufficient. State v. Erickson, 54 Wash. 472, 103 Pac. 796. 
While the state Suprême Court has not, so far as we are at présent 
advised, explicitly passed upon the direct question whether the of- 
fense of conspiracy is cognizable in the state courts or not, it has pre- 
viously entertained jurisdiction respecting the same. State v. Messner, 
43 Wash. 206, 86 Pac. .636. The territorial Suprême Court, however, 
did détermine, prior to the adoption of the state Constitution, that 
the common-law offense of conspiracy was indictable under section 
783 of the territorial Code of 1881, which is the same in effect as the 
section under which the petitioner stands convicted. Under the Con- 
stitution (section 2, art. 27) this law was continued in full force with 
the weight of construction placed upon it by the territorial court, so 
that it may be said that the question has been determined in that ju- 
risdiction. 

But as the proposition is advanced that the act under which the pe- 
titioner was prosecuted is unconstitutional, measured by the state Con- 
stitution, it is without validity, and no law, and hence that a prosecution 
under it is not due process, and deprives the défendant of the equal 
protection of the law, contrary to the fourteenth amendment to the 
fédéral Constitution, we will examine further into the situation. Un- 
der the territorial Code before Washington was admitted as a state, 
section 782, relating to "Common-Law Offenses," provided as follows : 

"Ail offenses at common law, whicli are not hereinafter deflned by statute, 
are indictable and friable in the district courts et the territorj-." 

In 1891 the Législature of the state passed an act relative to prose- 
cution of pubhc offenses, and amending section 783, including other 
sections, section 1 of which reads as follows : 

"Section 7S2 of the Code of Washington, of 1881, is amended to read as 
follows: 'For ail offenses at common law, which are not hereinafter defined 
l>y statute, the offender may be tried in the superior courts of this state.' " 
Laws 1801, c. 28. 

This section has become section 6774 of BalHnger's Annotated Codes 
& Statutes of Washington (Pierce's Code, § 1545) and is the section 
under which the petitioner was tried and convicted. 

It is now claimed that this amendment is void, because not adopted 
in accordance with section 37, art. 3, of the Constitution of that state, 
which provides that "no act shall ever be revised or amended, by mère 
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référence to its title; but the act revised or the section amended shall 
be set forth at full length,", and section 19, art. 3, providing that "no 
bill shall embrace , more than one subject, and that shall be expressed 
in the title." It is perfectly manifest from a glance at the new act that 
there was hère no attempt at amendment by mère référence to the title, 
for.thC: section as aniended is set forth at full length. The objection 
on this ground is therefore without merit„ 

Thé nëxt objection is that the subject of the act is not expressed 
in the title,' and more especially is it urged that it was not compétent 
for the Législature to amend by a simple référence to the section in the 
amendatory act. Counsel mistakes the true condition. The subject 
of the act relates to the! prosecution of public offenses. Offenses at 
common law are very naturally embraced within the ' subject.. So 
would other offenses be âlso embraced within the sahie subject, and 
there was not an attempt to amend by simple référence to the section. 
Both the subject was expi'essed in the title and the spécifie section was 
amended as falling w'itbirt the subject, by setting it out in full as 
amehdéd. It would séém that there could be no more exact compli- 
ance with thé constitutionâl ' réquirements than this. 

But it hàs beènheld, spècifically by the state court that a section of' 
thé Gode'may bë àiViénded by an act ùhder a title simply providing 
for the amendment of such feeetion by its number, without any fùr- 
ther désignation of the subject-matter of the section to be amended. 
Marstoh V. Humés, à Wàsh. St. 267, 28 Tac. 520. This case spècifical- 
ly overrulés the Case of Harland v. Terfitory of Washington, 3 Wash. 
T. 131, 13 Pac. 453, rélied upon by -cOimsel, and the cases of State ■ 
V. Halbert, 14 Wash. 308, 44 Pac. 538 and State v. Smith, 15 Wash. 
698, 4é Paé. 1119, are distihguishablë as relating to territorial acts, 
in èffect declired invalid by the territorial court prior to the- taking 
effect of the Constitution. Thus it would seem that by the holdings 
of the state court this am'endment was ■ regularly adôpted and is valid. 

This disposés of ail the questions presented adversely to counsel's 
contention, and the judgment of the court below will thereforé be af- 
firmed. 



SNOW et al. v. ^AZLE^VOOD et al. 

, ■ MxVSïERSON et al. v. SNOW et al. 

(Circuit Court of Appeals, Fifth Circuit. May 16, 1910.) 

Nos. 2,018, 2,030. 

1. Appeal and Eebor (I 162*) — Waiver of Right of Appeal— Acceptance 
OF Bbnefits of Decbee. 

The wlthdrawal by a eômplalivant from the registry Of the court of 
Bums on dçposlt thereii? awarded her by the decree does not bar her right 
of appeal from other portions of the decrèe. 

[Ed. Note. — For other cases, see. Appeal aud Error, Cent. Dig. §§ 984- 
991;' Deà. Dig. §" 102.*] ■ 

•For otiiep casés ïée sàme toplc & § NCiiBEE la nec.'& Am. Dlgs. 1907 to daté, & Rep'r Indexes 



• SNdW Vv HAZLEWOOD. 183 

2. Joint- Stock CoMPANiES (§ 15*) — Liabilitt as IPartnees to Thied Peb- 

SONS. 

Where a private association of persons havln^ negotlable shares, which 
were transferred frpm time to time, purehased property as a partner- 
Bhip, on a cancellatlon of the deéd to such property for fraud, and the 
direction of an àccounting to the grantor for the proceeds of portions of 
the property sold, ail members of the association at the timea of such 
sales are liable as partners. 

[Ed. Note. — For other cases, see Joint-Stock Companles, Dec. Dlg. I 
15.*] 

3. Brokers (§ 65*) — Trusts (§ 170*)— Deed Voidable fob Fraud— -Account- 

IHQ BY Crantées as Trustées De Son Tort. 

One who made a fraudaient sale of hîs princlpal'H property as agent, 
nnder a power of attorney which entitled him to a share of the proceeds, 
and who bas a secret interest in the purchase, on the cancellatlon of the 
deed and direction of an àccounting by the purehasers for the proceeds 
of portions resold by them, cannot take anything under the provisions 
of the power of attorney, nor are any of the purehasers so ordered to ao 
count entitled to compensation for services rendered in maklng such re- 
Bales; their àccounting belng substantially, If not In terms, as trustées 
de son tort. 

[Ed. Note. — For other cases, see Brokers, Cent Dig. S§ 48-50; Dea 
Dlg. S 65;* Trusts, Cent. Dig. § 225; Dec. Dig. i 170.*] 

4. Appeal and Errob (S 1194*) — Effect or Décision— Questions Dbteb- 

MINED. 

Where a deed was canceled for fraud by deeree entered on a mandate 
of the Circuit Court of Appeals, which also dlrected an àccounting by 
the défendants with respect to the property conveyed, each of défend- 
ants was precluded by such adjudication from claiming on the àccount- 
ing that he was an innocent purchaser for value. 

[M. Note.— For other cases, see Appeal and Error, Cent Dlg. §§4648- 
4000; Dec. Dig< i. 1194.*] 

Appeal and Cross-Appeal from thê Circuit Court of the United 
States for the Eastern District of Texas. 

Suit in equity by Annie E. Snow atid others against R. R. Hazle- 
wood and others. Deeree for complainants, and ail parties appeal. 
Reversed, and new deeree directed. 

See, also, 157 Fed. 898, 86 C. C. A. 226. 

In No. 2,018 : 

^ W. D. Gordon, for appellants. 
Horace Chilton and John Charles Harris, for appellees. 

In No. 2,030 : 

Jphn Charles Harris, John C. Matthews, J. A. L. Wolfe, Horace 
Chilton, and Presley K. Ewing, for appellants. 

W. D. Gordon, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PÀRDEE, Circuit Judge, A motion is made to dismiss the appeal 
in No. 2,018. The appellant, not satisfied with the relief granted 
in the Circuit Court, sued out this appeal, contesting certain 
crédits allowed the appellees, and asking enlarged relief. Among 
other things the deeree, below contained the f ollowing : 

•For other case» see same tooic & S nviibiib lu D«c. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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"It is further ordered, adjudged, and decreed that said complainants are 
authorized to withdraw from the registry of the court said sum of ten thou- 
sand dollars ($10,000.00) deposited by theni as aforesaid by way of tender. 
It is further ordered, adjudged, and decreed that said complainants are en- 
titled to the sum of .$2,812.50 out of the $3,750, whieh was paid iuto the reg- 
istry of thls court by the recel vers of the Lone Star & Crescent 011 Company 
on the 23d day of January, 1905, and said complainants are authorized to 
withdraw said amount, to wit, $2,812.50." 

Prior to the suing- but of this appeal the appellants withdraw said 
sums from the registry of the court, and such withdrawal is the basis 
of the motion to dismiss. 

We hâve caref ully . examined the authorities cited by appellees in 
support of their motion to dismiss and by the appellants contra. In 
United Sfates v. Dashiel, 3 Wall. 688, 702, 18 I^. Ed. 268, the Suprême 
..Court, said: . 

"Partial satisfaction of a judgment, whether obtained by a levy or volun- 
tary payaient, is not, and never was, a bar to a wrlt of error, where it ap- 

' peareid that the levy was made or the payment was received prior to the 
service of the wrlt, and there is no well-considered case which affords the 

.'Slightest :support to any such proposition. Subséquent payment, unless in 
full, would bave no greater, efCect ; but It is unnecessary to examine that 
point, as no such question Is presented for décision. Where the alleged sat- 
isfaction is' not ■ in full, and' was obtained prior to the allowanee of the wrlt 
of error, the authorities are unanlmous that it does not impair the right of 
the plaintlff t& ptosecute thé wrlt, and it is only necessary to refer to a 
standard writer upon the subject to show that the rule as hère stated bas 
prevailed In the parent country from a very early perlod in the history of 
her jurisprudence to the présent tlme." 

This case was' cited • with approval and followed in Embrey v. 
Palmer, 107 U. S. 8, 2 Sup. Ct. 25, 27 L. Ed.' 346, and Embrey v. 
Palmer was cited and followed in Reynes v. Dumont, 130 U. S. 394, 
9 Sup. Ct. 486, 32 L. Ed. 934, ârid we think that thèse cases should 
CQntrol in the disposition of this motion, particularly as, from our ex- 
aminatîon of the record, we conclude that the items alleged to hâve 
been with'drawn from the registry of the court are not involved in 
the appeal. 

The motion to dismiss is therefore denied. 

When this case was before this court at a former term (157 Fed. 
898, 86 C. C. A. 286) we held, and so instructed the Circuit Court, 
that: 

"The deeree of the Circuit Court should be reversed, and the complainants 
given relief e-ancellng the deed to Gasey of IVovember, 1901, the power of at- 
torney to Hazelwood. of date November 25, 1901, and the deed executed 
thereunder June 18. 1902, to Campbell and Swayne, trustées, and recorded in 
Jefferson county, Texas, vol. 65, pp. 62-64, except so far as the rlghts of in- 
nocent purchasers are concerned, and orderlng an accounting of ail sales and 
releases and settlements made by the défendants based on complainants' 
rlghts in the Veatch survey, and, on such accounting, that the complainants 
should bave such relief against the several défendants as equlty and good 
conscience may require — air condltloned upon the complainants' paying into 
court for tlie benefit of the Ilogg-Swayne Syndlcate the $10,000 as tendered 
in the twenty-fourth paragraph of the bill." 

It is to be noticed that this covers the setting aside and canceling 
of certain deeds and a power of attorney, and also an accounting of 
ail sales, releases, and settlements made by the défendants (who were 



SNOW V. HAZLEWOOD. 185 

R. R. Hazlewood and the Hogg-Swayne Syndicate), based on Mrs. 
Snow's rights in the John A. Veatch survey. As to the cancellation, 
the rights of innocent third persons were to be protected; but there 
was no suggestion that the défendants named were, or in any sensé 
could be, innocent third purchasers. After the mandate was filed in 
the Circuit Court, the court entered a decree in pursuance thereof, 
setting aside and cancehng the deeds and the power of attorney in 
question, and ordering an accounting as to the défendants. The de- 
cree contained spécifie instructions to the master to find ,as to several 
matters extraneous of the record and not within the scope of a proper 
accounting between the complainants and défendants, andonly con- 
cerning the rights of the défendants between themselvès, and as to the 
good faith and expenses of ail the défendants. 

After hearing évidence and counsel, the spécial master reported, 
following the lines of the decree of référence. His report is very 
lengthy ; but, as we view the case, it is not necessary to recite it. On 
the report coming in, the complainants below promptly filed spécifie 
and detailed exceptions, and thereafter H. Masterson, one of the mem- 
bers of the Hogg-Swayne Syndicate, and Sarah J. Campbell, in- 
diyidually, for herself and as widow in community of her deceased 
husband, W. T. Campbell, filed exceptions. Défendant R. R. Hazle- 
wood also filed exceptions to the master's report, and still later the 
said Hazlewood filed amended objections and exceptions to the same. 

The court, on hearing, rendered a final decree,: in which he over- 
ruled ail exceptions to the master's report and confirmed the same, 
except as to the amounts received respectively by the Hogg-Swayne 
Syndicate and R. R. Hazlewood, and except as to the settlement of 
the Snow claim with the Gufifey Petroleum Company, and then the 
court decreed, on the report of the master and the évidence in the 
case, as to the amounts the complainants were to recover, and specific- 
ally as to the rights and liabilities of several of the: défendants. From 
the final decree ail parties hâve appealed, either separately or collect- 
ively. 

Défendant Masterson, who boughtinto and became a member.of 
the Hogg-Swayne Syndicate after the making, but prior to the de- 
livery, of the deed of November 6, 1901, to the. Hogg-Swayne Syndi- 
cate, appeals separately, and claims that he is an innocent purchaser 
as to Mrs. Snow's daim, and although as a member of the Syndicate 
he drew his share of the dividends of the Hogg-Swayne Syndicate, 
including amounts received from the Snow interest, he should be held 
to a différent accounting than the other members of the Syndicate. 
The Hogg-Swayne Syndicate was a private association, whose mem- 
bers had negotiable shares and interests, varying as trades and pur- 
chases of respective interests took place ; but as a partnership it 
bought and sold the Snow title, and al! the members thereof, défend- 
ants herein, are liable as partners for the prpceeds of the Snow inter- 
est coming to the hands of the Syndicate. 

The défendant R. R. Hazlewood, acting under a power of attor- 
ney to Hazlewood, Gordon & Beatty, was the principal agent in ob- 
taining the sale and transfer of Mrs. Snow's rights in the John A. 
Veatch survey in the Hogg-Swayne. Syndicate,. and it was his collu- 
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sion with Campbell, onè of the memberSj : and agent, of the Syndicate 
which made the sale and transfer fraudulent in law, if not in fact; 
and certainly Hazlewood can take nothing, either under the provision 
for a share to the attorneys in the power of attorney from Mrs. Snow 
or for services rendered in making sales and settlements, but he, like 
and with the members of the Syndicate, is liable and has to account 
"for ail réceipts from sales, releases, and settlements of the Snow in- 
terest in the John A. Veatch survey." 

Défendant E.J. Marshallj who joins with his codefendants in the 
appeal, separately assigns error to the eiifect that as to his liability he 
should be held to be an innocent purchaser, and thus be relieved of 
the whole, or at least a part, of his liability to account to complainant 
Snow. 

The errors assigned by the défendants jointly either relate to mat- 
ters of jurisdiction or liability to account, ail necessarily settled by our 
former décision, or else relate to the same matters assigned by the 
complainants on their appeal and to be hereafter considered. 

When the deed of Mrs'. Snow to Casey, trustée for the Hogg- 
Swayne Syndicate, was adjudged to be fraudulent and void, and an 
accounting was ordered against ail the défendants "of ail sales, re- 
leases, and settlements based on Mrs. Snow's interest in the John A. 
Veatch survey," it was in efïect holding ail the défendants liable as 
constructiVe trustées, and necessarily ehminated ail question of any 
one of them being an innocent purchaser for value; and if thereby 
said défendants were not in terms adjudged trustées de son tort, the 
responsibility to account îs substarltially the same. Thèse conclusions 
dispose of ail the tnaterial question^ raised in the assignments of error, 
except those relating to thé accoUnting, as to which ail appellants com- 
plain. 

The complainants contènd that both the master and the court be- 
low erred in not taking as a. basis for accounting the amounts charged 
in paragraph 21 of the original bill as received by the Hogg-Swayne 
Syndicate for the release of the Snow interest. It is claimed that the 
défendants, in their answers to the bill, admitted the réceipts as 
charged, and that in oui* former décision the amount was practically 
adjudicated. The record shows that, as tothe amounts charged as re- 
ceived in paragraph 21 of thé complainants' bill, the défendants Camp- 
bell, Swayne, Marshall, Casey, and Harris Masterson made the follow- 
ing admission : 

"And thèse (Refendants furtlier say that since the exécution of sald deed 
by the complainants, by their attorneys, the clalm of Annie E. Snow has, as 
alleged in said bill, been compromlsed and settled on and as to the tracts 
mentloued In paragraph 21 of said bill, and for the amount specified in said 
paragraph, except as to the Hogg-Swayne 15 acres, being the 15 acres owned 
by the Hogg-Swayne Syndicate, and as to this the défendants allège no such 
compromises or settlements wére made, except as hereiubefore stated ; that, 
as to the other amounts mentioned in said imragraph. one-half of the pur- 
chase or compromise prlce thereln mentioned was pald to the said Hogg- 
Swayne Syndicate, one-sixth to the said Hazlewood, one-sixth to the said 
Gordon, and one-sixth to B. O. AIcLean, the soliciter for complainants herein, 
who had, prier to such payment, acqulred the interest of said Beatty in said 
Snow clalm ; and, of the notes èxecuted in part payment of said compromise 
and settlement mentioned in said paragraph 21, notes for one-half of the full 
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aiiionnt of ail sald notes were executed to or for the beneflt of the Hogg- 
Swayne Syndicale, one-sixth thereof to sald Hazlewood, one-sixtli to said 
Gordon, and one-sixth to the said McLean ; and thèse défendants now hold 
the notes of said lliggins Oil & Fuel Company for $7,500, paid by it on ac- 
count of said Snow claim, and hâve never held any other notes of said Com- 
pany giveu on account of said claim, and for the balance of the sum of .çiô,- 
000 for wbich notes were executed by said Higgins Oil & Fuel Company, the 
said Ilasilewood, Gordon, and McLean each received, and now hold, notes for 
$2,500, payable to theni respectively." 

The défendant Hogg admitted as follows: 

"Since the exécution of said deed by eomplainants the claim of Annie B. 
Snow has, as alleged in said Mil, been compromised and settled as to the 
tracts mentioned in paragraph 21 of said bill, and for the amount specifled in 
said paragraph, except as to the Hogg-Swayne Syndicate 15 acres — that Is, 
the 15 acres ovvned by the Hogg-Swayne Syndicate — and as to this défendant 
allèges no such compromise or settlements were made, except as hereinbefore 
stated." 

The défendant Fisher, ansvvering paragraph 21 of eomplainants' 
bill, says: 

"That he is informed and believes, and so states, that none of the said 
money, notes, accounts, or crédits mentioned in paragraph 21 of comi>lain- 
ants' bill were received from the sale of any of said land prior to the time 
when he made his last sale to Harris Masterson, and if any such sales to 
other parties were made, and money, notes, accounts, and crédits received by 
any person, it was after this défendant had fully parted with and lost ail 
control of any interest In the said land ; and he states and avers that he has 
never received, converted, or appropriated to his use any of said moneys, 
notes, accounts, or crédits, and has no interest therein, and never had, as 
berein stated." 

The défendant Hazlewood did not answer that part of paragraph 31 
of eomplainants' bill now in question. In our former opinion we did 
not go into the question of admitted receipts by the défendants, but 
ordered an accounting against ail the défendants for "ail sales, re- 
leases, and settlements based on eomplainants' rights in the John A. 
Veatch survey." The decree of the Circuit Court directing a référ- 
ence was spécifie in regard to the account, first, against the members 
of the Hogg-Swayne Syndicate; second, against R. R. Hazlewood, as 
to what each received and each was entitled to for services, costs, and 
expenses, etc., and therefore the master was constrained to rule and 
did rule against the eomplainants, leaving to the court to settle the 
matter. 

The master reported as to the sums received by the Hogg-Swayne 
Syndicate a total of $15,053.50. Under the référence, with regard to 
the expenses for services to be allowed the Hogg-Swayne Syndicate, 
the master found the sum of $3,589.38, to wit: For costs advanced 
at the time of sale, $314.38 ; attorney's and surveyors' fées, $135 ; 
and amount paid J. O. Davis in the Guffey settlement, $3,350. The 
eomplainants excepted to this fînding, and we t'iink the exception well 
taken as to the amount paid J. O. Davis in the Gufïey settlement and 
the attorney's and surveyors' f eëS, as the master reports no facts and 
we find no évidence warranting said allowances. The amount of 
$314.38 seems to hâve been for costs paid in the Snow suit, in which 
a receiver was appointed, and is a proper crédit. 
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The master also found on the évidence, aided with the opinion of 
witnesses, that the services of the meinbers of the Syndicate for time, 
management, and labor in making settlements and compromises in- 
creased the value of the resiilts obtained from settlements to the extent 
of $15,000, and recommended an allowance of that amount. The 
court below sustained this finding of the master. The complainants 
assign error thereon. 

It seems that the Hogg-Swayne Syndicate was carrying on a gênerai 
speculating business in oil lands and rights, and dealing with other 
properties and interests, as well as with the Snow interest, after they 
took charge of the same; but the évidence does not show any facts 
or anything beyond opinion that the Syndicate rendered any service 
for which they are entitled to compensation in this case. The niem- 
bers of the Hogg-Swayne Syndicate were accounting as trustées for 
Mrs. Snow under a fraudulent conveyance, and, as said supra, "if they 
were not in terms adjudged trustées de son tort, the responsibility to 
account is substantially the same," and in such cases advantageous 
services, and even money expended, are not necessarily allowed. In 
this particular finding the resuit leaves a crédit to the Syndicate. 

The complainants' fifth assignment of error is well taken. As to 
liazlewood, the master reported a total sum of receipts from tlie 
Snow interest of $12,553.50. The master found and the court below 
allowed Hazlewood $314.38 costs paid at the time of sale. We undcr- 
stand thèse were costs paid in the litigation instituted to protect iirs. 
Snow's. claim, in which a receiver was appointed, and the amount was 
properly allowed. 

The master denied ail other, claims of Hazlewood for services and 
moneys expended in regard to the Snow interest. both before and after 
the sale pf the Snow interest to the Hogg-Swayne Syndicate. This 
ruling is not attacked in any of the cross-appellants' ^ssignmènts of 
error. Paragraph 21 of complainants' bill charges : 

"That silice the executloïi of said deed l)y eomp'aiiiants, the chiiin oi" said 
Aiiuie E. Snow has lieeii compTOuiised aiid settjed on atout (îô acres out of 
said 300 acres of oil-produeiiig laud ou sajd suvvey for au aggre;i;ato sum ox' 
$70,830, disti-ibuted as f ollqws : . 

Seftlemèut on llogtî-Swayne 15 acres ,'?20,000 00 

' •' " Yellow l'ine 1 acre : 3 .000 00 

" " Producers' Oîi • Co ■. .. . . . .500 00 

" Sai) Jaciuto Oil Co r.OO 00 

" Colundiia Oil Co 300 00 

" " Keith Ward Oil Co fi.OOO 00 

'" Hisgius Oil & Fuel Co. 27 acres 30,000 (K) 

'• boue star & Cresceut Oil Co. 11.250 (X) 

" Gober Oil Co 300. 00 

" Natioual Oil & 1'. L. Co. 10 acres (î.OOO 00 

" A. It. Ilare ' 3(K) 00 

" Southeni Pacific agent :iOO 00 

" " Kowetli & Broek, agents ISO 00 

Total .$70,639 00" 

As shown above, the answérs of the défendants, except Hogg and 
Hazlewood, admit this claim. The facts as shown by the évidence 
are that the charge is correct, except as to the settlement of the Hogg- 
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Swayne 15 acres, which was for $6,000, instead of $20,000, and there- 
fore the above total sliould be reduced to $62,839. 

The Lone Star & Crescent Oil Company settled for the sum of 
$11,250, one half of which was paid in cash and the other half pend- 
ing this suit put into the registry of the court. If we deduct one-half 
of the above-mentioned sum of $11,250 from the total receipts above 
given, it leaves the sum of $57,214, one-half of which ($38,607) went 
to the Hogg-Swayne Syndicate and R. R. Hazlewood as owners of an 
undivided half of the Snow interest. Pending the suit a settlement 
releasing the Snow interest so far as the Syndicate and Hazlewood 
were concerned was made with the Gufïey Petroleum Company on the 
basis of $50,000, of which $5,000 in cash was paid and a note given 
for $.38,333, leaving the attorneys, Gordon and McLean, to be settled 
with for the two-sixths interest claimed by them. The note lias since 
been paid into the hands of a trustée, and the proceeds await the dis- 
position of this case. Of the $5,000 paid, the Hogg-Swayne Syndicate 
received $3,750 and Hazlewood received $1,350, presumably for his 
attorney's interest. 

To the above sum of $28,607 should therefore be added the $3,750 
received from the Guffey Company, making a total of $33,357, for 
which sum the members of the Hogg-Swayne Syndicate and Hazle-t 
wood should be held liable to complainants, subject, however, to a 
crédit of $10,000, the amount paid to Mrs. Snow for the one undivided 
half interest in her claim in the Veatch survey, and also to a crédit of 
$439.79 costs paid. Of the above-mentioned receipts, $28,607 went to 
and was received by Hazlewood, Gordon & Beatty as the attorneys 
under a power of attorney given to them by Mrs. Snow, and for one- 
third of such sum, to wit, $9,535-66, Hazlewood, on account of his 
collusion with the Hogg-Swayne Syndicate in the sale of the Snow 
interest in the Veatch survey, should be held as trustée for the com- 
plainants and liable to them for the sarne. To this sum so held as 
trustée should be added the sum of $1,250, received in the settlement 
with the Gufïey Petroleum Company. 

A release of the Snow interest was given the Keith Ward Company 
in exchange for one-sixteenth acre of land. The Syndicate sold its 
interest to Hazlewood for $1,500 cash, but nothing further was rea- 
lized. For this $1,500 the Syndicate — iDUt not Hazlewood — should ac- 
count to complainants. 

Thèse conclusions leave the members of the Hogg-Swayne Syndi- 
cate and Hazlewood liable for $21,829.31, and Hazlewood additionally 
liable for $10,785.66, and the Syndicate additionally liable for $1,500. 
Légal interest should be allowed on thèse liabilities. To avoid a re- 
commitment, and because the receipts ranged from December 4, 1901, 
to May 20, 1905, the bulk b^ing prior to the fiîing of complainants' 
bill, up to which time the sale complained of by Mrs. Snow was sub- 
ject to ratification, we fix the date from which interest should run at 
April 6, 1903. We allow no interest on the $10,000 paid into court by 
Mrs. Snow; because it was tendered in the bill and is herein allowed 
as a crédit or offset of the date of filing the bill. 

Our conclusion on the whole case is that the decree of the Circuit 
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Court should be reversed, and the cause remanded, with instructions 
to enter a decree as follows: 

"Ttiis cause coming on to be heard, and thls court being fully advised,^ it Is 
ordered, adjudged, and decreed that the former decree of thls court be va- 
cated and annulled, and In lieu therèof It Is now adjudged and decreed that 
the deed from said Annie E. Snow and her husband, G. PI. Snow, to B. R. 
Hazlewood, dated Noveinber 25, 1901, and said deed in question herein niade 
under said power of attorney by said R. R. Hazlewood to W. T. Campbell 
and Jas. W. Swayne, trustées, dated June 18, 1902, and recorded in the Deed 
Records of Jefferson county, Texas, in volume C5, pages 62-64, be and the 
same are hereby declared canceled, annulled, reseinded, and held to be utter- 
ly vofd and of no effect, except so far as the rights of innocent purchasera 
are concerned ; but it is expressly adjudged that this decree of caucellation 
does not àpply to the 15 acres of land conveyed by said B. R. Hazlewood as 
attorney, in fact for complainants to Jas. W. Swayne, trustée, for the use and 
beneflt of the Hogg-Swayne Syndicate on or about December 4, 1901, nor to 
that part of the complainants' interest in the Veatch survey conveyed by the 
deed from Harris Masterson to Frank Andrews on August 21, 1903, recOrded 
in thé Deed Records of Jefferson county, Texas, in volume 75, page 456, the 
said conveyance being the release of the Snow interest under vi^hat is known 
asi the J. M. Guffey Petroleum Company settlement, the said settlement, 
though made by défendants sinee the institution of this suit, having been 
ratlfied by complainants and judgment asked for the proceeds thereof . 

"And it is further ordered, adjudged, and decreed that the said B. R. Ha- 
zlewood, Jas. W. Swayne, R. B. Brooks, B. J. Marshall, W. F. Casey, A. S. 
Fisher, Sarah J. Oanipbell, as survivor in community of the estate of W. T. 
Campbell, deceased, Will C. Hogg and Ima Hogg, as independent exécutera 
of the estate of Jas. S. Hogg, deceased, and Harris Masterson, be and they 
are hereby held llable to complainants for the amounts received on sales, re- 
leases, and settlements made by the aforesaid défendants based on the com- 
plainants' rlght in the Veatch survey, and for such liability oondemned to 
pay the complainants the sum of $21,827.21, with interest at 6 per cent, from 
April 6, 1903. And It is further adjudged and decreed that James W. 
Swayne, R. E. Brooks, B. J. Marshall, W. T. Casey, A. S. Fisher, Sarah J. 
Campbell, as survivor in community of the estate of W. T. Campbell, de- 
ceased, Will C, Hogg and Ima Hogg, as independent executors of the estate 
of Jas. S. Hogg, deceased, and Harris Masterson, be and they are condemned 
to pay the further sum of $1,500, with interest at 6 per cent per annum from 
April 6, 1903. 

"It la further adjudged and decreed that R. R. Hazlewood, for his liability 
to further account to the complainants, be condemned to further pay to them 
the sum of $10,785.06, with interest thereon at per cent per annum from 
April 6, 1903. 

"It is further ordered, adjudged, and decreed that the said complainants 
are entitled to the note and the proceeds thereof executed by Frank Andrews 
to Harris Masterson on the 21st day of August, 1903, for $28,333.33, the 
amount of said note being part of the settlement made by Harris Masterson, 
acting for the Hbgg-Swaynè Syndicate, with the J. M. Guffey Petroleum 
Company ; said settlement having been ratified by said complainants in the 
prbceedings heretofore had in this case. 

"Complainants in open court having shown that Rod Oliver, one of the 
original défendants is dead, and his estate is Insolvent, and moved that the 
case be dlsmlssed as to him, it is hereby decreed that as to the said Rod 
Oliver this case l>e disinlssed. ■ 

"It is further adjudged and decreed that the decree in this case and the 
flndings therein, whether by the spécial master or the court, shall be without 
préjudice to any of the défendants in any future contest between them, or 
any of them, concernlng any equities or légal rights as between themselves, 
or any of theûi, for exonération, Contribution, or accounting or in any other 
respect. 

"It ia further prdered and decreed that the spécial master, John Brough- 
ton, be allowed the sum of $750 for his services in this case; that the fées 
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of the stenographers, amounting to $302.61, be also allowèd ; and that thèse 
items shall be taxed as against the défendants as a' part of the costs recov- 
erable herein. 

"It is further ordered and decreed that the complalnants reeover of the 
above-named défendants ail costs of thls court, Incliidlng the allowances to 
the master, etc., for whlch and ail other sums decreed in this case exécution 
may issue as in cases at law." 

In the foregoing instructed decree no mention is made of the $10,- 
000 deposited by Mr. and Mrs. Snow in the registry, nor of the deposit 
by the receivers of the Lone Star & Crescent Ôil Company, because the 
record shows that such deposits hâve been drawn out by the complaln- 
ants below and the same sanctioned by the Circuit Court. 

The costs of appeal, including cost of transcripts, to be paid by ail 
the appellees in No. 3,018, and by the appellants in No. 2,030. 

Reversed. 



KUHN V. FAIRMONT COAL CO. 
(Circuit Court of Appeals, Fourth Circuit. May 20, 1910.) 

No. 747. 

1. Mines, and Minerais (§ 55*)— Gbants of Minebals and Mining Rigiits 

— Construction— RiGHTS to Subjacent Stjppoet or Surface. 

A deed made by the owner In fee of a tract of land conveylng "ail the 
coal and mining privilèges necessary and convenient for the removal of 
the same in, upon and under" said land, "together with the right to en- 
ter upon and under said land, and to mine, excavate and reinove ail of 
said coal," does not by implication reserve the right to subjacent support 
of the surface in its original condition, but, on the contrary, is a walver 
or surrender of such right, and the grantor cannot reeover damages for 
injury to the surface resultlng from the removal of ail the coal wlthout 
leaving supports. 

[Ed. Note. — For other cases, sefe Mines and Minerais, Cent. Dlg. §§ 153- 
165; Dec. Dig. S S5,*] 

2. COUETS (I 367*) — FEDERAL COURTS— FOLLOWINQ STATE DECISIONS. 

A fédéral court, although required to exercise au independent judgment 
as to the construction of a deed' in the case in >vhich the question is 
presented, will Incline strongly to adopt the construction placed on a sim- 
llar deed by the highest court of the state, where, under the ruling of 
the state courts, such construction bec-ornes a rule of property. 

[Ed. Note. — For other cases, sée Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.*] 

In Errôr to the Circuit Court of the United States for the Northern 
District of West Virginia, at Clarksburg. 

Action by Barton W. Kuhn against the Fairmont Coal Company. 
Judgment for défendant (152 Fed. 1013), and plaintiflE brings error. 
Afhrmed. 

Barton W. Kuhn, the plalntlff in error, instituted hls action in the Circuit 
Court of the TJnited States for the Northern District of West Virginia against 
the Fairmont Coal Company, alleging in substance that the plalntiffi had sold to 
J. M. Camden the coal under a tract of land ; that by conveyance from Cam- 
den the coal had become the property of the défendant, Fairmont Coal Com- 
pany, and that in removing the coal the défendant had not left pillars to sus- 
tain the surface in its original position ; and that by reason of its failure 

•For other cases see same topic & 5 ncmeee in Dec. & Aux. Digs. 1907 to date, & Rep'r Indexes 
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to Içave enough eoal in the, ground to support the surface the surface had sub- 
sided,.and had been damaged by reason of tbe reœoval of the coal mentloned 
ia the deed. The défendant craved oyer of the deed, and demurred to the déc- 
laration., After argument hefore the- Circuit Court that court sustained the 
demurrer on the authority of the case of Grifflu v. Fairmont Coal Company 
(decided by the Suprême Court of Appeals of West Virginia in November, 
1905) 59 W. Va. 480, 53 S. E. 24, 2 L. It. A. (N. S.) 1115. From the décision 
of the Circuit Court in sustaining tlie demurrer and dismlssing the plaintiff's 
déclaration, a writ of ërroi; was sued out and; brought to this, court to revlew 
the judgment;of the Circuit Conrt in sustaining tlie demurrer., ' 

Homer W. Williams (Hatvey W. Hafmer, on the brief), for plaintiff 
in error. . 

John Bassel and Z. T. Vinson (Vinson & Thompson, Reese Blizzard, 
and Edward A. Brannon, on the brief), for- défendant in error. 

Before GOFF and PRITCHARD, Circuit' Judges, and BOYD, Dis- 
trict Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
This case was heard at the November terril,' 1907, of this court, and, 
after argument, the court (in pursuance of section 6' of the act of 
March 3, 1891, establishing the Circuit Court of Appeals), on its own 
motion, certified to the Suprême Court the question as to whether this 
court is bôund by the décision of the Suprême Court of Appeals of 
West Virginia in the case of Griffin v. Fairmont Coâl Company, de- 
cided by that court at its November term, 1905, and reporfédin 59 
W. Va. 480, 53 S. E. 34, SE. R. A. (N. S.) 1115, in wliich it was 
held: _ V ^ : 

"(1) Deeds conveying çoal wlth right of reinoyal should be construed in the 
same way as other written Instruments, and the intention of the, parties, as 
maulfest by ;the language used in the deed itself, shbnld gçvem. 

"(2) The vendor of land may sell and convey his coal aijd grant to thé Ven- 
dée the rigl^t to enter upon and uuder §aid land, and to ruine, excavate, and 
remove ail of the coal i>urchased and paid for by htm, and, if the removal 
of the coal necessarily causes the surface to subside or break, the grantor 
cannot be heârd to' compiàln thereof. 

"(3) Wbere a deed conyeys the coal under a tract of land, together with 
tîie right 'to èhter upon and under said land, and to mine, excavate, and re- 
move ail of it,' ifhere is no inïplied réservation in such an instrument that the 
grantee mUst leave enough coal to support the surface in its original position." 

The Siipremé Court at its October term, 1909, passed upon the 

question certified. 215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. . 

Justice Harlanj who rendered the opinion of the court, in passing upon 
the question certified, among other things, said : . • 

"This case is hère on a qdestlon propounded under the authority of the ju- 
diciary act of March 3, 1891, relating to the Jurisdiction of the courts of the 
United States, 26 Stat. 826, c. 517, § 6 (U. S. Comp. St. 1901, p. 488). The facts 
out of which the question arises are substantially as will be now stated. 
• "On the 21st day of November, 1889, the plaintiff Kuhn, a citls^en of Ohio, 
sold and conyeyed to Camden ail the coal underlying a certain tract of land 
in West Virginia i)f which he (Kuhn) was the owner in f ee. The deed con- 
talhed tEese clauses: 'The parties of the flrst part do grant unto the said 
Johnson N. Camden ail thé coal and minlng privilèges necessary and con- 
vènient for the removal of the same, in, upon and under a certain tract or 
parcel of latid situated in the county of Mariou, on the waters of the West 
ÏTork river, bouudçd and described as follows, to wit; Together with the right 
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to enter npon and under sald land and to mine, excavate and reniove ail of 
said coal, and to remove upon and under the aaid lands tbe coal from and 
under adjacent, coteriniuous and neighborlng lands. and also the rigbt to en- 
ter upou and under the tract of land hereiubefore descrlbed. and inake ail 
necÈssary structures, roads, ways, excavations, air shafts, drains, drainways 
and openings neeessary or convenieut for the luining and removal of said 
coal and tbe coal from coterruinous and neighboring lands to market.' 

"The présent action of trespass on the case was brought January 18. 1906. 
The déclaration alieged that tlie coal covered by tlie above deed passed to the 
défendant, the ITairmont Coal Oomjjuny, a West \'irginia corporation, on the 

day of January, 1906; that the plaintiff, Kuhn, was entitled of the 

rigbt to bave ail bis surface and other strata overlying the coal supported In Its 
natural state either by pillars or blocks of coal or by artiflcial support; that 
on the day named the défendant conipan.v niiiied and removed coal from un- 
der the land. leaving, hovvever, large blocks or pillars of coal as a nieans of 
supporting the overlying surface; that the coal coiiipany, disregardiug the 
plaintiff's rights, did knowlngly, willftilly, and negligeutly, without making 
any compensation therefor, or for the damage arising therefrom, mine and 
remove ail of said ibloeks and pillars of coal so left, by reason vt'hereof and 
because of the failure to provide any proper or sufîicient artiflcial or other 
support for tbe overlying surface, the plaintiff's surface land, or a large por- 
tion thereof, was caused to fall ; and that it was cracked. broken, and rent, 
causing large holes and tissues to appear upon tbe surface and destroying 
the water and water courses. 

"The Contract uiider which the title to the coal originally passed was ex- 
ecuted in West Virginia and the plaintiff's cause of action arose in that state. 

"A demurrer to tlie déclaration was sustained by the Circuit Court, an 
elaborate opinion being delivered by Judge Dayton. Kuhn v. Fairmont Coal 
Company, 152 Fed. 1013. The case was then takeu upon writ of error to the 
Circuit Court of Appeals. 

"It appears from tbe statement of the case made by the Circuit Court of 
Appeals that in tbe year 1902, after Kuhn's deed to Oamden, one Griflin 
brought, in a court of West Virginia, an action, similar in ail respects to the 
présent one, against the Fairmont Coal Company, the successor of Camden. 
His rights arose from a deed almost identical with that executed by Kuhn to 
Càuiden. That case was ruled in favor of the coal Company, and, subse- 
quently; was taken to the Suprême Court of West Virginia, which announeed 
its opinion therein in November, 1905. A pétition for rebearing having been 
filed, the judgment was stayed. But the pétition was overruled Mareh 27, 
1906, on which day, after Kuhn's suit was brought. the décision previously 
announeed in the Griliin Case became final under the rules of the Suprême 
Court of the state. Griffin v. Coal Oo., 59 W. Va. 480 [53 S. E. 24, 2 L. R. A. 
(N. S.) 1115], 

"The contention by the coal company fn the court below was that, as the 
décision in the Griflin Case covered substantially the same question as the 
one hère involved, It was the duty of the fédéral court to aceept that décision 
as controlling the rights of the présent parties, whatever niigbt be its own 
opinion as to the law applicable to this case. The contention of Kuhn was 
that the fédéral court was under a duty to détermine the rights of tbe prés- 
ent parties upon its own independent judgment, giving to the décision in the 
state court only such weight as should 'be accorded to it according to the es- 
ta blished principles in the law of contracts and of sound reasoning; also, 
that tbe fédéral court was not bound by a décision of tbe state court in an 
action of trespass on the case for a tort not involving the title to land. 

"Such being the issue, the Circuit Court of Appeals, proceeding under the 
.ludieiary act of March 3, 1891, C. 517, bave sent up tbe following question to 
be answered: 

" 'Is tbis court bound by the décision of the Suprême Court in the case of 
Griflin v. Fairmont Coal Company, that being an action by tbe plaintiff again.st 
the défendant for damages for a tort, and this being an action for damages 
for a tort based on facts and clrcumstances almost identical, the language of 
the deeds with référence to tbe gi'anting clause being in faet identical. thati 
case having been decided after the contract upon which défendant relies was 
179 F.— 13 
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eiecliteiî. after the Injury complained 6t was-sùstalnea, and'after thls action 
Was iustituted?' 

"There Is no room for doiftt as to the scope of the décision In the Griffln 
Case. The syll abus— page 480 [of 59 W. Va., page 24 of 53 S. E. (2 h. R. A. [N. 
S.] 1115)], which In West Virginia is the lavv of the case, whatever may be the 
reasouing employed In the opinion of the court — is as foilows: '1. Deeds oon- 
veying coal with rights of reinoval should be construed In the same way as 
other written instruments, and the intention, of the parties as manifest by the 
lauguage used in the deed itself should govern. 2. ïhe vendor of land may 
sell and convey his coal and grant to the vendee the right to enter upon aud 
under said land and to mine, excavate and remove ail of the coal purehased 
and paid for by him, and, If the removal of the coal necessarily causes the 
surface to subside or break, the grantor cannot be heard to complain thereof. 
3. Where a deed conveys the coal under a tract of land, together with the 
rlght to enter upon and under said land, and to mine, excavate and remove 
ail of it, there is no impUed réservation in sueh an instrument that the gran- 
tee naust leave enough coal to support the surface In its original position. 4. 
Itis the duty of the court to construe contracts as they are made by the par- 
ties thereto, and to glve full force and efCect to the language used, when it 
Is clear, plain, simple and unambiguous. 5. It is only where the language of 
a contraet is ambiguous and uneertaln and susceptible of more than one con- 
struction, that a court may, under the well-established rules of construction, 
interfère to reaeh a proper construction and make certain that which in it- 
self is uneertain.' 

"Nor can it be doubted that the point declded In the Griffln, Case had not 
been previously adjudged by the Suprême Court of that state. Counsel for the 
coal Company expressly state that the question hère involved was never be- 
fore the Législature or courts of West Virginia until the deed Involved in the 
Griffln Case came before the Suprême Court of that state for construction; 
that 'until then there was no lavv and no local custom upon the subject in 
force in West Virginia'; and that 'only af ter the holding of the state court 
In the Griffln Case could It tie said that the narrow question therein decided 
had become a rule of property In that state.' 

"In this View of the case was not the fédéral court bound to détermine the 
dispute between the parties àccording to its own indepeudent judgment as to 
what rights were acquired by them under the contraet relating to the coal? 
If the fédéral court was of opinion that the coal company was under a légal 
obligation whiie taking ont the coal in question to use such précautions and 
to proeeed in such way as not to destroy or ma terially Injure the surface 
land, was'it bound to adjudge the contràry slmply becanse. In a single case, 
to which Kuhn was not a party and which was determined after the right 
of the présent parties had aecrued and become flxed under their contraet, and 
after tlie injury complained of had occiirred, the state court took a différent 
view of the law? If, when the jurisdiction of the fédéral court was invoked, 
Kuhn, the citizen' of Ohio, had, in its judgment a valid cause of action against 
the coal Company for the injury of which he complained, was that court obli- 
ged to subordlnate Its views of the law to that expressed by the state court? 

"In cases too numerous to be hère cited' the gênerai subject suggested by 
thèse questions bas been considered by this court. It will be both unnecessary 
and impracticable to enter upon an extended review of those cases. They are 
familiar to the profession. But in the course of this opinion we will refer 
to a few of them. 

"The question as to the binding force of state décisions recéived very fiill 
considération in Burgess v. Seligman, 107 U. S. 20, 3.3 [2 Sup. Ot 10, 27 L. Ed. 
35i>]. After judgment in that case by the United States Circuit Court, the 
Suprême Court of the state rendered two judgments, each of which was ad- 
verse to the grounds upon which the Circuit Court had proceeded, and the 
contention was that thls court should follow those décisions of the state court 
and reverse the judgment of the Circuit Court. The opinion in that case 
States that in order to avoid mlsapprehension the court had given the subject 
spécial considération, and the extended note at the close of that opinion shows 
that the prior cases were ail closely écrutinlzed by the eminent justice who wrote 
the opinion. A conclusion was reached that recéived the approval of ail the 
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members of the court. * * * In Buelier v. Cheshire Railroad Co., 125 U. 
S. 555, 584 [8 Sup. Ct. 974, 978, 31 L. Ed. 795], Mr. Justice Miller, speaklng 
for the court, observed: 'It may be said generally that wherever tlie décisions 
of the State courts , relate to some law of a local character, which may hâve 
. become established by those courts, or bas always l)een a part of the law of 
the State, that the décisions upon the subject are usually conclusive, and al- 
ways entitled to the hlghest respect of the fédéral courts. The whole of this 
subject has reeently been very ably reviewed in tbe case of Burgess v. Selig- 
rnan, 107 U. S. 20 [2 Sup. Ct. 10, 27 L. Ed. 359]. Where such local law or 
custona has been established by repeated décisions of the highest courts of 
a State, it becomes also the law governing the courts of the United States 
sitting in that state.' See, also, Jackspn v. Chew, 12 Wheat. 153 [6 L. Ed. 
583]. 

"Up to the présent time thèse principles hâve not been modlfled or disre- 
garded by this court. On the contrary, they hâve been reaffirmed without sub- 
stantial qualification in many subséquent cases, some of whieh are hère cited. 
East Alabama Ry. Co. v. Doe, 114 U. S. 340 [5 Sup. Ct. 869, 29 L. Ed. 130] ; 
Bûcher v. Cheshire R. R. Co., 125 U. S. 5.55 [8 Sup. Ct. 974, 31 L. Ed. 795] ; 
Gormley v. Clark, 134 U. S. 338 [10 Sur. Ct. 5.54, 33 L. Ed. 900] ; B. & O. R. 
R. Co. V. Baugh, 149 U. S. 308 [13 Sup. Ot. 914, 37 E. Ed. 772]; Folsom v. 
iSIinety-Six, 159 U. S. 611 [10 Sup. Ct. 174, 40 L. Ed. 278] ; Barber v. Pitts- 
burg, etc., Ry., 166 U. S. 83 [17 Sup. Ct. 488, 41 L. Ed. 925] ; Stanley County 
V. Coler, 190 U. S. 437 [23 Sup. Ct. 811, 47 L. Ed. 1126] ; Julian v. Central 
Trust Co., 193 U. S. 93 [24 Sup. Ot. 399, 48 L. Ed. G29] ; Com-rs, etc., v. Ban- 
croft, 203 U. S. 112 [27 Sup. Ct. 21, 51 E. Ed. 112] ; Presidio County v. Is^oel- 
ïoung Bond Ce, 212 U. S. 58 [29 Sup. Ct. 237, 53 h. Ed. 402]. 

"We take it, then, that it is no longer to be questioned that the fédéral 
courts in determining easos toefore them are to be guided by the following 
rules: 1. When administering state laws and determining the Tights aecruing 
under those laws the jurisdiction of the fédéral court is an independent one 
not sulwrdinate to but co-ordinate and concurrent with the jurisdiction of the 
state courts. 2. Where, before the rights of the parties accrued, certain rules 
relating to real estate bave l)een so established by state décisions as to be- 
come rules of property and action in tbë state, those rides are accei>ted by the 
fédéral court as authoritative déclarations of the law of the state. 3. But 
where the law of the state has not been thus settled, It is not only the right, 
but the duty, of the fédéral court to exercise its own judgment, as it also al- 
ways does when the case before it dépends upon the doctrines of commercial 
law and gênerai jurisprudence. 4. So, when contracts and transactions are 
entered Into and rights tiave accrued under a particular state of the local dé- 
cisions, or where there has been no décision by the state court on the particu- 
lar question Involved, then the fédéral courts properly claim the right to give 
effect to their own judgment as to what is the law of the state applicable to 
the case, even where a différent view has been expressed iby the state court 
after the rights of parties accrued. But even in such cases, for the sake of 
çomity and to avoid confusion, the fédéral court should always lean to an 
agreement with the state court if the question is balanced with doubt 

"The court took care, In Burgess v. Seligman, to say that the fédéral court 
would not only fail in Its duty, but would defeat the objeet for whiCh the 
national courts were given jurisdiction of controversies between citizeUs of 
différent States, if, while leîjnihg to an agreement with the state court, it did 
not exercise an independent judgment in cases involving principles not set- 
tled by prevlous adjudications. 

"It would seem that according to thèse principles, now firmly established, 
the duty was upon the fédéral court, in the présent case, to exercise its in- 
dependent judgment as to what were the relative rights and obligations of the 
parties under their Written contract. The question before it was as to the 
llability of the coal company for an injury arising from the f allure of that 
corporation, tfhile mitiing and taking out the coal, to furnish sufficient sup- 
port to the overlying or surface land. Whether such a case Involves a rule 
of property in any proper'sénse of thoèé térms, or only a question of gênerai 
law within the province of the fédéral court to détermine for itself,' the fà'ct 
exists that there had been no détermination of the question by the state court 
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béfore ihe riglits of the parties accaTied and became flxed under their contra et, 
or Ibefore the injury complaiûed (>f. In either ease, the fédéral court was 
bound ïinder establlshed doctrines to exercise its own Independent Judgmeut, 
wltha Içanlng, however, as just suggested, for the sake of harmony, to an 
àgreement with the state court, If the question of law Involved was deemed to be 
doùbtful. If, before the rights of the parties In this ease werefixed hy wrltten 
contract, It had become a settled rule of law In West Virginia, as manlf ested hy 
décisions of its hlghest court, that the grantee or his successors in such a deed 
as Is hère involved, was under no légal obligation to guard the Surface laud 
of the grantor against injury resulting from the minlng and removal of the 
coal purchased, a wholly différent question would hâve been presented. 

"There are adjudged cases involving the meaning of wrltten eontracts hav- 
ing more or less connection with land that were uot regarded as Involvlug a 
rûle in the law of real estate, but as only presenting questions of gênerai law 
touching whieh the fédéral courts hâve always exerclsed their own judgment, 
and In respect to which they are not bound to accept the vlews of the state 
courts. Let us look at some of those cases. They may throw llght upon the 
présent discussion. 

■ "lA Ciilcago Oity v. Robbins, 2 Black, 418, 428 [17 L. Ed. 298], which was 
an action on the case for damages, the question was as to the right of the city 
of Chicago — which was under a duty to see that its streets were kept in saf e 
condition for persons and property— to hold one Robbins liable in damages 
for so uslng his lot on a public street as to cause injury to a passer-by. The 
city was held liable to the latter and sued Robbins on that account. The state 
court, in a similar case, deelded for the défendant, and it was contended that 
, the fédéral court should accept the vlews of the local court as to the légal 
rights of the parties. But this court, speakiug by Mr. .Justice Davis, said: 
'Where the rules of property in a state are fully settled by a séries of ad- 
judications, this court adopts the decislohs of the state courts. But where 
private rights are to be determined by the application of common-law rules 
alone, this court, although entertalning for state tribunals, the highést re- 
spect, does not f eel bound by their décisions.' 

"In Lane v. Vick, 3 How. 464, 472,.476 [11 L. Ed. 681], the nature of the 
, controversy was such as to requiré a, construction of a wlll, which, among 
othér property, devised,' certain real estate which,, at the tlmO of suit, was 
within thé iimits of Vieksburg, Miss. Thëre had been a construction of the 
,,wlll by thé Suprême Court of the state, i Hpw.. (Miss.) 379 [âl Am. Dec. 167], 
and that construction;^ it was insisted; \v,a^ b'iùdlng on the fédéral court. But 
this court, said: 'Evëry/ Instrument of vyïiting should be so construed so as 
iq 'efféfctnate, if practicâble, the intention of'fhe: parties to it. This pririclple 
applies with pfecuila,r force to a wlll. * * ,* '.The parties in that case were 
' not thé same as those now before this court; and that décision does not af- 
. fççt the' iflterests.of the'complainants hère. The question before the Mis- 
sissippi cpîiït wa^, whether certain, grbun'ids, within the town plat, hàd been 
'dedlcate<i' to 'public use. The constru(;tion of the will was Incidental to the 
'ïiiàlii objeét of the suit, and of course was , not biiidiug, onaiiy one clalmlng 
, under, the will. With the "çreatest respect, it may bé proper tO say, that this 
court does nOt 'follow tlie'çtate courts lu , their construction of a will. or any 
other, instrument, as they'.dô In the construction of statutes.' Where, as in tbe 
case of ' Jackson v. Chew, 13' Wheat. 167 [6 L. Ed. 583], the construction of a 
will had bpen settled by the hlghest courts 'of the staté, and had long beén 
acquiésCed îh as a rule of property, this court would follow it, beCause, it had 
, become , a rulg, of prpperty. The construction of a stàtute by the Suprême 
court of a state is followed, without référence to the interests it may aflfeçt, 
or the pfLrtles to the suit In which its construction was involved. But the 
mère construction of a wlll by a state court does not, as the construction of 
the statu tei of the state, constitute a rulé of décision for the courts of the 
United States. In the case of Swift y. ïyspn, 16 Pet, 1 [10 .L-.' Ed. 865], the 
efCect o£ section 34 Of the judiciary act Of 1780, and the construction of in- 
struments by the state courts, are considèred with gréater précision than is 
liouiid in some of the precedlng casés or the same subject.' 
, "In Foxcroft v. Mallett, 14 How, 353', 379 [Il L. Ed. 1008], the object of the 
àctiori was to recover certain land in Maine. The case turned in part on the 
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construction to be given to a mortsaïe of certain land to Williams Collège, and 
to local adjudications relatiug to tliose lands, whicli, it was contended, were 
conclusive on the parties. 'But,' tliis court said, 'on exauiining tlie particu- 
lars of tlie cases cited to goverii this ([Williams Collège v. Mallett] 12 Me. 398; 
[Id.,] 3G Me. 84; [Kandell v. Mallet] 14 Me. 51), it will be seen tbat the con- 
struction of the mortgage to the collège, in respect to tliis réservation or con- 
dition, never appears to bave been agitated. If it liad been, the décision 
■would be entltled to high respect, though it should not be regarded as conclu- 
sive on the mère construction of a deed as to matters and language belongiug 
to the eommon law, and not to any local statute. [William^ v. Suffolk Ins. Co.] 
3 Sumn. 270, 277 JFed. Cas. No. 17,7381. 

"In Russell V. Southard, 12 How. 139, 147 [13 L. Ed. 927], the controlliiig 
question was whether In any case it was admissible to show by extraneoiis 
évidence that a deed on its face of certain real estate in Kentncky was really 
intended by the parties as a security for a loan and as a mortgage. The court 
speaking by Mr. .Justice Curtls, after citing ad.indged cases sustaiuiiig the 
proposition that évidence of that kiud was admissible in certain states, said; 
'It is suggested that a différent rule is held by the highest court of equity in 
Kentncky. If it were, with great respect for that learned court, this court 
would not feel bound thereby. This being a suit in equity, and oral évidence 
being admitted or rejected, not by the mère force of any state statute, but 
upon the principles of gênerai equity jurisprudence, this court nnist be gov- 
erned by its own views of those principles' — citing Robinson v. Campbell, 3 
Wheat. 212 [4 I^. Ed. 372] ; United States v. Ilowland. 4 Wheat. 108 [4 L. Ed. 
326] ; Bovle v. Zacharie, 6 Pet. 63Ô [8 L. IM. 527, Id., 6 Pet. C>58, 8 L. Ed. 
532] ; Swift v. Tyson. 10 Pet. 1 [10 L. Ed. 805] ; Foxcroft v. Mallett, 14 How. 
353, 379 [11 L. Ed. 1008]. 

"In Yates v. Milwaukee, 10 Wall. 497, 500 [19 L. Ed. 984], the question was 
as to the nature and extent of the right of an owrier of land in Wisconsin, 
bordering on a publie navigable water, to make a landlng, wharf, or pier for 
his own use or for the use of the pulilic. ïhere was a question in the case of 
dedicatlon to public use, and the city of Milwaukee sought to change or remove 
the wharf erected by the riparian owner in front lof his lot. The court, speak- 
ing by Mr. .Tustice Jliller, said: 'The question of dedicatlon, on which the 
whole of that case turned, was one of fact, to be determined by ascertaining 
the intention of those wlio laid out the lots, froni what they did, and from 
the application of gênerai common-law principles to tlieir acts. This does not 
dépend uijon state statute or local state law. The law which governs the 
case is the eommon law, on which this court has never acknowledged the 
right of the state courts to control our décisions, except, perhaps. In a class 
of cases where the^ state courts bave established. by repeated décisions, a rule 
of property In regard to land titles pcculîar. to the state.' 

"In Ix)uisville Trust Co. v. City of Cincinnati, 7<) Fed. 296, 300, 304 [22 O. 
C. A. 3.34, 338], which was .a suit by a Keutucky. corporation, it becauie nec- 
essary to deteifmine the force and effect of a mortgage originating in a state 
statute of Ohio and certain municii)al ordlnances covcring street easements 
in Cincinnati. The state court, in a suit to which the trustée in the mortgage 
was not a party, passed a decree declaring the scope, efïect, and duration of 
contracts or ordlnances nnder which the mortgage, easements, and franchises 
originated. It was insisted that the fédéral court was bound to ac-cey)t the 
views of the state court. But the Circuit Court of Appeals, held by Judges 
Taft, Lurton, and Hammoud, ruled otherwlse. Judge Durton, speaking for ail 
the members of that court, made an extended review of the authorities, and 
observed that If the state décision was regarded as conclusive upon the par- 
ties, 'the constitutional right of the complainant, as a citizen of a state other 
than OMîo, to hâve its rigbts as a mortgagee deliued and adjudged by a court 
of the United States is of no real value. If this court cannot for Itself ex- 
amine thèse Street contracts and détermine their valldity, effect, and duration, 
and must follow the interprétation and construction plaeed on them by an- 
other court in a suit begun after its ri'ihts as mortyafiec had accrued, and to 
which it was not a partv, then the right of such a mortgagee to hâve a hear- 
ing before judgment and a trial before exécution is a matter of form without 
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substance. The better forum for a siiitor so situât ed would be a court of the 
State. » * * The validlty. effeet, and duratiou of the street easements 
granted or clalmed under thèse laws aud orduiauces is a question which this 
Cômplaiuant Is eutitled to liave decided by tlie courts of the Uuited States. 
and the opinion of the Suprême Court of Ohio, while entitled to the bishest 
respect as a Mbunal of exalted ahility, eau be slven no greater weight or re- 
spect than its reasoning shall demand, where the coutract rights of a citizen 
of another state are iuvolved, who was neither a party nor prlvy to the suit 
in whieh that opinion was delivered. The spécial fact, therefore, whlch justi- 
fies us in determlnlng for ourselves the true uieauing and validity of the Ohio 
statute and city ordlnances, out of whlch the rights of this cômplaiuant 
sprlng, is the fact that it is a citizen of another state, and that the coutract 
under whlch it bas acquired an interest origiuated prior to the judicial opin- 
ion relied upon as foïeclosing our judgment.' 

"Upon the gênerai question as to the duty of the fédéral court to exercise 
its ludependent judgment where tliere had not heen a décision of the state 
court, on the question involved, bef are the rights of the parties accrued, Car- 
roll Oounty V. Smith, 111 U. S. 556, 563 [4 Sup.;Ct. 539, 542, 28 L. Ed. 517], 
and Great Southern Hôtel Co. v. Joues, 193 U. S. 532, 548 [24 Sup. Ct. 570, 48 
L. Ed. 77'8], are pertinent. In the first-named case the court was coufronted 
with a question as to the validity under the state Constitution of a certain 
statute of the state. Mr. .Justice Mathews, delivering the unanimous judg- 
ment of the court, said: 'It was not a rule previously established, so as to 
hâve become recognized as settled law, and whlch, of course, ail parties to 
transactions afterwards eUtered into would be presumed to know and to con- 
form to. When, therefore, it is presented for application by the courts of the 
United States, in a litigation growing out of the same facts, of whlch they 
bave jurlsdictlon by reason of the citizenship of the parties, the plaintiff has 
a right, under the Constitution of tbè United States, to the independent judg- 
ment of those courts, to détermine for themselyes what is the law of the 
state, by which its rights are fixed and governed. It was to tbat very end that 
the Constitution grauted to cltizens of one state, suing in another, the choice 
of resorting to a fédéral tribunal. Burgess v. Seligman, 107 U. S. 20, 33 [2 
Sup. Ct. 10, 27 L. Ed. 359].' The other case— Great Southern Hôtel Co. v. 
,Tones — presented a controversy between cltizens of différent states. It was 
sought by the plaintiflfs, cltizens of Pennsylvania, to enforce a mechanic's lien 
upon certain real property in Ohio. The main question was as to the validity 
of a statute of Ohio under whlch the alleged lien arose. It was contended 
that a particular décision of the state court holding the statute to be a viola- 
tion of the state Constitution was concluslve upon the fédéral court. But this 
court, foUowing the rules announced in Burgess v. Seligman, rejected that 
view by a unanimous vote. It said (page 548 [of 193 U. S., page 580 of 24 
Sup. Ct. (48 L. Ed. 778)]): 'If, prior to the mailing of the contracts between 
the plaintlfCs and McClain, the state court had adjudged that the statute In 
question was In violation of the state Constitution, it would hâve been the 
duty of the Circuit Court, and equally the duty of this court, whatever the 
opinion of either court as to the proper construction of that Instrument, to 
accept such prior décision as determining the rights of the parties accruing 
thereaf ter. But the décision of the state court, as to the constltutionallty of 
the statute In question, having been entered after the rights of the parties to 
this suit had been fixed by thelr contracts, the Circuit Court would hâve been 
derelict in duty if it had hot exercised its independent judgment touching the 
validity of the statute hère In question. In making this déclaration we must 
not be understood as at ail qualifylng the principle that, In ail cases, It is the 
duty of the fédéral court to lean to an agreement with the state court, where 
the issue relates to matters dependlng upon the construction of the Constitu- 
tion or laws of the State." 

This case was reargued at the February, 1910, term of this court, 
the Suprême Court having decided that the décision of the Suprême 
Court of Appeals of West Virginia is not a rule of property, and 
therefore not binding upon this court. 
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It novv becomes our duty to détermine as to whethér, in passing- 
upon the question presented, this court should in the exercise of its 
independent judgment, under the circumstances surrounding this pro- 
ceeding, adopt the ruHng announced by the Suprême Court of Appeals 
of West Virginia as the law in this case. 

The Suprême Court of Appeals of West Virginia, in the case of 
Griffin v. Fairmont Coal Co., supra^ considered this question at great 
length. Judge McWhorter, who delivered the opinion of the court, 
in ref erring to the concurring opinion of Judge Cox, said : 

"The reasons for our décision in this case are more elaborately set ont in 
an opinion filed by Judge Cox, wliicln appears i)elow, and In whieh ail the 
members of the court concur, except Judge Poffenbarger, who dissents from 
the décision." 

In view of this staternent, we call attention to a portion of the opin- 
ion of Judge Cox, which clearly and concisely states the question at 
issue, and the reasons upon which the opinion of that court is based : 

"I concur in the conclusion reached by this court In this case. I hâve no 
quarrel with the doctrine or right of subjacent support, when it bas not been 
parted with, applicable where the surface and subjacent estate in the same 
land are owned by différent persons. I do not condemn or question what I 
deem the best-considered cases and text-books exrwunding this doctrine. 
Owing to thèse faets, and to the very great importance of this case, I hâve 
concluded to prépare this opinion. 

"Tlïis Case is on a writ of error to the judgment of the Circuit Court, sus- 
taining a demurrer to the déclaration and dismissing the action. It appears 
from the averments of the déclaration, which for the purposes of demurrer 
must be taken as true, that plaintiff, Griffln, being the owner in fee of 68.89 
acres of land in Harrison county underlaid with coal, sold and conveyed the 
coal (except 3 aCres thereof) to Camden, with the following mining rights and 
Ijrlvileges: 'The party of the Second part and his assigns is to hâve the right 
of way through sald réservation for a road, air course and drainway neces- 
sary or convenient for the mining and Temoval of said coal and the coal un- 
der coterminous and neighboring lands, together with the right to enter upon 
and under said land and fo mine, excavate and remove, ail of said coal, and 
remove upon and under said land the coal from under adjacent, coterminous 
and neighboring lands, and also the right to enter upon and under the tract 
of land hereinbefore described, and make ail neeessary structures, roads, 
ways, excavations, air shafts, drains, drainways, and openings neeessary or 
convenient for the mining aiid removal of sald coal, ànd the coal from coter- 
minous and neighboring lands, to market.' 

"The défendant company became the owner of said coal and mining rights 
and privilèges conveyed to Camden. The défendant, havlng removed a part 
of said ooal, leaving blocks or pillars thereof, afterwards removed the blocks 
or pillars, completing the removal of ail the coal without leaving support for 
the surface, thus causing subsidence of the surface, as plaintiff avers, to his 
injury and damage. 

"PlaintifC brings this action of trespass on the case for damages, not rely- 
ing upon any express eovenant or provision of the deed of conveyance, which 
eonstitutes the contract between the parties, but relying upon what is termed 
the doctrine or right of subjacent support. The only act complalned of is the 
act of removing ail the coal conveyed without leaving support. The manner 
of the removal is not complained of ; and no négligence in the manner of re- 
moval is averred. The act of removal itself , and not the manner of dolng the 
act, is averred to be négligent. This being the ea.se, there is for détermina- 
tion the single question: Was the removal of ail the coal conveyed without 
leaving support in violation of plaintiff 's right? 

"This leads us to a considération of the doctrine or right of subjacent sup- 
port. We are clted to no previous décisions in point in this state, or in the 
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State of Virginia before tlie formation of tliis state. We are eited to many 
décisions and text-bpoks, botli EiiglisU aud Ainerlcnn, wliich are not said to 
be biuding authority upon tbis court, but wbich may be termed persuasive 
reàsouing. They appeal to us, and should goveru us so far, and only so far, 
as tlïey appear to us to be fouuded xipon correct principles. We are seeking 
tUe rlght — the truth — and shouki accept it wberever found. 

"In tbis investigation, we turn naturally to Engbind, wbicli I tbink may be 
termed tbe pareut of tbe doctrine of subjacent support. Tbe first cases were 
decided tbere. . 

"No case or' téxt-boolc, , eitber English or American, wiil be found wbich 
rests tbis docttine or rigbt of subjacent support upon .more than two grounds, 
or, rather, wbich liolds tbat tbe doctrine or rigbt is coni])Osed of more tban 
tvk'o ingrédient piropositions. 'fbey are: ilrst, a presumptiye or implied rés- 
ervation to tbe 'surface ôwner of siiflîcieut of tbe subjacent strata or estate 
to support tbe surface modo et forma. Second, tbe princlple of law expressed 
in tbe Latin maxim, sic utere tuo ut alienum non lœdas — llterally construed, 
'So use your own prpperty as not to injure tbe property of another.' Many 
authorities resf the whole doctrine upon tbe last px'oposition ofily. The prin- 
ciple ■eontaiiied' in tlie tirst proposition, wbén-applled to a case where the fee 
owner bas granted the surface and reserved .tlie underlying .strata or estate, 
would necessitate an implied additional grant of.so much of tlie subjacent 
strata or estate as was riecessary to support tlie surface, but we are not deal- 
ing with that case bëré. 

"The first proposition vras announced by Lord Campbell in Humphreys v. 
Brogdon, 12 Q. B. Î39,, decided in l'850, in wbicb lie used tbis language: 'If 
tbe surface and the minerais are vestéd in différent owners wltbout any 
deeds to regulate fbeir respective rigbts, we see no difflculty in presuming 
that the seyerance ,took place in a manner wbich would confer upon tbe own- 
er of tbe surface a rigbt to the support of tbe minerais. If tbe owner of tbe 
entirety is snpposed to bave allenated tbe surface, reserving the minerais, be 
cannot lie pre^ilmed to bave reserved to hiniself, in dérogation of bis grant, 
the power of r^moving ail of the minerais witliout leaving a support for the 
surface; and if he is supposed to bave àlienated the minerais,, reserving the 
surface, he cannot be presvimed to liave parted with tbe rigbt to that support 
for the surface by tbe minerais which it had ever before enjoyed.' 

"Tbis was not tbe ïlrst case in England upon tbe subject of subjacent sup- 
port, as thoUght by some. Lord Campbell in that case also recognized the 
second proposition abôve mentiqiied, but reaebed bis conclusion by analogy to 
the severance of tbe ownership of the différent stories of a house, quoting 
Irskine's Inst as foll6^ys: 'Where a bouse is divided into différent floors or 
stories, each floor beloiiging to a différent owner, which f requently happens 
in the eity of Bjîlpbuygb, tbe proprietbr of the grourid floor is bound, by tbe 
nature and condition pf jiis property, without any servitude, not only to bear 
the weight of the ùppfer story, but to repair bis 'own property, that it may be 
capable of bearing the weight. The proprietor of tbe ground story is obliged 
to upbold it foil" the support of the upper, and tbe owner of tbe upper niust 
bold that aa a roof or cover to tbe lower.' 

"Lord Campbell in tliat case was very guarded In holding tbat the law 
there laid down only appliéd where the surface belonged to one uian and the 
minerais to another, and no évidence of title appeared to regulate or quallfy 
thelr rights of enjoyment, The last clause of tbe opinion contaius the follow- 
ing language: 'I need barflly say that we do not mean to lay down any rule 
applicable to a case where thë prima faeie rigbts and llabilities of the owners 
of tbe surface of the land and of tlie sutijacent strata are varied by the pro- 
duction of title deeds, or by other évidence.' 

"The earlier Bnglisb case of Harris v. Ryding, 5 M. & W. Rep. 59, decided 
in 1839, held that tbe minlng rigbts in thè deed in question applied to acts 
to be done upon the surface of the land, and did not enlarge tbe rigbts of the 
owner of the minerais, under the ground, beyond what they were wltbout the 
mining rights. Baron Park there reaebed bis conclusion in tbis language: 'I 
do not mean to say tliat ail tbe coal does not belong to the défendant, but 
that they cannot get it without leaving sufficient sujiport.' 

"Some Englisb and American cases bave followed the two English cases 
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cited, resting their décisions, at least in part, upon (lie tlieory of a presump- 
tive or iniplied réservation of so uiucli of tlie snlyaoent strata or estate as is 
necessary to support tlie surface. The case of Xoonan v. l'ardee, 200 Pa. 474 
[.50 Atl. 2Ô.J, 55 L. R. A. 410, 86 Ani. St. Itep. 722 J, carried tliat tlieory to its 
logieal conclusion by holding: 'Wliat the surface owner has a rlght to de- 
mand is sufficient support, even if to tbat end it be necessary to leave every 
pound of coal untouched uuder bis land.' . . 

"In Blaiicbard & Weeks' Note to the case of Jones v. AVagner, in Leadlng 
Cases on Mines, etc., p. 617, it is said: 'ïliere is a prima faoie inference at 
common law, upon every démise of minerais and other subjacent strata where 
tbe surface is retaiued by tbe lessor, that the lessor, is demislng them in such 
a inanner as is consistent with the rétention by liimself of his own right to 
support. ' The absence of express vvords showlng clearly that he has waived 
or qualifled his right, the presumption is that .what he retains is to be enjoyed 
by hini modo et forma, and with the natural supxiort which it possessed be- 
fore the démise.' 

"ïhe theory of Implied réservation or Implied grants bas been couched in 
différent language in différent cases. Sonie cases hâve said that the subja- 
cent estate ovves a servitude to the superincumbeut surface. Others hâve 
said that the surface owner is eiitltled tp an easemeut. Others bave called 
the right of subjacent support ex jure nattirse ; and still others hâve said 
that the right is a part of the surface, and as such may not pass except by ex- 
press words. In whatever language the décisions refer^-ed to may be couched, 
in the last analysis they rest upon the authority of Humphreys v. Brogden, 
holiîlug that there is a presumptive or implied réservation or an implied 
graut. 

"The theory of an implied réservation is earnestly relied on by the learned 
attorneys for the plaiiitiff in their original brief. I quote therefrom as fol- 
lows: 'In a grant like the one at bar, a reserve of the right of surface sup- 
port is implied.' This proiwsition of the early English cases, of an implied 
réservation in the face of an express gi'ant, has beeji niueh questioned , and 
criticised In Etogland, and, it seems to me, with great reason. I do not think 
that, in a case where the owner of the fee granted or conve.yed the underlying 
strata or estate, the theory of implied réservation, aniouiiting if necessary to 
the whole of the tbiug granted, could ever hâve been maintained upon sound 
reason. It seems to me that the first part of the statement above quoted 
from Lord Campbell in Humphreys v. Brogdon, viz., that the grantor in case 
of the réservation of the minerais cannot lie presumed to bave reserved to 
himself in dérogation of his grant, the power of removlng ail the minerais 
without leaving a support for the surface, funiishes a conclusive reason for 
overthrowing the second part of his statement quoted, viz., that in case the 
owner of the entirety is supposed to hâve alienated the minerais, reserving 
the surface, he cannot be presumed to bave parted with the right to that sup- 
port for the surface by the minerai which it had ever before enjoyed. The 
latter part of the statement necessarily implies a réservation in dérogation of 
the grant— the very thing condemned in the first part of the statement. 

"I cannot see how, against e^■ery rule of construction, where a deed has 
been made by the owner of the fee, granting in express ternis ail the subja- 
cent strata or estate, that the right of subjacent support may be based upon 
the ground that there is a presumptive or implied réservation by such a deed, 
in which there is no express limitation, réservation, or exception, and in déro- 
gation of the express terms of the grant, of so niuch of the subjacent strata 
or estate, to the extent of ail, if necessary, to support the overlying surface. 
Such a proposition seems to me to be contrary to ail principles of law. I ani 
not, however, saying that the doctrine or right of subjacent support does not 
exist where it has not been parted with; but I do say that I cannot assent to 
the proposition that it émanâtes from a presumptive or imiilied réservation 
of so much of the estate granted as is necessary to support the surface. 

"An inconslstency rnnning throngh most of the cases holding to the theory 
of an implied réservation is tliey concède that after the grant the grantee is 
the owner of the thing granted. 

"In the later case of Eadon v. .Teffcock, L. R. 7 Ex. .H79. decided in 1872. 
the provisions of a lease of a bed of coal were involved; and the court 
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Iield that tlie intention of the r^irties was that ail the coal should lie re- 
moved, other thàn certain ' pillars specifled by the tenns of tlie lease, and 
tliat tlie lessees were not ôtherwlse llable for failure to leave support for 
the surface. There is no différence in principle between a lease and a 
déed of conveyancé. Dàyis v. Trehavne, 6 App. Cas. 460. I do not find 
thàt thls easè of Eadbn v. Jeffeoclc Ijas beçu overruled. On tbe contrary, it 
is cited as. late as 1902, as one of thie leading Englisli cases. It is true 
that In the case of Davis v. Treharne, supra, Lord Blackburn alone, of the 
three Lords, dellverlng opinions, iucludlng the Lord Chancelier, said: 'I 
cannot àgrèfe With what seems to hâve been said by Baron Cleasby in the case 
of Eadon V. Jeffcock.' The other Lords dellverlng opinions did not question 
that case; and It was not there overruled. In the case of Eadon v. Jeffcock, 
Baron Cleasby said in part: 'It appears to us that, outside of this contract, 
there is no réservation of any right to support, whatever the exact nature of 
that right may be, but that we must look at the contract itself, and by a 
proper construction of it, having regard, of course, as in ail cases, to the sub- 
ject-matter, arrive at thé extent to whlch the ovrner authorizes the minerais 
to be removed.' He also quotes from Lord Wensleydale in Rowbotham v. 
WUson, 8 H. L. C. 359, as foll6w8: 'Whether the right to support given by the 
land below to the land of thé owner of the surface, when the strata belong to 
différent persons, p^rcperly' Is to bé called an easement, as It is by Mr. Gale in 
his excellent tréatise on» Eaeements, " 'a natural easement' " or, whether the 
owner of the surface has merely a right to enjoy his own land in its natural 
State and condition wîth a tlght of action agaiust the owner of the land ad- 
joinlng or subjacent when the act of his neighbor does him an injury, are 
questions immaterial to the décision of this case, though the last proposition 
appears to be fuUy estàblished by the judgment of the Court of Exchequer 
Ohamber in Boûomi v; Backh6use,' 9 H. L. C. 503. 

"Baron Bratnwell, delivérlng an opinion în the case of Eadon v. JefCcock, 
said, in part: 'In this casé the défendants hâve a lease of a seam of coal. It 
may not appeâr of much conséquence by what name their interest is called, 
but thé vvord "lease" may in such cases hâve helped to a particular conclu- 
sion. FOr by that word we commonly understand a temporary estate granted 
in something which, at the ënd of the term, is to be restôred to the lessor in 
the condition In whicih it was delivered to the lessee, fair wear and tear ex- 
cepted, as In a lease tof land, house or a movable chattel. But that is not the 
intention of a lease of a seam of coal. That is more a sale of the coal, or a 
grant of a right to take and remove it within a certain time, and it is not to 
be restôred at the end of that tlme to the grantor. Treat it as a sale of the 
coal, provided the vendee get it ail within a certain time; and why should 
the grantor be at liberty to teay: "Though in terms I sold the whole of it, yét 
by Implication I reserved as much as was neeessary to support the surface in 
its natural condition." Why should not the argument be good, " 'If you 
meaut that exception you shotild hâve said so in words:' " Suppose a sale of 
brick, earth'or gravel by metes and boundS, and suppose the vendée took it 
ail, aud Suppose then, thé ^oil of the vendor otitslde of the boundary crumhle 
în'for watit of latéral supjiort, would thé vendee be liable to â claim in re- 
spect thereof by his vendOr, and, if he would, why? Witlï gréât respect, such 
a dealing with a seam of coalis more like selling the materials of an inter- 
medlate floor than lettlng or selling the floor. Suppose a man with a three- 
story house sold the materials of the second floor, would he hâve a right to 
say, "But you must leave enOugh to support my third story or you must prop 
it up?"' It is true a lessee of a mine may take ail the coal and artiflclally 
prop the fîurfaee; but, practically, this Is impossible, owing to the expense: 
and the same argument applies, viz., why did not the grantor stipulate for It? 
It may be said that if this argument is true of a lease or grant of coal, to be 
taken In a certain time, it would be eqUally so of a grant to be taken wheri- 
ever the grantee thought fit; if so, of ail cases where the ownership of mines 
and surface was severed ; and that the authorlties are overwhelming the 
other way. But, in the first place, the argument Is not so strongly applicable 
where the grant allows the grantee to take at any time, because the grantor 
may well allow his land to be let down provided it Is to be down within a 
certain time, where he would Object if he could not tell for ail futurity when 



KUHN V. FAIRMONT COAL CO. 203 

It might happen. In tlie next place, where the terms of tlie severanee are not 
known, but only that there is a severanee, then it may as well be pa-esumed 
one way as the other. Tliat is a case of ownersliip, not eon tract, as this is. 
Hère the terms of the contract that gives the right to take the coal are 
known, and the question is, why does not the gênerai principle apply, viz., 
look at what is said in the deed, and add nothing except from a necessity for 
doing so." Yet Baron Bramwell felt bound by the previous décisions of his 
ovvn eouutry, and doubted as to his décision. 

"It is obvions that the English courts are no longer in synipathy with the 
theory of presumptlve or Implied réservation of so mncli of the thing granted 
as is necessary for support, as a basis for the right of support. Rowbotham 
V. Wllson, supra ; Bonomi v. Baekhouse, supra. Our statute. section 2, c. 72, 
Code, provides: 'Every sueh deed, conveying lands, shall, unless au exception 
be made therein, be construed to include ail the estate, right, title and inter- 
est whatever, both at law and in equity, of the gralitor, lu or to such lands.' 

"Shall we still say that there is an implied Teservation, in dérogation of the 
express grant? The ahsvCer is apparent. 

"What we hâve said does not dispose of the wholS' doctrine of subjacent 
support. What is the doctrine or right in thià state, and upon what does it 
rest? It rests upon,; and consists solely of, the second proposition above 
stated-^the principle Of law, 'sic utere tuo ut alienum non Isedas.' ïhis riile 
of law expresses ail that there is of the' doctrine. Tliis position seems to bé 
fully recognized by plalntiff's pétition' for a rehearlng. 

"It may Ije asked, -What is the différence upon what ground the doctrine or 
right of subjacent siippôft rests, so that it exists. Tlie reply is that the dif- 
férence is not so mileh in'thë existence as in the nianner in whieh it may be 
parted with by the surface owner. If the right of support is a réservation of 
thè subjacent estate,' or a servitude upon it, or an easement in favOr of the 
surface owner, or a part of the surface estate, there is more show of reason 
in saying that the right of support may not be parted with by implication or 
without express worda, than there is when the right Is considerert to conslst 
only of a rule of law commanding that yoii shall not use your own so as to 
injure that of another. 

"This rule of law relates t6' the use and enjoynient of property, and not to 
the ownership of property. As a rule of law it is négative in its application; 
forbidding the use so as to injure tlmt of another. It is not a servitude when 
applied between the owner of the surface and the owner oif the subjaeent 
strata of land, in the strict sensé of that tenu, any moré than it is a servitude 
upon ail property. Likewise, it is not, strlctly speaklng, an easement in favor 
of one owner of property against another. It is no more a part of the sur- 
face than of the subjacent estate in land, although appliea'We to both. It bas 
no more force when appliéd between the différent owners of the surface and 
subjacent estâtes In land, than when applied between the différent owners of 
property everywhere and of ail kinds. As a xule of law, it must be always 
the same — constant, invariable, and immutable. 

"By the side of this principle of law, and to be applied in 'harmony with it, 
there is another which must be consldered. It is the proprletary right of the 
owner of property — the principle of absolute dominion where there is absoluté 
ownership. 

"Under the principle of law sic utere, etc., I think it is ineontrovertible that 
where the surface and subjacent strata or estate in the same lahd are owned 
by différent persons, and the right of support has not bee'n parted with by the 
surface owner, the surface owner is entitled to snhjaceiit support ; or, as 
many of the authorities put it, the surface owner is entitled prima facie to 
support. AU the authorities agrée upon that proposition. Also, ail of the au- 
thorities recognize the principle, sic uteré, etc;, as one ground of the doctrine 
of support. Wliy? Because when the ownership is severed, two separate es- 
tâtes are formed, and neither may be used by the owner to the injury of the 
other. The owner of thé subjacent estate may not so usé his ow'ù by remov- 
ing ail of it, as to injure thé feurface eefate; bût SO'long as the réinovâl doès 
ïiot injure the surface estate, he may reinove. ' 

"Considering-this rule' Of law as thé ddclrine of subjacent support in this 
State, how may the surface owner waîve or excliide the M^lit of support? 
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which is sirnply another form of asklng how he may waive or exelude the ben- 
efit of the law mentioned. I wonld answer that he may waive or exelude the 
beneflt o( this rule of law in preclsely the saine way that he may waive or ex- 
elude it In relation tOi any other property owned by bim, or any other rule of 
law the violation of which bas caused or will cause bim iujury. It is now fully 
settled by the authorities, no matter upon what ground they base the right of 
support, that the surface owner may waive or exelude it by contract. 'Tlie 
right to remove ail tbe minerais in a certain strata, though the support of the 
superincumbent strata is destroyed tbereby, may be created by apt words.' 
6 Am. & Eng. Dec. Eq. 643, and Euglish and American cases there cited. 

"Great dilflculty bas been experienced by tbe courts, upon considération of 
the several Instruments before them, as to what words, or wbether the par- 
tieular words involved, evinced an Intent to part with the right of support. 

"It seems now to be fnlly settled that the right of subjacent support may 
be walved or excluded by plain implication. 

"The principal controversy in this case résolves itself to this: lias the 
plaintifC walved or excluded the right of support, by the deed of eonveyance 
mentioned in the déclaration? Let us look at the cases claimed to construe 
instruments similar in langiiage to that used in this contract. Let me say 
that none of them interpret language exaetly like the contract bere preseuted. 

"The case chiefly relied upon by plalntiff is the English case of Harrls v. 
Kyding, supra. As we bave said, in that case it vpas expressly held that tbe 
mining rights related to acts to be exercised upon the surface of the land, 
and that they did not glve additional rights to tbe owner of the minerais re- 
served, under the ground. Certain American cases are cited, such as Carlin 
& Co. V. Cbappel, 101 Pa. 348 [47 Am. Kep. 722] ; Burgner v. Humpbreys. 41 
Ohlo St. 340 ; Livingstone v. Coal Ce, 49 lowa. 3G9 [31 Am. Rep. 1.50] ; Wil- 
liamson V. Hay, 120 Pa. 485 [14 Atl. 379, 6 Am. St Rep. 716], and others. An 
examination of thèse cases will show that they adhère, In some form of ex- 
pression, to the theory of implied réservation or Iniplied grant as a ground of 
support, following in tlie f ootsteps of Humpbreys v. Brogdon. So f ollowing, 
they in effeet refuse to admit that the owner may waive the right of sub- 
jacent support by implication. I cannot pass this subjeet, however, wlthout 
saying that I can in no sensé agrée with the two cases cited of Livingstone 
v. Coal Co. and Williamson v. Hay, upon the question of construction. The 
language of tbe instruments construed in those cases will be found in the re- 
ports thereof. It seems to me that the language used in those instruments 
was sufficient to waive and exelude the rigbt of support^ wlthout cousldering 
wbether that right rests upon one or both of tbe propositions flrst above men- 
tioned. It was Judge Story wbo said: 'Where the language of an instrument 
is neither uncertain nor auïblguous, it is to be expounded aecording to its ai> 
parent import, and is not to be warped from the ordlnary meaning of its terms 
in order to harmonize it witli uncertain supiwsitions, in regard eltlier to tbe 
probable intention of the parties coutracting or to tbe probable changes which 
they wouid bave made in their contract had tbey forseen certain contlngen- 
cies.' Those cases seem to me to do violence to the princlples of law stated. 

"In tbe Ohio case referred to, the agreement or lease was of the coal, with 
the right to remove the sapie. We are not eonstruing that language bere. It 
will be observed that the extent to which the coal might be removed, or tbe 
manner of its removal, are not expressed in that instrument. Tbe mining 
rigbt may not hâve amounted to more than tbe grautee or lessee would otb- 
erwlse hâve been entitled to as a rigbt of way of neeessity, wlthout words. 
As to that, I do not décide. 

"In the work on Mines by Robert Foster McSwinney, of London, issued in 
1884, ail préviens English cases are leviewed, and tbe rules governing the in- 
terprétation of instruments and. contracts in relation to support obtalniug in 
England are laid down. I quote from that work, p. 304, as follows: 'If apt 
words are used, wbether In the instrument of severance Itself ; or in a contem- 
poraneousr, or a subséquent Instrument; and wbetber in affirmative or néga- 
tive terms and wbether in express terms, or by plain imi>lication ; and wbeth- 
er tbe underlying mines are granted, or excepted ; and wbether tbe Instru- 
ment is ypluntai;y or statutory: tbe right, of support for land m its natural 
State may bé efljcctually excluded' — citlug Rowbotbam v. Wilson, G E. & B. 
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59S ; Shafto v. Johnson. 8 B. & S. 252 ; Taylor v. Shaf to, Id. 228 ; Murchie v. 
Black, 19 C. B. N. S. 207 ; Williams v. Bag-iiall. 15 W. K. 272; Buccleucli v. 
Wakefieia, L. R. 4 H. L. 377 ; Smith v. Dai-hj% K R. 7 Q. B. 71G ; Eadon v. 
Jefifcock, li. R. 7 Exch. 379; Buchanan v. Aiuli-ew, L. R. 2 Se. & D. 288; 
Aspden v. Sedden, 10 Ch. 390 ; Gill v. Dickinson. 5 Q. B. JX 159; Davis r. Tre- 
harne, 6 App. Cas. 406; Dalton v. Augus. Id. 8<X) ; (^hapmau v. Day, 47 L. T. 
709; Mundy v. Rutland, 23 Ch. U. 81; Belt v. Love, 10 Q. B. 1). 5.58. A 
number of cases are there cited iii whieh the rigUt of support was held to hâve 
been waived or excluded, either by the express teruis of the contract or by 
plain implication. 

"In Smith v. Darby, supra, decided in 1872, Lord Blackburn said: 'But does 
not this deed say, "You may take theui absolutely, oiily niaking compensation 
af terwards" ? I cannot agrée that there is any argument to be derived from 
the use of affirmative words only, without any négative vi^ords. The question 
Is: Wliat was the Intention of the parties to the deed, when there is an af- 
firmative promise to pay money to the tenants, and what was the bargain 
as to the sale of the property? If the owner of a horse said: "You may take 
the horse," and the person to whom this was said had promised to give £20 
for It, there is no question that he could not be sued in an action of tres- 
pass for taking the horse, beeause the intention of the parties was that the 
one was to buy and other sell the horse. So hère the question is whether 
It appears upon the clauses in the deed that the intention of the parties was 
that the minerais should go absolutely, without any restriction as to the right 
of support' 

"In Aspdea v. Sedden, supra, decided in 1875, Sir G. Mellish. L. J., in the 
opinion said: 'If it appears from any express words in the deed, or by neces- 
sary intendment from anything contained in the deed, that it was not the in- 
tention of the parties that there should he any right to support, the court is 
bound to hold that the plaintifCs hâve failed to make out their case.' Also, 
'If liberty is reserved to do the act complained of, that réservation, as between 
the parties and those claiming under them, makes the act rightful.' 

"In Buchanan v. Andrew, supra, decided in 1873, the Lord Chancelier said: 
'My Lords, generally speaking, when a man grants the surface of land, detain- 
ing the minerais, he is guilty of a wrongful act if he so uses his own right 
to obtain the minerais as to Injure the surface, or the things upon it ; and, as 
prévention is better than cure, the court would he Justified in granting an In- 
terdict to prevent him from doing so. But on the other hand, I apprehend 
it is the clear law of England, and also of Scotland. that when two persons 
meet and deliberately settle a contract they are at liberty to enter into such 
ternis (not being contrary to the publie law) as they may thiuk fit; and if a 
feuar of surface lands is willing to take the risk of any injury whieh may be 
doue by the working of subjacent minerais, it is perfectly lawful for him to 
do so ; tlie person who was previously the owner of the entirety being under 
110 antécédent obligation to part with any portion previously his own, exeept 
ui)on such terms as are inutually agreetl upon. In such a case, therefore, the 
wliole matter résolves itself into a mère question of construction. No views of 
a conjectural kind as to what is or what is not reasona'ble can be admitted, if 
the contract itself is plain and free from ambiguity.' 

"In Davis v. Treharne, supra. Lord Blackburn said, in relation to the ex- 
<luRlon of the right of support: 'If Mr. Treharne, when he left the land. had 
by express words or by necessary implication, said. "You may take away ail 
the minerais," or, "You inust take away ail the minerais, letting down the 
surface," he had a perfect right, at least before he had made the two building 
leases, to do so.' 

"Other English cases mlght be cited on the question of the interprétation 
of instruments aS to waiver or exclusion of the right of support. From them 
it is simply a question of intention, in the usual way, from the words used 
in the instrument. 

"In McSwinney on Mines, this subject is treated under certain divisions. 
T'nder the division (d), the first case revlewed is Harris v. Rydiug, supra, I 
ipiote from that work, on page .S39, as follows: 'With respect generally to 
the varions cases referred to in divisions (b), (g), (d). and (e) of the présent 
KUhject, the following observations may be made. In the earlier cases th» 
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courts,, In construlng the instruments before thetn, apparently adopted ihe 
curious mode, both In the case of land in Its natural state, and of land ia its, 
uonnatural state, of assuming, in the flrst Instance, the existence of an Inten- 
tion, that the right of support shoùld not be dlsturbed ; aud of then proceed- 
ing to consider, whether the provisions used eould not be reconciled with that. 
iiiteution. In the later cases, on the pther hand, the courts seem to hâve as-; 
sumed, nolhiug ; but to hâve pix)ceeded at once to construe the instruments' 
befoçe theni accordiug to their literal and.natural meauiug. It is, in many 
respects, difflcult td reconcîie the earlier with the later cases; and, on thèse 
grqunds, the difflculty seems capable of explanation. It need hardly be added 
thftf:, the. later cases must, ât thé présent day, be considered authoritative. 

",'Iîaving regard to thèse. circumstances, the follo\ying propositions inay, ks 
the resuit bf tbe cases, in which the instrument of severance is produçible, 
and in.-Wiiiph soine con tract has been made, ot is said to hâve beén made, with 
respect to. support, be considered as esfablished: . ' ."'[ 

. " 'Çl), .instFumlents of severance are, at the présent day, constmed accord-' 
ipg ;to,,tneif;';literal and natural meaniiig, r^ther.jaian acçordlnè to preconceived 
assûpp|:j[o^'s. qf. the' existence of an inteption ' ih the partieSj^^çr Ih the. Lçgis-.' 
latHrfritJati'tiîé right. of suppo.rt should.iiot'b(î.^is^^ , ' ; ' '' ; 

,; " '(2)i-,Wîiere it appears frqm the e;Wpress .wwds of sucli, instruments^ or by' 
cïear inten,(|ment tjberefrpjn, that it ■jf as the iiitefl^ion'tô excliidé' thé right, ef-, 
fe.çt;wi}i be'given to such intention. ,...' '•.-.', i, 

'(3) Where the mineowner is' relieved frbm liâbility for damage, the' sur-' 
face own^r içay often be p.resumed to h.ave been compensa,te(} by anticipation. 
But ip Qther cases, the présence of a clause ,, for CQùipensfitirig the surtace^ 
owne;:^, .àt.all.events. -if It.refers to -unde.rgroun'd; ,wof kiiig, '^rp matenal ele-'' 
meut^,.in ascertaining an Intention to excljj.de' ,:pie ; right' ,*,,.* *; 

"'(7) Th,Q çopamon covenants to work'in thè .ûsual. and njbs.t gpproved mode, 
or. . thé; Ç«mmon. clause in ;ah.incIosure act under which miijes are reservèd to 
the ïbrd, of holding and enjoying them in as. full.ample 'and.beneflclal a man- 
ner ;a.s.ij|.the,act had ijot been made, or the;çQmmQu clause^ .givihgfull Ijb- 
erty'ofi.wflrklng and winning, are not, 6f themselves, sufflciént' tp, exclude the 
right-' ■..-:,;, ■ ■ . . . '. ' 'li ' .- ;■- .',\. '.,' ■,. \ , ' '".'ij../ 

, , Other propositions are .^édjjced. by the author, .whieh I d,eem it unne.çessary 
tOij-epeat.' ,, , ■ '■'-. .. . - , '. '. ' ;,. , ■."■',.., 

, ''Froiq thip I.t appears that the early English cases, such as Harris v. Ry- 
ding,. are diseredited in their own land upon the question of the construction 
of . instruments relating to the waiver or exclusion of support, and are no 
longer considered as authority at home on that question. They are, however, 
relied on hère as. conclusive on that question. It seems to me|that tliese early. 
Epglish cases wouid corne with more force, as persuasive argument, if they 
had not been discredited in the land f rom which they corne. 

"It Is hardly necessary to say that .American cases which adliere to, and 
follow Implicitly in the fobtsteps of , those early English cases, on the ques- 
tion, bf construction of instruments of severance, adoptlng the same 'curions 
mode' of construction, would be discredited in Éngland, and it seems to me 
In reason should not be followed by us. 

"In argument, much stress is laid upon the ability and learning of the 
English judges. I concède it ail. I would detract nothing from their World- 
wide réputation for ability aud learning In the law ; but I do say that the trend 
of the Eijglish courts, with ail their greatness, is toward, if indeed they bave 
not already come to, the position, to which every other court it seems to me 
must flnally come, of construlng an instrument oonveying coal or minerais 
under the ground in Identically the same manner in which ptlier written in- 
struments are construed, and in the same manner as ius^ruinents conveying 
any other species of property, free from presumptions or implièd réservations 
not applicable to other instruments of convèyaiice. ,, 

"This being the true rule, we seek the intention of the parties to the instru- 
njent Involyed in.thts case, as the paramount end to beattained. Certain rules 
pf law applicable to contra cts are referred to, ali of which will simply aid us 
in ascertaining tbe intention pf the parties. Ail the provisions of the contract 
must bé considered together, Theh resprt must first.be had to the language 
used by the parties therein. As has been said, the ëoiitract of the parties 
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is the law to them. The words are to be given their plaln, ordiuary, and popu- 
lar meanlng, unless they bave acqulred a peeullar sensé in respect to the par- 
ticular subject-raî^tter, a,s by the known usage of trade or the like, or unless 
the context shows. thâ|t tjie parties used them in some other and peculiar sensé. 
17 Am. & Èng. Enc, Lull; iliailroad v. Schutte, 103 U. S. 118 [20 L. Ed. 327]. 
When the contract is fhus considered, and It appears to be free from uncer- 
tainty and ambiguity, and the intention of the parties is apparent, the taslc Is 
at an end. Uhl v. Ohio R. Co., 51 W. Va. 106 [41 S. E. 3401 : Story on Con- 
traets, §780; 9 Cyc. 587; Glbney v. l'itzsiunnous, 45 W. Va. 3.34 [32 S. E. 
189] ; Devlin on Deeds, i 837 ; Sait Co. v. Campbell, 89 Va. 396 [16 S. B. 274]. 

"Before the deed in question was made, the plaintiff was the owner of the 
fee and everything In the land in question. He might hâve removed the sub- 
jaeent estate, and permitted the surface to subside. He might hâve destroy- 
ed Ijoth, or used them at his pleasure, so long as he did not injure another. 
What he might bave done himself , he might graut to another the right to do. 

"For a valuable considération, the plaintiff granted the coal under the land 
in question, w'hich means ail the coal, and he granted certain mining rights, 
and privilèges, among whicii was the following: 'togetlier mth the right to 
enter upon and under said land and to mine, excavate and remove ail of said 
coal.' It will be observed that thèse words are not 'the common co venants of 
working In the usual and most approved mode,' or 'the common clauses glv- 
ing fuU liberties of working and winnlng.' It cannot be said that the minds 
of the parties did not meet upon the removal of ail the coal, when they so ex- 
pressed it in the deed. 

"If the right to support may be waived or excluded by contract, what kind 
of a cpntract is necessary for that purpose? The plaintiff granted ail the coal, 
and the ownership of the surface and of the underlying coal was severed, 
creatlng a separate estate in each. If the deed said nothing more, the owner 
of each would be bound by the rule, sic utere, etc., if the deed said nothing 
more, I would without hésitation hold that the owner of the surface would be 
entitled to support, and that the owner of the coal could not so use it by re- 
moving ail of it as to injure the surface. The deed does not stop with the 
grant of ail the. coal. It contalns the express addltional grant, on the part 
of the plaiintiff, to the grp.ntee, of the right to enter upon and under said land 
and to mine, excavate and remove ail of said coal. It is contended that^ the 
conclusion reached in this case overlooks the fact that the law is a part of 
the contract so far as the parties bave not otherwise coutracted. I think it 
does not. I go further, and say that the parties to this contract are pre- 
sumed to hâve known the law at the time they entered into it, and to hâve 
known tliat if the deed rested with the simple grant of ail the coal and noth- 
ing more the grantor would then be entitled to support for his surface. 
Knowing the law, the parties undertook to further contract. The grantor 
being willing to give further privilèges, and the grantee desiring further priv- 
ilèges, they placed in the deed a ;further provision granting the right to enter 
upon and under the land and to xemove ail of the coal conveyed. This intent 
glves effect tothe addttional grant; otherwise, It \y6uld sçem to be meaping- 
less, and not to grant more than a way of necessity, wbich, the law would give 
without it. In fact, that is the position taken by the learned attomeys for 
. the plaintiff. It is true that other mining rights are also granted, and the 
provisions granting them are not without meanlng. But the particular grant 
of the right to enter upon and under the land, and mine and remove ail of 
the coal, is virtually witiiput meaning if it does not give to the grantee the 
right to remove ail of the coal. 

"I thlnk there Isa vast différence between a grant of ail the coal simply 
and a grant of ail the coal together with the right to enter upon and under 
the land, and reiuove ail of it. Without a right to remove ail, the owner of 
the coal may not do so, if to do so would injure the surface. 

"As to the waiver or exclusion of the beneflt of the rule, sic utere, etc., 
upon which alone the right to support rests, I ask in what more effective 
way may, it be waived or excluded by the surface owner, than by positively 
agreeing or assenting, Ipr a valuable considération, to the spécifie use com- 
plained of? The plaintiff complains tf the use by the removal of ail. He 
bas by express, positive words, not by implication, agreed to the use of which 
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Ile complains. No claim ia made tliat tbe ' ^ords ' nsed hâve aiiy technict^l 
méknliig, as applied to the subjeet-matter of the deed. The words are in- 
tellî^blé to a;il. They mean the same to tlié llnéuist and the unlettered. If 
the English langruage were searched for words Of coiiseni or agreement to 
the rem'oval of ail the coal conveyed, I apprehend that none more appropriate 
could be found. Then, bas the défendants© iised Its property as to damage 
the plaintiff? According to the averments of the déclaration, It has; but 
we canuot stop there. Has not the plâlritifC eonsented and agreed to that 
speclûc use by bis solemn deed, aiid thus beên barred of hls right to comi)laiiT? 
If the plaintiff is injured by the performance of the oontract; is it not damiium 
àbsqûe Injuria? I milst ànswer in the afflrïjiative. So long as the constitu- 
tionàl.guaranty of theright to contract exists, a maii may so contract, and 
the.cçlitract must be respected by the court. If a party chooses by a biuding 
contract to agrée to an act resulting in daihagé to hiS property, he lias the 
;right to do Uo. It is a proper subject oî contract. Can the plaintiff say: I 
hâve agreèd in unèquivocal terms to the Spécifie use of the defendant's' prop- 
erty of vrhich ï now complain, but sic utere tuo ut alienum non Isedas. I hâve 
agreed to the act, anticipated the injury, ànd received the compensation there- 
for. May I liot sue and recover the compensation agalnî I answ'er, most cer- 
tainly not. To answer in the affirmative would be to say that the principle, 
sic utere, etc., may be invoked to impair the, obligation of a binding contract. 
No such application of this principle is authorized by law. ; It may not be 
use'd to perpetrate a fraud,' neither may'it be used against the express terms 
of a contract, or to impair or destroy its obligation. 

" 'It is a gênerai rùle of law that no one can inalntain aii action for a wroiig, 
where he bas eonsented to the act which occasions his lOss.' 8 Am. & Ehg. 
Énc. L. ,698 ; 1 Broom's Légal Maxims, 2G8,' qliotlpg Tindale; C J. 

"In oth«r llke cases, where a party has so contractéd or eonsented, It woiild 
ÏÏftrdly bè contended that he niight, notwithstanding the contract, recover 
damages. 
. "If the owner of à buildiiig sell and eonvey the materïals in a story of the 
building, together with thé right to remove ail of them, may he afterwards 
cohiplaln of the removal of wliat 'he sold? If one sitting'o'n a chair in his 
own home, sells that chair together with the right to remoYé ail of it, ànd It 
is removed under the contract, may he afterwards complain becaùse lie has 
not the support of the chair as he had before the sale and removal? If one 
agrées that another may do a partlcular act which otherwise would constitute 
a trespass to the former's' propertj^ and that act is done pursuant to the 
àgreement, may he complain? It is hardly necessary to say that, in such 
cases, damages may not be recovered produced alone by the spécifie act agreed 
to, if there be no négligence or malice in the manner of doing the act. Il- 
lustrations mlght be multipliéd indeflnitely, The intention of the parties to 
the deed is apparent, certain and unambiguous, from the language used. The 
language of the deed gives the grautee the right to remove ail the coal. 

"It may be clalmed that, althou^ the grantee is given the right to remOve 
ail the coal, if he does so he should provide artiflcial support. As Sald by 
Baron Bramwell, this is Impossible, owing to the expense. I doubt if it is 
possible to Support a whole tract of land modo et forma by artiflcial means. 
It seeins to me that there must be some subsidence, some settling, of the sur- 
face, if artlfieial support alone be resorted to. What has been said in rela- 
tion to agreeing and cousenting to the spécifie use, disposes of the question of 
artiflcial support as effectually as the question of natural support. Taking 
the deed as it is averred to be, we flnd no express covenant for artiflcial sup- 
port. I do hot think that artiflcial support was within the contemplation or 
intention of either of the parties when the deed was made. No language was 
used from Which such intent may be implied. The court cannot make a con- 
tract for the parties, and canUot extend or enlarèe one already made. 

"Jlany of the English cases lay stress upofl the fact that, under the partlcu- 
lar instruments tiefore them, the mining rights appliëd.to acts to be done 
upon the surface of the land only. If anythlng were needed to show the con- 
tràry intent hère, the word 'under",' When read with the rest of the deed, 
Certa'ihly perforins" that functiou; It cannot be said, if the word 'under' is 
*tb hâve eft'eet, that it does libt clearlj' mean that the rights gfanted may be 
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exerclsed under the land, and that thé rlgTit of removal relates to tlie coal 
conveyed undei- the land. It may be claimed that the word 'uiuler' shonW 
be exeluded as répugnant. Why should it be excluded? The claim is rlmt 
it is in conflict with the dominant and primary inteut of the deed. Is this 
true? What is the primary or dominant intent of the deed? The primary or 
dominant intent is to couvey the c-oal under the grouud, and the right to re- 
move ail of it under the ground is not in conflict. but consistent with this 
dominant intent. It is argued that the dominant intent of the deed is to re- 
serve the surface. I cannot agrée with that. The plaiutiff does not own 
the surface by virtue of this deed. Ile waa the owner of it before tliis deed 
was made. He derlve<l title to it. as well as to the coal conveyed, from sonie 
other source. He simply did not part with the surface by tliis deed, farther 
than therein speoifled. 

"No réservation of surface is expressed in the deed. It was not necessary 
to do ;so. I must give meaning and efifect to the word 'nnder,' because I be- 
lieve it Is ratlonal and consistent with the resldue of the deed to do so. 'Ruîes 
of construction are adopted wjth a view of ascertaining the iuteutiou of the 
parties, and are founded in expérience and reason, and are not arbiti-arily 
adopted. They are not Intended to make terms for the contracting parties, 
but simply to aseertaln wliat the language means which they liave employed 
în their çontracts.' 2 Devlin on Deeds, § 837. 
: "If, however, there were a doubt (which I do not concède), then the rule 
that the deed musf be construed most strongly against the grantor is ap- 
plicable. 'Where the grant shows the intention, even though ambiguously 
stated, followlug the rule that It is construed most strongly against the gran- 
tor, the right to surface support wlll be held not to exist.' Snyder on Jlines, 
§ 1032, and cases there cited. It Is said that this rule, that a deed nnist be con- 
strued most strongly against the grantor, is the last iule to be resorted to, after 
everythlng else bas failed, and for that reason it is Inveighed against in argu- 
ment. If it be the last, and there remains àmbiguity after the others hâve been 
applied, it must certaihly be applied before reaching a décision In favor of the 
grantor. It hardly seems fair to treat this rule so harshly, when we remeœ- 
ber that we hâve a statute (section 2, c. 72, Code ) designed at lea.st to em- 
phasize and carry It into efifect. Mr. Minor in bis Inst., vol. 2, page 918, 
speaking of, the like statute in Virginia, says that it 'seems to be designed 
to carry this prlnciple of the comnion law yet further, althpugh tbere bas 
been as yet with us no .ludicial détermination as to its construction. ïhe 
enactment is that every deed conveying lands shall, unless an exceiition be 
made therein, be construed to include ail the estate, right, title and interest 
whatever, both at law and in equlty, of the grantor, in or to such lands.' 

"I think the language used in the deed under con.sideration, no niatter what 
may be the ground upon whleh the right to subjacent support is thought to 
be based. is sufficient to exclude the right to support. I would apply bere the 
same rules of construction applicable to other instruments of like character 
conveying other property ; no stronger, no weaker, but with the same effect 
upon ail. This is the trend of many of the late cases and authorities, and 
I feel that it is the true rule. 

"Section 7, c. 70, Code, is cited as bearing upon this case. In my judgnient, 
•it bas no application. 

"It Is coutended that the court should look at the hardship of a décision in 
favor of the défendant. If the contract is binding, the court cannot relieve 
against it, because of hardship alone. It Is claimed by each side that great 
hardship will resuit, in case of an adverse décision. This may be true; but 
if true, It is a hardship of their own making. 

"According to the déclaration, the plaintiff's surface has subsided, and dam- 
age resulted. If the plaiutiff was required to leave. of the coal conveyed to 
it, enough to supjxirt the surface, which is estimated at from one-fourth to 
one-balf of the whole, then the part so left would be of no value in place 
to the défendant. Under our law, the défendant, belng the owner thereof, 
must pay taxes on the portion left, through ail the years to corne. It is per- 
sistently urged that the modem and best methods of mining require the re- 
moval of ail the coal for the beneflt of the surface ; that to do so permits the 
surface to reform and the remaining strata to re-unite, thus preventlng the 
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contlnuous dralnlng of the water from the surface. This may or.may not 
be true; I do not know. If true, tlie damage to plalntififs surface may not 
be so great as it otherwlse would be." 

We are not unmindful of the fact that the décisions of the courts of 
England and many of the courts of this country as respects this ques- 
tion are not in harmony with the décisions of the courts of West Vir- 
ginia. Nevertheless, we find ourselves impelled to the conclusion 
that this différence is on account of the peculiar facts involved in this 
case, and not because of the propositions of law announced by the 
courts to which we refer. It must be borne in mind that the décision 
of the West Virginia Court of Appeals will be held by the courts of 
that state to be a ruie of property in that state in ail suits that may 
be instituted between citizens of said state. If this court should dé- 
cide otherwise, we would bave a condition in that state, which would 
be without a parallel in judicial procédure. Under such circumstan- 
ces, we would bave one rule of property by which citizens of West 
Virginia would be governed and an entirely différent rule of property 
where a suit was instituted by a nonresident of West Virginia in the 
Fédéral court. This would necessarily resuit in a great injustice and 
lead to interminable confusion; and, on that account, we would be 
inclined to adopt the rule of the West Virginia Suprême Court of Ap- 
peals, even if, in view of the peculiar provisions of the conveyancè 
by which the land in contrûversy was transf erred, we did not find our- 
selves in accord with that tribunal. For the reasons stated, we are of 
the opinion that the learned judge who heard this case was not in 
errbr in sustaining the demurrer filed therein. Therefore the judg- 
ment of the lower court is afïirmed. 



GOLD V. SOUTH SIDE TRUST CO. 
; (Circuit Court of Appeals, ; Third Circuit May 5, 1910.) 
■ i No. 1,351. 

.1. Bankrxjptct (§ 4(37*) — Appeal— Review— Discketionakt Rulings. 

A ruling, concurred in t)y both référée aud nistrict Judge in an admin- 
istratiTe matter in bànkruptey, which is discretionaty, will not be re- 
versed by the appellate court, unless unmistiUîably wrong. 

[]3d. Note. — For other cases, see Bànkruptey, Dec. Dig. § 407.* 

Appeal and review in baukruptcy cases, see note to In re Eggert, 43 Ç. 
C. A. 9.] 
2. Bankeuptcy (§ 467*) — Sale of Troperty— Payment of Brokbb's Commis- 
SION--D1&CBET10N oF Court. 

The action of à District Court, affirming that of a 'référée, In refusing 
to allow a commission to a broker for uegotiatlng a sale of property of 
à bankrupt, will not be reversed on appeal, where there was no contract 
by the trustée to pay for the service, but, on tlie contrary, the trustée re- 
fusée to make a contract, and told the broker that, if he desired a com- 
mission, be would bave to présent a pétition to the référée or the court, 
which he did not do prior to the sale. 

[Ed. Note. — For other cases, see Bànkruptey, Dec. Dig. § 467.*] 

Archbald, District Judge, dissenting. 

*Por other cases see same toplo &'| ntjmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appea] trom che District Court of the United States for the West- 
ern District of Pennsylvania. 

In the matter of Frank Torchia, bankrupt. Krom an order of the 
District Court, refusing the pétition of Jacob Gold, he appeals. Af- 
firmed. ■ 

The following is the report and opinion of Blair, Référée; 

On November 10, 1!>09, Jacob Golrl flled his pétition, settiiig fortli that he 
"succeeded" in sellins to A. Rieorrtino a certain lot of groimd belonging to tlie 
banlvTupt's estate in tiie eity of Pittsburg, fronting 54 feet on the soutberly 
side of Webster avenne, and rumdng back 110 feet ; that the liighest priée 
bid for said property at public sale was !S17,(XX), and that petitiouer succeeded 
in getting for the same the su m of $34,000, after working at the sanie for 
over three month.s — and asking the référée to award him 2 per cent, commis- 
sion on said sura of $34,000. This the référée refused to do, and thereafter, 
on November 26, 1909, a pétition for a certiflcate of said ruling of the référée 
was presented, and upon certain statements of eounsel, made at the time of 
prêsenting the said pétition for a revlew, the référée ordered a rehearing of 
the matter, and thereupon, on December 2, 1909, a hearing took place before 
the référée at his office in the clty of Pittsburg, at which certain testimony 
and évidence, a true and correct transcript of which is herewith flled, was 
presented to the référée. 

From the testimony and évidence in the case it appears that the petitioner, 
Jacob ;Gold, is a real estate broker in the city of Pittsburg. About four 
months ago, or sonie time in the last sununer, he called upoii Mr. Page, prési- 
dent of the South Side Trust Company, the trustée in the case, and he says 
that Mr. Page told him to sell the lot above mentioned, and that he wouldget 
a commission. Ile further states that the commission was then and there 
agreed upon as $080. He af terwards qualifies this, of course, by saying It 
wns 2 per cent. He further testifles that ^he interested one Ricordlno, the 
purehaser of the property, in, the purchase thereof, and in this he is corrobo- 
rated by Ricordino's hookkeeper, and to some extent by Mr. Page, the prési- 
dent of the South Side Trust Company, the trustée in this case. His testi- 
mony is to the ejïect that there was an agreement by Mr. Page that he should 
hâve a commission of 2 per cent. ; but his own testimony as to this is by no 
means as clear as it ought to he, and hardly goes further than that his un- 
derstanding was that he was to get 2 per cent. On the other hand, Mr. Page, 
who appeared as a w'itness before the référée, and who frankly stated that, 
if the petitioner were entltled to it, the trustée had no objection to his receiv- 
ing it, sayE that when Mr. Gold came to him he told him distinetly that the 
trustée would not agrée to pay him any commission whatever, and that if he 
wanted a commission he must apply to the court and obtain au order author- 
izing the payment of any such connnission. This Gold did not do, but now 
cornes on an implied contract or quantum meruit from this estate. 

The weight ôf the testimony, as already stated. shows that there was no 
express contract on the part of the trustée to pay him a commission, and the 
question is whether, without such express contract, and without a prevlous 
order authorizing such commission, the petitioner is entitled to a commission 
on the sale of a bankrupt's real estate, which had been advertised for sale, 
and upon which bids had been publicly made to the trustée. The référée is of 
opinion that, upon sound principles, this claim must be refused. While it 
may be that in the giyen <?ase the bankruptCy court would feel Justified in em- 
ploying an agent, sound poliey (orbids that daims of this kiud, based upon 
services alleged to hâve been rehdered in procuring purchasers, and brought 
to the attention of the court In the flrst instance after the sale, should be per- 
mitted. A ba:nkrupt's property is always for sale, and, so far as the estate is 
coucerned, the services of an agent opdinarily are in no way required, and 
the law' désignâtes the agent who shall make the sale, namely, the trustée of 
the estate. The opportunity which the récognition of such a claim as this 
would afford for fastening upon estâtes alleged claims of brokers and agents 
led thé référée years ago to instruct trustées- that they jwere to make no con- 
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tracts with" agents for coinmissloiis In the sales of property of estâtes In tjieir 
hands, and that, if they did so, they undertook a serions Personal responsibll- 
Itj' In making sueli coutracts. If an agent is to toe employed by a trustée, 
wliose duty it is to make the sale, his employment should be approved by the 
court before the services are rendered. Even In the case of a private owner, 
an agent must show a contract, express or Iniplled, with the owner, before 
he can recover. In thls case it is dlflieult to see how the bankruptcy court 
wonld hâve authorized the connnlssiou claimed. The record In the case dis- 
closes that the real estate of the bankrupt is subject, in addition to si)eciflc 
liens on each property, to gênerai liens of judgments, etc., to an amount ap- 
proximiitlng $100,000. Any commissions authorized would hâve to be paid 
ont of the purehase money, whieh might be a great injury to lien credltors, 
or, if not, ont of tlie gênerai estate, an even greater injury to the unsecured 
credltors. 
The référée is of opinion that the pétition in thls case should be refused. 

lyowrie C. Barton, for appellant. 
James h. Wehn, for appellee. 

Before BUFFINGTON, Circuit Judge, and ARCHBALD and 
CROSS, District Judges. 

BUFFINGTON, Circuit Judge. This is an appeal by Jacob Gold 
from an order of the bankrupt court confirming a report of a référée 
which réjected a claim of said Gold. The case arose on a certified 
question, viz. : 

"Whether, under the facts set forth in the pétition of Jacob Gold, and the 
testlmony and évidence thereunder, the petitioner is entitled to hâve allowed 
him the sum of $680 as commission ou the sale of certain real estate." 

The pétition of Gold set forth that he was a licensed real estate 
broker; that the highest price bid for the bankrupt's property was 
$17,000; that "your petitioner succeeded in getting for the same the 
sum of $34,000, after working at the same for over three months." 
There was neither proof nor allégation of any contract to pay on the 
part of the trustée, or any application to the référée for allowance for 
prospective service. In the absence of such contract or allowance, was 
the court in error in sustaining the refusai of the référée to allow 
fées? Clearly not. No légal liability existed, and, while it may be 
that under the facts hère disclosed the référée might hâve allowed com- 
pensation, such allowance would be an exercise of discretionary power, 
and not an en forcement of légal rights. Indeed, the counsel for the 
appellant conceded at the argument in this court that the allowance 
of this claim by the court and référée was discretionary. Such being 
the case, and althotigh there may be merit in the appellant's conten- 
tion, we are strongly averse, unless it clearly appears wrong was donc, 
to reversing a ruling concurred in by both référée and District Judge 
in an administrative matter. If abuses threaten to creep into bank- 
rupt procédure, those charged with local administration are in better 
position to prevent such abuses than are appellate tribunals. It fol- 
lows, theref ore, that in such matters the court's action should not be 
reversed, unless unmistakably wrong. 

Now in this case the appellant had no one but himself to blâme if 
he is not paid for services he rendered. In common with a large num- 
ber of brokers in the city, he received from the trustée a circular 
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letter calling attention to this property. In response thereto he met 
the trustée, vvas encouraged to sell, and a commission of 2 per cent, 
was talked about ; but, as he testifies, the trustée did not hire him to 
sell, and expressly told him that he "would hâve to présent your péti- 
tion to the référée, or the court, in case you wanted any commission 
in the matter." The testimôny of the trustee's officer was : 

"Q. What arrangements did you make wlth Mr. Gold, if any, with référ- 
ence to thls commission? ' A. I ain not sure that anytliing was sald about 
commission, but the flrst talk I told him we could and would not agrée to pay 
him any commission — we could and would not pay any commission, but he 
would hâve to présent a pétition to the court ; and I said, 'In the event, if 
you would get a comrnission, what commission would you want?' and he said, 
'Two per cent.' We nevçr made any agreement to pay him 2 per cent, or any 
amount, and I admit I think his efforts resulted in the sale ; but I never 
agreed to pay him any commission, but he would présent hls pétition hère. 
As to whether he was to be paid, It was simply that the trustée would not 
pay; but, if the court would allow him a commission, he would ask for 2 
per cent." 

Had he made the application suggested, the Hen creditors, who 
were entitled to the proceeds of the sale of this real estate, would hâve 
had notice, and ail dispute and uncertainty avoided. But in spite of 
the warning, and without making the application suggested, the broker 
went ahead. He was not only a volunteer, but a volunteer with warn- 
ing. If under such circumstances he had a right to collect for his serv- 
ices, or the bankrupt court should allow them, we can well see a dan- 
gerous précèdent might be set. In view of that possibility, we think 
it unwise to disturb the joint action of judge and référée. 

The appeal is therefore dismissed. 

ARCHBALD, District Judge (dissenting). This is not, in my 
judgment, a matter of discrétion. The petitioner has a valid claim 
against the bankrupt's estate for services performed as a duly licensed 
real estate broker, undertaken at the instance of the trustée, by which 
the estate was materially benefited ; and the court was bound to recog- 
nize and allow it. .After the property had been twice put up at public 
sale, at which $17,000 was the best bid that could be obtained, the 
trustée sent circular letters to a number of real estate brokers of Pitts- 
burg, including the petitioner, soliciting their assistance in procuring 
a purchaser; and after several months' work the petitioner succeeded 
in interesting a responsible party and getting him to give the price 
which the trustée demanded, $34,000, at which the property eventually 
was sold to him. It was understood that the petitioner's claitji for 
commissions would be 2 per cent, on the amount realized, which the 
trustée assented to as reasonable, provided the court approved it. It 
is no doubt true that the trustée did not bind himself to pay that 
amount, and, indeed, could not, except conditionally ; the approval of 
the court, as in every case, being essential. But subject to this condi- 
tion the validity of the claim was recognized, and the court in justice 
was bound to ratify it. The claim was called to the attention of the 
refereè before the sale had been finally confirmed, and it is not, there- 
fore, as though it came in afterwards in réduction of the price at 
which the sale was reported. If this was a case between individual 
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parties, there would be no question as to liability ; and tHe bankruptcy 
court ought to be as ready and as much bound to recognize its obli- 
ga,tions as an individual. The petitioner was not a volunteer. He 
acted by direct solicitatidn, -the trustée seeking to avail itself of the 
fàcilities of thé brokerage business in which he was engaged; and hi» 
efforts were most successfUl, the prîce obtained through his action 
being double that which had been bid at public sale, $17,000 addi- 
tional — ^a very materialadvànce— being secured by means of them. 

The reasons giveh by the référée for réjecting the clairri are far 
from satisfactory. Hié seems mainly to fëly çn thepolicy which he 
has adopted, and the rute. which he has laiddowniin pursuance of it, 
by which he requires trustées to get authOrity in advance when the 
assi^s'tance bf brokers is i^'éired inmakirig saîéis of 'féal estate.' No 
doubt the rule, as a ruie;; is a goad oné, and may prÔpèrly be ïnvbked, 
to protect bankruptcyi estâtes against.inroads, to which they might 
otherwise be open. But judgment, after ail, is to be exercisèd, and 
the rule iS; not to.be applied , jndiscriminately tp throw out claims pf 
merit; A policy is not tb;be pursued as à har<i and fast rule where it 
Works injustice. It seems to be impl.ied by the référée that^ as trustées 
are the agents designated by;:the law.tq make'^g.le çf reai estàté, they ' 
are themselves to hunt,. uptpurcHasers;, but thèy are ehtitled to the 
assistance of counsel, to. guidé them legaUy, and mây émploy an auc- 
tioneer to cry their sales without question; and why,,then,may they 
not avail themselves in a prpper casç- of the expenerice pf real estate 
men to help dispose to'advantage of .the propeirty? They certainly are 
not called upon to drum up bidders; and if they are not to be allowed ' 
to get such assistance, bankruptcy estâtes are likely td suffer, as would 
hâve bçen the case in this instance, rather than thc; opposite. Even, 
therefbre, on the basis , that the allowance of this claim is discrétion- . 
ary, the référée has practically refused to exercise his judgment with 
regard to it, disposing pf it on immaterial issues, rather than a consid- 
ération of the merits. ,, 

To affirm this decree, in my judgment, would work an injustice in 
order to support a policy, and I thereforç dissent fr'orh it. 



SEEFBLD V. DUFFER.t 

(Circuit Court of Appeals, Fifth Circuit May 16, 1910.) 

Vo. 1,945. 

1. Courts (§ 359*) — FEnEKAii Courts— State Laws as Rtiles or Décision. 

In determining the tltte of real estàte, the fédéral courts are governed 
by the làw of the state as to transfers and aliénation, and the effect of 
decrees' and Judgments of the state courts and as to the Construction of 
Its statutes are controUed hy the décisions ot Its highest 'court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig; §S' 9S9. 943: Dec 
Dlg. §.869.*:.; ■ ■ , .„■.,. 

Statç. laws as rules of décision In fédéral courts, .sep notes to Wilson 
, T. ,Perrln, 11 C. Ç. A. 71; HiU v.,Hite,;29 Ç. C. A. 5530, 

•Foi- other casen «eesame toplc* S NirtiBaR In Ceci & Am. Dlgs; 1907 to date, & Rep'r Indexe» 
tRehearlng denled October 3, 1910. 
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'2. COÙKTS (§ 374*)— FEDERAL COURTS— PROCEDURE OF STATE COURTS— EQUI- 
TABLE Défenses in Actions aT:E.aw. 

The rule that équitable defenses^cannot prevall against the légal tltle 
in the fedei-al courts is not affçcted by the statutes of the state or the 
procédure of its courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 981 ; Dec. Dlg. § 
374.*] 

3. Public Lands (§ 172*)— Texas State Lands— Sale op Headright Certif- 

icate by Administbatob— Effect of Patent to Heirs of Décèdent. 

Where a headright certlficate issued by the Board of Land Couiniis- 
sloners of Texas was sold and transferred by the adminlstrator of the 
hol.der under an order of court, was located by the purehaser, and a pat- 
ent issued in accordahce Vcith the ùsual practlce to "the heirs" of the 
décèdent, their heirs and assigns, the purehaser acquired only the équita- 
ble title to the land, the légal title passing to. the heirs of the deceased. 

[Ed. Note. — For bther cases, see Public Lands, Cent. Dig. § 573; Dec. 
Dig. § 172.*] 

4. Judgment (§ 475*) — Collatéral Attack— Probatb Courts — Gbanting Ad- 

ministration, 

Where a probate court, having jurlsdiction, bas determined that admin- 
istration upon the estate of a décèdent was proper, and has issued letters 
of administration and adminlstered upon the property, no other court not 
exercislng appellate jurisdiction can correct its errors of judgment. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 910 ; Dec. Dig. 
§ 475.*] 

6. ExEcuTORS AND Administrators (§ 29*)— Ordee op Atpointment or Ad- 
ministrator^^ollateral Attack. 

If an ôrder appointing an adminlstrator is so written as to leave it 
doubtful in what estate the appointment is made, other parts of the pro- 
bate record may be referred to for the purpose of removiug the dôubt, 
and where it appears that tlié adminlstrator qualified and acted in a par- 
ticular estate and made final report and settlement, under the law of 
Texas his authority cannot be questioned coUaterally to invalidate a. sale 
made by him. 

[Ed. Note. — For other cases, see Éxecutors and Administrators, Cent. 
Dig. §1 178-182 ; Dec. Dig. § 20.*] 

6. Judgment (§ 497*) — ^Collatéral Attagk— Courts of Probate Jurisdic- 

tion. 

Where the record of a court of gênerai jurisdiction in probate matters 
shows that the necessary steps were taken to Invoke such jurisdiction In 
a given case, or when the record is silent on the subject, the decrees of 
the court are conclusiye when coUaterally called in question. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. § 937 ; Dec. Dig. 
§ 497.*] 

7. iNJUNCTioN (§ 26*) — Kestraining Action— Trespass to Tbt Titlb>— Eq- 

uitable Title. 

In 1850 a county court of Texas, which was a court of gênerai juris- 
diction in probate matters, appointed an adminlstrator of the estate of a 
décèdent, who under order of the court sold a land certlficate which had 
been issued in favor of décèdent, the sale was approved and a conveyance 
executed to the purehaser. He located the certlficate and a patent was 
issued in favor of the heirs of the décèdent, but was delivered to and 
reeorded by the purehaser who with his grantees asserted ownership of 
the land, exerclsed control over it and paid the taxes thereon for more 
thau 50 years, a part of the time being in open and notorious possession. 
By Laws 2d Leg. Tex. c. 157, in' force at the time, the administrator's 
deed was prima facie évidence that ail tbe requlsites of the law had been 
complied with in making the S'ale. Held, that the beirs of tbe décèdent 

*For other cases see same topic & § ndmbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



216 179 FEDERAL REPORTER. 

were not entltled after such lapse of tlme to assert the légal tltle as 
against such équitable tltle and. tiat an action of trespass to try tltle 
brouglit by one of such heirs In a fédéral court would be enjoined. 
' [Ed. Note.— -For other cases, see lajunction, Cent Dlg. §i 54, 57, 58 ; 
Dec. Dig. § 26.*] 

8. Equitt (I 86*)— Lâches— Geounds or ' Bae-— Récognition of Right bt 
Adverse Paett. 

Lâches cannot be imputed to one In possession of land under an équita- 
ble tltle for delay In resortlng to a court'of equity for protection against 
the légal tltle so long as there is iio àtteinpt to assert such tltle, and he 
bas no reason to anticipate such ah àttempt. , 

[Ed. Note. — For other cases, see Bqùlty, Cent. i)lg. § 232 ; Dec. Dig. l 
86.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Texas. 

In Equity. Suit by Herbert G, Seefeld against Mattie ,B. Dufïer. 
Decree for défendant, and complainant appeals. Reversed. 

C, L,. Bâtes, Marshall Hicks, and Y^k Hicks, for appellant. 

F. Vandervoort, for appellee. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

,, SHEI^By, Circuit Judge. This is a suit in equity to enjoin an 
action at law. The bill.was filed by Herbert .G. Seefeld, a citizen of 
Wisconsin, against Mattie B. Dufïer, a citizen of Illinois. The sub- 
ject of coiîtrôversy is 640 acres of land situated in Difnmit county, 
f ormerly a part of Bexar county, Tex,, and of value more than $2,000. 
The Circuit Court dismissed the bill, and the complainant appealed. 

The action at law sought to be enjoined was trespass to try title 
brought by Mattie B. Duffer, the appellee, against Herbert G- See- 
feld, the appellant. There is but little controversy as to the facts. 
Mrs. Dufïer is an heir of John E. Jones, and claims the land as his 
heir. Seefeld's contention is that he has an équitable title to the land 
by virtue of proceedings in the probate court of Harris county, Tex., 
in the matter of the administration of John E. Jones' esta te. Mrs. 
Duffer's contention is that the administration and the proceedings 
under which Seefeld claims are void. Thèse contentions présent the 
controlling question before us. 

It is necessary to state the facts in détail in order to détermine the 
law that should govern the case. On October 14, 1850, Jacob De 
Cordova présentée! his pétition addressed to the Chief Justice of Har- 
ris county, praying for the appointment of an administrator of the 
estate of John E. Jones. The pétition alleged that "John E. Jones, a 
citizen of Harris county, enlisted or joined the Mier expédition, and 
was killed in the assault upon the town of Mier; that he died without 
a will; * * * and that he is entitled to pay for services on said 
expédition." Notice of the application was given "as the law directs." 
The county court of Harris county, at the October term, 1850, granted 
the prayer of the pétition by appointing Jacob De Cordova adminis- 
trator. It was ordered at the same time that he file an inventory and 

•For otlier casea ses sajiMi tpsiis Si | numbhb lu Dec. & Am. Diga. 1^07 to date, & Rep'r Indexe* 
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give bond în double the amount of the appraisement. The questions 
as to the form and vaUdity of this order will be more fully stated and 
considered later. On December 9, 1850, an inventory and appraise- 
ment of the "eiïects of the estate of John E. Jones, deceased," was 
filed, embracing "headright certe. for 640 acres, issued by the Coms. 
of Harris County," vakied at $50, and a claim for "pay for services 
on the Mier expédition" for $350, valued at $87.50. J. De Cordova 
made oath to the inventory ^that it "comprises ail the property of the 
estate of John E. Jones," etc. — and gavei bond as the administrator of 
John E. Jones, deceased, the bond reciting that he had been duly ap- 
pointed. On March 24, 1851, on his application, an unconditional 
land certificate. No. 1,035, for 640 acres was issued by the Board of 
Eand Commissioners of Harris county, Tex., to Jacob De Cordova, 
administrator of John E. Jones, deceased. On April 21, 1851, the said 
administrator presented his pétition to the county court of Harris 
county, Tex., in which he alleged "that accounts against said estate to 
amount to one hundred and twenty dollars hâve been presented, that 
costs of court hâve accrued to amount of forty dollars, and that he 
bas not suffîcient means wherewith to pay the claims. He further 
represents that there remains to said estate headright claim of the 
decd. for 640 acres, 2nd class, issued by the Board of Land Coms. of 
Harrisburg, Harris county; the condl. certe. No. 985, dated Oct. 11, 
1838 ; the unconditional No. 1035, dated 24 March, 1851." The péti- 
tion concludes with a prayer "for an order to sell said headright, as 
also the land upon which the same may be located, as well as ail grants 
for land to be made by virtue of said certificate of headright by the 
govt. of Texas to the said John E. Jones, or his heirs or légal repré- 
sentatives." 

At the April Term, 1851, the court granted the order of sale as 
prayed for. On June 30, 1851, the said administrator made a report 
showing that, after giving proper notice, he had made the sale on 
June 3, 1851, pursuant to the order of the court, and that W. R. Baker 
was the highest bidder and purchâser at $20. The property sold is 
described as follows in the report of the sale: 

"The condltioual and unconditional Tieadriglit certificate of Jolin E. Jones, 
issued by the Board of Land Coms. of Ilariis (Harrisburg) county. for 640 
acres, 2nd tiass; the condl. certe., dated Oct. 11, 1838, No. 08.5; the uncon- 
ditional, dated Jlareh 24, 1851, No. 1,03.5; as also the land upon which the 
same bas been looated. as well as ail grants of land to be made by the govt. of 
Texas by virtue of said headright to the said décèdent, or his iieirs or légal 
représentatives." 

The report of the sale was confirmed, and the administrator was 
directed to make conveyance to the purchâser, William R. Baker. On 
July 3, 1851, said administrator made deed in due form to William R. 
Baker, as directed by the court, which was recorded in Bexar county, 
Tex., on January 25, 1853. On November 5, 1851, said administrator 
filed his account for final settlement, which account was approved and 
the administration ended. After the purchase of the certificate by 
William R. Baker at the administrator's sale, as before stated, he had 
the land located under the certificate surveyed, and applied to the 
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State of Té?c'as for; and obtained/ a patent' for tlie lànd'. The patent 
was not issued to Baker as the transférée of the certificate, but was 
issued tô "the heirs of jotti E. Jones, dec'd., their heirs or assigns," 
as was the usual practice bi the Texas Land Office at that time. The 
patent was delivered to Baker and filed by him for record January 25, 
1853; and was recorded June 22, 1853, in Bexar county, Tex., where 
the land was located. The patent was returnëd to Baker after it was 
recorded, and was held by him till his death, when it was found among 
his papers by his executors. On December 6, 1899, Baker's executors 
sold and conveyed the land to J. H. Burnett, and Burnett's heirs, he 
having died, sold and conveyed it to B. Vesper, and Vesper sold and 
conveyed it to Herbert G. Seefeld, the Complainant. Mattie B. Duf- 
fer, relying on the légal title^vested in her by the j-Htent, she being an 
heir of John E. Jones, sued at law for the land. Herbert G. Seefeld, 
relying on his équitable title arising from his purchase of the certifi- 
cate at thé administrator's sale, and on thé facts above stated, sues in 
equity to enjoin the action at law. The decree dismissing the bill is 
assigned as error. 

1. In deciding this case, sô far as it ihvolves the construction of 
statutes of the state of Texas, wè are controlled by the décisions of 
the court of last resort in that state ; and we, of course, look to the 
law of the state in which the land is situatéd for the rules which gov- 
ern its transfer and aliénation, and the effect to be given decrees and 
judgments affecting titles. Simpson County v. Wisner-Cox Eumber 
& Mnfg. Co., 170 Fed. 52, 95 G: C. A. 227. But, so far as the practice 
or procédure in equity is concerned, the case is not controlled by the 
rules of the Texas courts. Thé. distinction in procédure between 
actions at law and cases in equity being abolished in Texas does not 
aiïect the rule that équitable défenses cannot prevail against the légal 
title in an action at law in the fédéral courts held in Texas. This 
niade it necessary for the complainant to resort to equity. 1 Bâtes on 
Fédéral Equity Procédure;, § 20. ' ' 

2. The land certificate was transferred to Baker before its location. 
It was subsequently loCated by Baker, but the patent was issued, as 
before stated, to the heirs of John E. Jones, dçceased. Assuming, for 
the présent, that the administrator's sale of the certificate was valid, 
Baker obtained only an équitable title to the land, the légal title pass- 
ing by the patent from the state of Texas to the heirs of John E. 
Jones. Thompson V. Langdon, 87 Tex. 254, 28 S. W. 931; Aber- 
nathy v. Stone, 81 Tex. 430, 16 S. W. 1102. 

3. The Texas statutes in force when the letters of administration 
were granted conferréd jurisdiction on the county court to grant let- 
ters in the county where the deceased had resided, or in the county 
where his principal property Was at the time of his death, or in the 
county where hé died. Laws 2d Législature of Texas, vol. 2, c. 157, 
p. 235. ■ No crititism is made/as to the pétition for letters of admin- 
istration filed by De CordoVa, except it is claimed that "the pétition 
disclosed no other assets for administration than a claim against the 
state of Texas, invalid by terms of the law." We do not deem it in- 
cumbent on us to consider the question w-hether or not the claim re- 
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ferred to in De Gordûva's pétition was valid or invalid. The alléga- 
tion was made that décèdent "was entitled to pay for his services in 
said expédition," referring to the Mier expédition. The court, in 
granting the letters of administration, held that he was so entitled, 
or, at least, that an administration was necessary or proper. If the 
jurisdiction of the court to grant the letters was dépendent on.there 
being assets of the estate of John E. Jones, it is upheld, so far as as- 
sets are concerned, by the record. It appears from the inventory and 
appraisement, and from the final settlement of the estate, that assets 
of the estate were received by De Cordova as administrator, and that 
^140 of the assets was realized from a sale of a certificate of public 
debt of Texas grantèd to the deceased for his services. The record 
is quite sufficient to show that there were assets belonging to the es- 
tate. It is true that there were circumstances connected with this ad- 
ministration that should hâve made the probate court scrutinize the 
application, and it may be that the grant of letters should hâve been 
refused; but after that court has determined that administration was 
propér, no other court not exercising appellate jurisdiction can correct 
its errors of judgment. Martin v. Robinson, 67 Tex. 368, 3 S. W. 
550. 

4. The main défense presented to the bill is an attack upon the 
validity of the decrees of the probate court. It is not a direct attack, 
instituted for the purpose of correcting, vacating or enjoining those 
decrees. The attack is indirect or collatéral, by way of défense — an 
attempt to avoid the binding force of the decrees in a proceeding not 
instituted for that purpose. The decrees of the court granting letters, 
ordering the sale, and confirming the sale, cannot be successf ully at- 
tacked collaterally upon any évidence or suggestion outside of the 
record. The only relief permitted against the erroneous or improper 
détermination of the questions settled by the decrees is f ound in a 
direct attack on them in a proceeding brought for that purpose. 
Crawford v. McDonald, 88 Tex. 632, 33 S. W. 325. If the decrees 
are not merely erroneous and voidable, but absolutely void, they would 
be subject to collatéral attack, and they could not be held to be the 
basis of légal rights. 

5. The printed record before us shows that the transcript of pro- 
ceedings in the administration of John E. Jones' estate was taken from 
two books of the probate records. The practice was to enter the 
decrees as they were made in the estâtes administered in a minute 
book; and after each estate was settled, ail the decrees relating to 
that estate were entered together in a record book. The complainant 
exhibited with his bill a transcript from the record book which showed 
the orders in the administration of the estate of John E. Jones sep- 
arately, and they therefore appeared as relating to his estate alone. 
The défendant, in her answer to the bill, presented a transcript from 
the minute book, showing that the orders were there entered in a 
manner that apparently niade them relate to several estâtes. The or- 
der, taken from the minute book, appointing De Cordova adminis- 
trator, is as f oUows : 
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"County Court Oct Term, Gctober 28, 1850. 

"Est. ÀmosEadron. 

" JaiDes Robertson, 

" John E. Jones. 

" Çyrus T. Ward. 

" , Thos. L, Jones. 

"' Jno. D. McAllîstér. 

" Geo. Alexander. 

" James D. Coeke. 

" Wra. M. Watrous. 

" George Mason. 

" Deunis Sullivan. 

"The pétition of Jacob Pe Cordova for administration of tMs estate coming 
up for considération, and It appearing to the court that légal notice of thSs 
application has been given as the law directs, and no one appearing to contest 
or oppose the same, it Is ordered, adjudged and decreed by the court that Ja- 
cob De Cordova be and he Is hereby appointed ndministrator of thls estate 
wlth full power as such subject to the orders and decrees of the ■court. 

"It Is further ordered thàt he file ati i'nventory of the property belongîng 
to sald estate duly valued under oath by who are hereby api>olnted appraisers 
for the purpose. It Is ordered that he file a bond in double the amount of the 
appraisement wlth securitles to be approved by the court. It is further or- 
dered that thereupon letters of administration issue, and further ordered that 
the business of this estate be continued." 

The contention of the appellee is that this order is void and subject 
to collatéral attack, because it purports to appoint De Cordova admin- 
istrator of one estate out of eleven, without stating which estate. The 
appellee relies on the case of Harwood v. Wylie, 70 Tex. 543, 7 S. W. 
789, to sustain this contention. The court, in effect, said in that case 
that an order of the probate court granting letters of administration 
upon one. estate out of a number, without stating which one, will apply 
to none of them. The decree was held subject to collatéral attaçlc. 
But'there were other grounds upon which the conclusion was reachecî. 
The administration was not taken out in the pounty where the statute 
declared it should be, but in a remote çounty where the parties inter- 
ested in the estate had no reason to expect it. An examination of the 
casç will show many irregularitiçs in the procédure of the probate 
court, which led the commission of appeals to the conclusion that the 
decrees in that case were open to collatéral attack. In a later case — 
Grant v.' Hill, 44 S'. W. 1037— the Court of Civil Appeals of Texas 
had under considération orders of the probate court granting letters 
of administration, ordering a sale of the headright of deceased, and 
confirming the sale. Each order had at its head or commencement 
the names of from two tp ten différent estâtes, and in the application 
for the order of sale, the name of the estate in question appeared in 
the center of the list of estâtes. The orders were held valid. The 
Suprême Court of Texas,, without a written opinion, refused to grant 
a writ of error. 

In Templeton v. Ferguson, 89 Tex. 56, 33 S. W. 333, it was con- 
ténded that the lower court errëd. in not holding the administration 
void because "the application was made for administration on three 
estâtes in one pétition and grailted in one order." The court, by 
Denman, J., said: 
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"This was a niere error In procédure, whicli cannot affeet tlie validity of 
the proceedings in this collatéral attaek. It is well settled tliat wliere a 
court of gênerai jiirisdiction, in tlie exercise of its ordiuary judicial functlons. 
renders a judgment in a cause of wliieh it has jurisdiction, such judgnieut is 
never void, no matter how erroneons it niay appear from the face of the rec- 
ord or otherwise to be." 

If the order granting letters is so written as to make it doubtful 
whether De Cordova was appointed administrator of the estate of 
John E. Jones, it is permissible to refer to other parts of the probate 
records to remove the doubt. Crawford v. McDonald, supra. The 
record shows that he quahfied and gave bond as administrator of the 
estate of John E. Jones, returned an inventory and appraisement of 
the property of the estate, made reports, and performed ail the usual 
duties incumbent on an administrator, including a final settlement of 
the administration. After the probate court had so recognized one as 
administrator, it has been held by the Court of Civil Appeals of Texas 
that, even if he had not been appointed, his authority could not be 
called in question collaterally to invalidate a sale made by him. Saul v. 
Frame, 3 Tex. Civ. App. 596, 23 S. W. 984, 987. 

The record shows without dispute that more than half a century 
ago Baker obtained the équitable title to the land ; that under his claim 
of title he asserted ownership and exercised control over the land, 
•and paid regularly ail state and county taxes levied on it till his death ; 
and that thereafter it was assessed to his lawful représentatives till it 
was sold to Burnett, who paid the taxes till his death, and that it was 
assessed to his légal représentatives till they sold it to Vesper, when it 
stood assessed in his name till conveyed to the complainant. The ten- 
ants of Baker's heirs held the land under fence for about six years. 
During ail this time — a period of more than half a century — Baker's 
muniments of title were of record, and the records of the probate 
court showing the administration and the sale of the headright stood 
unattacked. The purchaser having complied with the terms of the 
sale, the deed made by De Cordova, as administrator, to Baker on July 
3, 1851, was, by law in force at the time, made prima facie évidence 
that ail the requisites of the law had been complied with in making 
the sale. Laws 3d Législature of Texas, p. 257. The court granting 
the letters and ordering the sale had jurisdiction over ail matters re- 
lating to the administration of the estâtes of decedents. As to such 
matters, it was a court of gênerai jurisdiction. When it assumes to 
exercise it in a given case, ail presumptions are in favor of the va- 
lidity of its proceedings. When the record shows that the steps nec- 
essary to clothe the court with power to act in the given case were 
taken, or when the record is silent on the subject, the decrees of the 
court must be held conclusive when collaterally called in question. 
Martin v. Robinson, supra. This is a rule of public policy necessary 
to protect the interests of those relying on judicial proceedings. 
There is certainly no reason for relaxing the rule or refusing to ob- 
serve it in this case when the complainant and those under whom he 
claims hâve relied on the decrees without interruption for more than 
50 years. 
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6. The appellee contends that the appellant was not entitled to re- 
lief because of lâches; that Baker and those claiming under him as- 
serted ownêrship under his muniments of title for more than 50 years ; 
and that no reason is shown why a suit was not sooner brought as- 
serting the équitable title and seeking to obtain the appellee's légal 
title. Whether the lapse of time is sufficient to bar relief in equity is 
dépendent on the f acts of each particular case. Townsend v. Vander- 
werker, 160 U. S. 171, 16 Sup. Ct. 258, 40 L. Ed. 383. So far as the 
record shows, Baker's claim to the land was not disputed in his life- 
time, nor was the right of his executors, or their vendee. No objec- 
tion was made to their possession, of the land, which, for a period of 
several years, was open and notorious. The first intimation of a claim 
on the part of the heirs of Jones that the administrator's sale was in- 
valid was when the action at law was, brought by the appellee for the 
land January 16, 1897. It does not appear when process was served 
in this action on the appellant, but he filed his bill to enjoin the action 
at law on February 17, 1909. Lâches cannot be imputed to one in 
possession of land under an équitable title for delay in resorting to a 
court of equity for protection against the légal title. The bill was filed 
when notice was given of the appellee's adverse claim by the suit at 
law. That was sufficient to protect the appellant against the plea of 
lâches, as expressly ruled in Ruckman v. Corey, 129 U. S. 387, 9 Sup. 
Ct. 316, 32 Iv. Ed. 728, and Brainard v. Buck, 184 U. S. 99, 109, 22 
Sup. Ct. 458, 46 L. Ed. 449. 

À decree will be entered hère, perpetually enjoining the action at 
law, and vesting the légal title to the land in the complainant. 

Reversed. 



In re STEWART. 
(Circuit Court of Aiipeals, Sixth Circuit May 3, 1910.) 

No. 2,007. 

1. BANKRITPTCY (§ 293*)— JUKISDICTION or CotTET— AOCOUJN-TING BT ASSIGNEE 

FOB Benefit OF Ckeditoks— PowEE TO Make Summaky Oedeb fob Sue- 

KENDEE OF PBOPEBTT. 

A général assignaient for the benefit of «reditors under a state law does 
not constltute the grantee an assignée for value, but merely makes hlm 
the agent of the assigner for the distribution of the proceeds of the prop- 
erty, and being such agent his possession is that of his principal, and, as 
to property or its proceeds remaining in his possession after the bank- 
ruptcy of the assigner, he does not hold adversely to the latter's trustée 
by the mère fact of such possession; and where he voluntarily, or in 
obédience to an order of the state court without objection, submits his ac- 
count to the bankrijptcy court, such court has jurisdiction to settle his ac- 
counts and to make a summary order requirlng hlm to turn over such 
property or f unds to the tnistee, notwithstanding his claim to crédits on 
account of commissions, extra services, and bills for légal services and ex- 
penses incurred but not paid. As to sums which hâve been actually pald 
out by hlm, however, the court may properly remit tlie trustée to a plenary 
action for their recovery. . 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 293.*] 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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a Bankkuptct (§ 484*)— AssiONEE FOR Benefit of Cbeditors^Seevices 

AND EXPENSES iNCTirBEED AFTEB BANKRUPTCT. 

Where an assignée for the benefit of credltors retalned possession of 
the property for some' years af ter the filing of a pétition In bankruptcy 
agalnst the assigner and untU final adjudication and the appointment of 
a trustée, no recel ver havlng been appointed, he may not Improperly be 
treated as to the settlement of hls aecounts as a quasi receiver and al- 
lowed compensation for such services and dlsbursements as benetited 
the estate, but hls right to commissions should be determiued by the 
bankruptey aet rather than the state statute. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 484.*] 

3. Bankkuptct (§ 446*) — Pboceedings to Revise— Mattebs Reviewable. 

In a proceeding to revise under Bankr. Act July 1, 1898, e. 541, § 24b, 
SO Stat. 553 (U. S. Comp. St. 1901, p. 8432), the Circuit Court of Appeals 
is limited to a revlew in matter of law and cannot détermine questions 
of fact involved in the flnding or order sought to be reviewed, where 
there is any évidence to support such flnding or order. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 446.*] 

4. Bankbuptct (§ 471*) — Assignée fok Benefit of Ckeditobs— Expenses 

INCTJBRED in RESISTING ADJUDICATION. 

An assignée for the benefit of credltors, on an accounting after hls as- 
signor has been adjudieated a bankrupt is not entitled to an allovvance 
from the funds in hls hands for expenses Incurred In resistlng the ad- 
judication. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 471.*] 

Pétition to Revise an Order of the District Court of the United 
States for the Eastern Division of the Northern District of Ohio, in 
Bankruptey. 

In the matter of Otho L,. Hays, bankrupt. Pétition by Gilbert H. 
Stewart to revise an order of the District Court. Affirmed. 

G. H. Stewart, for petitioner. 

J. N. Van Deman, for respondent. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This is a proceeding under section 
24b of the bankruptey act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 3432]) to revise an order of the District 
Court affirming the order of the référée in bankruptey stating the ac- 
count of petitioner, as assignée under the Ohio state law of the bank- 
rupt Otho L,. Hays, and requiring petitioner to pay over to the trustée 
in bankruptey the sum of $4,086.61, found by the référée to be in peti- 
tioner's possession and belonging to the estate of the bankrupt. The 
facts are thèse: The assignment from Hays to petitioner was made 
April 29, 1904. The assignée entered at once upon the performance 
of his duties under the assignment. Pétition in bankruptey was filed 
July 16, 1904, and thus less than three months after the assignment, 
the act of bankruptey alleged being the assignment in question. The 
assignée resisted the pétition for the adjudication in bankruptey, car- 
rying the contest through the District Court and into this court, where 
the décision of the District Court adjudicating Hays a bankrupt was 
affirmed. Hays v. Wagner, 150 Fed. 533, 80 C. C. A. 275. The ad- 

♦For other cases see same topic & § numbeh In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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judication în bankruptcy was first entered as of July 14, 1905. It was 
later entered as of December 26, 1905. Final adjudication was made 
March 15, 1907, under order of affirmance made by this court. A 
trustée was thereupQn appointed. Meanwhile, there had been no re- 
ceivership in. the bankruptcy proceedings, ■ the assignée being allowed 
t0 remain in possession of the assets. The assignée not having filed 
in the State court any account or report of his doings as assignée, that 
court, upon application of the trustée, ordered the petitioner to file 
his account in the ^ District Court, ; The latter court, upon the applica- 
tion of the assignée, made an order to the same eflfect. Pçtitioner then 
fiIed his account in the. District Court, showing receipts amounting 
to $18,131.17 (about two-thirds of which was for rentals coUected 
through an agent), and claiming crédits amounting to $13,409.72. The 
surplus of receipts bverclaimed crédits, viz., $5,731.45, was, in con- 
nection with the filing of the account, turned over to the trustée. 
The items of the claimed crédits were thèse: (1) Disbursements f rom 
April 30, 1904, to June 8, 1907, consisting largely of repairs, insurance, 
taxes, and commissions paid for collecting rents on real estate, together 
with $737.40 on account of the dowér interest of the batikrupt's wife. 
ail amounting to $6,657.03. This item was allowed by the référée 
in full. (3) Disbursements consisting largely of expenses directly 
connected with the administration of the trust, amounting to $618.34. 
This item was allowéd in full by the référée. (3) A claim for com- 
missions of the assignée upon moneys received and disbursed by him, 
computed according to the Ohio assignment statute, amounting to 
$483.35. This item was allowed by the référée at $321.64 (the amount 
provided by the bankrupt act), being a réduction of $161.61. (4) 
The bill of the law fîrm of Stewart & Stewart, of which firm petition- 
er was the senior member, for attorney's fées connected with the ad- 
ministration under the assignment, amounting to $370. This item was 
allowed in full. (5) The bill of said law firm of Stewart & Stewart 
for further légal services in proceedings under the assignment, the 
largest item being in confection with the sale of real estate and the re- 
port and confirmation of the same. This bill amounted to $360. This 
item was allowed at $185, being a réduction of $175. (6) The bill of 
Stewart & Stewart for professional services and advice in resisting 
the proceedings for adjudication in bankruptcy, $350. This item was 
entirely disallowed as a lien or preferred claim. (7) Expenses and 
disbursements of Stewart & Stewart in defending against said adjudi- 
cation in bankruptcy, $270.92. This, item was disallowed in toto. 
(8) The claim of the assignée for extra compensation for extraordi- 
nary services in administering the assignment, $3,500. This claim 
was disallowed in toto. The disallowed items of claimed crédits 
amounted to $4,086.61, exclusive of the $270.93 actually disbursed 
by the assignée in connection with the résistance to the bankruptcy 
proceedings. The référée found that the assignée had in his hands 
this amount of $4,086.61 belonging to the estate of the bankrupt, and 
ordered its payment to the trustée in bankruptcy, directing the trustée 
to institute plenary suit for the $370.92, as not in the hands of the 
assignée. It is the affirmante of this order which the assignée seeks 
to hâve reviewed. The trustée also asks a review of certain items in 
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the assignee's account, which were allowed by tlie référée against the 
trustee's objection. 

The assignée contends in this court that the référée in bankruptcy 
had no jurisdiction by sumn:ary proceeding to direct an assignée ap- 
pointed under the state law to turn over to the trustée in bankruptcy 
the funds to which he claims the right to crédit, on account of com- 
missions, compensation for extra services, and bills for légal services 
and expenses. This contention rests upon the proposition that the 
claim of the assignée is adverse to the estate of the bankrupt. There 
is no doubt that if the claim presented by the assignée is an adverse 
claim within the meaning of the décisions, the District Court had no 
jurisdiction by summary proceeding to require the turning over of 
the moneys to the estate of the bankrupt as against the assignee's ob- 
jection to the jurisdiction of the bankruptcy court. Louisville Trust 
Co. V. Comingor, 184 U. S. 18, 22 Sup. Ct. 293. 46 L. Ed. 413 ; First 
Nat. Bank v. Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 
Iv. Ed. 1051. But in our opinion, upon the case presented on this re- 
view, the District Court had jurisdiction to make the order complained 
of. The assign'ment by Hays to Stewart did not constitute the latter 
an assignée for yalue, but simply made him the agent of Hays for 
the distribution of the proceeds of the property among the latter's 
creditors. Being such agent bis possession was that of the principal, 
and he there fore did not hold adversely to the bankrupt or to the lat- 
ter's trustée by the mère fact that he held in bis hands funds received 
by him under the assignment. Bryan v. Bernheimer, 181 U. S. 188, 
193, 193, 21 Sup. Ct. 657, 45 L. Ed. 814; Mueller v. Nugent, 184 U. 
S._ 1, 17, 22 Sup. Ct. 269, 46 E. Ed. 406. The assignée contends that 
this case is ruled by Eouisville Trust Co. v. Comingor, supra, in which, 
under the facts there presented, the bankruptcy court was held to hâve 
no jurisdiction to make an order for the surrender by an assignée of 
rnoneys which had been received by him under the assignment. The 
Comingor Case differs f rom the case before us in thèse respects : In 
that case the assignée denied the jurisdiction of the bankruptcy court,, 
and showed in défense, to the proceeding to require him to pay over 
the moneys in question that previous to the commencement of the 
bankruptcy proceedmgs he had actiially disbursed the entire amount 
by way of commissions retained by him as compensation and through 
payments to his attorneys, and that he was utterly unable to recover 
or repay any part of such moneys. He therefore could not comply 
with an order for surrender, and as pointed out by this court in the 
opinion of Judge Severens, imprisonment must inevitably follow the 
order for surrender. Ex; parte Comingor, 107 Fed. 898, 907, 47 C. , 
C. A. 51. As stated by" Mr. Chief Justice Fuller: 

"He (Coiniiigor) was ruled to sliow cause, and the cause he showed de- 
feated .l'urisdiction over the suhjeet-uwttGV, that Is, .luri.sdictlon to proeeed 
summarHy. He did not eoinein volunt'aril.v, but in obédience to peremptory 
orders, and althoiigh he participated in the proeeedings before tlie référée, 
he had pleàded his claims in tlie outset. and he made his formai protest to 
the exercise of jurisdiction liefore the final order was eutered." 

In the case we are considering, of the $18,000 and upwards received 
by the assignée there came into his hands previous to the proeeedings 
179 F.— 15 
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in bankruptcy but $808.13. The accdunts presentecl by Him sbow that 
he had disbursed previous to the bankruptcy proceedings but $166.' 
Wë find no assertion in the record thât he has ever paid the daims of 
Stewart ,& Stewàrt for légal services (e^cept the sum oî $99.72, not 
in Controversy) or any of the claims in controversy hère except the 
expenses (as distinguished from légal services) connected with the 
résistance to the bankruptcy proceedings. The record is express that 
upon the proceedings for the settlementof bis accounts before the 
référée, the assignée stated in opeh court, that the entire receipts, less 
certain disbursements which were allowed by the référée "should be 
treated as cash novi^ in the hands of the assignée." The order of the 
référée is for the surrender to the trustée by the assignée of the "sum 
of four thousand eighty-six and sixty-one one-hundredths dollars 
($4,086.61) so as aforesaid in his possession and belonging to said es- 
tate." Under the facts presented on this record the assignée must 
be held to bave expressly consented tô the jurisdiçti.on of the bank- 
ruptcy court. The probate court, which before thé bankruptcy would 
hâve hàd jurisdiction of the accountirig by the assignée, upon adjudi- 
cation in bankruptcy being made, and on the application of the trus- 
tée, had directed the assignée to render his accôunting to the bankrupt- 
cy court. The assignée, in his brief in thjs court, s'ays : 

"Therèfif ter : said i>etltioner (the assignée) in piirsuance to said order, and 
of the order of the District Court made at the request of the, assignée did file 
his'tinalàecount la said District Court," etc. 

The referee's order recites that the détails of thé trust are found at 
the request of the said Gilbert H. Stewart, and the certificate of the' 
référée to thé District Court speaks of the assignée's final account as 
prepared and filed in accordance with the order of the probate court 
in pursuance of the motion filed in said court by the trustée, and "of 
the ôrders of this court made at the retjuest of the assignée." The 
record thus not only indicates that thé assignée did not object to the 
jurisdiction pf the bankruptcy court, but that he expressly consented 
therëto, and'çyen finally inyoked its aidi We find nothing in the rec- 
ord indicating any dissent from the jurisdiction ^f the bankruptcy 
court until afteir the order of surrender was made.' ït is true that the 
assignée did not consent tô the order of surrender. But unless the 
balance, if any, àctually found in the àssignee's hànds, to belong to the 
bankrupt's estate was to be treated as subject to the orders of thé 
bankruptcy court, the accôunting was an . idle cerernony. The rhani- 
fest object of the accôunting was to require the surrender by the as- 
signée of such sums as should be found in his hands belonging to the. 
bankrupt's estate. ' 

The Comingor Case is cited as deciding that assent alone cannot 
confer , jurisdiction to entertain summary proceedings. In that case 
Mr. Chief Justice FuUer said that so far as the petitioner's impUed 
consent to the proceedings had against him — 

"rested on the contention that as Oomingor was joined with the baukrupts 
In the pétition for adjudication, he therefore continued to be subject to the 
orders of the court with ont other process, we agrée with the Circuit Court of 
Appeals that It eannot be sustained." 
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On the other Iiand in Bryan v. Bernheimer, supra, the purchaser 
under the assignee's sale, who was summoned to propound his claim 
to the property in question, came in and propounded his claim asking 
for such orders as might be necessary for his protection. Mr. Justice 
Gray there said; 

"Moreover, the consent of the proposed défendant Berulieùner to tlils mode 
of proceeding is sliown by tlie tenus of his clnlm, in whicU no protest against 
the .lurisdletlon of the conit of bJinkniptc.v is niade. He expressly sultmitted 
his claim to that court and aslved for such orders as might be necessary for 
his protection." 

The relation of the assignée to the estate of the bankrupt made it 
manifestly proper that he render his account to the bankruptcy court, 
and hâve there determined the questions of his compensation and dis- 
bursements in executing the trust. We hâve no doubt that the action 
taken by the assignée was fully tantamount to an express consent to 
the jurisdiction of the bankruptcy court, and that that court had am- 
ple authority in the premises. In re Murray (2d Cir.) 138 Fed. 575, 
576, 63 C. C. A. 317 (see Murray v. Wilson, 194 U. S. 633, 24 Sup. 
et. 856, 48 L. Ed. 1159) ; In re Hecox (8th Cir.) 164 Fed. 823, 826, 
90 C. C. A. 627. See, also, Wallace v. Jefferson County Savings Bank 
(5th Cir.) 157 Fed. 838, 85 C. C. A. 203. This brings us to the ques- 
tion whether the court below reached a correct conclusion as to the 
severai items of claims for services and disburseriients in question. 
And first as to the items whose réduction is complained of by the as- 
signée. The référée took the view that under the décision in Randolph 
V. Scruggs, 190 U. S. 533, 33 Sup. Ct. 710, 47 L. Ed. 1165, the as- 
signée was entitled to compensation for such services and disburse- 
ments as he had made which benefited the estate. In view of the re- 
lations of the assignée to the estate subséquent to the filing of the pé- 
tition in bankruptcy, he included in the same rule the services and dis- 
bursements up to the time of the appointment of the trustée in bank- 
ruptcy. In our opinion the référée took the right view. It is true 
that after the filing of the pétition in bankruptcy the assignée took the 
risk of having his proceedings under the assignment set aside, but as 
no application for receivership was made, the assignée may not im- 
properly be treated (with respect to the settlement of his accounts) as 
a quasi receiver during the pendency of the proceeding for adjudica- 
tion in bankruptcy, The référée took the view, and we think correctly, 
that the right to commissions under the Ohio statute, rather than un- 
der the bankruptcy act, was not a matter of fixed légal right, inas- 
much as the assignment had never been completed and had in f act ex- 
isted but a short time previous to the institution of the bankruptcy 
proceedings. The référée made carefully prepared findings of fact 
and of law accompanied by a summary of the évidence. In his find- 
ings of fact and opinion the référée says : 

"It is tiard to flnd ary extraordinary services performed by the assignée. 
Indeed, the évidence is vt'holly devold of any fact of extraordihary services." 

And again with référence to the same claim: 

"The court flnds that there were no such services rendered by said as- 
signée, and no services rendered tliat hâve nof been fully pompensated ta the 



228 179 fbdbSal reporter. 

allowancé heretofore made hereîn, and tlie same is therefore whoUy rejeetéd 
and disallowed." 

Thé district judge, în his opinion upon review of the referee's or- 
der, used this language : 

"My gênerai observation as to the flndiug ot tlie référée is that lie was 
most gênerons to the assignée, and that he strained the law to the utmost, if, 
indeed, he did not exeeed the légal i^roprieties of the case in making the al- 
lowances which were hy him niade. In view of my Knowledge of thls case 
vvhich, in some of its phases was preseuted to lue, especially in the hearlng 
on the question of the right to adjudicate Ilays a bankrnpt, I am disiuclined 
to flud fault with the amount which he référée allqwed. I think that the 
resuit which he arrived at, after a most careful and painstaking hearing and 
review of the case, ought to be sustained." 

The order of the District Court expressly affinned the findings of 
the référée. We are urged to reverse thèse findings and to détermine 
the questions of the assignee's right to further compensation and to 
the disbursements in question in accordance with the assignee's con- 
tentions. But in a proceeding to revise under section 24b this court 
is hmited to a review in matter of law, and only questions of law aris- 
ing out of the facts f ound or conceded can be considered. We cannot 
détermine , questions of f act invoived in the finding or order sought 
to be reviewed. We call attention to the following décisions of this 
court and of the Suprême Court: Journal Printing Co. v. Brewing 
Co., 101 Fed. 699, 703, 41 C. C. A. 614; In re Taft, 133 Fed. 511,. 
513, 66' C.;C. A. 385; In re Throckmorton, 149 Fed. 145, 146, 79 C. 
C. A. 15; Mueller v. Nugent, 184 U. S. 1, 9, 22 Sup. Ct. 269, 46 L. 
.Ed. 405; , First Nat. Bank v. Title & T. Co., 198 U. S. 280,' 291, 292, 
25 ST3p,:Ct, 693, 49 L. Ed. 1G51. 

There istestimony supporting the findings of the référée as to the 
facts on which he based his conclusions of law. We therefore can- 
not .consider the question of the assignee's right to, compensation for 
alleged' unusual services, nor the propriety of reducing the amount 
claimed ,by the bills of Stewart & Stewart. The only légal question 
undisposèd; of by what we hâve already said rejates to the assignee's 
claim for crédit on account of expenses and disbursements in resist- 
ing the adjudication in bankruptcy. We think, it clear that the as- 
signée has no lien upon the funds by way of a pref erred claim for ex- 
penses for resisting this adjudication. Randolph v. Scruggs. supra; 
Pratt V. Bothe (6th Cir.) 130 Fed. 670, 675, 65 C.C. A. 48. The ex- 
ceptions of the trustée relate to (1) a premium of $50 paid upon the 
assignee's bond after the adjudication in bankruptcy ; (2) certain of 
the attorney's fées of Stewart & Stewart allowed by the référée ; (3) 
the allowance of any commission, and (4) the contention that the as- 
signée should be compelled in this proceeding to repay to the trustée 
the disbursements which were made in resisting the adjudication in 
bankruptcy. What we haye already said sufficiently disposes of the 
first three items. As to the f ourth item, it is enough to say that the 
trustée is by the order complained of given an ample remedy for its 
recovery; and there is no occasion for modifying the order in this 
respect. 

The order of the District Court isaffirmed. - 
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BURDETTE v. JACKSON et al. 

(Circuit Court of Apyeals, Fourth Circuit. May 4, 1910.) 

Xo. 051. 

Bankbtjptct (§ ,39G*) — Exemptions— Cemeteky IvOts. 

Code Pub. Gen. LawsMd. lOtM.art. 23. § 134, whlcli provides that every 
burial lot sold or conveyed ii) a cemetery shall be held for the "sole pur- 
pose of sépulture and none other," and shall not be subjec-t to attachnient 
or exécution, nor affected by the insolvent laws, exempts only sucb lots 
as are held by the owner for purposes of sépulture, aud a baukrupt ovvn- 
ing a number of such lots, only one of which is so held, is not entitled 
to claim exemption in any of the others. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 39(3.*] 

Pétition to Superintend and Revise in Matter of Law Proceedings 
of the District Court of the United States for the District of Mary- 
land, at Baltimore, in Bankruptcy. 

In the matter of Charles B. Burdette, bankrupt. On pétition by 
bankrupt to revise order of District Court. Affirmed. 

On the 25th of Noveniber, 1908, the petitioner l,)y voluntary proceedings, 
was adjudged a bankrupt, and in due course a discharge followed. Almost 
a year afterward petitioner iiled an amended Schedule B, by which he added 
ten (10) lots in Lorraine Cemetery, near Baltimore city, state of Maryland, 
which lots are numbered, respect ivel y, 314, 360, 313, 391, 421, 36.3, 390, 311, 308, 
and 331, and wliich he classed as exempt, elainiing that his trustées should 
set them apart, so that they could be retained by him as his own property. 
Thèse lots were separate and segregated, and nine of thern the trustées re- 
fused to relinquish, and allotted to the bankrupt one burial lot, No. 331, which 
was the only one that the bankruiJt held and Used for purposes of sépulture 
for himself and family. In addition to tliis one lot, the bankrupt was also 
allotted his cash exemption of .flOO, allowed uuder the Maryland, laws. There- 
upon an order was procured, requiring the trustées to show cause why they 
should not set over to the bankrupt as his oxempted property the nine lots. 
An answer on the part of the trustées was filed thereto, and upon the hearing 
the lower court deeided that the trustées were vested with a bénéficiai interest 
' in the nine of said severai lots, and aecordingly the bankrupt was ordered to 
assign the certiticates of ownership in the same to thé purchasers from his 
trustées. The case comes hère on a pétition to superintend and revise. 

Richard S. Culbreth and George, C. Thomas (J., J. McNamara, on 
the brief),, for petitioner. 
.F. W. Fëldner, for respondents. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). It 
is contended by the petitioner that thèse lots are not subject to attach- 
nient or exécution, or affected by the insolvent laws of Maryland, and 
this contention is based upon section 134, art. 23, of the Public L,aws 
of Maryland, which reads as f ollows : 

"Every burial lot sold or conveyed in said cemetery shall be held by the pro- 
prietors thereof for the sole purpose of sépulture, and none other, and shall 
not in any manner be subject to attachment or exécution or affected by the 
insolvent laws of this state; but the estate of the owner or owners in'their 

•For other eases see same topic & | kcmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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respective lots sliall descend as real estate to heirs, may be devised by will, 
or may be dlsposed of by the owners by sale with the approval of the président 
and managers of the corporation." 

The final resting place of the dead has in ail âges been properly 
regarded as sacred ground, and it was in récognition of this lact that 
the Législature of Maryland enacted this statute. Under its provi- 
sions, one holding a cemetery lot for burial purposes in the state of 
Maryland cannot be deprived of the same by attachment or exécution, 
nor is same afïected by the insolvent laws of that state. It was mani- 
festly the purpose of the Législature to protect a proprietor owning a 
lot of this character f rôm the annoyance and humiliation incident to 
having the same subjçcted to court process. That this statute was in- 
tended to apply only to such lots as might be held for the personal use 
of the proprietor, clearly appears from the provision in the statute to 
the éfïect that : ■ 

"Every burial lot sold or conveyed shall be held by the proprietors thereof 
for: the sole purpose of sépulture, and none other. * * * " 

It plainly appears from the record that only one of thèse lots was 
bought for sépulture purposes. The petitioner, among other things, 
says : 

"That the lot whicli your petitioner has used as a place of sepulcher for 
hls fàmlly Is No. 331." 

He then gives the numbers of each of the other lots, amounting in 
ail tp nine, and thèse numbers show that they are scattered about in 
various parts of the cemetery ; there being only two that are contigu- 
ous. The location of thèse lots, and the numbers, clearly indicate that 
it. was not the purpose of the petitioner, in purchasing the same, to use 
them for burial purposes within the meaning of the Maryland law, 
under which the petitioner now seeks to hâve them exempted from 
beiiig sold as a part of his assets. 

By virtue of the provisions of this statute a sufïicient amount of land 
may be held by an individual for burial purposes- — whether it be one or 
two lots — provided it is held for such purposes only. But in this in- 
stance only one lot is claimed by the petitioner to be held for such pur- 
poses, and there is no intimation that any of the other lots are needed 
for the Personal use of the petitioner in that respect. The amount of 
land held for such purposes would dépend upon the size of one's 
family, and it might, in some instances, be necessary for an individual 
to hold more than one lot for such purposes ; and in that event we 
think that any reasonable amount of land dedicated and held for the 
Personal use of the owner thereof for burial purposes only, would 
come within the purview of the statute. 

It câftnot be reasonably contended that, under the provisions of 
this statute, one may hold a number of lots, and hold them purely for 
spéculative purposes, and thus be enabled to évade the insolvent laws 
of that state. Under the laws of Maryland, the petitioner is undoubt- 
edly entitlêd to hold the lot which he has selected for burial purposes, 
and this right guarantees to himself and family décent interment, and 
is in the nature of an assurance that he and those who may come after 
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him inay hold and retain tbïs spot as a last resting place, notwitlistand- 
ing the petitioner may be unable to meet his financial obligations. 

In the case of Gill v. Cacy, 49 Md. 243, the Court of Appeals of 
that State, in referring to the proper interprétation to be placed upon 
a statute, said : 

■'The iiitention of the T^egislature Is to be carried eut, and that Intention Is 
to be collected from the words of the statute, by eonsiderlng every part of It, 
as well as the cause or necesslty of maklng the act or from forelgn circum- 

stances." 

Applying this rule, we find that the purpose of the statute is to ex- 
empt from attachment, exécution, or the insolvent laws of the state, 
a lot to be held by the individual "for the sole purpose of sépulture, 
and none other." This is the entire scope of the statute, and in de- 
termining the questions involved in this controversy, keeping in mind 
the législative intent, we are necessarily forced to the conclusion that 
only the portion of land, or, as in this instance, the lot, set aside by the 
petitioner for burial purposes, is exempted from the opération of the 
provisions of the law designed for the enforcement of the collection 
of debts. 

Under the provisions of section 317, art. 23, of the Maryland Code, 
ail money or other benefit and reHef to be paid by any f raternal or- 
ganization is exempt from seizure under any process ; also under sec- 
tion 8 of article 83, $100 worth of property, as well as ail money pay- 
able in the nature of insurance benefit or relief, is exempted. Section 
11, art. 83, exempts ail wearing apparel, mechanical text-books, books 
of professional men, tools and other mechanical instruments and appli- 
ances moved or \vorked by hand, necesssary to the practice of any 
trade or profession and used in the practice thereof. 

Thus it will be seen that ample provision is made for the protection 
of those who may be in financial distress,.and thèse provisions are in- 
dependent of the one which relates to property held for burial pur- 
poses, and it is under them, and them alone, that the citizen of Mary- 
land can claim exemption for property which he owns, other than 
land for burial purposes. 

For the reasons stated, the judgment of the court below is affirmed. 



JOHNSON V. COLUMBIA COïTON OITi MITX MFG. CO., Limited 

(Circuit Court of Appeals, Fifth Circuit. May 16, 1910.) 

No. 2,045. 

Patents (§ 328*)— Invention—Process for Extraction of Cotton Sbed Oil. 
The Johnson patent, No. 691,.j42, for a procesa for the extraction of 
oil from cotton seed by using a mixture in stated proportions of cotton 
seed bran witli the cotton see<l nieats, is void for lacli of invention; it 
belng shown that in tlie process previously used a mixture of hulls and 
méats occurred through the inability of tlie niacliinery used to wholly 
separate them. 

•For other cases see same toplc & § numbee ia Dec. & Am. Uigs. 1907 to date, & Rep'r Indexes 
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Appcal f rom thé Circuit Court of the Unîtèd States for the Eastern 
District o£ Louisiana. :, 

Suit in equity by Edwin Lehman Johnson against the Columbia Cot- 
ton Oil Miîl Manu facturing Company, Limited. Decreç for défend- 
ant, and complainant appeals. Affirmed. ; ,:, 

Latnar C. Quintero, Philip S. Gidiere^ and Melville Ghurch^ for ap- 
pellânt, 

J. R. Beckwith and Max Dindelspeil, for appelleei 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This is a suit' qri a patent for a proc'ess. The 
process claimed is the use in the extraction of oil from cotton seed of 
the mixture of cotton seed bran with the' cotton seed méats in propor- 
tion of 2y2 per cent, to 30 per cent. The proof shows that prior to the 
alleged invention a mixture of cotton seed hulls with the méats oc- 
curred in the process of preparing seed before compressing the oil, be- 
cause the machjnery used for preparing the seed for the press was in- 
efficient to separate entirely the hulls from the méats, and the hulls in 
part went into the same mass with the méats. 

It seems to make po différence whether the hulls go into the mass 
necessarily from the inability to prevent them or purposely by being 
placed there. .We do not think theré is such différence between cotton 
seed hulls aiid cotton seed bran as to make patentee's process new or 
patentable. Ôoth cotton seed hulls and cotton seed bran are from the 
outside coveï-irîg or husk bf the cottoiï seed. The claim that the "cot- 
ton seed bran" is the hùfl of thè cbttoiï seed with ail the fiber removed 
is a distinction too fine to give validity to the patent. 

The decree of the Circuit Court is affirmed. 



WEED CHAIN TIRE GRIP CO. et al. v. EXCELSIOR SUPPI.T CO. et al. 
(Circuit court, N. 0. Illinois, E. D. May 20, 1910.) 

1. Patents (§ 40*) — Validity— Functional Claims. 

Claims of a patent for means for, or mechanlsm adapted to, a certain 
resuit, and, like functional claims, are not objectiouable If limlted to Oie 
invention sliown by tlie spécification and drawings. 

[Ed. Note.— For otber cases, see Patents, Cent. Dlg. § 47 ; Dec. Dig. § 
40.*] 

2. Patenta (§ 328*)^VAu:DrrT and Infkinoement — Chain Tiee Gbip. 

The Parsons patent. No. 72.^5,299, for a eliain tire grip, was not antid- 
pated, and is not for a function, but discloses an operative and useful de- 
vice, basic to a large extent wbich required invention; also held ia- 
friuged. 

In Equity. Suit by the Weed Chain Tire Grip Company, Harry D. 
Weed, and the Parsons Non-Skid Company, Limited, against the 

*For otber cases see same topic & § «umbhk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Excelsior Supply Company and tlie Motor Appliances Company. 
Decree for complainants. 

Duncan & Duncan and Victor Elting, for complainants. 
Sheridan, Wilkinson & Scott, for défendants. 

SANBORN, District Judge. Infringement suit based on the Par- 
sons patent, No. 723,299, issued March 24, 1903, for a chain tire grip. 
Complainants are, respectively, assignées or interested in the patent. 
One of défendants sells a similar device, and the other manufac- 
tures it. . ' 

The patentee's description of his invention, ând twb of his claims, 
are as follows: 

"It has l)een'iproposed to guard agaiiist slipping and punçturing by ine<w- 
poratlng an antislipping or antipiuicturiiig device in the tire'itself, which has 
the effect of slo-\Alng it consideralJly or causing dlsintegration and having oth- 
er objectionable features. Àccording to iny invention I overeome thèse objec- 
tions by puoviding a separate construction, giving, in effect, a nonslipping 
médium, between the surfaces in contact, and merely suspending on or engag- 
ing \yith the wheel, but not fixed thereto, . and it is theref ore f ree to travel 
arourid tlie wheel hy the action of rolllijg contact. 

"ïhe device eonstitutingmy invention oonsiists of a network of rings or 
strips of métal or other sultablé material or a séries of small chalns or bands 
ifltting loosely over the perlphery of the wheel or passing from slde to side 
across the tire — that is, not incorpora ted with It — and prevented from coming 
off by two rings, hoops, or their eq,uivalept, pj-eferably of wire or other suitii- 
ble material, such rings or the llke, or one of tliem, beirig provided. If desired, 
wlth means of attachment and detachmént, such as a right and left hand 
screw-thre^d and nut, and the Said rings or the like being smaller in diameter 
than the periphery of the wheel they cannot corne off aceidentally. 
. "Antislipping or prôtecting means for the périphéries of wheels, puUeys or 
the like, comprising attaching éléments at opposite sides of the wheel, and 
ah antislipping or proteetive médium secured to the attaching éléments and 
extending across and arohnd the periphery of the wheel, said parts being dis- 
connected from though retained on the wheel whereby the antislipi)ing or pro- 
teetive médium is free to move or shift Its jwsltion around the periphery 
thereof. 

"Antislipping or proteetive means for the périphéries of wheels, pulleys or 
the like, comprising two rings or annuli at opposite sldes of the wheel, and an 
antislipping or protective.medium , consisting of a chain or chaius secured to 
the rings and extendlng across and around the periphery of the wheel, said 
parts being disconnected from but retained on the wheel whereby the anti- 
slipping or proteetive médium "Is free to move or shift itS position around the 
periphery thereof." 

Advantages claimed for the device are thus stated by counsel: 

"The construction of the device by which it is loose on the wheel and free 
to travel circumferentially around it when in action gives several important 
results referred to in the patent. In the fii-st place, the 'freedom to travel' 
adds very materially to the antislipping qualities of the device, in effect con- 
tinuousiy laying down on the ground in front of the tire 'a nonslipping médi- 
um,' consisting of a séries of loose cross chalns, under conditions affording a 
maximum of traction resuit. In the next place, It prevents the dlsintegration 
df the rubber tire, whleh, as suggested in the patent, in ail other proposed 
constructions had proved a fatal obstacle to the use of a métal traction device 
on a rubber tire. Again, it prevents the inévitable and objectionable 'slowlng' 
of the tire In action, which occurs where, métal traction plates or similar parts 
are incori)orated in the tire." 
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. It is âlsO essential iii a praCtical devîcé that ît tnust bè securely 
maintained on tlie tire against coming off, particularly àt times of 
greatest str^in when the machine is skidding. Whilc; the device is 
simple, a complicated probkm is involved, which had to be compre- 
hended by the inventer, and must be understood in order that the full 
scopeqf the invention can be comprehended. The éléments of the 
probletri are that by ail prier invejitors it was supposéd to be necessary 
to fasten;the 4evice rigidly upon the tire, or ihco'rporate it with it, 
instead ôf being left loosç or flexible. Such devices'proved failures 
for a number of reasons. They wore out the tire by abrasion at the 
point of contact, "slo.wed" it by destroying resiHency, wore thèmselves 
out by friction, and werè difficûlt to keep on. Thèse objections were 
to a great degree overcome by the patent grip. It léssens wear by 
stopping the slippiiig, is eàsy to put on and tcJce off, distributes and 
lessens wear of the tire by its çircuthferential travel, ahd has proved 
a great cornjnercial sucçess, superseding ail other forms. 

This changing of the ùniversal idea that an antiskid device must be 
securely fastened tp the tire requirëd invention, afld the device de- 
scribed by the patentée, with such improved construction as expérience 
and mechanical skill suggested, is fully capable of carrying out the 
inventive idea. There is an opeFative device, utility, a greatly im- 
proved resuit, commercial sucCess, ând the supplartting of ail other 
like devices. 

. It is true^ and clearly disclqsedty the évidence, that circumferential 
creeping, or what Parsons calls >traveling around the wheel by the 
action of rolling contact, was hot new with him as a practical resuit, 
but he was the first'to çlaim and fully utilize it, and understahd its 
;signif|çance in the açt., It, is me inévitable law of the rolling wheel. 
It is even difficûlt to keep the tire itself from creeping forward on the 
rim. This tendency has béen well understood frdm the time of the 
biçyde: And, when an antislipping device is put on the tire, however 
firmly, it will travel around it. AU other inventors, however, con- 
ceivedthç notion that this circumferential creeping was a détriment, 
and mUst be prevented in order to get traction and p revent slipping. 
Pàrsons was the first. to understand that this motiôil was bénéficiai, 
'£hat tl^e best traction would be giveri by utilizing it, as well as the best 
form of .antiskidding. He therefore reversed the prevailing idea that 
this motion must be prevented as much as possible, and specified a 
loose grip, "merely suspended on or engaging with the wheel, but not 
fixed'thereto — -free to travel around it." He also contrived a iiovel 
means of carrying his idéainto practical application; that is; by a 
loose grip, held Upon the tire by sidè membérs bf sufflciently less diani- 
eter than the tire to securely retain the device in place. Neither of 
thèse things hâd been done before. This is not an attempt to patent 
a function> resuit, idea, or abstraction, but a new conception and new 
embodiment of that conception, producing an improved resuit, useful 
in itsélf, and commercially successful. It is èntitled to libéral treat- 
ment, both, as to anticipation and infringement. 

To the objection that the claimsare functional, it may be said that 
claims for means for, or mechanism adapted to a certain resuit, and, 
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like functional claims, are not objectionable îf limitée! to the invention 
shown by the spécification and drawings. So narrowed, they are valid. 
Hobbs V. Beach, 180 U. S. 383, SI Sup. Ct. 409, 45 h. Ed. 586; Paper 
Bag- Case, 310 U. S. 405, 38 Sup. Ct. 748, 53 L. Ed. 1123. Moreover, 
some of the claims, like the last one quoted, read directly on the illus- 
trated construction. 

Another objection, that the disclosure is not complète, may be an- 
swered by saying that no one has found any difficulty in building the 
devices, nor is it thought that ev.en a vvorkman unskilled in the art, 
after reading the patent, could not properly construct it. Even func- 
tions not specified, where means to secure them are claimed, but not 
fully explained, bave not been so construed as to avoid the patent. 
In the rubber tire wheel cases, the important side-tipping function, ail 
there was to distinguish prior art, was not clearly claimed, nor was the 
l^roper tension on the securing wires, by which such function was se- 
cured, even suggested, but the patent was sustained everywhere except 
in the Sixth Circuit. Consolidated Tire Co. v. Firestone Tire Co., 
151 Fed. 337, 80 C. C. A. 589 ; Rubber Tire Wheel Co. v. Milwaukee, 
etc., Co., 154 Fed. 358, 83 C. C. A. 336. This was for the reason that 
the side-tipping function of the tire was universally found on the 
wheels, built by worknien everywhere. 

Anticipation is asserted through a number of patent antiskidding 
devices, but they were ail designed on the rigidly attachable notion, 
with that relation of the parts to each other which distinguishes the 
Parsons device, entirely wanting. Those most relied on are the Gif- 
fard British patent and the Clark- Wertheim-Rosenberg patents, ail of 
which were abandoned by the patentées, no doubt partly because too 
early in the art, but also partly for the reason that they were ail of the 
rigidly attached kind. Giffard says that his invention consists in 
combining métal with the outer part of elastic tired wheels to prevent 
slipping and grip the road. The first eight of his figures show devices 
either going through the tire or sunk into it. The tenth and eleventh 
figures show a métal chain ladder, "secured to the periphery of an 
elastic tire." It is perfectly manifest that he never thought of a 
loose grip, free to travel on a tire. It is easy enough at this day, after 
Parsons has shown the way, to convert his métal ladder into a perfect 
Parsons grip. This is a common method of showing anticipation, but 
is not often a successful one. The Giffard disclosure is also too vague 
and incomplète to constitute an anticipation. 

The Clark-Wertheim-Rosenberg patents represent the same inven- 
tion patented in différent countries. In the spécification of each and 
ail of them it is said that the device (which was made for bicycle tires) 
is so embedded in the rubber of the tire casing that it cannot change 
its position as a whole. By making some changes disclosed by the 
Parsons invention, it is now possible to obtain fair results f rom its use, 
although it rapidly wears out. The Clark invention was for a différ- 
ent combination and though not entirely inoperative, possesses little 
utility. 

What prevents thèse prior patents being anticipations is chiefly this ; 
That the relation of parts which makes Parsons novel and useful is 
absent. If the Giffard chain ladder be used, and the inévitable ten- 
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dency toward travel around the tire results from such use, the device 
fallb ôff. Or, if the side members be put far enough down to prevent 
this at first, then as soon as one of the cross-members breaks, ofï goes 
the whole device again. Giffard came nowhere near discovering the 
proper relation of parts. The Parsons invention is a new mechanical 
combination, with appropriate location and length (shortness) of the 
side members, and appropriate length of cross-members, which, by 
their combined opération, each modifying the other, looseness, circum- 
ferential travel, and secureness, make a practical and successful whole. 

I think the patent fully operative, useful, not for a function, not an- 
ticipated, basic to a large extent, fully vaUd and inf ringed. 

Défendants' zig-zag grip is almost identical. The Victor grip, 
formerly made or sold by défendants, was stated by défendants' ex- 
pert to be an infringement if the patent was valid. He did not explain 
its function nor mode of opération, nor was any model of the device 
ofifered in évidence, although cuts representing this form of grip ap- 
pear in the advertisements in évidence. While the argument did not 
particularly mention the Victor grip, the record clearly shows it to be 
an infringement. On further considération, I am thoroughly con- 
vinced that it infringes complainants' patent, but the question bas not 
had that fuU considération which should require any other court to 
décline to consider that question for itself. 

Complainants are entitled to the relief asked. 



DNIÏËD STATES y. TREED. SAMB y. HBLLER. SAME v. GElîCHr- 

KOFF. 

(Circuit Court, S. D. Kew York. Api-il 23, 1910.) 

1. BANKRm'TCY (§ 91*) — Corporations— Nature oï Bcsinkss— rRESuiir- 

TIONS. 

Where the name of an alleged bankrupt corporation was the "SvilïolK 
Boardlng & IJvery Stable," there was no presumptlon that the eorponi- 
tlon's corporate iianie denoted the business in which it was engaged priu- 
cipally, and that it was not, therefore, within Bankr. Act July 1, 1898, c. 
541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3428) proylding that any 
corporation "engaged prlncipally" in trading or mercantile pursuits, etc., 
may be adjudged a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 91.*] 

2. Bankruptcy {§ 494*)— Indictment and Information (| 111*) — CRiitES— 

Indictment. 

An indictment for a crime alleged to haye been committed in the 
course of bankruptcy proceedings agaiust a corporation, alleging that the 
court was there concemed in adjudicating the corporation a bankrupt, 
was not Objectionable for fallure to négative the exceptions contained in 
Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 
3423), specifyiug the corporations that may be declared bankrupts, nor 
for failure to allège that the corporation was In fact engaged principally 
in one of the occupations mentioned in that section. 

[Ed. Note. — For other cases, .see Bankruptcy, Dec. Dig. | 494;* In- 
dietment and Information, Cent, Dig. §§ 295-298 ; Dec. Dig. § 111.*] 

•For otlier cases see aame topic & § ntjmbbh In Dec, & Am. Dlgs. 190'' to date, & Rep'r Indexes 
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8. BANKBtTPTCT (I 100*) JtTRISDICTION— COLLATERAL ATTACK. 

Jurisdiction of a fédéral , Uistrk-t Court in bankruptey proceedings can- 
net be coUaterally attacked in a criminal prosecution for an offense coin- 
mltted therein. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 100.*] 

4. Perjtjrt (§ 26*) — Indictment— Requisites. 

It is sufficient that an Indictment for perjury allège that defendant'9 
testimony was false, and that he belleved it to be false, without alleging 
the actual facts. 
• [Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 90-94; Dec. 

Dig. I 26.*] 

5. Bankeupict (§ 492*) — Corporations — Concealment ov Assets. 

A bankrupt corporation may be gullty of concealing assets, and the 
président uiay be indicted for that offense, if he partlclpated therein. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 492.*] 

Max Freed was indicted for causing the bankrupt, Suffolk Boarding 
& Livery Stable, of which he was président, to fraudulently conceal 
from its trustées various sums of money and other assets, and Freed, 
David Heller, and Hyman Gerchikoff were each also indicted for a 
false oath alleged to hâve been committed by them while witnesses be- 
fore Nathanial S. Smith, référée in bankruptcy, in the matter of the 
Suffolk Boarding & Livery Stable. Défendants pleaded not guilty, 
demurred to the indictments, and moved to quash the same. Deraur- 
rers overruled, and motion to quash denied. 

Henry Wise, for the United States. 

Samuel Markewich, for défendant Freed. 

L,. B. Treadwell, for défendants Heller and Gerchikoflf. 

HAND, District Judge. This being upon demurrer and motion to 
quash, I may consider only the indictment. The allégation is that a 
pétition was filed against "a corporation created by and existing under 
the laws of the state of New York," whose name is stated to hâve bee)\ 
"Suffolk Boarding & Livery Stable." There is no judicial presumptioti 
that the corporate name of a corporation dénotes what is the business 
in which it is "engaged principally." Bankr. Act July 1, 1898, c. 541, 
§ 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423). For aught that ap- 
pears, the corporation may hâve been engaged principally in selling 
horses, and hâve done a livery stable business as a mère incident. Such 
a possibility is not even unliîcely in fact. 

Thus nothing contradicts the jurisdiction of the District Court. On 
the other hand, there is no necessity, in order to show the jurisdiction 
of the District Court, that the record should négative the exceptions of 
the statute, alleging that the corporation was in fact engaged princi- 
pally in one of the occupations mentioned in section 4b. It was enough 
that the District Court, being a court of limited, but not inferior, ju- 
risdiction, was there concerned "to adjudicate persons bankrupts." 
Section 2, subd. 1. That gave it jurisdiction, which cannot be attacked 
coUaterally. Edelstein v. U. S., 149 Fed. 636, 79 C. C. A. 328, 9 L. 
R. A. (N. S.) 336. 

It is not necessary, therefore, to décide upon the point of the juris- 
diction of the District Court in case it should on the trial appear that 

•For otber ca«es s*e same toplc & i nuubsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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the .pétition in bankruptcy actually allegçd that the corporation was 
prinçipally engaged in keeping; a livery stable. 

As to the failure to allège the actual facts, and not merely that the 
défendants' testimony in the perjùry indictments was false, and that 
they believed it to be false, there is doubtless authority for the rule 
whijiïi would make the indictments invalid. The practice in this dis- 
trict has been the other way, and on principle it îs clear enough that the 
practice is,right, for the requirerpent is of the allégation of évidence. 
If the' practice îs to be chângedj thîe Circuit Court of Appeals must 
change it. 

The other points are not good. The examination w?is pertinent to 
the itiquiries, and was so alleged. Thé crime of concealjng assets could 
be committed by a 'corporation, and Freed could be indicted for the of- 
fense, if he participated in, its commission. Cohen v. U. S., 157 Fed. 
651, 8.5 C. Ç. À. 113; U. S. v. Young & Holland' Cb. (Ç., C.) 170 Fed,. 
110. Th0,se were, cases of coiispiracy; but, if oné may be guilty of 
cpnspiring to commit an act, it cannôt be that he.is nôt guilty if the 
consgiiracy is accomplished. , I do not regard Field v'. U. S., 137 Fed. 
6, ft9>C. C. A. 568, £ts binding, after Cohen v. U» S.,.. supra.. 

Demurrers oyerruled, and motions ,dehied,. 



PACIFIC IMPROVEMENT CO. v. CHA^TANOOGA SOUTHERN R. CO. 
(Circuit Court, N. D. Georgia. May 2, 1910.) 
No. 18. ■' ■ 

EiiiLBoADsd 194*)— itiGHT OF Way foe Spur Tracîks— Licbnbe— Eights of 

PUBCirASEB. ■,■,■,,.! 

Where a commission er under a judiclal decree soid the property of a 
railroad Company, éxpressly enumerating in thé deed certain spur tracks, 
constriicted on the land of an Iron company mider a verbal license'and 
then in use by the railroad company, the iron company cannot assert 
an exclusive right to the use of such tracks fqr individual purposes as 
against the purchaser, which, without, notice of suèh clalm, has expended 
napney in making extensive repairs and improvenjents thereon, and es- 
peciàlly where such tracks are situated in Géorgia, in view of Code Ga. 
1805, § 3069, which provides that "a paroi license * * » is not rev- 
ocable when the licensee has éxecut0d it, and in so doing has Incurred ex- 
pense. In such case it becomes an,easement running with the land." 

Ed. Note.— For other casea,,see Rçiilroads, Cent. Dig. § 649; Dec. Dig. 
§ 194.*] 

In Ëquity. Suit by the: Pacific Improvement Company against the 
Chattanooga Southern Railroad Company. On exceptions to master's 
report on intervention of Kensington Iron & Coal Company. Ex- 
ceptions overruled, and intervention dismissed. ; 

, W. S. McKenry, for Kensington Irôn & Coal Co. 

Pritchard & Sizer and K. M. W. Glenn, for Chattanooga Southern 
Railroad Co. and receivers. ■ ' • .. 

PARDEE,- Circuit judg^. Iii' thé ôrder qÎ référence the whole 
case upôn the interVentîôii of the 'Kensington Iron & Coal Company 

' fi ', ' '?T*"" M ', — : 1 ■- ; — Tj— ^ ~ ] ; '; 

*For otlier cases see same topic & § Kumb'er ïh Dec. & Am. Dlgs. 1907 to date, & RepY Index»! 
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was ref erred to à spécial master, who has reported on the facts as 
found by him, and also has given his conclusions of law based on the 
facts found. To this report the Kensington Iron Company filed ex- 
ceptions. The exceptions ail relate to and object to the conclusions 
of the master on the facts, and therefore I hâve read ail the évidence 
vvrith care, and given particûlar attention to the spécifie objections of 
the intervener. My conclusion is that none of the exceptions are well 
taken; ail of the master's findings being fully supported by the pré- 
pondérance of évidence in relation thereto. 

Considering that the case shows that in February, 1905, the spur 
tracks, the use of which is in controversy, were ail on the ground and 
in use and occupancy of the Chattanooga Southern Railwày Com- 
pany, and that on that day the commissioner, under judicial decree, 
after due notice and advertisement, sold ail the property of the 
Chattanooga Southern RaiWay Company, main and spur tracks, etc., 
to Henry A. V. Post and others, purchasing cotnmittee, and by deed 
of that date conveyed ail and singular of every description ail the 
property of the Southern Railway Company, particularly therein de- 
scribing and specifying "the spur tracks on the property of the 
Kensington Iron Company in Walker county, Georgia, being three 
différent spurs, about 3V2 miles in ail, leading to the iron ore mines 
of the Kensington Iron Company, only the steel rails upon which be- 
long to the Chattanooga Southern Railway Company, from the re- 
ceiver thereof, except the spur track to what is known as 'Owl Hol- 
low,' being about one-half a mile long, and the cross-ties and rails up- 
on which belong to and are owned by the Chattanooga Southern Rail- 
way Company or its receiver ;" that this sale conveyed no notice to the 
purchasers aforesaid that the spur tracks then in use by and for the 
Southern Railway Company were in any wise limited to spécial or 
exclusive use ; that soon after the said purchasing committee conveyed 
the said property, ail as above described, to the Chattanooga Southern 
Railroad Company, who eritered into possession of the same; that up 
to the time of this intervention neither the Chattanooga Southern 
Railroad Company, nor its predecessor, nor its présent receivers, re- 
ceived any notice of the claims of the Kensington Iron Company to 
an exclusive use of said tracks for individual purposes, ail of- which 
ar« based upon alleged oral understanding and agreement entered 
into with the Chattanooga Southern Railway Company and Joseph 
W., Burke, its receiver — I concur with the master in his conclusions 
of law, to wit: 

"From the foregoing facts I flnd that the Chattanooga Southern RaHroart 
Ck)mpany hâve acqulred an easement over the lands of the Kensington Iron & 
Coal Company to the extént that said railroad Company and Its receivers hâve 
the right to operate its englnes and cars over the said Owl Hollow branch for 
the purpQse, of hauling freight for any pçirties who may désire to ship over the 
line of sàid railroad company ; that the Chattanooga Southern Railroad Com- 
pany has no title to the lands over which said Owl Hollow branch Is laid 
through the lands of the Kensington Iron & Coal Company, but their rights 
thereover are as licensees ; and in view of the fact that extensive improve- 
ments and expenditures hâve been made by said railroad company and Its re- 
ceivers in repairing, maintaining, and extending said track, the Kensington 
Iron & Coal Company would not hâve the right at this time to revoke the right 
of such user of said railroad company and its receivers. 
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"In support of thls flndlng I call ' attention to tKe provisions, of section 30ÇD 
of tlie Code of Georgia (1895), whieli is as^ollows: 'A paroi license is primari- 
ly revocable at any time if its revocation ijoes no barui to the person to'wiiom 
It lias been granted ; but it is not révocable' \vben the licensee bas executed it, 
and in so dolng bas incurred experisé. Iri' Si'icb case It beeomes au easeinent 
running with the land.' In the case of Hlers v. MOI Haven Company, 113 Ga. 
1002, 39 S; E. 444, the court say: 'After; a person bas made iinprovetnents or 
Invested capital, wbich must necessai'tly bave preceded the enjoyineiit of 
the license granted to him, it beeomes an sigreenient for a valuable considéra- 
tion, and the licensee a purchasér for value. Wblle such a license is execu- 
tory, as a gênerai rule it is revocabld; buti not after it is executedj' 
■■<' "I tberefore iind tbat the injunction as,;prayed for by the intervener be de- 
nied, and tbat the order passed by bishonor, William T. Newman, United 
States Judge, on Januàry 28, 1908, be n()W set aside and rëvoked." 

A decréfe will be entered overrulingi the exceptions to the master's 
report and confirming the said report, 'revoking order made at cham- 
bers of the Circuit and District Judges February 17, 1908, which 
stayed opérations of receivers under i the previous order of coijrtof 
January 28,' 1908, and dismissing- the ' intei'vention of . the iKensingîon 
Iron Company, with costâ. : ■;; 



PENNSYLVANIA STEEL CO. et al. t. NJÎW YORK OITÏ RY. OO. et al. 
(Circuit Court, S. , p. New. ïprk. April ,9, 1910.) .[ ' 
Nos. 2— 9, 2—33, 2— 149, 3—37. . 

Street Railhoads (§ 58*) — Kecbivebs-^Petition for Instructions to Re- 

CBIVEBS. 

A pétition for instructions to thé receivers for an extensive street rail- 
way System by the lessor of one of the constituent Unes, not filed until a 
' few weeks prior to the date of the advertised sale of the propérty, con- 
sidered and denied. , : , 

[Ed. Note. — For other cases, see Street Railroads, Ctent. Dig. § 135; Dec. 
Dig. § 58. *a 

In Equity. 3uits by the Pennsylvanià Steel Company and another 
against the New York City Raihvay Conipany and others, by the Mor- 
ton Trust Company against the MetropoHtan Street Railway Company 
and others, by the Guaranty Trust Company of New York against 
the Metropohtàn Street Railway Company and others, and by the Mor- 
ton Trust Company against the Metropolitan Street Railway Company 
and others. On pétition by the Twenty-Third Street Railway Company 
for instructions to receivers. Pétition denied. 

Byrne & Cutcheon, for Pennsylvanià Steel Co. 
Jas. L. Quackenbush, for New York City Ry. Co. 
Dexter, Osborn & Fleming, for receiver of New York City Ry. (^. 
Bronson Winthrop, for Morton Trust Co. 
J. Parker Kirlin, for Metropolitan. St. Ry. Co. , , 

Masten & Nichols, 'for receivers of Metropolitan St. Ry. Co. 
Davies, Stone & Auerbach, for Guaranty Trust Co. 
.; Parker, Hatch & Sheehan, for Twenty-Third St. Ry. Co. 

•For other cases see sametopic & § numbek in-Deci & Am. Diga. 1907 te date, & Rcp'r Indexes 
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LACOMBE, Circuit Judge. This is a pétition by the Twenty-Third 
Street Railway Company, asking that certain instructions be given to 
receivers of the Metropolitan Street Railway Company. Petitioner's 
road was leased to the Houston, West Street & Pavonia Ferry Rail- 
road Company (which was subsequently merged with other corpora- 
tions into the Metropolitan) on April 23, 1893. The lease provided 
that lessee should pay ail taxes, assessments, water rents, and charges 
which might be lawfuUy imposed on the demised property, and also 
an annual rental of 18 per cent, on the par value of petitioner's stock. 
It further provided that, in the event of bettèrments being made on the 
railroad or a change of motive power efïected, the expenditure there- 
for should be paid in the first instance by the lessee, and the lessdr 
should exécute and deliver to the lessee negotiable bonds in the usual 
form for the amounts of such expenditure ; also that the principal and 
interest thereof shall be included among the obligations which the 
lessee should provide for and pay. Since September; 1907, the road 
has been operated by the receivers, who hâve regularly paid the rental 
of 18 per cent. 

Referring to the pétition; vve find that it asks instructions to be 
given in three particulars, which may be separately considered and 
disposed of :, 

(1) That défendants pay from the funds now in their hands the 
spécial franchise taxes due upon petitioner's property. 

This whole matter of spécial franchise tax was considered a few 
weeks ago, and disposed of in the manner indicated in opinion filed 
February 18, 1910. 176 Fed. 471. There is no good reason for dis- 
criminating in favor of • petitioner. 

(2) That the surplus earnings from the opération of petitioner's 
road by receivers be applied to the payment of the interest on a note 
and certain bonds, or impoûnded and resèrved to make such payments. 

The note is the one which was referred to in the opinion recently 
filed in Twenty-Third Street Railway Co. v. Metropolitan Street Rail- 
way Co. and Mercantile Trust Co. (March 21, 1910) 177 Fed. 477. 
The bonds apparently were executed and delivered under the provi- 
sions for expenditures for bettèrments above quoted. Petitioner has 
a suit pending to cancel thèse bonds. 

Receivers dispute the proposition that there were surplus earnings 
from the opération of petitioner's roads during the period of receiver- 
ship. The f act can only be determined upon an accounting, and it 
does not seem that such accounting should be now ordered. Within 
five weeks the property covered by the first mortgage, substantially the 
entire System, will be sold under foreclosure, and it may fairly be 
assumed that. foreclosure sale under the second mortgage of the par- 
cels of real estate and various items of personal property not covéred 
by the first mortgage will follow not long afterwards. Then the 
final accounting of ail interests will be taken up and pushed to a con- 
clusion. It is difificult to see how any préjudice can resuit to com- 
plainant from waiting until that time. The questions as to income and 
expenditure on any fragment of this intricate System are so compli- 
cated that,_ if the master should begin investigating the statistics of 
the Twenty-Third Street line to-morrow, ail the property would be 
179 F.— 10 



oût :6£ the/hànds of the court -long :befofe any substantial progress 
cDuId possibly be made • iii : such investigation. Mor^sovier, tbis court 
and the Circuit Court' of Appsals bave so provided inîjthe decree of 
foreclosuré for cash deposits and reserved , Heûs . that there will be 
ample security for the payment .of any ;sums which upon 'final laccount- 
ing it may beiheldithe reeeiversishould hâve paidj.or shoùld pay. 

(3) That receivers keep separate accounts of the earnings and 
operàting expenses of petitioner's railroad. , 

This matterof separate ) accounts, more detailed and spécifie than 
those'Which havei always been kept, has been several times considered. 
It is sufficient tO' refer to opinions on Pétition ofiEighth Ave. ând 
Ninth Ave. Gompanies (C. C.) '165 Fed. 468, and Guaranty Trust Co. 
V. Metropolitan Street Railway Go'. (C. C.) 171 Fed. 1015. Had the 
présent application been made sooner, the court would bave disposed 
of it, by invitihg the proposai of modifications iïî the présent method. 
This was donfe in the case of Eîghth Avenue and .Ninth Avenue roads; 
but no spécifie proposed modifications were ever submitted. Now, 
however, when application is made, after opération of the road by re- 
ceivers has continued for two years and. a half, the court is not in- 
clinedto direct themto change their whole system of bookkeeping for 
the few weeks, or possibly months, during which their opération may 
continue. 

Pétition denied. 



PENNSYLyÀNIA STEEL CO. et al. v. NEW YORK CITY RY. 00. 
(Circuit Court, S. D. New York. Aprll 25, 1910.) 

'.' ,'.'!:'' , No.' 2— 9. ,.,.'. 

STKEET RAII^BOADS .(§55*) IWSOI.TKKCnr , PbOCEBDINGS— DlSTBIBUTIQN OF 

FUND. ■-■,.,-.-, ', ,. ' , ,-,;■:' 

. Wlière tbe decree ot sale in Consolidated suJts àgalnst the lesseed pf an 

extensive Street failway System créâtes a Consolidated fund, to ' bè dlM- 

• tributed aimong ail parties Interested in aceordance with their respective 

i rjghts and i>ri<>ritles as thereafter determined by the court, ,aU ' cl.iinis 

• agalnst any part of tlie fund will be left for considera,tion together.in a 

single 'proceeding. 

[Ed. Note. — For pther cases,, sée' Street Raïlroads, Dec. Pig.' §, 55.*] 

'In Equity. Suit by the' Pennsylvania Steel Company andthe Begnon 
Contracting Company âgaihst the. New York City; Railway Company. 
On motion for order of référence. Motion denied.' ' 

Byriiè &'Cutcheon, foi' complaifiants. ',' 

James Q. QuaclcénbU'sh, for défendant. 
. Dexter, psborn & Fleming, 'for receivers of New York City Ry, Co. 

XÀCOMBE, Circuit Jùdge. Application has been made for an or- 
der referriiig the cross-bill of Charles Benner and others, comniittee of 
tort çreditors, to the spécial master to take prbof under the issues there- 
by présented. The Circuit Court of Appeals, in its récent décision in 
the foreclos'ure suit of Guaranty Trust Company v. Metropolitan Street 

*For other cases see eame toplc & S nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Railway 'Co. et al., 177 Fed. 925, has amended the decree of foreclo- 
sure by inserting the f ollowing paragraph : 

"Furtber ordered, adjudged, and decreed (3) that the balance of the fund 
arising froni the sale of the propertîes hereinabove described, and by thls de- 
cree dîrected to be sold, shall be dlstrlbuted, together wlth the proceeds of 
the sale of ail the remaining property of the Metropolitan Street Railway 
Company, and the property of the New York City Railway Company, now in 
the possession of the court, or hereafter to corne into such possession, includ- 
ing any balance of the funds in the possession of the recelvers of either or 
both of said companies, whlch may bè avallable for such distribution among 
ail creditors, claimants, and persons interested thereln, including the oflicers 
of thîs cpurt, their counsel, and the covmsel of ail parties interested in the 
said fund, proceeds, and property for distribution, or any part thereof, in ac- 
cordance with their respective rlghts and prlorities to be hereafter deter- 
mlned by the court, upon such notice to the respective parties in interest as 
the court may direct." 

. It is thought that this was dône to aVoid the necessity of trying out 
the issues raised by the several cross-bills in ail thèse various suits af- 
fecting the property of both roads which came into possession of the 
court under the receiverships, and to prpvide a sifhple and expeditious 
method to détermine as to ail claims ànd prioritieS. 

The présent motion is therefore dénied. Petitioner can obtain full 
relief in the proceeding against the Consolidated fund created by the 
termsôf the amended dècree. 



OMAHA & C. B, ST. RY, CO. et al. v. INTERSTATE COMJIERCB COJIMIS- 
: . , ' , , SION. : 

(Circuit Court, D. Nebraska. April 25, 1910.) 

Cakeiers (§ 24*) — Interstate Caeeieks— Régulation or Street Railsoads. 
Act Cong. Feb. 4, 1887, c. 104, 24 Stat. 379 {XI S. Comp. St. 1901, p. 
3154), or its amendments (Act June 29, 1906, c. 3591, 34 Stat. 584 [U. S. 
Comp. St. Supp. 1909, p. 1149]), being acts to regulate commerc-e, do not 
apply to Street railway companies engaged in the trausportatlon of pas- 
sengers between cities in différent states. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 24.*] 

In Equity. Suit by the Gmaha & Council Bluffs Street Railway 
Company and another against the Interstate Commerce Commission. 
Motion for a preliminary injunction granted. 

John Lee Webster, for complainants. 

P. J. Farrell and Charles A. Goss, for défendant. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

PER CURIAM. Whereas, the complainants are street railway 
companies engaged in operating street cars for the transportation of 
passengers on the streets of Omaha and Council Bluffs, and are not 
commercial railroad companies engaged in the gênerai transportation 
of f reight and passengers, and the Interstate Commerce Commission by 
its order dated November 27, 1909, required them to cease demanding 
or receiving their fares of 15 cents per passenger for the transportation 

•For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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oi.rpassengers from Çouii<;iI , Bluffs, not including Courtland Beadi, 
lowa, to points on complamants' lines in Omaha, Neb., or from points 
on cpmplainants' lines in Omaha, Nebràska, to Council Bluffs, lowa, 
not including Courtland Beach, lowa, and also required them to estab- 
lish and to maintain for two years a less rate, 

And, whereas, the judges are of the opinion that the Congress never 
intehded that the act to regulate commerce (Act Feb. 4, 1887, c. 104, 
24Stat. 379 [3 U. S. Comp. St. 1901, p. 3154]), or its amendments 
(Act June 2&, 1906, c.' 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 
1909, p. 1149]), should apply to, and they are of the opinion that they 
do not apply to such street railway companies, that no power has been 
delegated thereby to the Interstate Commerce Commission to regu- 
late or affect the rates of transportation of such companies, and that 
the order of the Interstate Commerce Commission was beyond its 
powers, and ought not to be enforced during the pendency of this suit. 
Louisville & Portland Ry. Co. v. Louisville City Ry. Co., 2 Duv. (63 
Ky.) 175, 178 ; Funk v. St. Paul Ry. Co., 61 Minn. 435, 437, 441, 63 
N. W. 1099, 29 h. R. A. 208, 52 Am. St. Rep. 608 ; State v. Duluth 
Cas & Water Co., 76 Minn. 96, 108, 78 N. W. 1032, 57 L. R. A. 63 ; 
Manhattan Trust Company v. Sioux City Cable Ry. Co. (C. C.) 68 
Fed. 82, 86 Congressional Record, vol. 17, part 4^ p. 3472; Rail- 
road Commissioners v. Market Street R. R. Co., 132 Cal. 677, 678, 
679, 682, 683, 64 Pac. 1065; Gyger v. West Philadelphia Ry. Co., 
136 Pa. 96, 108, 20 Atl. 399; State of Kansas v. Grant Cain, 69 Kan. 
186, 189, 190, 76 Pac. 443 ; Raiiroad Company v. Railroad Commis- 
sioners, 73 Kan. 168, 169, 173, 84 Pac. 755; Sams v. St. Louis, etc., 
Ry. Co., 174 Mo. 53, 64, 69, 74-77, 81, 73 S. W. 686, 61 L. R. A. 475 ; 
Thompson Houston, etc., Co. v. Simon, 20 Or. 60, 75, 25 Pac. 147, 
149,, 10 L. R. A. 251, 23 Am. St. Rep. 86 ; Front Street Cable Ry. Co. 
V. Johnson, 2 Wash. St. 112, 25 Pac. 1084, 1085, 11 L. R. A. 693; 
Riley v. Galveston City R. R. Ce, 13 Tex. Civ. App. 347, 35 S. W. 
826, 827. 

It is hereby ordered that the aforesaid order of the Interstate Com- 
merce Commission of date November 27, 1909, be, and the same is 
hereby, suspended, and the Commission, its attorney, agents, and em- 
ployés, are hereby restrained and enjoined from enîorcing it until the 
final décision of this suit or the further order of the court. 

This order shall take effect upon the filing with the clerk of this 
court of a bond in the sum of $10,000, approved by one of the judges 
of this court, and conditioned that the complainants will pay any and 
ail damages which resuit from the making of this order in case the 
order shall not be sustained. 
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LADEW et al. v. TENNESSEE COPPER CO. et aL 
(Circuit Court, S. D. Tennessee, E. D. February 15, 1910.) 
No. 1,012. 

1. DlSMISSAt AND NONSUIT (§ 55*) — FeDEBAL COURTS— DETEBMINATIOW OÎ' 

Question of Jurisdiction. 

Want of jurisdiction of a fédéral court, apparent on the face of a blll, 
may be taken advantage of by a motion to disniiss. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. i 
116 ; Dec. Dig. | 55.*] 

2. Courts (§ 269*) — .Turisdiction of Fédéral Courts — Local Actions. 

Wben the requisite diversity of citizenshlp between the parties exista 
to give a fédéral court jurisdiction, a suit to establish a lien or claim on 
property withln the provisions of section 8 of the judiclary act (Act 
March 3, 1875, c. 137, 18 Stat. 472 [U. S. Oomp. St. 1901, p. 513]), may be 
maintained in the district where the property is situated although nei- 
ther the plaintlff nor défendant is a résident of such district 

[Ed. Note. — For other cases, see Courts, Cent. Dig. S 809; Dec. Dig. } 
289.*] 

8. Courts (| 269*) — Jurisdiction op Fédéral Courts— Local Actions. 

Section 8 of the fédéral judieiary act (Act March 3, 1875, c. 137, 18 
Stat 472 [U. S. Oomp. St 1901, p. 513]), which authorizes suits "to en- 
force any légal or équitable lien upon, or claim to, or to remove any in- 
cumbrance or lien or cloud upon the title to real or personal property" to 
be brougbt in the district where the property is situated, does not extend 
to ail suits of a local nature nor to ail local actions in rem but is deflnite- 
ly lîinlted to suits brought to enforce the rights specifled, and cannot be 
extended l)eyoud them by construction. 

[Ed. Note. — For other cases, see Courts, Cent Dig. | 809; Dec. Dig. S 
269.*] 

4. Courts (§ 269*) — Jurisdiction of Fédéral Courts — Construction ov 

Statute— "Claim to Propebtt." 

The words "claim to * * * property" as used in section 8 of the 
Judieiary act (Act M'arch 3, 1875, c. 137, 18 Stat 472 [U. S. Comp. St 
1901, p. 513]), authorizlng suits to enforce such claims to be brought in 
the district where the property is situated, relate only to claims made to 
the property in the nature of an assertion of ownership or proprletary 
interest or other direct right or claim to the property itself, and do not 
include a suit which mereîy seeks to enforce a restriction which the law 
Imposes upon the owner of the property in référence to its proper use to 
avoid Injury to other property, as one to abate or enjoln a nui.sance. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. $ 
269.*] 

5. Statutes (Il 174, 175*) — Hules of Construction. 

The construction and interprétation of statutes cannot extend to 
ameudment or législation, nor can considérations of apparent hardship 
justify a strained construction of the law as written. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 254; Dec. Dig. 
§§ 174, 175.*] 

6. Courts (| 269*) — Fédéral Courts— Suits fob Abatement ob Injunction 

— Venue. 

Whlle an action to abate or restrain a nuisance Is of a local nature, 
and can only be maintained in a court having the proper territorial jurls- 

*For otber case* ■•• «im« topic & S ncubeb in Bec. & Am. Dig». 1907 to date, & Rep'r ladexw 
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diction, the venue of such action Is in the district where ttie nuisance It- 
self is locatedi 
[Ed. Note. — For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. S 

2"69.*]:., :.' , , , : 

7. Nuisance (§ 84*) — Suits to En-join— Pabties. 

In a suit to abate or restraiii a nuisance, as distinguished from an ac- 
tion for damages, ail persons inaintaining structures or carrj'ing on opér- 
ations, whose effect mingles ând éomblhes in contributing to the Injury 
to the plaintiff's property, may properly be joined as défendants, al- 
though each transacts hls own' business séparately and Independently 
from the others. 

[Ed. Note.— For other cases, see Nuisance, Dec. Dig. | 84.*] 

8. COTJBTS (§ 318*) JURISDICTION OF FEDERAI, COTJRTS— EPFECT OF DiSMISSAL 

AS TO 'One' Defenùantv :. 

Ihe dlsniissal without' (préjudice of a/sait in a fédéral court as to oné 
of several- défendants whojmight be siied elther séparately or jolntly, ei- 
ther on Ms objection to the;lû,cal juitîsdlctlon on the ground that neither 
he nor plaintiff Is a résident of the district; or on the ground that he and 
plalntifl! are both résidents of the saniestate, where he is not an indis- 
pensable party, does not nécessitâtes a disniissal as to other défendants 
properly before the court. . . 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 863 ; Dec. Dig. § 
318.*] 

9. COtTBTS (§ 307*)^— JURISDÏOTION OF, FEDERAL COURTS— SUIT AGAINST CITI- 

ZEN AND Amen.' : , , . . ^ ' . 

A suit brought by a citizen of one state against a pitlzen of another 

State' and an. alien, as défendants, Inyolving the requisite jurisdlctipnal 

amount, Is wlthin the jurisdiction of a Circuit Court of the United States. 
[Ed. Note.-^For other cases, see Courts, Dec. Dig. § 307.* 
Diverse dtïzenship as a ground of fédéral jurigdletion, see notes to 

Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. O. A. 

298.] ^ . • < ■ , 

, In Equity. Suit by J. Harvey Ladew and others against the Ten- 
nessee Copper Company and the Ducktown Sulphur, Copper & Iron 
Company, Limited. On separate ^motions by défendants to dismiss. 
SUstained, as to the Tennessee Copper Company, and overruled as to 
the Ducktown Sitlphur, Copper & Iron Company, Limited. 

Chas. Seymour, for complaînants. 

Corhick, Wright & Frantz and W. B. Miller, for défendants. 

SANFORD, District Judge. Thisbill was filed by the complain- 
ants, citizens and résidents of the states. of New York and West Vir- 
ginia, against the Tennessee Copper Company, a corporation of the 
state of New Jersey, and the Ducktown Sulphur, Copper & Iron Com- 
pany, Limited, a corporation of the kingdom of Great Britain, each 
having'its main office and business in Polk county, Tenn., within this 
judicial district. 

The bill allégés that the complainants are the joint pwners of cer- 
tain tracts of forest lands and timber rights in the state of Georgia 
éôntaining àltogéther 24,000 acres, and timber aggregating in value 
many thousands of dollars; that the défendants are engaged in min- 
ing and manufacturing sulphur and copper orCs in Polk county, 

•ÎFor other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Tenn., near the Georgia state liiie.withirt a short distance of com- 
plainants' property, and hâve erected and are operating f urnaces, 
smelters, and ovens for roasting and reducing such ores, in close prox- 
iniity to one another, upoii lands în Polkcounty, Tenn., owned or 
leased by them, respectively ; that, "by reason of their ownership of 

. the lands and forests aiforèsaid," complainants "both in law and equity 
are possessed of a right and claim in, to, and against the lands and 
tenements of the défendants in the nature of an easement thereupon 
that same shall not be used in a mannerto injure qr destroy the said 
lands and forests of your orators adjacent thereto as aforesaid" ; that 
the défendants by means of said f urnaces, smelters, and ovens, and 
in other ways generate vast quantifies of smoke and fumes which 
inextricably mingle a short distance from their works and are together 
discharged upon complainants' lands and forests, and haye . destroyed 
much of complainants' forests and inflicted great damage; that the 
zone of destruction is constantly increasing, and the défendants' op- 
érations, if permittqd to continue, ;will destroy ail of complainants' 
forests and timber, and ail other forips of plant and tree Hfe, and ren- 
der their lands barren, unfit for occupation, apd v^lueleçs; that it is 
impossible to calculate or approximate the damage threatened, and the 
complainants are without remedy in a court of law, and unless relief 
is granted, will suiïer irréparable injury;. and that "an injunction to 
prevent the perpétration of said wrongs is the onl.y adéquate relief 
that complainants can secure." And "to the end that" the aforesaid 
right and claim of complainants to and upon the propertiés of the de- 

_ifçndants, that the same shall riot be used in a nianner to destroy or 
injure the lands and forests of complainants, may. be declared and 
enforced, and that the nuisance maihtained upon said properties may 
be abated by and under. the direction, of. the court, through its own 
officers or otherwise, and that s'uçh changes be, made by and under 
its direction in and to the.dèfendants' properties as shall prevent. the 
discharge therefrorn upon complainants' lands and forests of the 
aforesaid deleterious substances, and that the défendants, may ])& 
restra,in,ed by injunction. from dôirig or càusing the àcts complained 
of, or their co'ntinuance,- the complainants prày that writs of injunc- 
tion be grantëd restraining and enjdining the défendants, their officers, 
agents, and servants, from maintaining ' or operating upOri thèir, prem- 
ises, any oven, furnace, or appliance giving forth any of the smoke and 
fumes, complained of, or otherwise producing or,causing àhy noxious 
or injuripus sriioke or fûmes upon the complainants' lands, and com- 
mandirig them to desist and refrain from using, maintaining, or operat- 
ing,, any* furnace or other appliance or copper reducing method giving 
offor disçharging any noxious smoke or fumes upon the complainants' 
lands; and they further pray for gênerai relief; 

By an amendment tç) the bill, made by iéave of the court, complain- 
ants further allège that the properties and opérations of each de.fend- 
ant constituting the nuisance sought to be abated are of greater value 
than $5,000; that the injury which will be donc to complainants' 
lands by each of the défendants unless the nuisance is abated, exceeds 
in value $5,000; and that the rnatter in controversy exclusive of inter- 
est and cost exceeds $5,000. Subpœnas to answer were issued, as 
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prayed in the bill, and servedupon the highest officer of each of the 
-défendants to be found within this district. 

,' . ,.,, Motion of, the Tennessee Copper Company. , 

The Tennessee Coppef Company, having entered a spécial appear- 
àncé for the sole purpose of objecting to the jnrisdiction of the court, 
movéd to dismiss the bill on the ground that as it appears upon its face 
that the cômplainants are citizens and résidents of New York and 
West Virginia, and said' défendant a citizen and résident of New 
Jersey, and thàtneither the cômplainants nor said défendant are citi- 
zens or résidents of the Eastern District of Tennessee, this court bas 
no jUrisdiction'. ' ■ .1 ... •■ 

. It îs .wiéll ' s^ttled that a want of jurisdictiqn apparent on the face of 
' the 'bijl trtaî/''Be'iàken'advàntage of by motion to disrniss. ^ Coal Com- 

■ paiïf v.,Bîàtc)ifoi-d, 11 Wall. 172, '20 L. Ed'. ^179; Central TrustCo. v. 
'McG'ébi'^ërîSl'y. S. 129,' 132, 14-Sup. Ct. 286, 38 L. Ed. 98 ; Connor 
v.'Vicksbùrè &M'.'R. Cô, (C; C.) 36'Fed. 273, 1 L. R. A. 331 •; Munici- 
J)àl îriV. 'Co. v. Gatdiner (C. C.)' 62 Fed. 954 i Stichtenoth' v. Central 
'Eicbadgé.lie, C,); 99 Fed; 1.;; . / ; ' 

" '. It ;is' 'âlso. cleai% as is cdhàeded hy 'thé' cômplainants, that as Act 
Marclî'3i.'Ï87'5,:,c.:Ï37,'§ 1, 18 Stït. A70, àsamended by AefAug. 13, 

; 1888,' c. '8,6ii;|'l,^25' Stat. 433 (U. S,, Comp. St. 1901, p. 508), provides 
fhat^whëh^tfie jiirisdiction of the Circuit Court is foundeddnly on the 
fact .that 'me_ parties are Citizens of différent states, suit shall be 

, Brôughl.oniy in thé district Whèreeîther. the plaintiff or défendant ré- 
sides, arjd as fiçïthei- the Cômplainants iiôr the Tennessee Copper Com- 
pàny,^ ^ Ne'w téréey corporation, are résidents of this district; if juris- 
diction'ofjtliis, case, dépends upon diverse citi'zenship âlorie the Circuit 
Court: of'thjsparticùlar 'district iç without"jurisdiction, and such want 
of local jûrisâictibn not havirig beén' waived by said défendant, the 
suit as td'it inust be dis'missed. ShaW v. Quincy Min.'Co., 145 U. S. 
444, 12 Sùp;'Ct."935,;36 L. Ed. 7138 ; ' Southern Pac. Cçi. v. Denton, 

;'l46 Ù. S."è02',' 13 Sup. Ct.'44, 36 L..Ed. 942; In re.Keasbey & Matti- 
Son Co., 16Ô Ù. S. 221, 16 Sup. Ct. 273, 40 Z. Ed. 402; Western Loan 
Co. v. Mining;C6., 21ÏÛ.,S..368, 28 Sup. 'Q. 720, 52 L. Ed. 1101. 

The c.Gm,plaihan|:s contend, however, that jurisdiction of this suit 
dpes nôt depeiid upon diverse citize;nship alone, but that it îs an action 
relating tp prqperty which may be brought against said défendant in 

■ this district xindèr Act March 3, 1875^, c. 137, § 8, 18 Stat. 472, which 
provides that '/whén in any suit comménced in any Circiiit Court of 
the United Sfate's to enforce any légal or équitable lien tipdn or claim 
to, or to rernove any incurhbrance Or lien or cloud upon the title to 
real and personal property within the district where such suit is 
brought," any of the défendants shall not be an inhabitant of, or found 
within said district, or voluntarily appear, an order directing such 
absent défendant to, appear and nialie défense may be served on him 
persqnally, wheréver found, or wheri'this is.impracticable, by publica- 
tion, ând that'in default of such appëarànce, the court may "entertain 
jurisdictiqn, and prôceèd to the hearing and adjudication bf such suit; 
* * * ; 'but said' adjudication 'shall,;âs regards said absent défendant 
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* * * without appearahce, affect only the property which shall 
hâve been the subject of the suit and under the jurisdiction of the 
court therein, within such district." 

This section of the Act of 1875 was not repealed by the Act of 1888, 
and remains in full force. Mellen v. Moline Wks., 131 U. S. 352, 9 
Sup. et. 781, 33 L. Ed. 178; Jellenik v. Huron Copper Co., 177 U. S. 
1, 10, 30 Sup. Ct. S59, 44 U Ed. 647; Citizens' Saving Co. v. III. C. 
R.. Co., 205 U. S. 46, 54, 27; Sup. Ct. 425, 51 L. Ed. ,703. _ And when 
the requisite diversity of citizenship exists to give the^Gircuit Court 
jurisdiction, a suit embraced within the. provisions of this section niay 
bebrought within the district in which the property is situated, _al- 
though neither the plaintifif hor défendant is a résident of such district. 
Greeley v. Lowe, 155 U. S. 58, 15 Sup. Ct. 24, 39 L. Ed. 69;. Citi- 
zens' Saving Co. :v. 111. C.R. Co., sUpra; Single v.. Paper Mfg. Co. 
(C. C.) 55 Fed. 553 ; Spencer v. Stockyards Co. (C. C.) 56 Fed. 741. 

The présent suit dôes hot, however, in my opinion corne within the 
provisions of section 8 of: the act of 1875. 

First. It clearly cannot be held to be within the provisions of this 
.section under the broàd theory updn which complainants rely that it 
is purely a local action in rem to abate a nuisance, wherein relief may 
be given without a judgment in personam against the défendants, 
through process of the court, executed by its ofïicers and operating 
directly on the res, and hence as such local action in rem is necessarily 
included, within the provisions of said section 8. 

In thé first place, as the bill does not allège that either of the plants 
of the défendants, or any particular structures or àppliances therein, 
constitutes a nuisance per se, which shoUld be abated or'destroyed un- 
der process of the court, but, in efîect, merely complains generally of 
an unlawful use of the défendants' properties by ftiethods of operating 
their plants, which generate and diffuse noxious fumes and smoke 
over the complainants' properties, and, while it contains an incidental 
référence to an abatement of the nuisance by officers of the court, on 
the other hand avers specifically that an injunction to prevent the per- 
pétration of the wrongs is the only adéquate relief that complainants 
can secure, and prays for no spécifie relief other than an injunction 
operating upon the défendants in personam and restraining them from 
an improper use of their property, the suit, evidéntly, is not, under the 
pleadings, purely an action in rem to abate à nuisance, but is, on the 
contrary, primarily and essentially an action' tô restrain a huisaricè 
by in junctive relief operating in personam upon the défendants. Thus 
considered, it would follow that if the doctrine of York County Sav- 
ings Bank v. Abbot (C. C.) 139 Fed. 988, 994, a case upon which 
complainants rely, that no jurisdictiori is conferred upon the Circuit 
Court under section 8 of the act of 1875 in an action where complète ■ 
relief cannot be given according to the terms of the bill without a 
judgment in personam against an absent défendant, be correct, the 
court would clearly be without jurisdiction of the case. 

And, if jurisdiction under section 8 of the act depended upon 
whether the proceedings were essentially in rem or in personam, it 
might well be doubted whether the spécifie prayer for injunctive relief 
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against thé def éndants coilld be disrègarded,. and the bill treatèd for 
jurisdictiona'I fiurpbses, undèr its broâd averfnents and prayer for gên- 
erai relief, as merely one to abate a nuisance by process operating' in 
rem as distihguished from a Suit to restrain the nuisance by process 
in personam. See. Mississippi & M. R. Co. v. Ward, 2 Black, 485, 
17 L. EdiSll; Van Bergen v. Van Bergen, 2 Johns. Ch. (N. Y.) 272; 
Carlisle v. Cooper, 18 N. J. %. 241; RaraSay v. Chandler, 3 Cal. 90; 
Lassaterïv; Garrett, 4 Baxt. (Tenn.) 369; 1 Am. & Eng. Enc. of Law 
(2dEd.) 64; 29 Cyc: 1209, 1252; 14 Enc. PI. & Pr. 1146, 1147. 

It is, hbwever, unnecessaryto détermine this question, since even 
if the suit could thus be considered, in the aspect both favorable to 
the défendants, as an action to abate a nuisance under direct process 
of the cdurt, and hence as purely a local action in rem or in the nature 
of a proceeding in rem thiswould not suffice tO; bring it within the 
provisions bf section 8 of the act of 1875. 

It is clear that this section does not extend either to ail suits of a 
local nature or to ail local actions in rem or in the nature of proceed- 
ings in rem, but is definitely limited td suits brought for the enforce- 
ment of certain spécifie rights. The : suits which it includes are not 
describedby référence to tbeir gênerai character, but by référence to 
their object. It contains no gênerai descriptive phrase such as "suits 
of à local nature," used in sections 741 and 742, Rev. St. (U. S. Comp. 
St. 1901, pj 588), in regard to suits brought in a state having more than 
one judicial district, or "proceedings in rem" or other like phrase;, 
on the Gontraryit, definitely enumerates the suits to which it relates, 
namely, those brought "to enforce aily Içgal or équitable lien upon or 
claim to, or to re«iOve any incumbranceior lien or cloud upon, the titl&, 
to real or personal property." In view of - this spécifie enumeration , 
of the suits to which. it relates, and the.absence of any gênerai phrg.se 
extending its provisions to any other action, local or otherwise, its 
scope cannot be extended by any process of construction, there being 
nothing in its language upon which suçh extension can be based. 

Where a "statute spécifies certain classes of cases which may bf 
brought: against nonresidents, such spécification, doubtless, opérâtes 
as a restriction and limitation upon the power of the court." Roller 
V. Hollyj.176 U. S. 398, 406, 20 Sup. Ctr;41Q, 413 (44 L. Ed. 520). 

Secqndi Tihci qtiestion then arises whether, as the complainants fur- 
ther contend, this suif cpmes within, the spficific provisions of section 8 
of the act of 1875, as ,a suit brought to enforce a "claim to * * * 
property" of the défendants, within the meaning of this section, there 
being obviously no other class of suitsi enumeratedin this section in 
which it can be jncluded. 

The suit clearly does not corne within this provision merely because 
the complainants allège in their bill that by reason of the ownership 
of their lands;!they are "possessed of a right and claim in, to, and 
against the lands and tenements of the défendants in the nature of an 
easement thereupon," this being the mère assertion of the légal con- 
clusion which the complainants seek to draw from the fact of their 
ownership of the lands in.Georgia; and it cannot be held to come 
within this provision unless,, upon the facts alleged in the bill, the com- 
plainants are sèeking to enforce a right which, within the meaning of 
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tlie act, may properly be termed a "claim to property" within this dis- 
trict, . 

The theory of the complainants is, that attached to ail property is a 
daim, based upon natural right, held by those who occupy any relation 
with respect tliereto, that it shall not be used in such way as to injure 
or damage such other persons; and that the duty under which the 
défendants' property rests créâtes in fayor of the complainants a right 
to and a claim against such property, which "may be called a négative 
right or easement upon land based upon the maxim of sic utere tuo ut 
alienum non lœdas" and is the basis of the présent action. 

There appears to be no direct adjudication upon the question 
whether a claim of this character may be properly considered a claim 
to property within the meaning of the statute. The statement in 
Shainwald v. Lewis (D. C.) 5 Fed. 310, 317, that by the words "légal 
or équitable lien or claim against real or personal property" Congress 
"intended to reach every case in which there should be any sort of 
charge upon a spécifie pièce of property, capable of being enforced 
by a court of equity" which is cited in 1 Rose's Code, Fed. Pro. § 
866, note C, as authority for a similar statement, was purely obiter; 
the only point involved in the case being that Rev. St. § 738, in which 
thèse words originally occurred, did not apply to a suit in which the 
plaintifï sought to subject the gênerai property of the défendant to the 
payment of its debts, but only to suits to enforce some pre-existing 
lien or claim upon a spécifie pièce of property. Neither is the ques- 
tion controlled by the définition of the word "claim" given by Mr. 
Justice Story in Prigg v. Pennsylvania, 16 Pet. 536, 615, 10 L. Ed. 
1060, as "a demand of some matter as of right, made by one person 
upon another, to do or forbear to do some act or thing as a matter 
of duty," this définition being given in a case involving the construc- 
tion of a statute providing that slaves should be delivered up "on claim 
of the party" to whom their service was due ; the meaning of the word 
"claim" as used in a statute of this character in référence to the "claim 
of" one person upon another to do a certain thing, being manifestly 
différent from its meaning as used in the act of 1875 in référence to 
the claim of one person "to" the property of another. Evidently its 
meaning as used in the act of 1875 in the phrase a "claim to * * * 
property" is much more nearly expressed by the next définition cited 
by Mr. Justice Story in this same opinion, as given by Lord Dyer in 
Stowel V. Zouch, 1 Plowd. 359, that: 

"A claim is a challenge by a man of the proprlety or ownership of a thing, 
which he has not in possession, but which is wrocgfully detained from him." 

On the whole, I am of the opinion that as it appears from the con- 
cluding portion of this section that it relates entirely to suits of ■ which 
property is the "subject," and as the words "claim to * *' * ' prop- 
erty" are evidently used in contrast to liens or incumbrances upon 
property and are the only words in the section under which a claim 
to the direct ownership of property may be included, thèse words 
relate only to claims made to the property in the nature of an assertion 
of ownership or proprietary interest, or other direct right or daim 
to the property itself, such, for example, as the claim of ownership 



2r)2 ' l'rg FEDERAL REPORTEE. 

of ari'tindivided interest in the property upon which a suit for parti- 
tion may be based (Greely v. Lowe, 155 U. S. 58-74, 15 Sup. Ct. 24, 
.■i9 L. Ed. 69)', and do not include the assertion of a right which is not 
îhàsed upOn an interest in the property itself, but seeks merely to en- 
force a restriction which the law iriiposës upon the owner of the prop- 
erty in référence to its proper usé- and, therefore, that a bill to abate 
or restrain'a nuisa:nce is not a suit'to ënforce a claim to the défendants' 
property within the méâning Of the statute. 

"A nuisance iS literally an annoyaiice and signifies in law sueh a use of 
proiierty or sucli a course of eonduct as .'* * * transgresses tlie just re- 
strictions upon use or eonduct whieli' tiie proximity of other persons or i>roii- 
erty in eivilized communities Imposes upon wliat would otherwise be rigluful 
freedom." 21 Am. & Eng. Enc. of Law (2d Ed.) 682. 

The right to hâve a nuisance on another's property restrained or 
abated is not based upon an assertion of title to such property, or of 
any proprietary interest therein, or right or claim to the property itself, 
but is, on the contrary, based solely upon the breach of a personal duty 
which the owner of the property owes to his neighbor in its manage- 
ment and use; a breach of duty which may be punished by indictment 
where the nuisance is of a public character, and which renders the 
offender personally liable in damages to the injured neighbor. And 
therefore the assertion by the neighbor of his right to hâve the nui- 
sance restrained or abated, being based on the personal wrong and 
breach of duty on the part of the owner, and seeking merely to enforce 
the just restrictions which the law imposes upon him in the use of 
his, property and prevent misuse, cannot, in my opinion, be regarded 
in any just sensé as the assertion on the part of the neighbor of a claim 
to the property itself within thè meaning of the statute. 

Nor can this resuit be changed by reason of the.fact that as a suit 
for the abatement of a nuisance is a local action which can only be 
brought in thé district where tlie -nuisance is located (Mississippi & M. 
■R. R. Co. V. Ward, supra), in such a suit between citizens of différent 
States, where , neither of the parties réside in the district where the 
nuisance is located, the action not being maintainable under section 8 
of the àct of 1875i, there is no jurisdiction in sny Circuit Court of the 
United States èxcept upon aiwaiver by the défendant of the want of 

■ jurisdiétion in the particular district. 

,.'. Thei construction and interprétation of statutes cannot extend to 
amendment or législation. U. S. v. Fisk, 3 Wall. 445, 448, 18 L. Ed. 
243; Pétri v...Gre.elman Eumber Go., 199 U. S. 487, 495, 26 Sup. Ct. 
133, 50 L. Ed. 281. Nor can considérations of apparent hardship 
justifv a strained construction of the law as written. Jos. Schlitz 
Brewïng Co. v. U. S., 181 U. S. 584, 589, 21 Sup. Ct. 740, 45 L. 'Ed. 

■ 1013; St. Louis, I. M. & S. R. Êo. v. Taylor, 210 U. S. 281, 28 Sup. 
•Ct. 616, 52 L. Ed. 1061. "The ' tèmedy," if any be required, "is in 

Congress."' Ex parte Girard, 3 Wall. Jr.' 263, 10 Fed. Cas. 436, Fed. 
Cas. No. 5,457. 

Furthermore the complainants are not on that account remediless, 
since in this case, as well as' in the many other controversies between 
citizens of différent states which Congress has not deemed proper to 
include withiri the jurisdiction of the Circuit Courts of the United 
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States, the parties may always rely for the enforcement of their rights 
upon the state courts having the necessary local jurisdiction. 

It results, therefore, that the motion of the Tennessee Copper Com- 
pany must be granted and the bill dismissed as to it, for want of juris- 
diction over the person of the défendant, but without préjudice. Ma- 
çon Grocerv Company v. Atlantic C. L. R. Co. (U. S. Sup. Ct., Janu- 

ary 17, 1910) 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. ; York 

County Savings Bank v. Abbot (C. C.) 139: Fed. 988. 

Motion of the Ducktown Sulphur, Copper & Iron Company. 

The Ducktown Sulphur, Copper & Iron Co., hereinafter called the 
Ducktown Company, having also entered a spécial appearance, moved 
to dismiss the complainants' bill, for want of jurisdiction and mis- 
joinder of the parties défendant. 

It is well settled, and is not disputed, that the requirement of section 
1 of the Acts of 1875, as amended by the Acts of 1888, that suits in a 
Circuit Court based upon diverse citizenship alone shall be brought 
within a district in which either the plaintiff or the défendant résides, 
has no application to suits brought against aliens, and that if jurisdic- 
tion otherwise exists in the Circuit Court, an alien corporation may be 
sued in any district in which valid service may be made upon it. In re 
Hohorst, 150 U. S. 653, 14 Sup. Ct. 231, 37 L. Ed. 1211; Barrow 
Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964. 

The Ducktown Company urges, however, that there is nevertheless 
a want of jurisdiction in this court and misjoinder of the défendants 
upon varions grounds set forth in its motion to dismiss. None of 
thèse grounds are, however, in my opinion, well taken. 

1. The fact that this bill is filed for the purpose of abating or re- 
straining a nuisance affecting lands which lie whoUy in the state of 
Georgià, does not require the action to be brought in the district 
where the injured property lies, and thereby deprive this court of juris- 
diction of the subject-matter of the suit. While an action to abate or 
restrain a nuisance is of a local nature andcan only be maintained in a 
district having the proper territorial jurisdiction, the venue of such 
action is in the district where the nuisance itself is located. 29 Cyc 
1237 ; 14 Enc. PI. & Pr. 1106, and cases cited. 

In Mississippi & M. R. R. Co. v. Ward, 2 Black, 485, 495, 17 L. Ed. 
311, it was held, undèr a bill filed by a Steamboat owner in the district 
court of lowa to abate a bridge across the Mississippi river constî- 
tuting an obstruction to navigation, that as to so much of the bridge as 
lay beyond the middle of the river and outside of the district of lowa 
the court "had no power over the local object inflicting the injury" and 
was without jurisdiction. And in Horne v. City of Buffalo, 49 Hun, 
76, 1 N. Y. Supp. 801, it was held, under a statute providing that cer- 
tain actions, including those for a nuisance^ must be tried in the county 
where the cause of action, or some part thereof, arose, that a suit 
against a city to abate a nuisance caused by the dumping of street 
sweepings and other foui matter into the river in the county where the 
city was located, which injùred résidents in a village below in another 
county, should be tried in the county in which the dumping was donc. 
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as being the county in which the cause of action arose. In tliis case 
the court said: 

"By the comnion law an action for a nwisance is regarded as local In its 
nature, and the venue Is reçiuired to be laid in the county where the nuisance 
is situated." 

It was also held in People v. St. Louis, 10 lil. 353, 48 Am. Dec. 339, 
and Morris v. Remington, 1 Pars.' Eq. Cas. fPa.) ,1«7. that t^p ^'°-niie 
under a bill to restrain a nuisance by injunction is in the jurisdiction 
in which the nuisance is located;, a resuit which would aiso se«n to 
follow from the doctrine of Northern Ind. R. R. Co. v. Michigan 
Central R. R. Co., 15 How. 332, 243, 14 L,. Ed. 674, that wherever the 
subject-matter of a controversy is^local, no jurisdiction attaches to a 
Circuit Court beyond the lirait ofi the district in which the property is 
situated, and no injunction can be granted aiïecting such property, 
«xcept in cases of contract, fraud, or trust, where relief may be given 
by a decree in personam. 

While none of thèse cases, except the Horne Case, presented the 
précise situation in the présent case, where the property constituting 
the nuisance lies in one district, and the injured property in another, 
the reasoning in the Ward Case that, where the court "had no power 
over the local object inflicting: the injury," its abatement was beyond 
the jurisdiction of the court, shows conclusively that the test of local 
jurisdiction in an action to abate a nuisance is the situs of the object 
inflicting the injury and not that of the object injured. 

The various cases which hold that an action of tort seeking merely 
to recover damages caused by a nuisance will lie in the jurisdiction 
where the injury is infljcted, although the object from which the injury 
proceeds is located elsewhere — there being, however, much conflict of 
authority evèn on this point, as shown by the cases collated in 14 
Enc. PI. & Pr. 1106, notes: 2 and 3 — clearly involve an entirely différent 
question from that in référence to the venue of an action to abate the 
nuisance itself. The "power over the local object inflicting the in- 
jury," which is requisite in an action to abate the nuisance, is wholly 
unnecessary in an action merely to recover damages, whose resuit can- 
not in any way afifect the maintenance of the nuisance itself; and the 
cases holding that in an action of tort for damages alone the venue 
should be laid where the injure4 object is located, may, it seems, be 
well sustained by analogy to the rule stated in Northern Ind. R. R. 
Co. V. Michigan Cent. R. R. Co., supra, that an action of trespass 
quare clausum i régit cannot be prosecuted where the act complained 
of was not dpne, in the district. 

2. The f act; that, so far as the bill shows, the défendants are sep- 
arate and independent concerns, conducting each its own separate af- 
fairs, does not prevent the bringingof a joint action against them, or 
çreate a rnisjoinder of the Ducktown Company with its codefendant. 
, Without determining whether,. in-accordance with the broad state- 
ment in 3 Street's Fed. Eq^ Pra,c.',§, 1344, p. 815, the défense of mis- 
joinder of défendants can bemadebyrnotion to dismiss, as well as by 
tlemurrer, in faccordance with the Usual practice, I think that the sound 
rule established by thegreat weight of authority is, that, in a suit to 
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abate or restrain a nuisance, as distinguished from an action for dam- 
ages, ail persons maintaining structures or carrying on opérations 
whose effect mingles and combines in contributing tb the in jury to 
the plaintiff's property, may be properly joined as défendants, al- 
though each transacts his own business separately and independently 
from the others. The Débris Cases (C. C) 16 Fed. 25 ; Warren v. 
Parkhurst, 186 N. Y. 45, 78 N. E. 579, 6 L. R. A. (N. S.) 1149; 
Kingsbury v. Flowers, 65 Ala. 479, 39 Am. Rep. 14; People v. Ditch 
& Min. Co., 66 Cal. 138, 4 Pac. 1153, 56 Am. Rep. 80; Woodyear v. 
Schaefer, 57 Md. 1, 40 Am. Rep. 419. 

In_Peop.le v. Oakiand Water Front Co., 118. Cal. S34, 248, 50 Pac. 
305, in which it was held that a demu.rrer would lie for misjoinder, the 
structures maintained by the différent def endants. which it was sought 
to abate as an obstruction to navigation were not only entirely separate 
and independently maintained, but had obviously no joint or combined 
effect upon the navigation, the effect of each being entirely separate 
and distinct from that of the others. 

3. The fact that the Tennessee Copper Company is not suable in 
this case, over its objection, does not require the dismissal of the suit 
as to the Ducktown Company. 

It is well settled by the weight of authority that when jurisdiction 
otherwise exists in a Circuit Court in a suit against several défendants, 
who might be sued either separately or jointly, the right of one of 
the défendants to object to the local jurisdiction of the court on the 
ground that it is brought in a district in which neither he nor the plain- 
tiff résides, is a privilège personal to himself, which he alone can 
raise, and in his behalf only, and that upon the dismissal of the suit, 
as to him, upon his motion, where he is not an indispensable party to 
the suit, it will not be dismissed as to the remaining défendants prop- 
erly before the court. Bensinger Cash Reg. Co. v. National Cash 
Reg. Co. (C. C.) 42 Fed. 81; Smith v. Atchison, T. & S. F. R. Co. 
(C. C.) 64 Fed. 1 ; Dominion National Bank v. Cotton Mills (C. C.) 
128 Fed. 181; Schiffer v. Anderson (C. C A., 8th Circuit) 146 Fed. 
457, 76_C. C. A. 667. 

And jurisdiction of the suit will likewise be retained when, although 
one of the défendants is a citizen of the same state with the plaintiff, 
vifhose présence would destroy the requisite diversity of citizenship, 
the àuit bas beeti dismissed as to him without préjudice (Smith v. Cot- 
ton Oil Co. [C: C. A., 5th Circuit] 86 Fed. 359, 30 C. C. A. 103), or he 
bas neither been served with process nor appeared (Doremas v. Ben- 
nett, 4 McLean, 224, 7 Fed. Cas. 916, Fed. Cas. No. 4,001). _ Nor can a 
défendant served with process avail himself of a want of jurisdiction 
as to another person named in the writ "vvhb is severed from him and 
no longei- to be considered à défendant: in the case. Craig v. Cum- 
mings, 2 Wash. C. C. 505, 6 Fed. Cas. 724, Fed. Cas. No. 3,331. 

Therefore, since each of the défendants in the présent suit might 
bave been suéd severally as well as jointly, People v. Ditch & Min. Co., 
66 Cal. 138, 4 Pac. 1153, 56 Am. Rep. 80, and under the averments of 
the bill the Tennessee Copper Company is clearly not an indispensable 
party to the relief prayed in référence to the nuisance alleged to exist 
upon the property of the Ducktown Company, the case may, under the 
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foregoing authorities, be proceedçd, with against the.ktter company, 
alone, although dismiss^d ap tp the former. 

4., Tlie' fact, ùrged in ■ argument, although not set out as one of.the 
grçunds; of the motion ,to dismiss, that the, plaintiffs, being citizens of 
New York and West Virginia,: ha.v,e ^ued two défendants, one of 
whom is a citizen of Ne\y ■ Jersey, and the other an alien corporation, 
does nqt,,deprivethis court ofjurisdiction. 

,: Section.!, of the act^pf; 1875, as amended by section:! of the act of 
!888, confers jurisdictjon^ upop the Circuit ;Courts insuits "in which 
there shall be a controversy between: citizens of différent states 
* . '^ ..* or a- controversy between pitizensr of, a state. and fpreign 
* * *, citizens." The,plain obj.ect of tliis. provision is to confer^ 
upon the , Circuit Courts, jurisdiction.,,9f aH controversies between citi- 
zens of a staté and citizçns either pf another state or a foreign nation 
in which the requisite.ijurisdictionalamoujat is inyolve.d. And while 
it may be said from a spmewhat metaphysical point of view, that in a 
suit brought by a citizen of one state against two defe:ndants, one of 
whom is a citizen of another state, and thç other an alien, the contro- 
versy, considered in its . entirety, is neither wliplly .bet^veen citizens pf 
diiïerent States nor between a citizen of a state and a foreign citizen, 
yet as such controversy in each and ail of its éléments as between the 
plaintiff and each of the défendants separately, clearly comes within 
the provisions, of the act, , the suit is not, u'ider a just construction of 
the, statute and in view; pf its plain , intent, to hç- exçluded: from the 
jurisdictipn pf the CircuitiCourt merely because of the .joinder pf the 
twp défendants in a single action. To hold otherwisq wpuld, I think, 
be to give the language of the statujte a strained and riar.row construc- 
tion, not required by its letter, aiid .defeating its manifest purpose of 
vesting in the Circuit Courts juris^ietion of controversies between 
thèse différent classes of persons. 

This view. is in accordance with the clear weight of authority. In 
Balliiî V. Lehr (C. C.) 24 Fed. !93, and Roberts v. Ry. & Nav. Co. 
(C. C.) 104 Fed. 577, affirmed in a carefully considered opinion in 
Roberts v.'Ry. & Nav. Co.(9th Circuit) 121 Fed. 785, 58 C C. À. 61, 
in each of which the underlying question involved in determining the 
right of removal to the Circuit Court was whether the eptire suit was , 
one of which the, Circuit Courts were given jurisdictipn ,by sections 1 
of the acts pf 18;75 and 1888, it was held that a suit brought. by a, 
citizen of one state against two défendants, one pf whom is a citizen. 
pf another state and the other an alien, ,is a suit of wnich the Circuit 
Courts are given jurisdiçtiqn and which;. as such, is removable to the 
Circuit Court on pétition of thés defendaiits. feee, also, Râteau v. 
Bernard, 3 Blatchf.-242, -20 Fjed. Cas. 30,5, Fed. Cas. No. !!,57D.' 

The case ofTraçy v. Morçl (.Cî.C.) 88 Fed. 801, in.which the state- 
ment pf a contraj^y Ndo.ctrînCy appiëariiig' in Black's Dillqn on the Re- 
mpval pf; Causes (section 84^ p. 13!), which is.not, however, found in 
the earlier éditions of Dillon's Rerpoval of Causes, is a'pproved, with- 
put discussion,, is clearly not supported by the eases of- Hervey v. Illi-, 
nois Mid..;Ry, Co.,.7 Biss., 103, 12.. Fed. Cas. 60, Fed. Ças; No. 6,434, 
and Kingv. Cornell,-106 U. S.'39o,.l'Sup. Ct. 312, 37 L. Ed., 60, which 
are cited as stating -the same rule. The Hervey Case, involved merely. 



HAKEIS-WOODBUEr LTJMBEK CO. V. COFFIN. _57 

ihe obvious propositio» that a suit could not be removed under the 
act of 1875 on the ground of a separate controversy "wholly between 
citizens of différent states" when it appeared that alien parties were 
aiso interested in the alleged separate controversy, there being, it is to 
be noted, no provision in that act for the remôval of a suit on the 
ground of a separate controversy between citizens of a state and 
aliens ; and in King v. Cornell, it was merely held that under the act 
of 1875 an alien had no right of removal on the ground of a separate 
controversy. 

I theref ore conclude, both upon prinçiple and the weight of au- 
thority, that a suit brought by a citizen of one state against a citizen 
of another state and an alien as défendants, involving the requisite 
jurisdictional amount, is within the jurisdiction bf a Circuit Court of 
the United States. ' 

Furthermore, even if there had been originally a jurisdictional de- 
fect by reason of the joinder of the Tennessee Copper Company as a 
codefendant with the Ducktown Company, this objection would, it 
seems; be i^ured under the doctrine of Smith v. Cotton Oil Co., and 
other cases hereinabove cited, by the dismissal of the suit against the 
Tennessee Copper Co., leaving in the suit merely a controversy be- 
tween citizens of New York and West Virginia as complainants and 
an alien corporation as défendant, of which a Circuit Court lias un- 
doubted ■ j urisdiction. 

5. The objection to the jurisdiction set out in the motion to dis- 
miss in référence to the amount in controversy, has beeri cured by the 
amendments made in the bill. 

No other objections being pointed out by the Ducktown Company's 
motion to dismiss, it results that the motion must be overruled. 

An order will accordingly be entered dismissing the suit as to.the 
Tennessee Copper Company in accordance with this. opinion, and 
overruling the motion of the Ducktown Sulphur, Copper & Iron Com- 
pany. 



HARRIS-WOODBURY LUMBER CO. v. OOFPIN et al. 
(Circuit Court, W. D. North Carolina, at Asheyll[o AjM'il 28, 1910.) 

1. QUIETINO TiTLE (§ 44*) — ACTIONS— BURDEN OF PpOOF OP TiTLE, 

Hn suits in e<iuity to quiet tltle or reuiove a cloud, tlie Ijurden is upoii 
tlie coniplainant to show tliat lie is tlie lawful owner of the premises in- 
.'Tolved lu the controversy. 

[Ed. Note.— For other cases, see Quietlng Tltle, Cent. Dix. § 89 ; Dec. 
Dig. § 44.*] » s ■ . 

2. Corporations (§ 630*)— EffEct of Dissolution— New Jersey Stàtctte. 

A New Jerse.v corporatio]!, whnse charter lias been annulled by proc- 
lamation of the Govornor for uoiiiiaynient of taxe.s, may tliereafter sue 
or be siicd in Its oorporate nanie iu relation to any matter necessary or 
proper to the orderly settlenient irt its att'airs, by vlrtue of Corporation 
Act N. J. (P. L. 1S9G, p, 2,9.')) §« .-iji-ô."), -vvhich i)rovide tliat ail dissolved 
corporations shall be contlnned bodies oorporate for the purpose of pros- 
ecuting and-defending suits and of enaltling them tosettle and close thelr 

•For other cases see same toplc & § kumbee in Dec. & Am. Dlgs. 1907 to date, & Rèp'r Indexai 
ÎT9F.— n 
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'affaira; 'aÈd that ttie dlr'eotors', wiio are constituted trustées for sùcû pur- 
pose,, imà^ sue or be.sued by.tlieçorporateiiame. 
• [Edi Nota-T-For othec cases, see Corporatious, Cent., Dig. §§ 2482-24S6; 

,: Dec: Dig. S 63Q.*]^ ,,;.,: ', , ' : , ■; 

3. Corporations (§ 691*)'-~Powp;Bs--rIjA'w Govert^ino. 

ïlie po\yers of a porporatioii,'al'thoiiglido'ing business in a state ottier 
tlian tiliit of its, création, are governed by the law of its domicile, and its 
pewer to^'sùe-ôr be sued-after its former dissolution is deteniiined by 
: sucfi law,'. aofl not by tbat of tlie state in whicli tlie suit is brougUt. 
[Ed. Note., — For other cases, see Corporations, Dec. Pig. § 691.*] 

In Equîty. ■ Ôuitby thè Harris-Woodtiury Lumber Company against 
E. G. Coffiti and p. Samuel White. On exceptions to report of spécial 
master, Exceptions ô^^'érf uléd, and decree for complainant. 

Merrimon & Merrimon and C. C. Cowan, for complainant. 
R. C. Stradwick, Norwood & Norwood, Wm. P. Bynum, Jr., and 
Justice & Broadhurst, for défendants. 

PRITCHARD, Circuit Judge. This is a bill in equity filed by the 
complainant for, th,ç purpose of retnoving a cloud upon its title. The 
complainant, allèges that it Js, the owner in fee and in açtûal possession 
of a tract of mountain land containing 78,000 acres, and deraigns its 
title, ^howing granit from th^ st^te and various mçsne conveyances 
down to a deed to the Foreign Hardwood Log Company in 1894, and 
then deed from tl^e said çpjppany to the Tuckaseigee Timber Company 
in 1895, an4 4ee4 from the Tuqkaseigee Timber Company to the Whit- 
tier lyumber Company, a New Jersey corppration, in 18:96, and deed to 
complainant in 1906 by a commissioner appointed by thiscourt to sell 
said land pursuant to a decree rendered in a proceeding instituted in 
this, court in 1906 to forpclose a^ mprtgage executed^ by the Whittier 
Lurnber Company. The complainant further allèges that in 1904 E. 
G, Coffin and F. M. Mct)on?Jd, trading under the firm name of CofEn 
& McDonald, instituted a suit in the superior court of Swain county, 
N. C, against one Charles R. Flint, and caused an attachment to issue 
in their favor from said court against said Flint, and to be levied 
against said lands, pre1;ending that hp, yfS-S the owner thereof , or had 
an interest therein, which suit was rernoVed to this court, and in 1907 
a judgment was rendered therein for $8'5,000 in favor of Cofïin & Mc- 
Donald, and that Coffin & McDonald, claiming that said judgment was 
ajien upon said lands because of said attachment, procured a wijt of 
exécution to issue from this court, and by virtue therépf the mârshal 
sold at public auction on May 4, 1908, ail the right, title, and interest 
of said Charles R. Flint irt and to said lands to said E. G. Coffin, the 
last and highest bidder, for $100, and that said Coffin assigned his 
bid to the défendant D. Samuel White, to whom the marshal made- 
a deed, which Was filed and recorded in Swain county, N. C, where the 
land is situated. The complainant further allèges that the défendants, 
E. G. Coffin and D. Samuel White, claimed to be the owners of said 
lands, or to hâve an interest therein, because of said deed, and had 
repeàtedly threatened to enter upon said lands undér their purported 
claim and remove the timber therefrom, and to otherwise injure and 

«For otlier ciasès see same topic &. § numbee in Dec. & Am. Digs. lS07 to date, & Rep'r Indexes 
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molest complainant, and the complainant prays for a decree ■ quieting 
its title, canceling said deed to the défendant D. Samuel ^yhite, and 
perpetually enjoining the défendants from asserting or claiming any 
interest or estate in said lands by reason thereof. 

The défendants in their answer admitted that the title had been 
properly deraigned by the complainant dovvn to the deed to the Foreign 
Hardwood Log Company, but denied that the complainant was the 
owner of said lands, or had any right to the possession thereof. They 
allège: That Charles R. Flint furnished the money for the purchase 
of said lands, and had the title made to the Foreign Hardwood Log 
Company, a "dummy" corporation under bis control.and that said cor- 
poration held the title ;in. trust for Charles R. Flint, as résultant bene- 
iiciary and owner of the équitable estate therein, and that afterward, 
for, the purpose of cheating and defrauding said E. G. Coffin and F. 
M. McDonald, Charles' R. Flint caused the Foreign Hardwood Log 
Company to make a deed for said lands to the Tuckaseigee Timber 
Company, another "dummy" corporation controlled by him ; but the 
4çfendants denied that any title p^ssed by such deed, both because of 
its f raudulent purpose and because the Tuckaseigee Timber Company 
was never lawfully organized and was never capable of owning real 
estate or holding title thereto. That subsequently said Flint, still de- 
signing to cheat and def raud said Cofïin and McDonald and his other 
creditors, caused the Tuckaseigee Timber Company to make a deed 
for said lands to another "dummy" corporation, the Whittier Lumber 
Company, f ormed by employés under his control, but that , no title 
passed, because the Tuckaseigee Timber Company had no power to 
receive or convey the titl.e, and because the Whittier Lumber Com- 
pany was never properly organized, and never became a légal entity 
capable of holding title to real estate; but, if the Whittier Lumber 
Company did acquire ariy. title by said ponveyances, it held the same for 
the benefît of Cofïîn and McDonald and other creditors of Flint, be- 
cause said conveyances were made for the purpose of cheating and 
defrauding said, creditors. That the Whittier Lumber Company, or 
those who controlled it, for Flint, jFraudulently pretended to exécute a 
mortg^ge of said lands as security for an alleged issue of bonds, but 
that said bond issue was f raudulent, wîthout considération, and donc to 
enable Flint to further incumberthe title for the purpose of cheating 
his creditors, and said lands never passed into the hands of bona iide 
purchasers. That the complainant, with full knowledge of ail thèse 
things, acquired possession of said lands, and fraudulently procured 
the institution of the sjiit to foreclose the mortgage executed by the 
Whittier Lumber Company, and misled, the court by collusion with the 
Whittier Lumber Company, and procured a, decree prdering sale of the 
lands, and at such sale pretended to:bec;ome the purchàser of said lands, 
using^^i4 bonds in making payment That there was an understand- 
ingwitji; complainant aiid Flint whereby the çictual payrnent for said 
lands depended upon the complainant's establishing title thereto Ipy the 
conveyances set out| in the complaint, and that this proceeding by the 
complainant ,is in furtherance of said nefarious scheme, and that com- 
plainant,, is.,^otentitl,edto the aid of a court of equity in carrying ,it 
out. That the défendants were the real owners of said lands,, haviiig 
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àcquired the title by the sale uhder the judgment against Charles R 
Flint, who wa's the real owner; the title h'aving been acquired and held 
in trust for him. ' 

The matter was reférred by consent to a spécial master, to hear àrid 
take the évidence and state his findings of f act and conclusions of law. 
After taking the testimoiay and hearing arguments thereon by counsel 
for the parties, the master filed his report on September 7, 1909, in 
which he found as facts, among other things : That the purchase money 
for the land when it was conveyed to the Foreign Hardwood Log Com- 
pany was not fnrnished by Charles R. Flint, and that the title to the 
said lands was duly conveyed by the Hardwood Log Company to the 
Tuckaseigee Timber Company, and by the làtter company to the Whit- 
tier Lumber Company, and that the Whittier Lumber Company duly 
issued its bonds and duly executed the mortgage on said lands as se- 
curity theref or, and that ail thèse things were done regularly and with- 
out fraudulent intent on the part of Charles R. Flint to hinder and 
delay or cheat aînd defraud E. G. Coffin and F. M. McDonald, or any 
other creditors. That the bonds by the Whittier Lumber Company, 
after having become widely scatterèd in the regular course of business, 
were assenibled for and bought by Charles J. Harris, one of the incor- 
porators of thé complainant, the Harris-Woodbury Lumber Company, 
and that said Harris became the bona fidé purchaserof said bonds for 
a valuablé.consideration, without collusion, conspiracy, or fraud on his 
part wîth Charles R. Flint or any other person, and without any knowl- 
çdgeûr notice of any of the things done by the corporations which 
held the.titleto said lànds,, or by ' thoSe interested in said corporations, 
excépt such as Was'given by the public records, ànd that there wàs not 
sufficienï 'èVid!énce in any of such records which had been introdiiced 
to pût Chà'i^lè's'j'. 'Harris dr any^'prûdent rnan on iiotice of any fraùd 
' wHiiclimay' hâve been attemJDted gr' perpetrated by Charles R: Fliiit,',or 
,by said corporations wWicH held'tl^e titlè to said lands, or by any'of 
thbsè intér'^stëd. in sâid corpdratioris. ,„That the' suit,' to'foreclosé' the 
iiiortgagé eiecuted by 'tli^ ''^''hittier Luoiber Conipaïij^' Wàs 'duly ' insti- 
tuted 'in 'tjhis court about Ap'ril 16:,'1906',' and that after'the bill was filed 
the Whittier Lumb.er Company, the défendant in that suit,' in;-due time 
filèd its duly verified aiis\*er, în its ' corpofate name and undét" its cor- 
porate séal, by its président, confessing'ïhç allégations ôf said bill, ànd 
also appeàred by attôrney, aijid that à' régulàrdecree bi foréclôsure of 
/said rhorté'age was madè by 'this , court 'on March 36, 1906, directing 
thatthle lands described' ih saîd mprtgagè, arid which are the lands dë- 
scribed in the. bill of coriiplajht filed in this suit, be sold ât public aup- 
tioh, after due adyërtisei:!iètïf^ aild âppointing à commissioner to cortdtict 
such salé. That the coîririiissioner did sell said lartds in pursuance to 
said decree and as'thérein dîrected, and that Charles J. Harris became 
the last and highest bidder therefor at the price of $449,024.05, atid 
duly àssignéd his bid to the complainant herein, the Harris-Wbôdbury 
Lufnbër Company. That said sale was duly reportéd tb and' cônfirnled 
by this court, and the corhmissioner was orderéd to màke deed convéy- 
ing the title in fee for said lands' totbeHqrris-Woodbury Lumber 
Company^ which was done, and tHaj: théte was no collusion or fraud in 
any of thèse proceédi'hgs; ' • ' ' •' ' ' •' ' ' 
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The spécial master also found as a fact that on May 3, 1900, the 
Governor of the state of New Jersey, in which state the Whittier Lum- 
ber Company had been incôrporated, duly issued his proclamation de- 
claring inoperative and void ail corporate powers conferred by' law 
upon the Whittier Lumber Company, because of its failure to make the 
required reports and to pay the taxes assessed against it by said state 
of New Jersey for the year 1897. The spécial master further found 
as a fact th^t the laws of the state of New Jersey which were in effect 
on May 3, ^JOG, and hâve been in efïect ever since, provide as follows : 

"53". Corporate Existence Continues. — Ail corporations, whether they ex- 
pire by tlieir own limitation or be annulled by the Législature or otherwise 
dissolved, shall 'he continued bodies corporate for ttie purpose of prosecuting 
and defending suits by or against them, and of enabllng them to settle and 
close their affairs, to dispose of and convey their property and to divlde tlieir 
capital, but not for the purpose of eonttnuing the business for which they 
were established. 

"54. Directors^-ïrustees on Dissolution. — Upon the dissolution in any 
inanner of any corporation the directors shall be trustées thereof, with full 
power to settle the afCairs, collect the out&tanding debts, sell and convey the 
property and divide the moneys and other property among the stoekholders, 
after paying its debts, as far as such moneys and property shall enable them ; 
they shall hâve power to meet and uct under the by-lavvs of the corporation 
and, under régulations to be niade. by a majorlty of said trustées, to prescribe 
the terms and conditions of the sale of suoh property, and may sell ail or any 
part for cash, or partly on crédit, or take mortgages and bonds for part of 
the purehase price for ail or any part of said property. 

"55. Powers and Liabilities of Siieh Trustées. — ïhe directors, constitute<l 
trustées as aforesaid, shall hâve authority to sue for and recover the afore- 
said debts and property, by the name of tho corijoratiou, and shall be siiable 
by the sanie name, or in their own names or individual eapacities, for' the 
debts owing by such corporation, and shall be jointly and severally responsi- 
ble for such debts, to the aniount of the moneys and property of the corpora.- 
tion which, shall conie to their hands or possession as such trustées." 
, See I*. L. 1896, p.. 295. 

Ihe spécial master also found as a fact that E. G. Cofifin and F. M. 
McDonald recovered a judgment for $85,000 in 1907 against Charles 
R. Flint iri the suit instituted by them in 1904, and that ail the right, 
title, and interest of said Flint in and to said lands was sold by the 
marshal of this court under exécution issued on said judgment to said 
E. G. Goffin for $100, and that said Coffin assigned his bid to the other 
défendant, D. Samuel White, to whom the marshal made a deed on 
June 1, 1908, conveying to said D. Samuel White ail the right, title, 
interest, and claim which said Charles R. Flint had in and to said lands, 
which deed was duly ackriowledged and recorded in Swain county, 
N. C, on June 3, 1908. The spécial master also found that the Whit- 
tier Lumber Company, in its corporate name and by its président and 
under its corporate seal, executed a quitclaim deed whereby it conveyed 
ail its right, title, and interest in said lands to the Harris-Woodbury 
Ivumber Company on September 5, 1906. 

The spécial master reported as his conclusions of law that there 
neyer was any resulting trust upon the said lands, or any title thereto, 
in favor of Charles R, Flint, and that said Flint never at any time 
owned said lands, or held title thereto. or had any interest therein 
which was subject to attachment or could be sold under exécution, and 
that the Whittier Lumber Company was an existing corporation in 
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1906 for the purposes of prosecuting and clefending suits, conyeying 
its property, and winding up its affairs, and that it could appsar, and 
properly did appear and answe'r, in its corporate name, by its officers, 
in the suit brought in 1906 to foreclose the niortgage executed by it, 
and that the complainant, Harris-Woodbury Lumber Company, is the 
owne!riaîid seised in fee and actually possessed of the lands described 
in the billof complaint, and entitled to the quiet and peaceable posses- 
sion thereof without cloud or adverse claim, and that the marshal's said 
deed to D. Samuel White was a cloud upon complainant's title, which 
should be removed, and that the complainant was entitled to the in- 
junction prayed. 

This being a référence by consent, the spécial master's findings of 
fact are conclusive. The dçfendahts excepted to the spécial master's 
report, and strenuously insisted that he had erred in his conclusions of 
law, contending that the foreclosure suit against the Whittier Lumber 
Corripany was void, first, because that corporation had been dissolved 
by the proclathation of the Governor of New Jersey on May 2, 1900, 
and said foreclosure suit wa,s not instituted imtili Apriri'6, 1906, and, 
being instituted in the Circuit Court of the United States for the West- 
ern District of North Carolina, it is goyerned by the North Carolina 
statutes, which provide that dissolved corporations are continued bodies 
corporate for the term of three years after dissolution for the purpose 
of prosecuting and defending actions by or against them and to wind 
up their affairs (Révisai N. C.' 1908, § 1200), and not the New Jersey 
statute, in which there is no time Hmit ; second, even if the New Jersey 
statute govern,ed,: the foreclosure, suit was brought against the \yhittier 
Lumber Company in its corporate capacity, whereas it should hâve 
been brought agamst the directors as trustées, as provided by section 54 
of the New Jersey statute, quôted by the spécial master in his findings 
of fact; and, third, that the deed to the Harris-Woodbury Lurnber 
Company, made on September 5, 1906, by the Whittier 'Lumber Com- 
pany in its corporate capacity, was void, because it should hâve been 
made, even if the New Jersey, and not the North Carolina, statute 
governs, by the directors of the dissolved Whittier Lumber Company 
as trustées — and, therefore, the Harris-Woodbury Lumber Company 
had no title, and, as it must establish its own title to entitle it to the 
aid of a court of equity to remove a cloud therefrom, it therefore bas 
no standing in this court, and the bill should be dismissed. 

In suits of this character, as well as in actions in ejectment, the 
burden is upon thé complainant to show thathe is the lawful 'owner of 
the premises involved in the controversy. In this instance th.el com- 
plainant, both by pleading and proof, has made out wHat constitutesa 
prima facie title' in fee simple to the lands involved. Hçwever, as ap- 
pears in the stàtement of the case, it is insisted by counsel for the de- 
fendants that the title under which the complainant holds thesé lands 
is defective, and is not sufficient to convey the lands described therein. 

I shall now'consider the-;questions which arise at the : threshold of 
this controversyî^ to wit: (a) Whether the foreclosure proceeding, by 
■ virtuè of which the complainant became the owner of thèse lands, was 
void on account of the fact that the Whittier Lumber: Company, as a 
"corporation, had been dissolved by the proclamation of the Governor 



HAEEI8-WOODBUET LTJMBER CO. V. COFFIN. 'Mi'S 

of New Jersey prior to the date of tlie institution of the said fore- 
closure suit; (b) whether, under thèse circumstances, the court is gov- 
erned by the North Carolina statute, which provides that dissolved 
corporations are continued as bodies corporate for three years after 
dissolution for the purpose only of proseeuting cases by or against 
them and for the transaction of other business incidental to the wind- 
ing up of their afïairs; and (c) whether, if the New Jersey statute 
governs, the foreclosure suit should not hâve been brought against the 
directors as trustées of the Whittier Lumber Company, under section 
54 of the New Jersey statute, to which référence is made by the spécial 
master. There are other questions, incidentally arising, which I shall 
discuss in their logical order. 

Section 53 of the New Jersey statute for the year 1896, reads as 
f ollows : 

"53. Corporate Existence Continues. — Ail corporations, whetber they ex- 
pire by their own limitation or be annulled by the Legisatnre or othervvise 
dissolved, shall be continued bodies corporate for the purpose of proseeuting 
and defending suits by or against them, and of enabllng them to settle and 
close their affairs, to dispose of and convey their property and to dlvide their 
capital, but not for thé purpose of continuing the business for which they 
wexe establlshed." 

Section 55 provides that the directors shall be constituted trustées, 
and that they shall hâve authority to sue for and recover debts and 
property by the name of the corporation, and "shall be suable by the 
same name, or in their own names or individual capacities. * * * " 
Under thi^ provision, where a corporation is dissolved, suits may be 
instituted, property transferred, etc., by the trustées, in the name of the 
corporation, or the trustées may be sued, etc., as a body or individually, 
in any controversy that may arise. The section of the New Jersey 
statute which authorizes the Governor to issue his proclamation dis- 
solving a corporation of that state, as \yell as the sections I hâve just 
cited, hâve been passed upon in numerous cases, in which it is held 
that, nptwithstanding the proclamation of the Governor of New Jersey 
dissolving a New Jersey corporation for the nonpayment of taxes, the 
corporate existence of such corporation i s continued for the purpose of 
siiing and being sued, and that any suit against such corporation is 
properly brought against it in its corporate name. The following cases 
bear directly on this point : American Surety Co. et al. v. Great White 
Spirit Co. et al., 58 N. J. Eq. 526, 43 Atl. 579 ; Grey, Attorney General, 
v. Newark Plank Road Co., 65 N. J. Law, 603, 48 Atl. 557; Camp et 
al. v. Taylor et al. (N. J.) 19 Atl. 968, and cases there cited ; White 
Mountain Paper Co. v. Morse & Co., 62 C. C. A. 369, 127 Fed. 643; 
In; re Munger Vehicle Tire Co., 159 Fed. 901, 905, 87 C. C. A. 81 ; 
Folger et al. v. Chase et al., 18 Pick. (Mass.) 63 ; Hawkins v. Glenn, 
131 U. S. 330, 331, 9 Sup. Ct. 739, 33 L. Ed. 184; and Glenn v. Lig- 
gett, 135 U. S. 542, 10 Sup. Ct. 867, 34 L. Ed. 262. 

The case of American Surety Co. v. Great White Spirit Co. et al., 
supra, was a suit instituted upon a bill filed by the creditors of the 
Great White Spirit Company, a corporation of New Jersey, praying 
that a receiver be appointed. Upon the return to the rule, the màtter 
was heard by the Vice Chancelier upon the bill and accompanying affi- 
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davits and the affidavits presented by respondents. In accordance with 
his' àdvice the application for a receiver was refused, and the rnle to 
show cause was disèharged. The case was then carried to the Court 
of Errors and Ajbpèals OÏ New Jersey;' That court, in passing upon 
thé exact question involved hère, said : / 

"The proclanifition . 6ï the Gove.vnor here.tofore stated conformed to the re- 
qulrements of this a'ct, This act and th'^ oorporatkm aet of ]89(î are' iilahïly 
parts of a législative sehemfe respeeting. corporations, and, be-ing iiiipari' mn- 
terla* are to be construeditogether. , Po- çotjstrùéd, I think it obvions that the 
prohibition agalnst the use- of corporate powers, of procbiiuied defaulted cor- 
ppf atious did not extend tq their use in wiuding up and settling the affairs of 
such ■ corporations undfer the conditions conta ined in sections 53-00; inchisive, 
of tbe corporation act of ISiX!. This was the view taken by the learned Vice 
Chandellor in this case, and he probably held the respondent coro])Hiiy, after 
default and proclamation, to be withiu the provisions of those sections. By 
those provisions the direetors of a corporation dissolved in any mauner are 
made trustées thereof, with full powfers,to séttie up Its affairs.." 

The New Jersey court, in the case just quoted, held thiat thé proc- 
lamation o.f dissolution had the effect only of dissolving the corporate 
capacity to prevent the transaction of the business for which the com- 
pany was chartered, but that, while this is true, nevertheless, the cor- 
porate existence continued for the purposes of suing and being sued, 
disposing of its corporate property,paying its debts, and any and ail 
othér things that were necessary in order to promote an orderly dis- 
position of its afïairs, and that the rights of creditors.stockholders, 
and other parties interested should be finally adjusted in accordance 
with the principles controUing in cases where a corporation may for 
aiiy reason be dissolved. This is an exceedihgly wise'provièâoii' of the 
law, as anything short of it would resuit in interminable confusion, 
and, in many instances, work a great hardship and injustice to those 
interested as stockholders, creditofs, or otherwise. 

In the case of Grey, Attorney General, v. Newark Plank Rùad Go., 
supra, the court again passed upon this question. Theré the Attorney 
General had instittited quo warranto proceedings to dissolve the cor- 
poration on the ground that'its charter had expired. The court below 
entered an ofder declaring that it was not entitled to further corporate 
existence. The case was then carried tO the. Court of Appeals, and that 
court reversèd the court below, saying : 

"We concur in the opinion of the Suprême Court, but think that tbe judg- 
ment entered was not therehy warranted. In its concludiug sentence the 
opinion déclarés that the défendant conipany will stlU continue to be a body 
corporate for the purposes In section 59 of the act concernlug corporations 
sijeclHed. The référence Is to section 59 of the act of Aprll 7, 1875, now sec- 
tion 53 of the act of 189G (P. L. 1896, p. 277), whk-h ordalns 'that ail corpora- 
tions, whether they expire by thelr own limitations or be annulled by the 
Législature or otherwise dissolved, shall be continued bodies corporate for 
the purpose of pjosecuting or defeiiding suits by or agalnst them, and of en- 
abllng them to settle aud close thelr affairs, to dispose of and convey thelr 
property and ta divlde thelr capital, but, not for the purpose of coutinulng the 
business for which they wero establlshed.' In the face of this statute the 
judgmeiit entered is 'that the sald Newark Plank Road Oompany be, and they 
hereby are, ousted from exercising and enjoylng the franchise of a body poli- 
tic and corporate by the uame and style of the Xewark Plank Road Com- 
pany,' This judgment should be reversèd, and in l.ts st'ead should be' entered 
a judginent that the coriwrate existence of said companyhas termina ted, ex- 
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cept so far as it is continued by the said section, and that tlie compar.y be 
ousted from the exercise and enjoyment of ail franchises, except such as are 
thereby conferréd." 

In this case it is held that under the New Jersey statute the corporate 
existence is continued, for the pnrposes to which I hâve referred, until 
the affairs of the corporation are finally settled and wotmd up. The 
only distinction between that case and the case, at bar is that there it 
was sought by quo warranto proceedings to seçiire the dissolution of 
the corporation, and in this instance the corporation was dissolved by 
proclaipation of the Govgrnor of New Jersey. The:facts involved in 
this proceeding are substantially tlie same as those in that case. 

The case of, Camp et ah V; Taylor et ah, supra, was an action, insti- 
tùted by-the stockholders .of a dissolved corporation against its direct- 
ors for the mismanagemftnt of its affàirs. Among othér things the 
question was raised^as to whether the corporation should be made a 
party to the suit; afldthat court, in a well-consîdered opinion, held, that 
the corporation shpuld be madé a party, inasmuch as ^ the corporation 
was endowed, by section;.59, pi 187, of the Revision of; New jersey, 
with pçwer to perform certain duties, among vvhiçh weïe that it watS 
capable of suing and being sued for the purpoSe of winding^-up-and 
settling its. affairs. ; The court,, in ;discussing this. point, said ; ■ -.^ , 

"Although It appears by the appeal that thé said corporation wàs dissol'fed, 
and the certitj'Cate qf such dissolution flled in the, office of the , Secretary of 
State, yêt I thiiik there is no esCaping the conclusion that t'he corporation,, as 
such, shouid be niade a party to this suit. The flfty-uinth section, of the cor- 
poration act expressly pt-ovides that, in cases of .dissoliition, such corpora- 
tions shall be deèmed to continue their existence for the purpose of sUing and 
being sued, in order to wind up the business of such corporation. Seé Revi- 
sion, p. 187, § 59- • And such seems, also, to be not only the plain reason o( the 
case, but thé fconclusion to which naost eminent judges hâve come in the con- 
sidération of this very question, as will api>ear by the following référencée: 
Wilson V. Bellows, 30 N. J. Eq. 282, 284 ; Ackerman v. Halsey, 37 N. J; Eq. 
Sm: Conway v. Halsey, 44 N. J. Law, 402; Davenport v. Dows, 18 Wall. 626 
[21 L. Ed. 938] (deeided in 1874) ; Robinson v. Smith, 3 Paige [N. T.] 222 [24 
Aiu. Dec. 212]; Ounningham v. Pell, 5 Paige [N. Y.] 607; Hersey v. Veazie, 
24 Me. 9 [41 Am. Dec. 364] ; Insurance Co. v. Sebring, 5 Rich. Eq. [S. C] 342 ; 
Railroad Co. v. Nolan, 48 N. Y. 513 ; Bagshaw v. Railroad Co., 7 Hare, 114- 
131; Foster v. Bank, 16 Mass. 245 [8 Am. Dec. 135]; Taylor v. Holme.s, 127 
U. S. 489, 8: Sup. et. 1192 [32 L. Ed. 179] ; 1 Danlell, Ch. Pr. (5th Ed.) 368 : 
Gray v. Steamship Co.. 3 Hun [N. Y.] ."591. 5 Thomp. & C. 229; Luling v. In- 
surance Co., 30 How. Prac. [N- Y-l 7.5: Butts v. Wood, 38 Barb. [N. Y.] 189; 
Thomton v. Railroad Co., 123 Mass. 34." 

, From the foregoing cases it will be seen that the courts of other 
States, as well as the courts of the United States, bave held that the 
sections of the New Jersey statutes to which I bave referred provide 
that, notwithstanding the fact that the Governor bas the right, by proc- 
lamation, to dissolve a corporation of that state, so as to rendér it 
incapable bf performing those functions necessary to the further trans- 
action of business in which stich corporation may hàvë been engaged, 
yet the corporation is still kept alive for the purpose of doing those 
things that are essential to the final winding up of its affairs, such as 
tratisferring property, suing, and being sued, etc. Figuratively speak- 
■ing, the right hand of the corporation, by which it was enabled to carry 
on the business in which it was actively engaged, was paralyzed com- 



"pletely by the proclamation bi tlie,Goyei^i|ior;^ but Its Body 'vC'as not 
àffectëd thereby, in so fai- as tbe exercise of those f uiji|àtip,ns. ,tjiëcessàry 
to the performance of the acts incident to closing oui and winding up 
its affai'rswerè'concerned.. '■'■'', ',■:'•' :• '; ■ : .; ' ■ •:■■■ : 

Hdwever, it is insisted by counselfoi" the defendàritsi as I havè said, 
that thèse' (iases dôi not apiply, atld that this cause is governed by the 
•statutes of North Garolina, whichi as àlready statéd, provide that dis- 
solfved corplofâtions' are Continued as bodies corporate for a term of 
three years; and nbiohger, after dissolution, for thè purposes of prose- 
cuting a'iid defendin'g actions by or agaitt^t them and winding up thèir 
afïairs. The case of Boyd et'al. t'. Hankiiison et ai., .&3 Fed. 49, 34 
G. G. A. 197, decided by thei Circuit Court àî Appeâls'for this Circuit, 
is véry much in point; In that case the corporation (as in this in- 
stance), which had forfeited ' its charter, was incorpofated under the 
laws of New Jersey. Having f ailed to pay its New Jersey taxes, the 
Governor of that statei issued his proclamation on' the 4th of May, 1897, 
dissolving thé' corporation iand' declaring its charter forfeited, pursu- 
ant to the- statutes of New Jersey. The Circuit Court of Appeals, in 
passingupoiï'the question involved, held that the laws of New Jersey 
were controlling, and that the corporation's existence for certain pur- 
poses was' continued. Judge Goff, in a very able and interesting opin- 
ion, in referring to the point involved, said : 

"But, evé;j,If the charter was forfeited, the company, wUile It would not 
be able to cçintlnue the transaction of business, would still bp aiîthorized to 
close put ite afCairs ànd dispose of its property, in the, intprest of Its cred- 
itors and Stockholders. Àiid this ts trué, Independent of the ÎS'ew Jersey stat- 
ute/on that subject. *,* *" 

.'The case of L. Bucki & Son Lumber Co. v. Atlantic. Lumber Com- 
pany, 12.8 Fed. 333, 63 G. C^ A. €2, decided by the Circuit Court of 
Appeals for the Fifth Circuit (Judge Pardëe rertdering the opinion), is 
.alsp very mych in point. The learned judge in that case said : 

^'It is snggestéd that, as the New Jersey proceedings dls^lved the corpora- 
tlOû, the présent suit mwst abate, nètwithstanding section 53, bécaiise it is 
â Personal actlonfor malleious proseoutloii, and therefote cannot survive dlis- 
sOlution, The first answer to this Is that l:he New Jersey prbceedings did not 
•dissolve, the corporation, quoàd the prosecutioh of suits, aild that statute la 
controlling in thé matter. • ♦ * " ' ' : 

A corporation, doing business in a state othef than the orie whereîn 
.it is created, can only ex;ercise such powers and f unctions as may be 
çqnferred ùpon, it by its, charter, and the transaction. of its afïairs is 
limited striçtly to the authority granted by the state of its création. It 
is'only-by the rule of comity thatit is permitted to do business in this 
staté àt ail, and, when it does so, it necessaoly carries ,with it ail the 
powers grantec^. in its charter. , Morepver, when. ^. question of power 
jn à giyen instance is involved, such question mûgt l;ie.determinçd by the 
laws oï,. its domicile,, and' those who may haye transactions withsuch 
corporation are subject to the limitations and, powers contain^d in its 
charter. 

In the case of Canada Southern Ry. Co. v.Gebhard et al.,;109 U. S. 
5^.?,3Sup.Ct. 3.63, 27 L. Ed. 1020, the court said; ■_ , .. 
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"A corporation 'miist dwell in tlie place of Us crpation, and cnnnot migrate 
to anotlier sovereignty' (Bank of Aujîusta v. Earle, IH l'et. 588 [10 L. Ed. 2741), 
thougl» it may do business in ail places wliere its charter allows and the loc-al 
laws do not forbid (Railroad v. Koontz; 104 U. S. 12 [2G L. Ed. 643]). But 
wherever it goes for business it carries its ciiarter, as that is the law of its 
existence (Relfe v. Rundel, 108 U. S. 226 [ZG I>. Ed. :«71), and the charter Is 
the saine abroad that it is at home. Whatever disabilities are placed upou 
the corporation at home It retains abroad, and whatever législative eontrol. 
it is subjected to at home niust l)e recognizied and submitted to by those who 
deal wlth it elsewhere. A corporation of one country may be excluded from 
business in another country (Paul v. Virginia, 8 Wall. 168 [19 D. Ed. 357]); 
but, if admitted, it must, in'the absence of législation équivalent to makiijg 
it a corporation of the latter country, be taken, both by the government and 
those who deal with it, as a créature of the law of Its own country, and subject 
to ail the législative control and direction that may be proi^erly exereised 
over it àt the' place of its création. Such being tlie law, it follows ithat every 
person who deals with a foreîgn -corporation impliedly sutijectsiihirnself to 
such laws of fhe foreign government, affecting the powers and obligations 
of the corporation with which he volnntarily contracts, as the known and es- 
tablished poiicy of that government authorizes. To ail hatents and purposes 
he submits his contraet with the corporation to such a poiicy of the foreign 
government, and whatever is done by that government in furtherance of that 
poiicy which binds those in like situation with himself, who are subjeets ,p£ 
the government, in respect to the opération and effect of their contracts with 
the corporation, will necessarily bind him. He is conclusively presumed. tç, 
hâve contriacted with a vlew to such laws of that government, because the 
corporation must' of necessity be controlled by tbem, and it has no power to 
eohtract with a vlew to any other laws with which they are not in çntire, 
harmony. It follows, thereforéj that anything done at the légal home.of the 
corporation, under the a:uthority of such laws, which dlsçharges it from lia- 
billty there, discharges it everywhere." f 

The following cases are also very much in point: Hudson River 
Pulp & Paper Co. v. Warner & Co., 99 Fed. 187, 39 C. C. A. 452; Col- 
trane v. Templeton, 106 Fed. 375, 45 C. C. A. 328 ; Electric LigM Co. 
V. Citizens' tight Co. (C. C.) 133 Fed. 592 ; London, etc., Banlt v. 
Aronstein, 117 Fed. 607, 54 C. C. A: 663. 

The case of Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 
L. Ed. .184, was carried by appeal from the Eàstern District of North 
Carolina to the Circuit Court of Appeals, and thence to the Suprême 
Court of the United States. In that case the question involved was 
whether the stockholders of the défendant corporation were entitled to 
become parties défendant on the ground that the corporation had been 
dissolved. In disposing of the matter the Suprême Court, among other 
things, said: 

"In Hamilton v. Glenn [85 Va. 901, 9 S. E. 129], decided in the Court of 
Appeals of Virginia Mareh 14, 1889, and not yet reported in the officiai séries, 
the rejeetion by the circuit court of Heni-ico county. Va., to which the suit in 
the Richmond chancery court had been removed, of a pétition of certain stock- 
holders to bemade parties, and for a rehearing of the cause, came under re- 
view in the Suprême Court of Appeals of Virginia, and that court, among 
Other things, said: 'The first question Tàised'in this court is that the appel- 
lants are entitled to be made parties to th« suit of Glenn v. National Express 
& Ti-ansportation Company, because the relief sought is against them. Tbe 
suit of Glenn v.| National Express & Transportation Company is a creditors' 
suit against a corporation, aiid by the terms of its charter and the laws oî 
this State applicable to said comiMiny it was lawfully sued as such by Its eor- 
poi-ate naméjISnd 'the individuQl stockholders were not proper parties to such 
a suit; the président ând directe ra being by their selectio» their représenta 
tives,fCjr this puçp^B-e. Thç appellants admit this ,as; to any live. an* going 
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coTporsitiôn, and olnlm, as the corporation is dead, that by its deedof trust 
it assigned to trustées and ceased to exist; that in a suit bya créditer, or by 
credltors generaily, tlie suit against tlie -corporation is in fact one uot against 
the corporation, but against tliem as stockholders, and they are not represent- 
ed by the company nor by the trustées^ By the law of this state (Code 1873, 
o; 56, § 81), "when any corporation shall expire or be dissolved, or its cor- 
porate rights and privilèges shall hâve ceased, .lU its works and property, 
and debts due to it, shall be subject to the payment o£ debts due by it. and 
then to distribution among the members accordlug to their respective inter- 
ests ; and such corporation may sue and be sued as before, for the purpose 
of eollecting debts due to it, prosecuting rights under previous contracts witli 
it, and enforclhg Its liabilltles, and distributlng the proceeds of its works. 
property and debts, among those entitled thereto." By which it is provided 
that, notwlthsandlng its death, it stands, for the purpose of being sued by 
creditors, just- as it did while llve and going, and may sue and lie sued as 
before, and that the direetory haa assigned to trustées alters the case only 
so far as to maté .the trustées necessary parties.' 

"The section quoted from the Code of 187S is identlcal with section 30 of 
chapter 56 of the Code of 1860; and as the corporation, notwithstanding it 
may hâve ceased the prosecution of the objects for which It was organized, 
could stlll proceed in the collection of debts, the enforcement of liabilltles, 
and the application of Its assets to the payment of its creditors, ail corporate 
IMJwers essèntlal to thèse ends remalned unlmpaired. We concur in the déci- 
sion to thls efCect of the highest tribunal of the state where the corporation 
dwelt. In référence to whose laws the stockholders contracted (Canada South- 
ern Railway v. Gebhard, 109 U. S. 527 [3 Sup. Ct. 363, 27 L. Ed. 1020]), and 
In whose courts the creditors were obliged to seek the remedy accorded (Bar- 
clay V. Jalman, 4 Edw. Oh. [N. Y.] 123; Bamk of Virginia v. Adams, 1 Par- 
sons, Sel. C3as. 534 ; Patterson v. Lynde, 112 111. 196). 

"We think It cannot be doubted that a decree against a corporation in re- 
spect to corporate matters, such as the. making of an assessment in the dis- 
charge of a duty resting on the corporation, necessarily blnds its members in 
the absence of fraud, and that this Is Involved In the contract created In be- 
comlng a stockholder. 

"The decree of the Richmond chancery court determined the validity of the 
assessment, and that the lapse of time between the fallure of the company 
and the date of the decree did not preclude relief, by ereating a bar throtigli 
statutes of limitation or the application of the doctrine of lâches. And so It 
has been held In numerous cases referred to on the argument. The court 
may bave erred in its conclusions, but its decree caunot be attaeked collater- 
ally, and, iiadeed, upou a direct attack, It v/ns already been sustalned by the 
"Virginia Court of At>p€als. Hamilton v. Glenn, supra." 

However, it is insisted by counsel for défendants that Charles 
R. FHnt furnished the money for the purchase of the lands involved 
in this controversy and caused the title to be made to the Foreign 
Hardwood Log (!!ompany, an alleged "dummy" corporation under 
his control; that the said corporation held the property in trust for 
him as résultant benèficiàry and owner of the équitable estate there- 
in; that afterwards, for the purpose of cheating and defrauding E. 
G. Coffin and F. M. McDonald, Charles R. Flint caused the Foreign 
Hardwood Log Company to make a deed for the said lands to the 
Tuckaseigee Tipiber Company, another alleged "dummy" corporation 
controlled by him, at the same time denying that any title passed by 
such deed, both because of its f raudulent purpose and because the 
Tuckaseigee Timber Company was never lawfully organized and was 
neyer capable bf owning real estate or acquiring or holding title there- 
to. Counsel for défendants also contended that subsequently said 
Flint, still designing, as they averred, to cheat and def raud said Coffin 
and McDonald and his other creditors, caused the Tuckaseigee Timber 
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Company to make a deed for said lands to tlie,WhittieF,,Lumber Com- 
pany, another alleged "dummy" corporation, composed of employe$ 
under his control, but, claiming that no title passed, because the Tucka- 
seigee Timber Company had no power to receive or convey title, and 
because the Whittier Lumber ■ Company was never properly organized 
and never became a légal corporation capable of holding title to real 
estate. They further averred that, if the Whittier Lumber Company 
did acquire any title by said conveyance, it held the same for the bene- 
ût of CofiRn and McDonald and other creditors of Flint, for the alleged 
reasons that said conveyances were made for the purpose of cheating 
and def rauding said creditors ; also that the complainant, with full 
knowledge of thèse things, acquired possession of the lands in ques- 
tion, and fraudulently procured the institution of the suit to foreclose 
the mortgage which had been executed by the Whittier Lumber Com- 
pany to the State Trust Company of New York, and misled the court 
by collusion with the Whittier Lumber Company, thereby procuring a 
decree ordering a sale of the lands, and at such sale pretended to be- 
come the purchaser of said lands, using said bonds in making payment. 
They further contended that there was an understanding between com- 
plainant and Flint whereby the actual payment for said lands depended 
upon complainant's establishing title thereto by the conveyance set out 
in the complaint, and that this proceeding by the complainant is in fur- 
therance of said nefarious scheme, and that, consequently, complain- 
ant is not entitled to the relief demanded. 

As I hâve before stated, this was a consent référence, and the de- 
fendants are bound by the findings of fact; but, even if the défend- 
ants had not consented to the référence, the évidence is such as to fully 
sustain the findings of the spécial master. The thirty-first and thirty- 
second findings of fact by the master are in the following language: 

"(31) There is not sufflcient évidence that any of the things done by Charles 
B. Fllnt, or his agents, or représentatives, or business associâtes, in connec- 
tion with said lands, or the title thereto, or in c-onnection with the corpora- 
tions which successively held said title, were done for the purpose of hln- 
dering and delaying, or cheating and defrauding, any creditors of said Charles 
E. Flint, or that there was at any time any conspiracy, or collusion, or under- 
standing between said Charles R. Fllnt, or his agents or représentatives, and 
Charles J. Harris, or the Harris-Woodbury Lumber Company, for the purix)se 
of hlndering and delaying, or cheating and defrauding, any of the creditors 
of Cbarles R. Flint, and therefore I find that such is not a fact. 

"(32) I find that tliere was no agreement, understanding, Inteut, or purpose 
on the part of Charles J. Harris, or the Harris-Woodbury Lumber Company, 
to cheat, defraud, hinder, or delay Coffln & McDonald, or either of them, or 
any other creditors of Charles R. Flltit, or any other person, in purchaslng 
said bonds, or In procuring said foreclosure, or in buying said lands at sàid 
foreclosure sale, or in haviug title made to the Harris-Woodbury Lumber 
Company. And I find that Charles J. Harris aeted in good faith and without 
fraud or collusion in the purchase of the bonds of the Whittier Lumber Com- 
pany and pald a valuable considération therefor, and that he acted in good 
faith and without fraud or collusion in procuring the Morton Trust Company 
to Institute.sald foreclosure suit, and in buying the lands at the sale made 
under the decree entered in said suit, and in ha ving title made to the Harris- 
Woodbury Lumber Company, and that said Morton' Trust Company acted in 
good faith and without fraud or collusion in bringing and prosecuting said 
suit, and that neither said Charles J. Harris nor the Harris-Woodbury Lum- 
ber Company hâve done anything in connection with said lands, or conspired, 
or colluded, or agreed with Charles R. Flint, or any other person, with intent 
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and purpose to hinàer and delaj^i or cheat and defraud; Coffln & McDonald, 
or EJ. G. Coffln, or D. Samuel White; or any other person." :,,' 

F'rom whatâppéârs it will Se feéén that tljè défendants liaVe failed to 
susllain the averments cdtitaihed ïri the answer, and tHe master not only 
finds that there îs rio évidence upon. wHich tô sustairi 'the averments in 
the. answer, but further finds' as al fact'î'rbni'thé évidence that ' the pur- 
chase mohey paid for the land when it' was conveyed to the Foreign 
Ha,'rdwoQd Log Company \yas not fUmished'by Charles ,R. Flint ; that 
tlieititle.t'o'the said land was dwlyçdtlveyed by the Foreign Hardwood 
lyOg Copipany to the Tùckàkçîgee T^imber Compan^, aiïd by"the Tatter 
Company to the Whittier I^iinibef Company ; that the Whlttier l^umber 
Company duly: issiied ïts Ëondg, and duty executêd a'mqrtgage on said 
lands ^s,spç,urity ; and ithat ', thèse thingswere dope ireg'ularly, without 
fravid or-'iiii'tent on thé'part of Charles 'R.Flint't6',<iheàt or defraud 
É. 0. ÇoÀn/ancî F- M/MçDonàld and-'the oth 

As rhayp,;already stated, it is insjst'èy by coiahsel fdr'defendàhts that 
Charles R.',Fliht was ^he reaï.ovv-nerof .'the préniises in' question, aiid 
that, while thVtitle tç) the, same was hOt'in' his hame, fhere was neveirr;' 
tjieless a resultirig trbst. in.^id lanids.in his fàvor;.' butin view of the 
évidence, as well as . the .îindings df 'fact' by the spécial màster, I am 
of the opinion that there, jiever was' knyjresulting trust in , thèse lands 
or àny équitable tjt.le theréto in f âvoi- of Charles R. Fiài't.' This b'eing' 
the case, it necessarily f ollOws that Charles ^. Fhnt npVe,r owned thèse 
lands, or had any interest therein, lé'gal or équitable, that wduld, subject 
the same to thé lien of 'aj'ûdgment, pr'sare under exécution, as, the 
prçipërty of thê Said 'Fliht. '■'.,' ' ' '' 

It is vefy properly insisted^by counsel for complaihant that, inas- 
rnuch as it is clear that Fhnt jfiad no interest ih the land ëubject tp 
a:ttachment, or, indeed, àny interest of any kînd whatevér, the défend- 
ants' in'this action haV'é no standing, in tliis court up'on any other ques- 
tions raised and discussed ;their entire.claim being based.upon the plea 
that they had acquired title at the foreclosure sale to what they alleged 
to be Flint's feterest in the lands. I have carefully considered the àu-^ 
thorities relied ùpon by counsel îof- the défendants, but am of the 
opinion that. they dp not apply tp the caseJat bar, and are, there fore, not 
controlling. : ■ ,■•: , ^ 

From the master's report, it appears that thé complairtânt is the 
ownet^, and sèifeed in fee, and actually possessed pf the lands described 
in the cornplaint; that the deed ,by the, United" States marshal to ,D. 
Samuel White,bearing date .ot June 1, 1908^ and registered.in the 
office of the tegister of deeds'for Swain county, N. C, on' June 2, 
196?, 'is a clOûd .on cômplainant's iitle. Theréfore à décree 'Vill be 
éritëred declarihg' tlje .Harris-Woodbury Lumbér Company ,t6be. the 
owner in fee of the premises in; question and- requiring the deed. exe- 
cutêd by the United States marshal toD; Samuel White, as herein- 
befbte stated, tpbe$ïiffêhder,edi.nto' 'this 'court in order that the. same 
niay,.',bê..cancèléd ; ,alsd that, the défendants, their agents, serya^tSj em- 
ployés, and attorneys be restrained-from further asserting or claiming 
any interest or estaté in or'to said'lànds, or any part thereof, by reason 
QÏ the said deed' to défendant' p. jSahiuel Wljite; that the master's 
report filéd herein be confirriied' in ail respects. 
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BAKER V. HAMBURG-AMEHICAN PACKET CO. 
(District Court, D. Maryland. March 16;. 1910.) 

1. Shippino (§ 84*)— Liability of Vessel for iNJtiRT To Stevedobb— Dé- 

tective Condition ofVeçsei,. 

A ship held liable for an injury to a stevedore, cesultiiig from the giv- 
Ing way of a hatch cover ou which he stood to remoyé anotlier section, 
caused by the fact that tbe crossbeam on whlcli the fore-and-after rested 
was sprung, increasing the distance to be reached by the fore-and-after, 
and aûowlug the end to slip ofC. 

[Ed. Note.— For other cases, see Sljipping, Cent. Dig. §§ 342, 349-351; 
Dec. Dig. § 84.*] 

2. Damages (§132*) — Personal: In jpBT. 

An award of $4,500 ifiade to a stevedore, 48 years old, for an Injury 
which ehtlrely dlsabled hitn for life, caused great sufCering, and was prob- 
ably of a progressive chara et er. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. |§ 372-385; Dec. 
Dig. § 132.*] 

In Admiralty. Suit by Henry Baker against the Hamburg-Ameri- 
can Packet Company. Decree for libelant. 

George T. Mister and Daniel B. Chambers, for libelant. 

A. Léonard Brougham and Paul Johannsen, for respondent. 

MORRIS, District Judge (orally). This is one of those unfortunate 
accidents to stevedores which are far too common. Stevedores work 
under conditions of a good deal of dafigèr at the best. They work at 
night as well as in the dàytime; they work rapidly and with energy, 
and not al'^ays with the greatest care tô their own safety; and it nôt 
infr'eejùently happens that they are iiijured without the fault of anybody 
but themselves. But, if it is shown thâfthrough the négligence of the 
shipôwners they are given an unsafe place in -which to work, and the 
injury happens on that account, and without fault bn the stevedores' 
part, then. the ship should be held liable. ■'• 

; The $ole question in this case is whether the injtii'y is jttributable to 
the fault of the ship. There is not a great deal of conflict in the l!es- 
timony. Thé testimony is very clear that the crossbeam on which the 
fore-and-aïter rested was sprung out bf. its tnie Une — thàt it was 
sprung aft-^thé restilt naturally being to shorten the space on which 
the fore-àhd-àfter rested ând rendering it likdy to fall. That was a 
very dang'efous defect. The fore-and-afters must hâve sufficient rest- 
ing space tb make them, secufe. The conséquence; -was thàt whén this 
libelant, standing on oné of the hatch' covers, wliich ' rested Ori t:hesc 
fore-and-afters, stooped over to reach one of the hatch covers and 
pulled upon it to raise it, the whole thing came down, and he and the' 
hatch cover and the fore-and-after were precipitated into the hold, 
about 35 feet below. 

The proof is very convincing that the aft crossbeam was sprung, and 
this increased the distance to be reached by the fore-and-afters which 
sustained the section of the hatch cover on which the libelant was 

*For other cases set same topic & S numbsb in Dec. & Aux. Digs. 1907 to date, & Rep'r Indexes 
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standing. It îs proven, not by mère prépondérance of évidence, but 
to a démonstration, tliat the crossbeaiîi was sprting aft. It is prov- 
en that the next day, ,when they attempt^d toput in the fore-and-afters 
of the next section, the crossbeam was so much sprung that they could 
not get theni in. They could only do itby pounding with the hatch 
covers and forcing the fore-and-afters into place. Thi.s had the effect 
of driving the bend in the cross-section înto place and çorrecting the 
fault, and that is probably the way it ha^ibeen done,before the ship 
came intô port ; that is to say, when the fore-and-aftersof the aft sec- 
tion \y,ere forced into place, they pushed the bend in the crossbeam for- 
wàrd ànd strâightëned it, àiid th'en theré was resting plate enough for 
the fore-and-after of the next section to hold on. ' 

That, I, holdj was a very un^afç 'condition^' It is well ktiown tha't in 
order to handle the hatçh covers the men must go uppij, the hatch, 
and theref ore the hatch should be made reasonably saf e to bear that 
weight and to hold their positioh under that strain, and if they are 
not, and that is a permanent condition of the hatch of the shio, it is the 
fault of,tVi|e ship. Ip this case it, has led to a. disa^trous resuit. 

It is said that there were jaoltsfo hold thèse fore-and-aftérsin place. 
That, in itself, shows thaf'there was sôme spécial occasion 'tôr bëlts, 
and a natural conclusion isthàt they were put in because of this bend 
in the aftèr crossbeam.'" Nôw, without a spécial warniiig, and a very 
spécial warning, it would not be supposed by the stevedores that while 
in port thèse fore-and-afters would not ,bp suffiçient to bear a rtian's 
weight. At s/ea, wheretherç is a great s,train fromthe worki.ng of.the 
ghip, then ;they might hâve needed thoçe bolts as a contriyance, to, help 
out the;Strain, Could it be anticipated tlj,çit;the hatch covers were so 
weakly suppqrted that they would give way under the prdinary weight 
of a man? Tlje fact that the bplts were used, I think, tends to show 
■ that there was a weakness intended to be overcome by this very ,un- 
usual device, It could not Jpie presupposed that thèse fore-and-afters 
should be boltedto, make them saf eto stand on. 

I find that the libelant has made out a case which entitles hiçn to 
damages. The amqunt pf damages is a somewhat difiîcult question. 
This injured'man is 48 years of âge. He certainly had at least IQ yéars' 
expectancy of strength and yigor. He was a powerful man, had bèen 
foreman of theigang, and vvas a good workman, and he is êntirely dis- 
abled for life. Vertebrœ in bis back are broken. He has sufîered a 
great deal, and will continue to suffer, and the physicians say that his 
disability is prçbably of a progressive character. I do not think Ican 
allow him less.tha,n $4,500, considering the character of the injury and 
the permanent (ijsability which he has suffered. 
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WASKBY et al. y; HAMMEB et al. 

BADIE et al. V. CHAMBERS. 

(Circuit Court of Appeals, Nlntli Circuit. May 20, 1910.) 

Nos. 1,609, 1,595. 

1. Appeal ÀNB Error (§1218*) — Makdate— Power to Recall. 

The Circuit Court of Appeals has no power to eiitertain a motion to re- 
call a mandate after the expiration of tlie term at wliieli its jndgnient was 
rendered and tlie mautlatè Issued. 

[Ed. Noté. — For othet cases, see Appeal and Error, Cent. Dig. § 4719; 
Dec. Dig. § 121S.*] 

2., Certiorari (§ 47*) — Service ofWeit' or Notice oe Pboceedings— Bfï'Ect 

as Stay. ' ,'/ ■ 

A writ of eertîorari 'issued to a subordinate court opérâtes as a super- 

sedeas from tlie tiineof its .service, or of formai, notice, of its issuanee, 

suspending tlie ixiwer of the court to which it is issued to take further 

: action ^n the case until it is finally dlsposed of by the revîewing court. ■ 

, [Ed. Note.— For ■ other cases, see' Cèrtiorari,' Cent. Dig. §§121, 122; 
, Dec. Dig. § 47.*] ,:; ,, -r. ,,: 

In Error to the District Court of the United States for the. Second 
Division of the District of Alaska. . 

Action^: by Joçeph Hammer and othèrs against Frank H..,,Wask.ey 
and others, and byj, J. Chambers against Andrew Eadie and pthers. 
Gnhiotions to recall mandates. Overruled. 

■ For: former opinions,, see 170 Fed. 31, 95 C. C. A. 305, and 172 Fed. 
73,.96G..C. A. 561,. ■ . 

F. E.Fuller, O. D. Cochran, Ira D. Orton, C. D. Murane, W. A. 
(iilmore.J.C. Campbell, W. H. Metson, F. C. Drew, C. H. Oatman, 
and J. A. Mackenzie, for plaintifïs in error Waskey and others. 

P. M. Bruner and Edward L,ande, for défendants in error Hammer 
and others. 

F. E. Ftiller, O. D. Cochran, Ira D. Orton, Albert Fink, and William 
H. Metson, for plaintifïs in, error Eadie and others. 

William A. Gilmore, C. D. Murane, and. Albert H. Elliot, for défend- 
ant in error Chambers. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The mandate of this court was issued 
to the District Court for Alaska in the first of the above-entitled cases 
on June 18, 1909, and in the second case on October 11, 1909. The 
petitioners now ask this court to recall both mandates, on the ground 
that in each case the Suprême Court on April 6, 1910, issued its writ 
of cèrtiorari directing this court to certify its record to that court for 
.its action thereon. 

It is a conclusive answer tothe pétition in the first case to point to 
the fact that the term at which our mandate issued has Iqngs'ince ex- 
pired. This court bas r^o power to entertain a motipn to recall its man- 
date after the expiration of the term,at .which itsjudgment was^ren- 

•For other cases see same toplc & % ndmber in Dec. & Am. Digs. 1907 to date, '& Rep'r Indexas 
179 F.— 18 
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dered and its mandate was issued. In Bronson v. Schulten, 104 U. S. 
410, 26 L. Ed. 797,;the couft declared'it to be a rule well established: 

"That af ter the term has endefl alj flpal Judginents and decrees of the court 
pass beyond its control/uhless stèps bè tiiUeu durlng tbat term, by motion or 
otlierwisei to set asidei modify, or cojrreçt; .them." 

And the court added : ' 

"So strongly bas tiiis'prlnciple been upheld by thls cou^t that, wbile reali^- 
ing tbat there is no coort which eau reviejiy. its decisicins, it bas iuvariably 
refused ail applications for reliearing niade after the adjournment of the 
court for the term at whieh the judgment was rendered; ^nd thls is placed 
upon the groiind that the pase has passed beyond the contrôl. of thq court." 

, Afld in Reynolds v., Manhattan Trust Co., 109 Féd. 97, ÏS C. C. A. 
249, the Circuit Court of Appeals for the Ejghth Circuit, applied this 
tulîê'in'a case where a motion was made to revoke the court's mandate 
àïj;'ëf the expiration oiE the term at which the cause was determined and 
the mandaté issued. 

• But çiside from the want p£ power in this court to fecall its mandate 
in the case first mentioned, it is an ihsuperable obstacle to the relief 
hère sought in both cases that thç Suprême Court has issued to this 
court its writs of certiorari. A- certiorari to a subordinate court or 
tribunal opérâtes as a stay of proceedings from the time ôf its service 
or of fornlal notice of its issùarice, and if the court to which the writ 
is di'rected théreafter proceeds, it is a Contempt, and its subséquent pro^ 
ceedings are void. 6 Cyc, 800, and cases there cited. The proceedings 
of thiscdùft are ïiOt reversed by the issuance of the writ ând the stay 
resulting therefrom, but are merely suspended until the îurther action 
of the reviëwing court. . Ewiilg v. Thompson, 43 Pa. 373. In that case 
Judge 'Strong, afterw'ards a justice of the Suprême Court, said of the 
effect of'a-writ of certiorari: ,,. ; 

"Véry màn'y Ehgllsh as well as AmericSn aiuthorities are quoted in Patchin 
V. Mayo, etc., 13 Wend. [N. Y.] 664. There are very many others, aU holding 
a comijftoiiTlaw, ;jvrit of certiorari, whether issued befor^ ;or, ^fter jiidguient, to 
be in effect a supersedeas. ' ïliere are none to the cont'ràry. In sdme of them 
it is ruled that action by the Inferlor côùtt after thé service of the writ is 
erronéb'uè';' ' iii others It^ is stated-to h*? ttfid and punishablë as a contempt. 
They ail, however, assert no more than that the pow^r,<?f the tribunal to 
which the .writ i^ directed is suspended by it, that the judicial proceedings 
can procéeâ. iio' fârthër in' thé loWer' court" ' ' 

, In, State ex rel. Chicago & N. D. Ry. Co. v. Burnell, 103 Wis. 333, 

'78'N. Wv'4â5, thecbui-t s'âid:'';" ■' "' ■-:;' -; > ' ■ J ': :. 

'."A writ pf certiorari Suspends the exécution of the Juâgméut or ôrder chaî- 
lenged ' thereby. It doës'ric/t vaeate Sttetï judgment wr drdef. Pending ith« 
hearlng of such an oi!der,or Judgment,. itrer^ains in fuU force, the same as in 
fbe caiSeiof an; appea;!, TV'liere the statute jregarding a stay of proceedings has 

.,|>eën complied. w^h.*' \ , , , ,. . ■ , ' ' ' 

And the court added that the sole effect of the writ oï certiorari 
' "is to' •prévent' àrty act being dbhë td enforce the judgment or order 
affeéted' by the stay."' ■ -r . ,:i. 

"; In McWiîliarhs.v. King, 33 N. J. Law, 23, the court said: 

"But it is to be rememhered that the writ of certiorari Is of itself and 
propria vlgor^ a supersedeas," 
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In Louisville,, N. A. & Ç. R. Co. v. Louisville Trust Co. (C. C.) 78 
Fed. 659, Ba^T, District Judgfe, was of the opinion thât the effect of cer- 
tiorari awarded by the Suprême Court iri a case decided by the Cir- 
cuit Court of Appeals is to suspend any action that might be taken ei- 
ther by the Circuit Court of Appeals or by the trial court in obédience 
to its mandate. And the court in that case in support of its view ad- 
verted to the settled rule that the effect of the issuance of the writ of 
certiorari is to stay proceedings in the court to which it is directed, and 
cited some of the cases above ref erred to. It would seem upon principle, 
in view of the effect of the writ and the conséquent stay, that ail pro- 
ceedings in this court, as weH as in the District Court of Alaska to 
which the mandates of this court were issued, are stayed until the dé- 
cision of the Suprême Court «hall be rendered, upon its review of the 
judgment of this, court^ and that notice of the issuance of the writ 
should be brought to the' attention of the District Court, in order that 
it.may direct a stay of f urther proceedjngs, and that this court is pow- 
erless to.act in the premises. ' " '' ' 

The pétitions are denied. ^ I' ' " 



^fORTHHÏRN PAC. RY. CO. v. ALTIMUS. 

(Clréuit Court of -Appeals, Ninth Circuit. May 16, 1910.) 

No. 1,793. 

1. Mastèe and Servant (§§ 101, 102, 124*)— Dtjtt of Masteb— Tools and A-p- 

PLIANCES — Inspection anI) Tests. 

The master's duty to the servant requirôS' the exercise of reaspnable 
■ tare and skill, not only in- ftirnishing safe machinery ^d appliançes, but 
in keeping theni in a safe condition, and inéludes the duty of making 
inspection and tests at proper intei-vals. 

[Ed. Notei — For other cases, see Master. and Servant, Cent. Dig. §§ 135, 
171, 180-184;, 192, 235-242; Dec. Dig. |§ 101, 102, 124.*] 

2. Masteb and Servant (§ ■205*)—DEFECTiyB Appliançes— Assumption or 

RisK. : 

The servant bas the right to assume that the mastèr has exercised due 
care and diligence to provide sultable appliançes, and does not assume 
the risk from the master's négligence in performing such duty. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig.' §§ 547- 
. .549; Dec, Dig. § 205,* 

Assumptlon of risk Incident to employment, see note to Chesapeake & 
0. R. Co. V. Hennessey, 38 C. C. A. 314.] 

3. Masteb and Servant (|§ ^88, 289*) — Masteb's Liabilitt fob Injuet to 
: Servant— Assumption OF Risk— Questions FOR .TXJRY. 

Plaintiff, who was belper for a boiler maker working for défendant 
railroad çomi)any, was irijûred by the brealilng of a handle oî, an ait 
motor which they weré usîng oh top of a boiler. The handle was not 
the kind usually used, but was' a pièce of pipe, which had been substi- 
tuted, and was weakMied^by the deep eutting of the thresids; but suçh 
defect was not observable, utilegs the liaudle wasremoved and inspecte*?.. 
Held, that plaintiff coujd not J)e said as matter of law tohave assumed the 

•iî'or other cases see eame topio .^ J ijumbek in Dec. & Am. Digs. 1307 to da,te, & Rep'r Indexe» 
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''■[ riâk, or to be chargeable: with contributory negl)gen«e, and that such 
, questions were ïjr.operly gubmitted to thé jury. 

■ [Ed. >fote. — -For other cases, see Master and Sel'varit, ' Cent. Dig. 5§ 
; 1068-1132; Dec. Dig. §§ 288, 289.*] 

Ross, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Action by Joseph C. Altimus against the Northern Pacific Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Wm. Wallace, Jr., R. F. Gaines, and John G. Brown, for plaintiff 
in error. 

Miller & O'Connor and Walsh & Nolan, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error received per- 
sonal injuries from an accident while in the service of the plaintiff in 
error. He was a helper, working with one Andrews, a boiler maker, 
on the top of a boiler belonging to the plaintiff in error, tapping ont 
stay bolts. He alleged in his complaint that the plaintiff in error f ur- 
nished him and Andrews with a certain air motor with which to do 
the work, and that while he was assisting in the opération of the air 
motor, and doing the work required of him, it became and wàs neces- 
sary for him to hold a certain handle used in connection therewith. 
and that while he was holding the handle, and while the motor was in 
opération, the handle broke and was detached from the machine, caus- 
ing him to f ail violently from the top of the engine to the floor ; that 
the air motor and the handle so furnished him to do the work, which 
work he was obliged to perform as a boiler maker's helper, were in a 
defective, unsafe, and insecure condition; that, in the préparation of 
the said handle for placing it in said motor, it was materially weakened 
by cutting a substantial portion of it, byreason whereof the accident 
happened, ail of which the défendant knew, or should hâve known by 
the exercise of reasonablè care. The plaintiff in error set up as a dé- 
fense that the injuries sustained by the défendant in error were caused 
by his contributing fault and carelessness, and for a second défense 
that the injufy was due to causes and risks which the défendant in 
error had assumed. 

The assignment of error principally relied upon is that the court 
erred in overruling the motion, made at the close of the évidence, for a 
directed verdict in favor of the plaintiff in error. It was shown on the 
trial that the motor so Used for tapping holes in the boilers, which are 
underg'oing repairs, is' a machine of considérable size, weighing 40 or 
50 pouhds; that it is supplied with two handles, one on each side, and 
so fixed tp the machine that, while in .opération, one of the handles is 
held by the boiler maker and the other is held by his helper, and pres- 
sure is exerted on the one handle to couriterbalance the pressure ex- 
erted upon the other to hold the machine in position ; that the opéra- 
tions are çonducted under the control and direction of the boiler maker, 

•For other cases séè same topic & | ndmbsk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indese» 
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and that the motors, with the handles, are supplied f rom the factory. 
It was shovvn that sometimes, in order to secure greater leverage, the 
hand]es thus supplied were nnscrewed from the motor, and others and 
longer ones were substituted therefor ; that the tools were kept in a 
toolroom in charge of the foreman of the shop ; that, when tools were 
required, application was made to him, and he either directed the ap- 
plicant to the place where the tools could be obtained or he got them 
for him. 

The défendant in errer testified that he had assisted in this and simi- 
lar work before the time of the accident; that on the day of the acci- 
dent "the handles were not the same" ; that the handle which the 
boiler maker held was a factory-made handle, while the one which he 
held was a pièce of gas pipe ; that he had never before seen a pièce of 
pipe like this on one of those motors. He admitted that the machine 
was suppHed with a regular handle for a helper, and that the one which 
he was using was not a regular handle; that it was lighter than the 
regular handle, and that he had never known one of the regular handles 
to break; that he never before had worked with one of thèse motors 
with anything else than the regular handle. He admitted that he had 
read and understood the rule of the company that employés "are re- 
quired to see for themselves that the machinery or tools which they 
are expected to use are in proper condition for the service required, 
and, if not, to put them in proper condition, or to see that this is done 
before using them," and that he assented to this requirement before 
entering into the company's employment. 

Andrews, the boiler maker, testified from his expérience as a boiler 
maker that the pipe which the défendant in error used that day was 
not of sufficient strength to encounter the exertion required. "I say 
that because it broke. The man using the machine could not tell by 
looking at the pipe. He could only tell after it was broken or taken 
ou t. He could tell by taking it out and looking at it, but that was not 
done when Altimus was hurt. It was not customary to take handles 
out and look at the threads." Andrews also testified that the foreman 
sent him to work on this engine, and told him the tools were there on 
the boiler ; that he went there, and found the air motor which was 
used ; and that he never saw a handle like that one in a machine be- 
fore, but that there was nothing about the handle to indicate that it 
was dangerous to use it. He testified he did not know who put the 
iron pipe handle in. 

There was testimony that some of the employés of the plaintiff in 
error would at times substitute a pièce of iron pipe for the regular 
handle in order to obtain greater leverage, and to render easier the 
task of holding the machine in position. There is no évidence, how- 
ever, that the défendant in error knew of this practice, and he denied 
that he had ever seen or used an iron pipe handle prior to the day of 
the accident. H, as some of this testimony seems to indicate, it was a 
common practice thus to substitute an iron pipe handle for the regular 
handle, it behooved the company, in the exercise of its duty of inspec- 
tion, to know of that practice, and either to prevent it or to warn its 
employés against the danger thereof . "The master's duty to the serv- 
ant requires of the former reasonable care and skill in furnishing safe 
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machinery an^ appliancés, and' in keeping sUch machinery and appli- 
ances in a safe condition, including- the duty of making inspection and 
tests at prçpef intervais." ' Cbmben v. Bélleville Stone Co., 59 N. J. 
La\*,' 226, 36- Atl. 473 ; Labatt on Master and Servant, 154. Said the 
court in Brann v. Chicago, R. I. & P. R. Co., 53 lôwa, 595, 6 N. W. 
5, 36 Am; Rep. 243: 

"It will not do to say that, having furnlshed siiltable and propér macliinery 
and applianees, the corporation ean thereafter remain passive. Tlie dùty of 
inspection is affirmative, and must be cdntinuously fulfllled and positively 
performed." . , ; . 

It is true that the master is not bound tq anticîpate injtjry from the 
use of simple applianees by an experiendèd workmàn,'a'nd it is held 
by many courts thàt the duty qf inspefction does not exténd t6 the small 
and simple 'topls in everyday use, for the'reason that the .employé is 
supposed to be à, compétent judge of their fitness for usé.'' Wachsmith 
V. Shaw Electric Crane\Cb.,'ll8 ,Mch.''275, _76 N. W.' 497'. But. the 
appliance which wâs iri use by the dçfèpdant in errot' was not a simple 
or ordinary ,tool. It was â machiné composed of sevéral' parts; and its 
defects, if any there' were, -vv^ére nqt .exposed to view. ; The defect 
which caused the accident was 'not s6 patent as to bé'readily observ^d. 
It was a çoncealed defect, a'weakness resulting from the fàCt that thé. 
threads in the pipe handle Vvhèréby it was screwe4,int6-'tlie machine ■ 
were eût so deep as'to leave; the handle qf insufficiertt stt'ehgtfi to meet 
the pressure which' wàsexertëd upon. it. This weakhess might pèr- 
haps hâve been discovered, by the défendant in érror upon ùnscrèwing 
the handle and inspecting it ; but he was not i^'equired tô do that. It 
was not his duty to dismember the machine and search for çoncealed 
defects. He had thé right to assume, xihless he knew the cohtrary, that 
the iron handle which he f ound in the rhkchine, \|vhîch, notwithstanding , 
that it was not a'regular handle, was in use, and to ail appearance be- 
longed to the; machine, was there under the direction of his employer,. 
and thatit ^y^s adéquate for thé purpose fôr which it was in use. Thé' 
instruction v^hî'cb he received from the foreman was to use the ma-* 
chine which Was there. The f'act that the handle was différent from 
the regular handle wbuld not'necesSàrily suggest to him that it was 
unsafe or détective. ,:On the cqntrary, thé natural suggestion might 
be that the substitqtiq'n had been made advisedly, and for the reason 
that it waS better àdapted to hold the machine in place than was the, 
regular handle;. . 

Much reliante is placed upon the rule of the company requiring em- 
ployés to see for themselves that the rhachinery or tools were in prôper 
condition'; but that rule' added nothing to the duty of the servant.- In 
the absence oféuèh a rule he is still' reqiiîréd to make his own inspec- 
tion of simple and ôr.cjinary tools, and thé master cannot by such a 
rule shift tô the servant his own respdtisjbility of inspecting machines 
and complicatfed implements. When thè ;-|vholé of the évidence is con- 
sidered, it is clear that it does not show' ^ Conclusively that the défend- 
ant in error knew, or that a persoh of ordînafy prudence in the exer- 
cise of réasonablé Care and diligence ïn thé situation in which he was 
placed \\^quld hâve knoWn, tHàt the hà'ndi'e waé bf insufficient strength' 
for the piirpose fqr which it was used. Thére was iio érror, therefore. 
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in refusing to instfuct the jury t0return a verdict as requested, either 
on the grotjnd that; the défendant in error was g'uilty of contributory 
négligence in «sing the machine as hç found it or on the ground that 
he assumed the risk thereof. 

The foregoing considérations ansyver the Contention of the plaintiff 
in error that the trial court erred iji; refusing certain requested instruc- 
tions as to the relative duty of the master and the servant under 
thet circumstances disclosed in.thç case. The court gave the jury fuU 
and propér instructions upon every branch of the law applicable to the 
issues. We find no merit iii the contention that there was error in in- 
structing the jury that the servant does not assume the risk of his mas- 
ter's négligence. What v/3lS said by the court upon that subject is 
amply sustained by the language of the court in Choctaw, Oklahoma & 
C. R. Co. v. McDade, 191 U. S. 68, 24 Sup. Ct. 25, 48 L: Ed. 96: 

"Tbe servant has tlie right to assume that the master has used due dili- 
gence tô PTOvide sultable appliances' in the operatloji of hls business, and be 
dogs not assume the risk of tbe employer's négligence in performing sueh 
(luties. The employé is not obliged to pass judgment upon the employer'» 
methods of transactlng his business, but may assume that reasonable care 
will be used in furnishing Ihe appliances uecessary for its opération." 

The judgment is affirmed. 

ROSS, Circuit Judge (dissenting). The action was for damages for 
Personal injuries reccived by the défendant in error, who was the . 
plaintifï in the court below, while working as a boiler maker's helper in 
the shops of the railway company at Livingston, Mont. The plaintiff 
had been so employed for a period of six months immediately preceding 
his injury; his duties being to work with the boiler maker with air 
motprs, holding bars,, hammers, etq., and, geiieràlly, in dismantling, 
repairing, and reassembling locomotive boilers. 

The inside of the fire-box portion of the locomotive boiler, having 
an arCa of about 8 by 20 feet, is held to the outside portion of the 
boiler by a grea^, numbçr of stay bplts, screwed in stay-bolt holes. 
■ Being screwedinto'both the outside and inside iron, sheets, it tiecomes 
necessary to tap out 'two holes for each stay boit ; the tap being an 
instrument used to eut the threading in the sides of , the holes, and being 
turned by an air'motor. The motors are made of iron ahd weîghbe- 
'tweeii 40 arid 50 pounds. Thç weight forces the tap downward, ând 
the motor, turns thé tap .in ' the , hole, so that the work of the boiler 
maker and, his i helper js largely to steady the machine, so that,,ttie tap 
will eut sttaigjht. That they may do this the motors are fitted with two 
. handles, ohè càjl'ed the boiler rilaket's handle, âïid the other the h'elpef's 
handlè. The pressure exerted by the two men on ifteir respective han- 
dles is in opposite directions, so that, when the tap stràms gr turns 
harder, it is.not an easy matter to continue to hold it upright and steady. 
The handles ate specially built for strength and steadiness, arid corne 
with the motor from the factories. They are of good steel and com- 
paratively short, the helper's handle being about eight inches long, and 
having à béàtirig on the end that screws irito the machine, which fifs 
flush with the squared surface bf a projection on the machine, thus 
preventing any play of riioverrient ôf the handle aloflet 
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ïhe évidence is without substantialconflict. At tlietime of the 
plaintiff's injury he was hélping a boiler maker, nàmed Andrews, oper- 
ate Jrie of the motors. He had previotisly âided other boiler makers 
in the same shop in doing similar work, one time helping one named 
Mboreifor a period of eight days. At the time of his injury he had 
beèii wdrkîng- -with Andrews abôut two days. ■■ The évidence shows 
without "éônfîict that the shops were 'suiïiCiently equipped with the air 
motors aftd their régular handles, and that the men called upon-to 
operate the motors were at liberty to go to the shops and get such 
handles and^ôther tools as were needed. foi; the work in band. The 
plaintifï testified, among other things, as follows; ' ' 

"Therewds quite'a gdod deal of work in the shop then. It was prètty well 
crowded. I don't know how many men were employed there. I could not say. 
Yes; théreiwftS.às-niany as 50. Our tools Jiye got eut of the toolrpom. ; Yes, 
slr; tljere is a foreman in charge of thie sliop.i He tells y ou to gët on tlie job, 
àhd you go tô.Win for tools, and'h!e tells yoiî .wherë to get the tools. If you 
,don"t get themV.he'gets tliënl' 'fOT'yOU, * *' ,'* The handle that I haâ was a 
gas i)ipé withacà^ on the end. The machiiie'earries with it a regular handle 
for the h^lpér. thé, one i was usiûg Was not the regular handle. The regular 
Màridié has a, bearirig at the basé of the screw it)ortion, while the gas pipe does 
not. YctU'ëàh't sée' the screw portion of the pipe. It was in the motor. There 
was a bend in that pipe. I can't just recall where, but there was a bend iu 
it — a dent. This handle I used was just a pièce of pipe with screws on both 
ends, one end being screwed into the motor, and the other had a cap on it 
to protect the hànd. This toandJe that I nsed was difEerent frorù.. the regular 
handle that; goes with the machine, Itiis lighter than the regular handle; 
that is, It h^iSiless strength. This Défendantes Exhibit No. 2 that you hand 
me is a h'èlpèr's handle. I neyer had one'of'those handles sueh as Exhlbit 
No. 2 to break with me. I doii't know whether the helper's handle is longer 
than the boiler maker's handle or not. I don't know whether the pièce of 
pipe I had that day was longer or shorter than the regular handle. Did not 
take any partieular notice ; could not say. i don't know. I. never worked 
with oné of tlioge motofS with'anythlng el se than a eommon handle;' but on 
the day I was hurt there was gomething else than a eommon handle on it. 
Yes, sir,; Defendant's Exhlbit No. 3 Is a boiler maker's handle, Seeing the 
two together, I wjU say that it is longer than the helper's handle. The boller- 
maker also assista in holding the machine steady. Def endant's Exhiblt No. 
4 is abQut the sartie sort of pièce of pipe as I had, exçèpt the one that I had 
was llghtfer and had a tap on one end of it. It is'crëwed into the helper's side 
of the machine. : I don't just remember the length of the one thfit I used." 

, Andi:ewSrtes,tified, among other things, as follows: 

"Altimus.waswprking with me as helper on the day that he was hurt. 'VVe 
were sent on tb« job by the foreman. Q. Did he teli you anything about get- 
tlug tpoià and wherè j'ou would get them? A. No, slr; he just told nie to go 
over and get to work on the job, and what'to do. It was eustomary to hâve 
■■ a inotor on that kind oflai job, and there waS: one there on the bollenthat we 
Went to work on. Wq were working on the flre-box portioiÎ! of the boiler. It 
was turned up pu the side and we were on the top sidê t'iipping out those 
holes to put In thé stay bblts, putting in the threads to rtm the bolts 
through"-^" 

when Altimus' handle broke, causinghim to fall and sustain the injury 
for which he sued. 

Testimony ofithe witnesses' Moore and Wallace, who were also 
boiler makers; ernployed in the çonipany's shops, at Livingston, is to 
the effect, that, notwjthstanding the regiilar handles sent irom the 
factory with the^air motors to be'usedijjtbeir opération were stronger 
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apd better, yet the helpers would at times use in lieu of them pièces of 
gas pipe which were longer and afïorded more leverage, thereby mak- 
ing the work easief. I extract from the testimony of the witness Wal- 
lace as follows: 

' "I am a boiler maker of 29 years' expérience. Been in the Livingston shops 
2% years. Was employé tliere during the Interval between January 22 and 
July,23, 1008. Mr. Altimus was also emçlqyed there as a helper. He acted 
as helper fdr me, He bas assisted me with tiie use of an air motor as a helper. 
There was a toolroom In the Livingston shop.s at that time. It is a place to 
k.eép tools, keep them in repair. Every inan can go in and ask for what he 
wants, and in a great many instances he can go in and selectwliat he wants. 
Thèse air mptors are furnished wlth régulai- handles. There is considérable 
différence bétween a gas-pipe handle and a regular hahille. The haudle made 
for the motor has a shoiilder, or bearing, to fit up against the motor, while 
the gas pipe has not. Then tlie regular handle is a lieavier pièce of métal; 
that is, heavier than the gas pipe. It is als<;) shorter tliaii the gas pipe. A,' 
longer handle gives you mpre leverage. Ail of thèse différences are easily 
diseernihle to an ordinary employé. As 'té the probability of their breàklng. 
vvell, there would be danger of a pipe breaking heforé a regular handle would. : 
You could get more leverage if you wanted it on the resular handle of the 
motor wlthout removing it — two or three différent ways of doing it. You 
could put a pièce of pipe over the handle, or in the handle. or put a pièce of 
wood in. A workman in the Livlngstou shops who flnds a handle on a motor 
détective has the means at hîs own disposai df getting a regular handle by 
going to the toolrç)$)m. Helpers sometimes use pipe handles inside of the reg- 
ular handle. The regular handle, tliough, is easily distlnguishable from a 
pipe handle. We hâve no other use Ih tlie shops for thèse regular motor han- 
dles, other than in the motors. Thèse motors, wlieu they are.first lirought 
out, havë the regular handles In them, and the changes from a regular handlfe 
to a pipe handle are made by the inan usihg the motor." 

Gn cross-examination this witness further testified, among other 
things, as follows: "' 

: "Thèse, machines and things are In the toolroom, with a man in charge. 
He seés that the tools are in repair and ready to be handed ont. Yes, sir; 
it has been the practice in the Livingston toolroom for the men to go rlght in 
anywhere and plck up the tools or throw them down. A man could go in niost 
of the time and sélect his own tools. Yes, sir; a number of tools are assigned 
to a particular place. No, sir ; it is not a grab-bag proposition to pick up a 
tool. There are racks and réceptacles màde for certain tools. It is the duty 
of the toolroom man to keep things in order. Yes, sir; I think there were 
gas-pipe handles used before .luly, 1908. To get more pressure you -would 
use a gas pipe or a stick. That would be one of thè three ways that I know 
of of getting more leverage. No, sir;- there is not always a demand for ail 
of the leverage possible. There Is some work that requlres less power than 
other. Well, I could not say it is necessary to bave greater power at ail times 
or at any time. No ; I didn't say that they ail used thèse gas-pipe handles. 
No, sir ; they don't do it for fun. It is to make it easier for themselves. If 
you get more leverage, you can hold the machine much easier. No, sir ; I 
don't mean that the ease is because the regular handle is smodth and the gas 
l>ll>e is rough. That does not make any différence. It would tie iess power 
that you would hâve to exert on the longer handle. Yes, sir; I mean that 
wltli the same pressure on a longer handle you could get a resuit with less 
exertion than with a shorter handle. As to the likelihood of being able to 
tell when a long handle is going to break, I don't know that a man could tell 
when anything is going to hréak. The same is true as to a shorter handle. 
The lîkeliliood would be in favor of the longer handle breaking." 

The testimony of the witness Moore, also a boiler maker, was to 
the same gênerai eflfect, and, as has been before said, there was really 
no substantial conflict in the évidence. 
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It ' is thiis seeà' 'tHât, àltîibligh thé 'cbmpany's shdps werè equipped 
with'the'regular and propér heïpers' Hàn'dlés, longer pièces of gas pipe," 
but of less streiigtH, were tiot infrequently ùsed % the helpëts be<*ause 
of the greater leverage and consequently less work. • Who put ' the 
particular pièce of gas pi|Je in the motor in question which proved of 
insufficient strength to do thé réquired vfotk does net appear; but it 
is dear, I think, that the làw idi^iopt réquire the company to see thât its 
employés did not use an improper handle, when it had performed its 
duty by fumishinÇ' suîtable handles easily accessible to the employés. 
Accordirig tq 'the pTaintiff's dwn testimony, he was familiar with the 
motors apd with the regular handles made for and suppHed, with thenl, 
yet he knowingly used instead thereof a pièce of gas pipe, lighter and 
of less strength than the proper handle, although afïording him greater 
leverage and consequently easier wprk. 

I think the court below should.hàve grapted the defepdant's motion 
to instruct the jury to render aiverdict in its favor. , 



HILC T.; KENNEDY.. 

(Circuit Court of Appeals, Second Circuit. May 2, 1910.) 

No.':2ia -..'^ , ■ 

CoNTKACTS (§ S52*)'TT-AoTiofr FOR Bkeaçh— Questions foe Jurt, • 

A wrltten promise by défendant to pay to plalntlflC a stated sum in con- 
sidération of "services in securlng" a theater held susceptible of a con- 
struçtipij u(iaking,lt apply tç Services yet to be rendered, and to render 
It error to direct a verdict for plalntlff In an action to recover such sum 
for services alleged to bave been previously rendered, where défendant 
gave évidence têûdliig to show th&t the thèater had not then been, and 
wâs not thereaf ter, securéd wlthln the mëanlng of the con tract. 
[Ed. Note.— Foiy^ other casés, see Contrâcts, Bec. Dlg. § 352.*] 
Coxe, Circuit Judge, dlssenttng. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Henry D. Kennedy against Gus Hill. Judgment for 
pîaintiff, apddè|feridaiît bririgs error. .Reversed. 

Léon Laski (G. E. Joseph, of counsel); for plaintiff in error. 

J. L. Hill, fot défendant in error, Ji ,^i^' ; , ; ' 

Before LÂCÔMBÉ, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Thé Cdmplaint, after averments as 
to citizenship', 'alléged : (1); That betvveen May 17 and June 5, 1905, 
at the request of défendant plaintiff performed laibor and services, to 
wit, secured the Auditorium: Theater of Philadelphia for [an associa- 
tion in which' défendant wa;s interested] ; (2) that the reasonable 
vaiue of such services was $5,000; (3) that on June 5, 1905, défendant 
promised to pay him for such services $5,000 on or before September 
1, 1905 [or to give him, at his élection,, a half interest in a burlesque 
attraction]. 

*For other cases see same toplc & § numbek 1û Dec. & Àm. isigs. 1907 to date, & Rep'r Indexés 
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Each of thèse allégations was squarely denied by the answer and 
the parties came into court to try the issues thereby raised. The plain- 
tiff testified that in April, 1905, défendant asked him to go to Phila- 
delphia and see if he could rnake arrangements with the owner of the 
theater for purchasing it ; that he made several trips to Philadelphia, 
saw the owner, and obtained f rom him an agreement to sell the prop- 
erty conditioned on the owner being able by September Ist to get rid 
of a pending lease td one Lederer and his partners, which he expected 
to do through the tenants' defaulting on their rent; that he reported 
this to défendant, who made the agreement with the owner May 20th, 
paying $10,000 on account; that this came to nothing because "on or 
' about September Ist Gilmote [the owner] was unable to give posses- 
sion and the money wa;s returned and the deal declared off"; that, 
while negotiations with Gilmore Were pending, plaintifif on May 4th 
met Lederer, who ofïered to sell his lease to défendant ; that he re- 
ported this to défendant, who said, "Let it drop;" that on May 17th 
défendant told him that he feit Gilmore would not be able to deliver 
the property on September Ist and that he must secure the theater, 
and asked plaintiff if he wbuld not reopen negotiations with Lederer 
with a view to efifecting some arrangement whereby he could feel sure 
of having the theater for the following season; that the subject of 
compensation was discussed and défendant said he would give either 
$5,000 or a half interést in a burlesque show, to which plaintiff agreèd ; 
that thereafter he reopened negotiations with Lederer, and by June 
Ist had secured an offèr from the latter, which he submitted to défend- 
ant; whereupon both parties went to Lederer's office in Philadelphia on 
Sunday, June 4th, and after some further discussion terms were 
agreed upon and the use of the theater secured. The next day défend- 
ant saw plaintiff, referred to what he hadaccomplished, and asked him 
tô reduce their understandingto writing, which was done; and the 
next day plaintiff went to Maine, where he remained some time. The 
following letter was then put in évidence: 

"June 5, 1905. 

"Mr. H. C. Kennedy, 216 Elghth Avenue, Brooklyn, N. T. — Dear Kennedy: 
In considération of your services in securing the Auditorium Tlieâter, Pliila- 
delphia, Pa., for the Columbla Amusement Company & Traveling Manager's 
Association, I h«reby agrée to give you flve thousand ($5,000) as payment for 
said services on or before September 1, 1905. Or, if you prefer It, I wUl give 
you, vvltliQut cost to you, a full half interést in one of my burlesque attrac- 
tions, or one of Mr. Sam Seribner's. I will name the attraction before the 
openlng in ehsuing season, and you can then elect to acCept either the money 
or half interést as specifled. Gus Hill." 

The introduction of this particular pièce of written évidence in no 
way changed the issues presented by the pleadings. It was open to 
défendant tp dispute any of the averments on which plaintiff had 
chosen to found his prayer for relief. The case cited by plaintiff, Mc- 
Kyring v. Bull, 16 N. Y. 297, 69 Am. Dec. 696, is;,not applicable. 
Therg the cornplaint alleged that. plaintiff' did labor and service at dé- 
fendantes request whiçh was, worth a certain specified sum. The an- 
/svver consisted only of a gênerai déniai, and it was held that under 
suçh an answer défendant could not proye payment,;; No such matter 
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■ of avoidance îs hère relied upon. The contention oî défendant is that 
under the pleadings he was entitled to ofEer évidence tending to show 
that plaintiff was not employed as averred in the complaint,that he did 
not rénder services, and that défendant- did not promise to pay him. 
The trial- judge held that: 

"In the brdinary construction pf the Ëriglish langnage the létter of .Tune 5, 
1905, reférs to services whiçh hâve taken place up to that tiine, and it does 
not make any différence whether the services at that tinie hâve resuUed in 
a complète making of the contract by which the Auditorium Theater lias lieen 
secured ; if there hâve been no effective services reudered. If anybo^y chooses 
to make such an agreement he could make it." 

■ . ■■ i t 

It does not seem to us that the contract is so spécifie. It refers to 
"services in securing the theater," and may fairly be çonstrued as cov- 
erjng ail such services, whether they were rendered prior or subséquent 
to June 5th. Plaintifï, however, has expressly confined his claim to 
services rendered between May 17'th and June 5th, . The; letter also is 
ambiguous as to what constitutes "securing the theater," whether by 
purchase of the property, by lease, or by obtaining the right to ex- 
hibit plays. Plaintifï, however, made no claim for any services in con- 
nection with Gilmore, the owner, because ail those terrainated before 
the date nameditî the complaint. 

The court directed a verdict "for the plaintifï for the full amount 
, $5,000 with interest. On the letter of June oth and plaintifif's testi- 
mony this would hâve been a proper disposition of the Case; but the 
défendant gave évidence which , in our opinion should hâve sent the 
:Casè to the jury. He testified: That he himself informed. plaintiff 
, about May Ith that he could huy, the Auditorium Theç^ter yery rea- 
sonably, and askçd him (plaintiff) if hewQuld Hke to go ip- and buy it, 
:tb'which the ,1'attier replied:: i ; -jv, n, , , 

"Ail right ; what is the mattérwlth J'OU arid I and! Scribner buyiug it?" 

That thereupon plaintiff \y,é.i;itjPyer to .Philadelphia, saw Gilhràre, 
and, on his i^eturn brought bâckthe agreëiherif to seïl, which défendant 
. signèd, âno(\that dpwn to that time nothing \\';as said betw.een, the par- 
ties, as, to.aitiy compensation- . Gilh:iprç; 'hàd agr'eed ,in wrlfing with Ken- 
nedy on May iliOth to pay hirn éSiOOO.Àf the sale were. efïected. De- 
fendant further testified that he neyer directed plaintiff >tè doanything 
with respect to obtaining any right fp play in the Aiiditorium: 'llieatér 
at any time; that when^ he went overto Philadelphia to sèe Lederer 
and his partners ionSunday, June ,4th, Kennedy ijivited himselî, "asked 
if he couldn't go" ; and that, af ter talking the matter over about play- 
ing the shows for a couple of hours, nothing came of it, "we [défend- 
ant and Lederer and his partners] could not Come to any-àgreelnent 
or uhderstartding"; but that later in June, in witness' own office in 
New York, hé saw Lederer and his partners again, and affer negotia- 
tions finally cohcluded an arrangement with them, and fixed the tefms 
with which pla;intiff had nothing at ail to do. 

As to the letter of June Sth défendant testified that he refused to 
sign the paper hâlf a dozen times, and' finally consented to do so only 
on plaintiff 's assurance that he wanted it merely to show people, so 
they wouldn't laugh at him for not getting anything, and that he 
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would never use the paper in any shape, manner, or form, but woukl 
return it to plaintiff. We do not undertaké to express any opinion of 
the weight to be given.to this testiraony of défendant as to the signing 
and deUvery of the paper, nor, indeed, as to the other matters in con- 
troversy; but we are of the opinion that, upon the record as it stood 
when the case was closed, défendant was entitled to hâve it submitted 
to the jury. 

Judgment reversed. 

COXE, Circuit Judge (dissenting). In my opinion the Circuit Court 
reached the only resuit possible under the pleadings and proofs. The 
complaint allèges that between May 17 and June 5, 1905, the plaintiff 
performed services for the défendant, at his request, reasonably worth 
$5,000 and on the oth day of June the défendant promised to pay 
therefor the said sum. The answer was a gênerai déniai. 

TJiie plaintiflf proved his cause of action by the written agreement of 
June 5, 1905, quoted in the opinion of the court, which bas the char- 
acteristics of a promissory note. It is not disputed that at the time 
this agreement was signed some services had been perlormed by the 
plaintifï and I agrée with the trial judge in thiriking that this writing 
stated the actual agreement between the parties. Judge Holt says: 

"It is not contingent upon his successfully doing anytliing after that, and 
whether th« priée flxed was hlgh or low, Is not of any conséquence." 

The writing of June 5th was either a valid, binding contract or it 
was not. To my mind it is as clear as the English language can make 
it; but in any view its construction was for the court and not the jury. 

The sole question was, "whéther the contract was performed" and 
on this question only did the défendant ask to go to the jury. Before 
the jury could pass upon any question of fact it was necessary for the 
(iourt to hold that the défendant, after having promised in writing, to 
pay the plaintiflf $5,000 for his services, miglit show, first, that the 
plaintiflf performed no services, and, second, that ifhe did perform 
services they weremot worth $5,000. There-being no allégation ^ or 
proof of fraud, misrepresenlation or mistake, I failto seehow any 
question of fact is disclosed by the record.. The défendant testified 
regarding the agreement of June 5th that the plaintifï said; 

"I will never use tliat paper in any shape, manner or, form. A lot of people 
said he was getting the laugh because he was not gettlng anythiug and I said, 
Harry, I will sign on that condition. I simply signed it and he told me he 
would return me that paijer." 

The character of the défense, if any, to be formulated from this tes- 
timony, it is not necessary to specify for the reasoh that it is not one 
which can be proved under a gênerai déniai. If the défendant in- 
tended to prove that the contract was signed not to be enforced but 
simply to enable the plaintiflf to silence those who were inclined to 
laugh at him, it was, at least, his duty to inform the plaintiflf by his 
answer that such was his intention. 

In my opinion the judgment should be àfilirmed. 
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THÉ LA BRETAGNE. 

(Circuit Court of Appeals, Sëeotid Cirbult. May 9, 1910.) 

No. 165. 

1. Collision (§ 91*) — Navigation Riiles— Nabrow ChaNnel Rule— Appli- 

cation TO New York Bay. 

While the narrow channel rule (Act June 7, 1897, c. 4, art. 25, 30 Stat. 
101 [U. S. Comp. St 1901, p. 2883]), requlring vessels to keép to the right 
in narrow channels, does not apply to upper New York Bay, considered as 
a single Jbody of water, It does apply to each of thè well-recognized deep 
water channels which run In a generally parallel direction through the 
bay, including Main Ship Channel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 187 ; Dec. Dig. 
§.91.*], 

2. Collision (§ 102*) — Contributory Fault— Violation of Kules. 

The faet alone that one of two véssels at the time of a collision was on 
the wrong side of a channel in violation of the narrow Channel rule, will 
not coBStitute a contributory fault where the collision occurred in the 
daytime on a clear day through the direct fa;ult in navigation of the other 
vessel with nothing to obstruct lier actions. 

[Ed. Note. — Eor other cases, sçe Collision, Dec. Dig. § 102.*] 

Appeal f rom thè District Court of the United Stàtés for thè South- 
ern District of New York. ■ 

In Admîralty. Suit by the Baltimore & Ohîo Railroad Company 
against the steamship I^a Bretagne, La Campagnie Générale Transat- 
lantique, claimant. Decree for Hbelant (148 Fed,' 4'<'7) fqr half dam- 
ages, and libelant appeals., Reversed. !i, - , 

This cause cornes hère upon appeai frdm a decree of the District 
■Court, Southern district of New York, awarding half damages to the 
libelant in respect of injuries received by its car float B. & O. No. 160 
N. in conséquence of a collision \vith the S. S. Là Bretagne near Lib- 
erty Island, New York harbor. The car float was in tow of the steam 
tug Narragansètt. The District Court held both steam vessels in 
fault, but because the tug and tow were both owned by libelant 
awarded half .dâmagjes only. The opinion of the District Judge will 
be f ound in 148 Fed. 477, where the testimony is quite fully rehearsed. 

Wallace;' 'Butler & Browh (F: M. Brown, of counsel),' for libelant. 
Joseph P. Nolàn (John M. Nolan, of counsel), for claimant. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE) Circuit Judge. La Bretagne was corning down the 
Main Ship jÇhapnelbound, foi- sèa; the Narragansètt ^Yith a car float 
on each'sidçiôf h.èi| w'as prpceeding up the same channel on a trip from 
St. George,' Stttén ïsknd, fo pier 38, North riyer, We concur in the 
Conclusion of't'hè District Jucige that when naviga,t,ion relative to each 
other ' bé^an èàçh^ vessel Had thè other on lier starboard bow ,; that they 
ivere in a position to pass sa fely starboard to starboard, and that the 
Bretagne was in fault for undertakîng to go to starboard and thus pass 
to the westward of the Nàr'ragansett, crossing the latter's bow in so 

•For other cases see same topic & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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doing, instead of passîng feetween the Narragansett and the Tice which 
was nearly 1,000 f eet iurther to the eastward. The Narragansett was 
held in fault for violation of the narrow channel rule, and her counsel 
argues that this was error, contendihg that the place in question, 
being in the upper bay of New York, was not a narrow chantiel. 

In The Bee, 138 Fed. 303, 70 C. C. A. 593, we were called upon to 
express an opinion on the proposition that the entire upper bay of New 
York was to be considered a narrow channel withîn rule 25 (Act June 
7, 1897, c. 4, art. 25,_ 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]). 
If any such construction were adopted, ah outwàrd bound vessel navi- 
gating Bay Ridge Channel, and keeping carefully to the starboard side 
of mid-channel, might nevertheless be held in fault because she was 
not 2 or 3 miles further tô the westward on the starboard side of the 
médian line of the entire body of water. We did not accept such 
proposition, but held that: 

"In the case of a bay, whieh Is alsîo a port or harbor, the entire body of 
navigable water is not to be considered a single narrow channel within rule 
2.5, where through such bay there hâve been désigna ted a plurality of chan- 
nels (i. e., more than one channel) runnlng substantially parallel with each 
other and in the same gênerai direction as the malu flow of the tide or cur- 
rent." 

In thus restricting our décision to the précise question before us, 
we did not hold that rule 25 would not apply to the designated chan- 
nels which run throtigh such a bay; on the contrary, we called atten- 
tion to our former décision in The Sea King, 114 Fed. 535, 53 C. C. 
A. 349, where we held that rule 35 applied in the lower bay to a 
vessel navigating in the "Main Ship Channel," and said that the' same 
rule would apply if she had been navigating in the Swash Channel 
or the East Channel. In The Benjamin Franklin, 145 Fed. 14, 76 
C. C. A. 43, we held that the rule applied to the Hudson river between 
shores at Ypnkers; again calling attention to tlie fact that , elsewhere 
in the river there might be found two or more deep-water channels, 
running generally in the direction of the river's course, and separated 
by shoaler rëaches of water. In The Islander, 153 Fed. 385, 81 C. 
C. A. 511, we held that the rule did not apply to t'hè same river from 
Twenty-Third street to the Upper Bay; and in The No. 4, 161 Fed. 
850, 88 C. C. A. 665, that it did not apply to. the same river between 
Twenty-Ninth and Forty-Second streets. 

Examination pf thèse opinions will show that while holding that the 
rule does not apply to the waters of the upper bay or of the lower, 
considered each as a single body of water, it does apply to the well- 
recognized channels which are familiar to navigators in those bays. 
To the Swash, the Main Ship, the East, the Bay Ridge, and the Red 
Hook Channels we hâve already indicated that the rule applies. We 
see no reason for dififerentiating the Main Ship Channel which runs 
from the mouths of the two rivers, between Governor's Island on the 
east and Ellis and Liberty Islands on the west, across the Upper Bay 
to the Narrows. It is a well-known channel, charted and buoyed, arid 
a steam vessel navigating it should f pllow the rule which requires her 
"when it is safe and practicable" to keep to that side of the fairway 
or mid-channel which lies on her starboard side. The circumstance 
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that there is a great c|eaj[;pf cross-travel, in theupper bay îtself does not 
seera ^ sufificient reasotr for abrogating the wHolesome rule that vessels 
moying upor down some cjesïgnated channel therein shall keep to the 
starboard side ofit. Rulc; 25 is not.to be construed as prohibiting 
vessels from crossing such. channel at any convenient angle whenever 
the exigençies of their pwn ^navigation make it necessary or désirable 
fqr ,them t<^ proceed from one,to' thé otherside of such channel; but 
when nff such çxigency exists they should keep to the proper side of 
the channel.! ; ;We,find t,he; ÎJarragansett ..in fault for nayigating up 
the M^in Ship Channel on the port side of mid-channel. , ' 

The . only. question rçmaining is whether this was a contributing 
fault. In Tlje Benjamin Franklin, 145 Fed. 14, 7G C. C. À, 43, we 
said::. • .. ,, ...;,. 

"The' appellant contends further that, even if tlie Mead, wm in a part of 
the channel whieh was forbidden to her, 'her position was not the prqximate 
cause of th,e collision, citing The Fnnita, 8 Ben. 17*[Fed. Cas. No. 4.6351 ; 
The Marylànd [D. G.1 ID Fed. 551; The E.: A. Packer [D. C.] 20 Fed. 327; 
The Clara, 55 Fed; 1023 [5 0. 0. A. 390]. Mère présence at the place of colli- 
sion is not always euou^h to charge a vessel with fault, her présence niust iu 
some way cohtrib'Ute to the happening of the collision, as, for example, when 
a vessel in forbldderi watéi- has been concealed by fog or by some other ves- 
sel, and suddenly appears where she was not to be expected ; or wliere the 
forbid(Jen water is so restricted or already so hicumbered with other craft 
thàt her présence enïbarrassesitheiiavigationcf the other vessel." 

. In The Clara and ReHancê, 55 Fed. 1031, 5 C. C. A. 390, we said: 
■ "Although the Clara was iHipPoperïy beybnd mld^river* she was not so near 
the shore as to émbarr^ss thé Ileiliance in rounding the,IIook if the latter 
toad heen properly nayigated. We do not overlook the rule that it Is to be 
presumed against a. yçssel, which at thé tlme of a collision is'in violation of 
a statutory régulation, intended to prevent collisions, that her fault was at 
least a contributing cause of the disaster, and that the burden rests uponi 
lier of showing not merely that it probably waS not one,pf the causes, but 
that, undèr the circujnstances, It unquestionably was pot. * * * But the 
mère fact tlj^t the vessel is on the wrong side of the river does not make hèi- 
liable if there was ample tinie and spacé for the vessels toiiàvoid each other 
by the use of brdiiiàry care. In such cases the cause of the collision is deém- 
ed not thé simple' présence of the vessel in one part of the river, rather than 
in another part, but the, bad navigation of thç vessel that, having ample time 
and space, might easily bave avoided the collision, but did not do 80." 

And we relieved the Clara. . ' 

In the case at bar the collision tôok place between 10 and 11 a. m. 
on a bright clear day; no fog, nor any other vessel, tior any obstruc- 
tion concealed the présence of the Narragansett. Both vessels saw 
each other in ample time. There weré other craft id the channel, but 
not so mâny or so situated as to embarrass ' Là Bretagne, which had 
abundant space to paSs without diffiCulty between the Ticè and the 
Narragansett. We are satisfied from the proofs that the présence of 
the Narragansett on the wrong side of the channel did not contribute 
to the collision. The case is closely parallel in that respect to that 
<?f the Clara and ReHanée. 

The decree is reverséd, with costp to libelant, and cause remanded, 
with instructions .to enter a decree fot^fuU damages against La Bre- 
tagne. 
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NEW YORK, N. H. & H. E. 00. v. DAILET. 
(Circuit Court of Appeals, Second Circuit. May 2, 1910.) 

No. 206. 

1. Master and Servant (§ 97*) — Master's IjIAbility for Injurt to Servant 

— Dangeeous Structures. 

If a'iiiaster provide structures which guard agalnst ail accidents whlch 
can reasonably be foreseen, he bas done bis duty in that respect to bis 
employés. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. { 1G3 ; 
Dec. Dig. § 97.*] 

2. Masteb and Servant (|| 113, 198*) — Master's Liabilitt for Injury to 

Servante-Place to Wobk. 

Plaintlff was employed as an engine hostler at defendant's roundhouse. 
A dead engine, wlth no alT to operate the brakes, came In and was turn- 
ed over to hlm, and a co-employê with another engine klcked it into the 
roundhouse from the turntable. It was given such speed that plaintlff 
was afraid it would go througb the building, and started to jump off to 
block the wheels, when he struck the post between the stalls and was In- 
jured. There was a elearance between the engine and post of ahout 11 
Inches, which was gréa ter than the average in roundhouses. The évi- 
dence showed that so far as known no similar accident had ever occur- 
red ; it being the duty of the hostler under ordinary circumstances to 
remain on the engine. Held, that défendant was not chargeable with 
négligence because the space was not greater, whlch rendered it liable 
for the injury, the construction being the usual one and safe for em- 
ployés under any circumstances to be reasonably anticipated ; nor was It 
liable for the négligent act of the maa operating the other engine, whlch 
primarily brought about the situation, who was a fellow servant. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 224r- 
227, 510-513 ; Dec. Dig. IS 113, 198.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Oliver Dailey against the New York, New Haven & 
Hartford Railroad Company. Judgment for plaintifï (167 Fed. 593), 
and défendant brings error. Reversed. 

Chas. M. Sheafe, Jr. (Frederick J. Moses and Nathaniel S. Corwin, 
of counsel), for plaintifï in error. 

Charles Morschauser (W. E. Hoysradt and Abram J. Rose, of coun- 
sel), for défendant in error. 

Before GOXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The plaintifï was in the employ of the 
défendant as "hostler" at East Hartfofd, Conn. After an engine had 
corne in from a run it was his duty to see that it was supplied with 
water, coal and sand and placed in a stall at the roundhouse until 
needed for the next run. The roundhouse was of the usual construc- 
tion, built in a semicircle around a circular turntable, which, after the 
«igine was placed upon it, was turned until the track on the turntable 

*For other cases see eame topic 6 { ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
179 F.— 19 
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registered with the track leading to the stall in the roundhouse where 
the eng-ine was to be pîaced. The stalls Were sepârated by posts which 
supported thç roof and also supp.orted swinging doors. The clearance 
betvveen the engine and thèse posts was about 11 inches. The con- 
struction in this respect was similar to that of other roundhouses, the 
clearance varying in diiïerent structures from about 4 inches, which 
is the minimum clearance, to 13 inches, which is the maximum. The 
plaintiff was an experienced railroad man and for five years prior to 
the accident had acted as "hostler" in defendant's roundhouse at Hope- 
well. This roundhouse was similar in construction to the one at East 
Hartford where the accident happened. The évidence showed that 
the clearance was insufîicient to enable a man to alight from an en- 
gine while it was passing through the entrance to the stall before the 
posts had been passed. Ordinarily the "hostler" bas no occasion to 
alight at this point. His duty is to remain on the engine until it cornes 
to a standstill. It also appeared that such an accident as happened to 
the, plaintiff was unknown among railroad men. The combination of 
unusual circumstances which led to the accident in question was as 
follows: Thè engine came in from the road at about 5 a. m. It had 
not sufificient steam to move into the roundhouse and there was no air 
to operate the brakes ; in short, the engine was "dead." This condi- 
tion was reported to one Moriarity, who procuréd another locomotive 
and pushed the plaintiff's engine to the sând house, the water station, 
and, finally, onto the tûrritable. Subsçquently, with still another loco- 
motive, Moriarity backed tip against the plaintiff's engine on the turn- 
table and gave it a "kick" îor the purpose of sending it into the stall. 
The plaintiff, fearing lest the engine might run into and, perhaps, 
through thé rear wall of the roundhouse, and being unable to stop its 
momentum, attempted to alight at the moment the post was being 
passed, for the purposç of blocking the wheels. He was canght be- 
tween the post and the tender and received the injuries complained of. 

At the close of the testimony the défendant moved the court to 
dismiss the cornplaint and direct a .verdict for the défendant on the 
f ollowing grdunds : First, that no négligence had been proven against 
the défendant .in the construction apd, maintenance of the roundhouse; 
second, that if the proxiitiatexausè of thé accident was the action of 
Moriarity, it was the act of a fellow sei^vant, for which the défendant 
is not respohsible; third, thkt 'the plaintiff had full knowledge of the 
situation on the night of the accident and assumed'thè risk of the al- 
leged defects in construction. Thiâ motion was denied and the de- 
fendant excepted. 

It is clear that the accident wâs , causèd, primarily, by Moriarity, 
who was a fellow servant, in giving the "dead" engine upon which 
the plaintiff was stationed too vigorous a "kick" when it was helpless 
upon the turntable. Whether the plaintiff's action contributed to the 
accident it is unnecessary to décide. In order to sustain the verdict it 
must appear that the défendant was guilty of fault. If not guilty of 
f ault, there can; be no verdict against it. The only négligence alleged is ■ 
in the construction of the roundhouse in question, which is said to be 
f aulty for thé reasorl that there was not a wider space between the en- 
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gines and tlie posts at the entrance to the stalls. It is shown that the 
construction in this regard was the usual one and that the spaces left 
were much wider than in the average roundhouse. Was the défendant 
bound to guard against the wholly abnormal and unusual combination 
of circumstances which caused the plaintiff's injuries? Is a master re- 
quired to anticipate an accident which, so far as the évidence hère is 
concerned, had never happened before and may never happen again? 
We think net! The authorities cited by the plaintiff are not, in our 
judgment, germane. They ail relate to cases where the dangerous 
structures were allowed to remain where employés in the discharge of 
their duties might corne in contact with them. For instance, it has 
frequently been held that a brakeman who is required to be on the roof 
of a car while passing a low bridge may recover, if no warning is 
giveri of the proximity of the dangerous structure. So, too, where 
telegraph pôles or other structures are placed so near the moving trains 
that an employé in the discharge of his duty may corne in contact with 
them. In f act, this court, in the case of the Boston & Maine Railway 
Company v. John N. Gokey, 149 Fed. 43, 79 C. C. A. 64, held that 
an employé who was required, while in the discharge of his duty, to 
be upon a moving train while passing a switch target which was placed 
so near the track as to strike him while on the ladder at the side of the 
car, might maintain an action against the railroad. 

Thèse cases rest upon the proposition that if it can be foreseen by 
the exercise of ordinary prudence that an employé may be injured by 
the machinery furnished for his use, it is the duty of the employer to 
minimize the danger as far as possible. 

In the case at bar, under ordinary circumstances, the "hostler" is 
required to remain at his post on the engi'ne until it is finally placed in 
the stall in the roundhouse. Ordinarily the engines are operated by 
their own steam and are stopped by their own bfakes. Hère the con- 
currence of the absence of steam and of insufScient air to operate the 
brakes made it necessary to call in the services of another engine. The 
défendant was not, however, required to guard against such an ex- 
traordinary combination of circumstances as produced the injury in 
question. The opening into the stalls of the roundhouse between the 
posts was ample for ail ordinary conditions and, having provided such 
a structure, the défendant cannot be held responsible because the plain- 
tif! saw fit to attempt to alight at the very moment when the engine 
was passing the posts. If the contention of the plaintifif be sustained 
by the courts, it necessarily follows that the owner of a stable who has 
provided ample room for his horses and carriages to enter can be held 
liable if his coachman loses control of the horses and receives injuries 
in an attempt to descend from the vehicle at the moment it is passing 
: through the door. It will hardly be contended that the owner of a 
garage is required to provide an entrance wide enough not only to 
admit the motor car with perf ect safety, but also sufficiently ample to 
enable the chauffeur, should the machine become unmanageable, to 
leap'out while passing through the entrance. 

We know of no rule holding a master to such extrême care. If he 
provides structures which guard against ail accidents which can rea- 
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.'orably be foreseen, lie bas clone his duty to those whom he employs. 
We think the court shonld bave granted tbe motion for the direction 
of a verdict for the çlefendant. 
Judgment reversed. 



EDSELL, Chinese Inspecter, v. D. CHARLIE MARK. 

(Circuit Court of Appeals, Niuth Circuit May 2C, 1910.) 

No. 1,6T3. 

1. CiTiZENS (§ 10*) — Evidence op Citizenship. 

A passport issued to a Cblnese person by tlie Secretary of State Is not 
évidence of the citizenship of such ijerson in the United States. 

[Ed. Note. — For other cases, see Citizens, Cent. Dig. § 17 ; Dec. Dig. 
§ 10.* 

Citizenship of the Chinese, see notes to Gee Fools; Sing v. United States, 
1 C. C. A. 212; Lee Sing Far v. United States, 35 C. C. A. 332.] 

2. ÀLiENS (I 32*)— Chinese Exclusion Act— Eeview op Order of Depoeta- 

IION— JtTRISDICTION DP COUKTS. 

A flndihg by the immigration bffieers against the right of a person of 
the Chinese race to enter the United States, vphich ,right was elaimed on 
tlie ground that the appljcant was a native-born citizen, is conclusive, 
and a Court canuot eutertain habeas corpus proeeedings for his diseharge, 
uniess it is shbwn that he was not given a fair and Impartial hearing. 
[Ed. Noté.— For other cases, see Aliens, Cent. Dig. § 95; Dec. Dig. 
132.*] 

Appeai frpm the District' Court of the United States for the, North- 
ern Division :,^f the Western District .Oif Washington, . 

Proceeding by D. Gharlié Mark against H." Edsell, Chinese In- 
spector in Charge of the Port of Sumas, for writ of habeas corpus. 
Judgment -granting the writ, and défendant appeals. Reversed. 

The appéllee, D. Oharlie Marli, a Chinese person, seelîs admission to the 
United States as a* returuing native-born citizen. He wàs denied admission 
after. the ugual investigation; by the appellailt,, the Clilçe&e inspector in, charge 
at Port Sumas, Wàsh.: An. appeai fîçotn the, order of rejection \vas taken'to 
the SeCretary of Commerce ai|d Eab<5r, afld after Consideràtiôii the appèàl 
was dismlssed, and the order of rejectioii affirmed. While 'being detalned at 
Sumas, Wash., awaitlng déportation, iinaCcordaiice with the order of the Sec- 
retary of Commerce and ILiabor, the appéllee, through one Loon Kee, filed a 
pétition in the United States District, Court for the Western District of 
Washington, praylng for a writ of hàbëas corpus, alleging, among other 
things, that the appéllee was a hativè-born' citizen of the United States, and 
was entitled to admission therein; that when seeking admission lie was pois- 
sessed of a pfl.ssport,<iuly and ïegularly' .issued by the Secretary of State of 
the United S.ta tes, and that the same was presented to the offlcers of the Bu- 
reau of Iinmigi'ation at thè port of entry, but no considération was given by 
the said offlcers to said passport ; further, that he was not given a fair and 
Impartial hearing on his application for admission to the United States by 
the offlcers of the Bureau of Immigration. Thereupon the writ as prayed for 
was granted by the District Court. Appellant objected to the taUing of te»- 
timony in said cause, other than such as related to the question whether ho 
had been givètfa fair and impartial hearing on his application for admission 
into the United States. The objection was overruled, and thereupon testi- 

»For other cases see samo topio & % number in Dee. & Am. Digs. 1907 to date, & Rep'r Indexes 
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moiiy on tlie merlts was taken and subniitted to the District Court, -whlch 
llierèiifter rtirected the discliarge of the appellee from custody. From the or- 
der of discharge, the présent appeal is taken. 

Elmer E. Todd, U. S. Atty., and Charles T. Hutson, Asst. U. S. 
v\tty., for appellant. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PER CURIAM. The passport issued to the appellee by the De- 
partment of State was not évidence of his citizenship. Urtetiqui v. 
D'Arcy, 34 U. S. G92, 9 L. Ed. 276; In re Gee Hop (D. C.) 71 Fed. 
274. With respect to the proceedings before the executive officers 
concerning the right of appellee to enter the United States on the 
ground that he was a citizen of the United States, we find nothing in 
the record indicating that he was deprived of a fair and impartial hear- 
ing. 

Upon the authority of the case of United States v. Ju Toy, 198 U. 
S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040, and In re Tang Tun, 168 Fed. 
488, 93 C. C. A. 644, the judgment of the court below is reversed, and 
the case remanded, with directions to dismiss the proceedings. 



CORNELIj STEAMBOAT CO. v. FALLON. 

lOircuit Court of Appeals. Second Circuit. Decemher 14, 1909. Rehearlng 
Denied February 10, 1910.) 

No. ,j3. 

1. SEAMEN (§ 29*) — IN.JURY TO SeAMAN— EXTENT OF ReCOVERY. 

A seaman, who is injured in the .service of the vessel, may only recover 
for bis wages and tlie expenses of maintenance and cure to the end of the 
voyage, or as long as he fias a right to wages, whether he or the ship- 
owners were négligent or not, except that, if the seaman's injury is due 
to the Personal négligence or default of the shiiiowners, he may recover 
full indemnity. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 186-194; Dec. 
Dig. § 2a*] 

2. Death (§ 85*) — Seamen— Action by ADMiNisTiiATKix— Extent op Recov- 

EBY. 

Where plaintiff, as administratrix, sued for the death of a seaman un- 
der Code Civ. Proe. N. Y. § 1902, authorizing au action for vvrongful death 
resultlng from négligence, and décèdent, had he lived, could hâve recovered 
In tort, the fact that he could not hâve recovered full indemnity did not 
preelude plaintifC, his administratrix, from recovering full compensation 
for the pecuniary injuries resulting to lier from his death. 

[FJd. Note.--For other cases, see Death, Cent. Dig. § 111; Dec. Dig. § 
85.*] 

3. EXECUTOHS AND ADMINISTR.^TOES (§ 29*) — ApPOINTMENT— COLLATEBAL At- 

TACK— APPOINTMENT OF AdMINISTRATOB — BONDS. 

Where décèdent, a résident of New .Tersey, died in New York county, 
and had property in New Yorli, viz., a cause of action for wrongful death, 

•For other cases see same topic & % numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the surrogate of New York eouuty had Jurisdictlon to grant letters of 
administration, as provided by Code Civ. Froc. N. Y. 2476; and lience, 
tliere beiug no fraud or collusion alleged in obtaining such letters, the ad- 
ministratrix's appointment could not be collaterally attacked, in au action 
brought by her for decedeut's wrongful deatli, because slie was not re- 
quired to give bond. 

[Ed. Note. — For other cases, see E.^ecutors and Administrators, Cent. 
Dig. §§ 177-182; Dec. Dig. § 29.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Annie V. Fallon, as administratrix, etc., against the Cor- 
nell Steamboat Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

See, also, 162 Fed, 339. 

Amos Van Etten, for plaintiff in error. 

Hyland & Zabriskie (Nelson Zabriskie, of counsel), for défendant 
in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an action at law, in which the 
plaintiff, as administratrix, has recovered a judgment against the de- 
fendant under section 1903 of the Code of Civil Procédure of New 
York because the death of her husband was caused by the defendant's 
neglect. The deceased was engineer of the tug Scott, and while acting 
in place of an absent fireman was drowned as the resuit of a collision 
between that tug and the tug Williams, also owned by the défendant. 
The testimony showing no act of God, sudden emergency, or anything 
to account for the collision other than the négligent navigation of one 
or both of the tugs, and also showing no négligence on the part of the 
décèdent, the trial judge directed the jury to find a verdict for the 
plaintiff in such sum as would compensate the parties entitled under 
the statute for the pecuniary inj uries resulting to them f rom the death 
of the décèdent. 

■ FoUowing many cases decided before that of The Osceola, 189 U. 
S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760 (1903), counsel hâve discussed 
the questions whether the décèdent was a fellow servant of the master 
of the tug Scott, on which he was employed, or of the master of the 
Williams, the other tug in collision, or of both. Thèse interesting in- 
quiries seem to us irrelevant. The contract between the défendant 
and the deceased is a maritime contract, and establishes their relation 
as well in courts of law as in courts of admiralty. A seaman injured 
in the service of the vessel has a right to recover against the vessel 
and her owners for his wages and the expenses of his maintenance and 
cure to thé end of the voyage, or as long as he has a right to wages, 
whether he is or they are guilty of négligence or not. And this is 
the extent of his right to recover. There is an exception, apparentiy 
a departure from the maritime law, but established by so many deci- 
sioris that the Suprême Court has deçlined to disturb it, viz., that if 
the seaman's injury is due to the personal négligence or default of the 

*For other cases see same toplc & i number in Dec. & Ara. Dlgs. 1907 to date, & Rep'r Indexe» 
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shipowners, as, for instance, to the unseaworthiness of the vessel or 
her tackle, or failure to supply proper médical treatment and attend- 
ance he may recover full indemnity. The Iroquois, 194 U. S. 240, 
24 Sup. et. 640, 48 L. Ed. 955 ; The Osceola, supra ; The Troop, 138 
Fed. 856, 63 C. C. A. 584. As no personal négligence or default is 
imputed to the défendant, the décèdent would not hâve had a right to 
full indemnity if he had lived, but only to his wages and the expense 
of his maintenance and cure. 

Under the New York statute the plaintifï as administratrix has a 
right to recover if the decedent's death was caused by the defendant's 
négligence and he himself could hâve recovered had be lived. The 
trial judge correctly held that the decedent's death was due to the de- 
fendant's négligence. Manifestly he could hâve recovered if he had 
lived, and could bave recovered in tort. The statutory conditions 
were, therefore, satisfied. The circumstance that the deceased could 
not hâve recovered full indemnity does not, in our opinion, limit the 
extent of the plaintiiï's recovery. Her cause of action is statutory 
and entirely différent from his had he lived, viz., compensation for 
the pecuniary injuries resulting from his death to the designated per- 
sons. 

The défendant further objects that the plaintifif cannot recover be- 
cause the surrogate issued letters to her without any bond being given, 
as required by section 2664 of the Code of Civil Procédure. "The rec- 
ord in the Surrogate's Court shows that the décèdent was a résident of 
the State of New Jersey, died within the county of New York, and 
had propcrty within the state, viz., this cause of action. Accordingly 
the surrogate of New York county had jurisdiction to grant the letters 
under section 2476, which provides : 

"Wliere the décèdent not being a résident of the state died within that coun- 
ty leaving personal property within the state or leaving personal property 
which has since his death conie into the state and remains unadniinistered." 

No fault or collusion is alleged in obtaining the letters, as in Hoes 
V. New York, New Haven & Hartford Railroad Company, 173 N. Y. 
435, 66 N. E. 119. Nor was there any failure to aver a jurisdictional 
fact, the existence of which was disproved at the trial, as in Coe Brass 
Manufacturing Company v. Savlik, 93 Fed. 519, 35 C. C. A. 390. If 
the surrogate should hâve required a bond under section 2664 of the 
Code, about which it is unnecessary to express an opinion, his omis- 
sion to do so was not jurisdictional, but an irregularity which can- 
not be attacked collaterally. Sullivan v. Tioga Railroad Company, 44 
Hun, 304; Code.Civ. Proc. §•§ 2591, 2473. 

No other exception deserves considération, and the judgment is 
affirmed. 

COXE, Circuit Judge. I concur in the resuit, but prefer to rest 
my opinion upon the authority of The Hamilton and Saginaw, 146 
Fed. 724, 77 C. C. A. 150, affirmed 207 U. S. 398, 28 Sup. Ct. 133, 53 
L. Ed. 264, which I think warrants an affirmance of the judgment 
upon the principles of the common law. The question presented by 
the opinion of the court is an interesting and novel one, but no allu- 
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sion is made to it in either brief and it was not mentioned at the argu- 
ment. 

Section 1903 of the New York Code provides, in substance, that the 
widow of a décèdent may, as administratrix, maintain an action to 
recover damages for a wrongful act, neglect or default by which the 
decedent's death was caused, against a person or corporation which 
would be liable in an action in favor of the décèdent by reason of sucli 
wrongful act, neglect or default if death had not ensued. Because the 
law maritime gave the décèdent a right, had he lived, to recover, under 
his contract of employment, his wages and the expenses of his main- 
tenance and cure, whether he or the owners were guilty of négligence 
or not, it is now asserted that the plaintiff can recover full damages 
under the state statute. In other words it is said that this action, which 
is ex delicto, can be maintained because the décèdent, had he lived, 
might hâve recovered in an action ex contractu for his wages, etc. 
It follows, therefore, that if the décèdent had a cause of action for one 
day's wages under his contract, the plaintifï, upon his death, may 
recover the full amount of damages resulting from his death. 

The New York statute as interpreted by the courts of the state has 
heretofore been understood to mean that if injuries hâve been received 
by a person under such circumstances as will enable him to recover 
damages for those injuries, his personal représentatives, upon his 
death, mày recover their damages resulting from such injuries. It 
has never, so far as I am aware, been held that the administratrix can 
maintain such an action unless the décèdent might hâve maintained it, 
viz. : an action based upon the defendant's négligence, and the dece- 
dent's freedom from négligence. 

It seems to me that the proposition upon which the décision is 
based should not be definitely adopted until counsel hâve had an 
opportunity to examine and discuss it. 



VROOMAN et al. v. PENHOLLOW et al. 
(Circuit Court of Appeals, Slxth Circuit. May 4, 1910.) 

No. 2,013. 

1, Patents (§172*) — Scope— Rank in tue Art. 

Wlietlier an invention be a pioneer, or, being of sniall importance, is 
ranlœd at tlie foot of tlie line, the rule is tUat it shall be judged on its 
own nierits; that is to say, aecording to the advance it has made in nov- 
elty and utillty beyond the former art. 

|E<1. Note. — For other cases, see Patents, Cent. Dig. § 247; Dec. Dig. 
§ 172.*] 

2. Patents (§ 178*) — Infringement— Substitution op ÎBquivaxents. 

ïhe statutory reqnirement that an applicant for a patent shall ex- 
plain the best mode in which he has contemplated applying the principle 
of his invention (Rev. St. § 4888 [U. S. Comp. St. 1901, p. 3383]), does not 

*For other caees see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ludexei 
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preclude him f rom claiming any other mode which embodles his prin- 
ciple. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dig. § 2541^ ; Dec. 
Dig. § 178.*] 

3. Patents (§ 168*) — Construction and Scope— Limitation bt Proceedings 

IN Patent Office. 

It is x)f the essence of the rule vvhereby an inventer is estopped from 
claiming to the full of his invention as disclosed by his spécification and 
daims in conséquence of liis concessions to nieet ttie requirements of the 
Patent Office, and so obtain his patent, that the requirements which were 
t-onceded by hini should concern the matter upon which the estoppel is 
raised, and whether the examiner states his objection, or contents him- 
self with a référence, the estoppel does not extend to a matter not stated 
in the objection or disclosed by the référence. 

[Ed. Note.— For other cases, see^ Patents, Cent. Dig. §§ 243 V<, 244; Dec. 
Dig. § 168.*] 

4. Patents (§ 178*) — Construction and Scope— Equivalent Forms or De- 

vice. 

AVTiere a claini of a patent contalns a description of only one form of 
a thing which would perform the same office in other fofms, the court 
will apply the gênerai rule that the description covers ail équivalent 
forms, and the form described will be treated only as the one preferred. 

[Ed. Note.— For other cases, see' {"atents. Cent. Dig. § 2541^ ; Dec. 
Dîg. § 178.*] 

5. Patents (§§ 237, 328*) — Construction^Infringement— Onion Topper. 

ïhe Vrooman & Vrooman patent, No. 580,742, for an oriion topper, 
claim 5, which describes an inclined V-shaped trough having a longitu- 
dinal openlng in the bottom directiy above the space between two paral- 
lel rollers which engage and pull off the tops wheb they project through 
the openlng, "by which trough the vegetables are held so that only thelr 
tops may engage the rollers," is not limited to a form of construction 
which does not expose the onions to contact with the rollers or either of 
them, and is infringed by a constructiou In which the onions corne in 
contact, but not in engagement, with a portion of the surface of one of 
the rollers. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 237.*] 

6. Patents (§§ 237, 328*)-^Construction— Infkingement — Veqetable Top- 

ping Machine. 

The Vrooman patent, No. 676,540, for a vegetable topping machine, 
claim 3, covering a machine having "a revoluble feeding cylinder. a revol- 
uble bar presentlng eutting edges, i>arallel to and in close proxlmity, to 
the perimeter of the cylinder, but of mucb smaller diameter," the vege- 
tables being fed through the open bottom of a trough npon the upper sur- 
face of the cylinder, which carries them over to one side of the trough, 
by which they are held while the tops project through the spaoe between 
such side and the cylinder, where they are eaught and eut off by the eut- 
ting bar, is not limited with respect to the comparative diameters of the 
eutting bar and cylinder, which is merely a preferred form, and is in- 
fringed by a machine which differs only in that the eutting bar is of 
equal or greater diameter, which is an équivalent construction, operating 
on the same principle and withiu the invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 237.*] 

7. Patents. (§ 310*) — Suit for Infringemknt— Multifariousness of Bill. 

A bill for the Infringemeut of two patents is not multifarious, where 
one patent is merely for an improvement in one élément of the combina- 
tion of the other and both are infringed by the same machine, 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 310.*] 



~r other cases see same tppic & % numeee in Dec. & Am. Digs., 1907 to date, & Rep'r Indexe» 
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8. ArPEAi, ÀND Erbob (§ 209*) — Objections Bblow— Fàiltjre to Objecp— 

Effect. 
■ ■ : ïhe objection that the proofs in a suit for Infringement do mot sustaln 
the allégation of Infringement as to one of the défendants cannot be 
raised for the first tlme in the appellate court, where there is some évi- 
dence to sustaln the allégation. 

[Ed. Note. — For other cases, see Appeal and Error, Cent, Dig. §§ 1290- 
1303 ; Dec. Dig. § 209.*] 

9. Patents (i 92*) — Joint Invention, 

The fact that one of two joint patentées of a combination was the flrst 
to pereeive the crude f orm of the éléments and the possibility of their 
adaptation and composition to accomplish a useful resuit is not sufflcient 
to overcome the presumptlon of joint invention arising from the granting 
of the patent. 

[Ed. Note.- -For other- cases, see Patents, Cent. Dig. S 124; Dec. Dig. 
§ 92.*] 

10. WoRDS AND Phrases— "Engagement," 

"Engagement," in its mechanical sensé, means a seizure, a laying hold 
of, an. active préhension, and does not include mère contiguity. 

[Ed; Note. — For other définitions, see Words and Phrases, vol. 3, p. 
2394.] 

Appeal'from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Suit ifi equity by Warren F. Vrooman and Arba E. Vrooman 
against Grant S. PenhoUow, Frank Penhollow, and V/allace L,. Baker. 
Decree for défendants, and complainarits appeal. Reversed, 

Obed C. Billman (A, M. Allen, of counsel), for appellants. 
A. L: Lawrence, for appellees. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

SEVERENS, Circuit Judge. . The bill in this cause complaîris of 
the infring:ement of two patents, one granted April 19, 1897, to Vroo- 
man & Vrooman, numbered 580,742, àhà the other to Arba Vrooman 
(who was one of the patentées in the former, patent), dated June 18, 
1901, and numbered 676,549. The patentée assigned a one-half in- 
terest in this patent to the otber Vrooman. The patent of 1897 was 
for an "onion topper." The patent of 1901 waà' for a "vegetable top- 
ping machine." The machines, whieh were the subjects qf thèse pat- 
ents both related to the same art, and were designed to remove the 
tops from oaions and other vegetables of similar forms, and both 
possessed similar characteristicS. 

Thé machine patented in 1897 was for a combination of éléments, 
and consisted of a long inclined trough supported by a frame and ex- 
tending downward from the hopper containing the onions to the exit 
where the onions were delivered topped. This trough was made of 
two straight flaring sides, opening at the top and converging at the 
bottom, in cross-section like the letter V. The lower edges did not 
meet, but there was left a long slot along the whole length of the 
trough through which the tops of the onions, as they rolled down the 
trough, would pass out of the trough in such a manner that they 

•For otlier casea «ee »am« topio & i nvmbbk lu Dec. & Am. Digs. 1S07 to date, & Rep'r Indczu 
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would be gripped and removed by the rollers next to be described. 
Below this trough and of the same length with it and running paral- 
lel therewith and secured on the same frame with the trough were 
located two parallel rollers placed quite close together and turning 
over toward each other when in opération. The space between the 
rollers was arranged in such near proximity to the slot at the bottom 
of the trough that the protruding tops of the onions would be en- 
gaged by the rollers and would be pinched and pulled off. The onions 
after being disengaged from their tops would go on to their destina- 
tion. The minor détails of construction are not now important. This 
machine was the first of its kind adapted to perfofm the work of 
topping vegetables. It is claimed by the inventors to hâve been a 
pioneer in the art. This claim is denied by the défendants, who insist 
that it was merely the extension of older inventions of machines in- 
tended for a like purpose and they instance threshing machines, ma- 
chines for husking corn, and machines for stripping grains from their 
vines, as peas and beans. On account of the existence of such ma- 
chines, the court below was moved to think that the Vrooman ma- 
chine had no claim to be ranked as a pioneer, but, on the contrary, 
was one standing on narrow ground. In this the court seems to bave 
followed the idea of the examiner in the Patent Office, where the 
patentées had much trouble from références to husking machines and 
the like. We must say, in passing, that the classification of such ma- 
chines as are hère referred to with an onion topping machine seems 
to us a rather distant call. For there are few points of resemblance. 
But it is not worth while to spend much time in fixing the rank or 
classification of the machine. Whether an invention be a pioneer, or, 
being of small importance, is ranked at the foot of the line, the rule 
is that each shall be judged on its own merits ; that is to say, accord- 
ing to the advance it has made in novelty and utility beyond the former 
art. McSherry Mfg. Co. v. Dowagiac Mfg. Co., 101 Fed. 716, 41 
C. C. A. 627 ; Penfield v. Chambers Bros. Co., 92 Fed. 639, 34 C. C. 
A. 579 ; Paper Bag Patent Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 
Iv. Ed. 1122. And in its own peculiar fîeld it is not upon this record 
to be denied that this invention of the Vroomans' was the first, and 
for that reason and because it has proved use fui to the public should 
be dealt with as one standing at the head of its line and entitled to be 
protected accordingly. But assuming ail this to be so, in the absence 
of further défense, it is still contended with confidence that the pre- 
tensions made for this invention by the Vroomans were shorn away 
by the proceedings on their application at the Patent Office, to the ex- 
tent that the patent is narrowed to a combination of the specially de- 
scribed éléments of claim 5, which is the one mainly relied upon by 
the complainant at the hearing in this court. Claim 5 reads as fol- 
lows : 

"In a machine for topping vegetables a frame haviug two parallel rollers 
engaging the tops to pull them from tlie vegetables, and a trough running 
over the rollers, the trough having a longitudinal ojiening in its lower portion 
leading directly to tlie space between the rollers by whieh trough the vege- 
tables are held so that only their tops may engage the rollers, substantially 
as described." 
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In this connection, we exhibit Figs. 1 and 3 of the drawings: 




Fig. 3 is a cross-section of Fig. 1 on the line 2, S. In Fig. 2 it is 
seen tiiat the onions rest in the trough, and the tops of the onions are 
presented vertically downward therefrom into the space between the 
rollers and are engaged by the latter in that position ; while in Fig. 1 
the onions are resting partly on roller 21, which is the right-hand rol- 
1er in Fig. 2. The left-hand roller, 20 of Fig. 2, is not shown in Fig. 
1. It could not be without impairing the view of roller 21. The sig- 
nificance of what is shown by Fig. 1 will appear later. The défend- 
ants contend that claim 5 is limited to a trough which performs the 
whole function of supporting the onions and delivering the onion tops 
to the rollers, with which the oriion bulbs do not come in contact. 
This is a vital matter for the défendants. For the défendants' machine 
is substantially a facsimile of the complainants' in ail other respects 
than this. A cross-section of it is shown by Fig. 2 of an exhibit 
which is admitted to be a correct représentation : 

One round roller is shown, 4. 12 
is not round, but is a revolving bar 
with sharp plates set out from the cor- 
ners. The sharp plates almost toucli 
the opposite roller. Both roll over 
toward each other, and the onion top 
is detached in like nianner as in Vroo- 
mans' 1897 patent, except that it is 
eut ofï instead of being pinched off. 
This may be an improvement ; but 
it is only an improvement, tal •'ii 
from the Vrooman patent of 1901, as 
we shall presently see. It is also seen 
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from theabove Fig; 3, just shown, that a part of the surface of the 
roller, 4, supplies the place of the bottom of the trough. The onions 
coming down the trough plates 6, 7, and on the roller, 4, protrude 
their tops through the open space Ijetween the roller, 4, and the lower 
edge of the plate, ", and become engaged between the roller, 4, and 
the sharp-edged plates of 12 and are eut off. Thèse conditions estab- 
lish the necessity upon the défendants of showing that the complain- 
ants' patent of 1897 does net cover a form of construction in which 
the onions corne in contact with the rollers. And to aid in this con- 
tention they urge that the word "engage," in the next to the last line 
of claim 6 of the patent, includes also the idea of "coming in contact." 
But this conclusion is refuted by several reasons. The words them- 
selves are not synonymous. There may be contact without engagement 
which means in its mechanical sensé a seizure, a laying hold of, an 
active préhension, and does not include mère contiguity. And in this 
patent the words are used to signify différent things. In the follow- 
ing claim (6) the word "contact" is used to signify another meaning 
than the word "engage" in the fifth claim. Stress is laid upon the 
following paragraph in the spécifications : 

"It wlll be seen that the purpose of the trough is to prevent the relis from 
engaglng the onions. If the rolls engage the onions, the onions will be 
bruised and peeled, but by resting them in the trough the tops only are per- 
mitted to engage the rolls." 

But we think this does not aid the argument. It is the engagement 
of the onions between the rollers which is hère meant. It is that 
which would bruise and peel the onions, and not the being carried 
along on a smooth roller so as to protrude their tops and be turned 
over into the opening, that would h& likely to bruise and peel them. 
They bave the same treatment in the Vrooman machine of 1901 and 
in the défendants' ; and there does not appear to hâve been any trouble 
on that score. The gist of the controversy over the infringement of 
this patent dépends upon this contention as to whether the patentées 
are limited to a form of construction which does not expose the onions 
to contact with the rollers or either of them. It is important to ob- 
serve, in this connection, what bas already been shown, that one of 
the forms shown in the drawings discloses the onions resting on, in 
contact with, a portion of the surface of one of the rollers. 

We turn next to see whether the proceedings in the Patent Office 
require this limitation. In 1895 the Vroomans filed a caveat on their 
invention in the Patent Office in which they described their invention 
'with a drawing to illustrate the form in which they proposed to em- 
body it. They described a trough with an opening at the bottom and 
a pair of rollers "adapted to engage the tops of onions or other vege- 
tables, so as to pull the tops from the vegetables and deposit the said 
tops beneath the machine, while the vegetables themselves roU down 
and are delivered at the lower end of the machine." And they showed 
one form in which the bottom of the trough was wide and a roller 
supplied the bottom of the trough, and apparently conveyed the onions 
to one side for engaging the topg between the rollers. The application 
for the patent was filed the following year. We bave already refer- 
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reâ tô the drawings as illustrating the forms which their invention 
might take, namely, one in which the onions were held out of contact 
with the rollers, and another in which they were in contact with a 
limited part of the surface of one of the rollers ànd the cutting ofï 
of the tops was donc after the onion tops passed out of one side at the 
bottom of the trough, and there is nothing in the spécifications to 
indicate that the inventors intended to limit themselves to one of thèse 
forms which varied only in a matter of détail; the main purpose of 
the invention being présent in both. On présentation of the applica- 
tion, original claim 5 was rejected by the examiner on ref-erence to 
corn huskers and threshers. It was canceled, and a substitute was 
tendered in the following form: 

[ "5. In a machine for topping vegetables, parallel topping rollers, a trougb 
located oyer the sald topping rollers and havlng an opening over the space 
between sald rollers, and mechanism for drlving tlie rollers, substantially as 
descrlbed." 

, And we start with this to see what limitations the examiner pro- 
posed. He said "claim 5 is rejected upon référence to t^ig. 3 of Par- 
telow." He did not specify what his référence was intended to develop. 
But on turnitig to Fig. 3 of the Partelow patent, which is in the rec- 
ord, we find it indicates two parallel converging rollèrè'^nd the sides 
of an open-bottomed trough the lower edges of which are. just above 
the tops of the respective rollers. There is nothing to prevent the ears 
of corn f alling betwéen the rollers and being engagedi by thèm. Look- 
ing at substituted claim 5, we see that in this respect it was like Par- 
telow's Fig. 3. It had no provision for keeping the onions f rom being 
engagéd by the rollers. The object of the référence is thus readily 
perceived. Thereupon the applicant canceled this substitute, and pro- 
posed another, which was allowed, and stands as claim 5 in the patent. 
If Fig. 3 of this patent had been the only diagrammatic représentation 
of the invention, and even if the spécifications themselves had only 
indicated this form, the resuit would be the same. The inventor is 
required by the statute to point out thebest mode in which he bas con- 
templated the application of the principle of his invention. But this 
does not preclude him f rom claiming any other mode which embodies 
his principle. Mr. Walker, in his work on Patents (4th Ed. § 115), in 
commenting on this provision of the statute, says: 

"The second provision cannot mean thàt every Inventor must infallibly 
judge which of several forms of his machine will eventually be found to work 
best, for, if it rneans that, it requires what is often impossible; requireg the 
inventor to foresee the ultimate effects of ne\v. and comparative untried 
causes.'* 

This is elementary. It is the foundation of the doctrine concerning 
équivalents. The case of Winans v. D-^nmead, 15 How. 330, 14 L. 
Ed. 717, is a pertinent illustration. There the applicant had describèd 
his invention as being one of a body for a car and gave, as a form 
represènting his invention, "the frustum of a cône," an inverted cône, 
and he assigned his reasons for adoptiiig this form. He said that 
thereby "the. force exerted by the weight of the load presses equally 
in ail directions, and does not tend to change the form thereof, so that 
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every part resists its equal proportion," etc. Notwithstanding he had 
represented his invention in this form and assigned his reasons for it, 
the court held that he was not restricted to this form, and that his pat- 
ent covered any other form constructed substantially upon the principle 
of his invention, and upon this ground further held that car bodies 
constructed upon his principle, but varying therefrom in that, instead 
of employing the circular form of a cône, the car bodies were built 
in an octagonal or quadrilatéral form, evidently did not possess in 
like extent the peculiar advantages which the inventor had contem- 
plated. We postpone further considération of this subject until \ve 
hâve examined the Vrooman patent of 1901. The description of the 
invention for which that patent was granted is facilitated by référence 
to our description of the invention in the patent of 1897. The "vege- 
table topper" of the later patent was constructed on the same lines 
in gênerai as those of the former patent. It was an improvement 
upon that, and the improvement, consisted in this: Instead of em- 
ploying two circular rollers, the inventor inserted in place of one of 
them a revolving square bar having comparatively sharp right angled 
corners. Both revolved in the same way as the rollers of the former 
patent, and the only différence worth noting is that, in place of the 
round surface of a roller, the corners of a revolving bar co-operated 
in detaching the tops of the onions. As in the former patent, provi- 
sion was made for withholding the onions 
themselves from being engagea by the de- 
taching apparatus. Fig. IV of the draw- 
ings,,here inserted, shows ail that is nec- 
essary for the présent purpose: 

The 'onions corne along down the trough, 
H and H'. The roller, G, carries them 
over and feeds the tops through the open- 
■ ing at thè base of the side H' of the trough. 
The roller. G, and the bar, L, roUing over 
toward eàch other, gripe the tops of the 
onions and detach them. 

Counsel for the parties devoted their at- 
tention to claim 3, and we will do likewise. "/ZÎÛ .ZF" 
It reads as follows: . '■ — -^ * 

"Tlie combination In a machine for topplug vegetables, of a revoluble feed- 
ing cyllnder, a revoluble bar i)resenting eiitting edges parallel to and in close 
proxinilty to the perimeter of the cyllnder, but of much smaller diameter ; 
said bar being provided with coUavs having a diameter nearly equal to the 
greatest diameter of said bar, and means whereby the cylinder and cutter 
are caused to levolve to\yard each other." 

The validity of this claim, so far as concerns the présence of inven- 
tion, is not dehiéd. The contention most vigorously pressed is that this 
claim was so dealt with in the Patent Office by the exaction of the ex- 
aminer and the concessions of the patentée as to precludé the latter 
from claiming more for his patent than his original spécification par- 
ticularly described. The application the défendants make of the rule 
referred to in this case comes to this : That the patentée is restricted 
to a pair of rollers, one of which, the çutting roller, is of much smaller 
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diameter than the other. Andthey point to the fact that tlieir cuttîng 
roller is as large as, if not larger, than the other. This is the grourid 
on which they think they a;void the charge of infringement. 

When Vrooman made his application for this patent, although the 
drawing (which is shown on a preceding page) showed a revolvable 
cutter bar of much smaller diariiëter than the other roller, the spécifi- 
cations themselves made n<5 suggestion that it should be smaller and 
assigned no reason why it should be. Nor were the spécifications 
changed in'this regard during theperidency of the application. Nor 
did thé original claim make any référence to the relative diameter 
of the rollers. Following clairti 3 through the prqceédings, we find 
that it was rejected on références to two patents to Rosenthal, oné a 
threshirig machine, the other a corn' husker. There was nothing in 
the références which related to the relative sizes of the rollers. 'As the 
same références were made later on, wé will postpone comment 
thereon' to thàt place. The next occurrence was the ' présentation of 
an argument by the applicahts' attorney against the i'elevancy of the 
références, abovementioned, to claim 3. The argument made no réf- 
érence tt) any supposed requirement in respect to the diameter of the 
rollei's, and, of course, no accéptance of a proposai on that subject. 
But the examiner again rejected clâirh 3 and other claims for reasons 
thatiseem ttivial and inadéquate, for they suggest nothing which a 
mechanic organizing the machine would not understand to be required, 
and would know how to provide for. But, at the close, the examiner 
says, "claims * * * 3 are rejected in viewof the références of rec- 
ord," and particular référence is made to Unes 45-48, page 3, of the 
spécification on Rosenthal 621,505, and to lines 76-88, page 2, of 588,- 
184. In référence to his suggestion to "références of record," there 
had been no other références than those to Rosenthal which he repeats, 
asabove stated. We must suppose that the "références of record" 
must hâve been some theretofore made in support of objections made 
to the other claims. As the object of the références is not disclosed, 
it is necessary to turn to the références themselves to find the point. 
The défendants hâve put in évidence the Rosenthal patent No. 621,- 
505 and we find therein at the place cited this language : 

"ïïie sliarpened edge or point of the nippers tlieu severs the Stiilks from 
the ears, and said stalks are carried betweeu and below the rollers." 

It is obvious that this bas nothing to do with the comparative size 
of rollers. The other patent referred to. No. 588,184, is not found in 
the record, and we bave no knowledge of its relevancy. If it con- 
tained anything profitable to défendants, we mUst suppose it would 
hâve been produced. On a later day the appellant àmended ail his 
claims, among them claim 3, but not in any respect involving the diam- 
eter of the rollers. Then followed the misadventure which the de- 
fendants think furnishes thera a good défense. On the présentation 
of thèse amended claims, the examiner made reply (of which we 
, qyote so much as is relevant to claim 3) : 

"The wording of the claims Is foiind to he faulty in several respects to be 
exempllfled helow ; and while there is ackiiowledged to be patentable niatter, 
'the structural différences constitutîng; the uovelty are not expressed in thie 
•elalms, notably the flrst and second. • ■ ■ '' 
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"Claîm 1 is somewhat Inaccurate, as:the cutter is expressly held out of 
contact with the cylinder. The claim does not formulâtes the complète oper- 
ative device, and by nô means dlstlngulsHes from Rosenthàl, of record. 

"ITie following revision Is respectfuUy suggested:" 

Then follow his suggestions about forming the claims. We need 
only to say that he advises fornis for claims 1 and 2, in both of which 
the cutting roller is described as being "of much smaller diameter" 
than the other roller. He then proceeds to say : 

"It is suggested that clalm 3 be revised to read like suggested claim 1, ex- 
ceptlng that before the words 'and means' there be inserted thèse words, 
'said bar being provlded wlth collars haviug a diameter equal to the gréa test 
diameter of said bar.' " 

And concludes by saying: 

"It Is thought that counsel for applieant will upon comparison of the orig- 
inal with the suggested claims see that the examiner bas endeavored to pré- 
serve the intent of each, and bas striven merely to relieve the claims qf niat- 
ter appropriate to, and already stated in the description, and to omii; from 
them unnecessary limiting elemeiits. , , 

"In order to avoid confusion in vievr of former amendments the claims 
Bhbuld bè entirely rewritten." 

The claims were ail rewritten, and in every one of them the cutting 
bar was described as being "of much smaller diameter" than the other 
roller. 

We will now take up the subject we postponed when we met thèse 
références at the former place. We hâve been at pains to develop the 
facts upon which the question arises, whether claim 3 is limited in 
respect to the diameter of the cutting roller when compared with; the 
diameter of the other roller so as to exclude a form of cutting roller 
of equal or larger diameter than that of the other roller. At the hear- 
ing we were much impressed by what appeared to be a 'concession of 
the patentée to a requirement of the examiner, for we assumed that 
the références made by the examiner in support of his objection con- 
cerned the subject hère in controversy. But it now appears that this 
was not the matter which the examiner had in mind, and that there 
was no concession on the part of the patentée unless it was made by 
adopting the form of claim suggested by the examiner. It is of the 
essence of the rule whereby the inventor is estopped from claiming 
to the full of his invention as disclosed by his spécifications and claims 
in conséquence of his concessions to meet the requirements of the 
Patent Office and so obtain his patent, that the requirements which 
were conceded by him should concern the matter upon which the es- 
toppel is raised. The estoppel must rest upon a definite basis. If the 
examiner discloses his objection, we can see what it is, and know the 
conséquence of a concession to it. If he does not do this, and con- 
tents himself with a référence, we look to the matter referred to, to 
ascertain his meaning. Either in the one way or the other the exam- 
iner must point out what his objection means. If his objection is not 
put upon the ground'whereon the patentée is alleged to be estopped, it 
is obvious that the concession made to meet it would be a concession 
only of an entirely irrelev^nt matter. Mr. Justice Shiras, in delivering 
17B F.— 20 
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the opihîoh of the Thïrd Cifctfit' Court of Appeàls'ifl Hillbbrie vi Haie, 
étc;;M|g, Ça, ^9 Féa; '05?, 960; 16 C. C. A. 569,,5^1,:sà?d: 

"It may well be that a patentée cannot be permitted to liold under hig; pat- 
ent anything tbat he bas elearly renounced and excluded from hls Inventions 
durlng tbe prosëeution ^of his application. But surely it bas .neyer been held 
that mère changes <)f phraseology to suit the views of the examiner, and to 
distinguish thé clalms made from those contained in prior applications, to 
which référence bas heen made, can be held to defeat thé patent, when 
granted. What Is forliidden Is the attempt, after a patent has been procured, 
surrendering or disavowing substantial clalms or devices, to reeover such re- 
nounced and abandoned clalms by demanding a broad construction of those 
allowed." 

A more definite and concrète statement of the priiiciple was made 
by Judge Sanborn in delivering the opinion of the Eighth Circuit 
Court of Appeals in the case of J. L. Owens Co. v. Twin City Separa- 
tor Ce, 168 Fed. 859, 93 C. C. A. 561, where he said : 

"If a patentée acquiesces in the rejectlop of hls daim on référence, he may 
be estopijed to main tain that an amended claim covers the combinations 
shown in tbose références, or that it has the breadth of the rejected claim, 
but he is not estopped from claimi,ng and securing by the amended claim ev- 
ery improvement and combina tion which he has inveiited and which was not 
disclosed by those références." 

We think this is a perfectiy correct statement of the law, and wôuld 
be equally so of a case' where the objection is stated by the examiner 
without références and the objection is seen to hâve been leveled at 
another matter thah thât invblved in the alleged estoppd. ' It is hardly 
to be believed that the examiner himself intended to cùt^ off ail other 
f orms than' such as should comply literally with thé words of the 
claim. He ' had already poïnted out to the applicants' âttorhey, as a 
ground for sùppôrting a'nôther objection to words erriployed in de- 
scribing the plates on the ctitting roller as having "corners" and "pro- 
jections," that they were nièchanical équivalents, and that' one of the 
words was sufficient, because, he said, "it is a well-settled pfinciple 
in patent law that a claim for a itiechanicàl device covçrs ail obvions 
mechanîcal équivalents," and, quoting froiri Keid v. Roebuck, a dé- 
cision of the Patent Office, '"As an inventor is always entitled to équiv- 
alents, their introduction in a claim is an unnecessary intrusion." It 
seemè probable that in sùggésting thèse claims he took his eue from 
the drawing which showed the cutting roller as much shialler in diam- 
ëter than the other li-oller. Thtere is nothing td 'jUstify the belief 
thkt either the examiner or the applicant intended that the patent 
should bè restricted to the forms described in the Claim and hâve no 
ra;nge of équivalents. It'wàs not a limitation which inhered in the 
inventioti, and it would exjjose his patent to such mère subterfuge as 
increâsirig the size of an élément without any change in the mode of 
opération. But'coming to the légal effect of thèse proceedings, we 
think thé same resuit foUows. The inventor on making his applica- 
tion is, as wé pointed out in dealing with the patent of 1897, where the 
invention relates tomachinery, bound to indicate his preferred form 
in which hé would use it. He may amend his claims to promote that 
object, so long as he keeps within the bounds of his invention. His 
preferred form was to use a cutting roller having a much smaller di- 
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ameter than the other. His drawings showed such a form. He could 
hâve no objection to claiming his invention in that form, and he ac- 
cordingly accepted the suggestion of the examiner. The examiner 
saw that this was the inventor's preferred form and recommended 
him to daim his invention in that form. We see nothing in thèse cir- 
cumstances which would work a limitation any more than if he had 
originally so described his cutting roller. Suppose he had donc so, 
and his invention as disclosed by his spécifications did not require this 
relative size of rollers, and there was nothing in the character of the 
invention itself which required such a peculiarity; can it be that, by 
claiming it in his preferred form, he would lose the benefit of it when 
employed in équivalent forms? To so hold would be to deny a long- 
settled rule of law. Referring again to the case of Winans v, Den- 
mead, the claim distinctly called for the form of thé frustum of a 
çone, and this was emphasized by reciting the advantages of that form, 
and the court, if it had accepted the doctrine hère Contended for, must 
hâve held that the patentée was limited to that form, for it was the 
one speçifically described in the claim. That case has always been 
recognized as authority for the doctrine it inculcates and has beén 
cited and relied on in numerous cases. We do not doubt that where 
the thing described in a claim has been declared by the inventor to be 
the only one, or has treated it as the only one appropriate to represent 
his invention, or the character of the associatéd eleinents is such as 
necessarily to require that particular form, in ail such cases the paten- 
tée will be bound by his description. But where there are no such 
considérations, and there is simply and only a description of one form 
of a thing which would perf orm the same office in othèr forms, the 
court will apply the gênerai rule above stated and accord him his mo- 
nopoly in ail équivalent forms. In such a case the gênerai rule prevails 
and there is no ground for treating the case as exceptional. The dis- 
tinction and the reason for it were stated by Mr. Justice Miller in 
Werner v. King, 96 U. S. 218, at page 230, 24 L. Ed. 613. We think 
the third claim of this patent is also valid, and that it comprehends 
the défendants' machine. 

The question of infringement is too clear to warrant further dis- 
cussion. In addition to the case of Winans v. Denmead. we may ven- 
ture to cite several of our own décisions where the infringement was 
much more obscure than in the case before us : King Ax Co. v. Hub- 
bard, 97 Fed. 795, 38 C. C. A. 423 ; Bundy Mfg. Co. v. Détroit Time 
Reg. Co., 94 Fed. 524, 36 C. C. A. 375 ; McSherry Mfg. Co. v. Dowa- 
giac Mfg. Co., 101 Fed. 716, 41 C. C. A. 627 ; Dowagiac Mfg. Co. v. 
Superior Drill Co., 115 Fed. 886, 53 C. C. A. 36. 

Several minor points are made in défense. One is that the bill is 
multifarious in that it allèges infringement of two patents difïering in 
their charaGteristics. This défense was not made by the answer nor 
made in or considered by the court. The only différence in the two 
patents consists in the fact that the invention of the patent of 1901 
improved one of the éléments of the combination of the earlier. patent. 
The infringement was of both patents, by the same machine, and by 
the same parties. We think there could be no valid objection to the 
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jôinder of the patents inonç suit, and that it was warranted by the 
prccedents. Walker on Patents, § 417, and cases cited. 

Another point made ^s that it is not sufficiently proven that the de- 
fendant Wallace L. Baker participated in the infringement complained 
of, and that the bill of complaint as to him should be dismissed. We 
cannot discover that any objection was made by the défendants in 
the court below on this score. Still, if there is nothing at ail in the 
record tending to show that this défendant was responsible for the 
infringement, the bill should be dismissed as to him. The évidence 
upon this point was scanty, and, if our décision rested alone upon that 
we should hâve much difficulty. But the answer hardly raises this 
issue. It puts the ground of défense in the allégation that the ma- 
chine "which they (the défendants) may hâve used" was in accordance 
with rights secured by them under a patent to George A. Stevens, and 
in paragraph 8 they make the contention that the patent (of 1901) was 
restricted by the patentée pending his application in the Patent Office 
"to a machine wherein there is a revoluble feeding cylinder, and a par- 
allel revoluble cutter-bar of much smaller diameter than the cylinder ; 
ail pursuant to the requirements of the Commissioner of Patents, and 
that said claims are so confined and limited that Vrooman, or his as- 
signs cannot now seek for or obtain a construction thereof sufficiently 
broad to covér any constructions used by thèse défendants, or either 
of them." And, in paragraph 13, there is an implication from a néga- 
tive pregnant that they in fact used the machine complained of though 
denying that it had the rollers of the complainants' patents. And 
this was the theory of the controversy as it was waged in the Circuit 
Court. We think the objection is not well taken on the appeal. It 
seéms probable that the parties being engaged in the larger contest 
paid little attention to minor issues, which the complainants as well as 
the défendants overlooked. If more proof of the liability of Baker 
was required, it would hâve been compétent for the complainants to 
hâve obtained leave to introduce further proof on this point. And in 
practice it is customary to grant it in the circumstances supposed. 

Then it is contended that in the patent of 1897 there was no joint 
invention. The patent was for a combination, and while the évi- 
dence would justify a conclusion that one of the Vroomans only first 
perceived the crude form of the éléments, and saw that by their 
adaptation and composition they might be made to accomphsh a use- 
ful resuit, yet it only shows that one of the inventors, looking throUgh 
a glass darkly, saw something of the éléments which were finally com- 
posée! and adapted to their places for their proper work. It would 
Gonstantly be happening in the case of joint inventions that the illumi- 
nating idea was seen by one before it was seen by the other. But 
between that and the issuing of the patent there is in many instances 
a long stretch of time devoted to experiments and the considération 
of the form or f orms in which it may best be used. The law contem- 
plâtes this and gives time for it. Without going into a détail of the 
évidence upon this point, we shall content ourselves with the statement 
that it falls far short of disproving, what the law présumes from the 
granting of the patent, that it was a joint invention. 

The resuit is that the decree of the Circuit Court must be reversed. 
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with costs, and with directions to enter a decree for the plaintiffs 
granting an injunction, and an order of référence, if one be asked, for 
the ascertainment of profits and damages, and a further decree there- 
for if any are found. 



BROWN et al. v. LAIOTON ZINC CO. 

(Circuit Court of Appeals, Eighth Circuit. May 3, 1910.) 

No. 2,800. 

(Syllahus 6j/ the Court.) 

1. Appeal and Ereoe (i 1097*)— Second Appeal— Law of the Case. 

Propositions of law once considered and decided by an appellate court 
in a given case are not open to reeonsideratlon in tliat court upon a sec- 
ond appeal In the same case, and this althougli tlie flrst appeal was 
from an interlocutory decree. 

[Ed. Note. — For otlier cases, see Appeal and Error, Oent. Dig. 5 4358; 
Dec. Dlg. § 1097.*] 

2. Appeal and Esbob (J 1022*) — Findings or Masteb Concïjbbed in bt 

Tbial Court— Review. 

Findings of a master eoncurred In by tlie trial court are regarded as 
presumptively correct, and must be permltted to stand, unless some ob- 
vions error lias intervened in the application of the law or some serions 
or important mistake has been made in the considération of the évi- 
dence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. S 4015; 
Dec. Dig. § 1022.*] 

8. Patents (§ 318*) — Inpbinqement— Pkofits Recoveeable When Inven- 
tion iB Mehe Improvïment. 

In an accountlng for profits recelved by an Infringer, where the in- 
fringement Is not ot an entire machine but only of an improved feature 
thereof, the recovery must be restricted to such portion of the profits de- 
rived from the entire machine as arose from the patented feature. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 572; Dec. Dig. 
{ 318.*] 

4. Patents (§ 318*) — Infkinqement— Ascertainment of Profits— Standard 
op comparison. 

In ascertaining or measuring the profits recoverable upon an account- 
lng for an infringement, the true standard of comparison Is that device 
or appliance which was open to the défendant, and, next to the plaintiffa 
invention, could hâve been most advartageously used in the place of that 
invention at the time of the infringement. 

[Ed. Note. — For other cases, see Patents, Oent. Dig. § 570; Dec. Dig. 
I 318.* 

Accountlng by Infringer for profits, see note to Brickill v. Mayor, etc., 
of City of New ïork, 50 C. O. A. S.] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Suit by Horace F. Brown and others against the Lanyon Zinc Com- 
pany. Decree for défendant, and plaintiffs appeal. Affirmed. 

Douglas Dyrenforth (William B. Davies and Lysander Hill, on the 
brief), for appellants. 

John H. Atwood (C. E. Benton, on the brief), for appellee. 

*Far other caseï i«« lame topic ft i numssb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILWAM H. MUNGER, District Judge. 

VAN DEVANTER, Circuit Judge. This suit is grounded upon 
the infringement by the appellèé, the défendant in the Circuit Court 
of daim 1 of letters patent No. 471,26i, granted to Horace F. Brown, 
March 22, 1893, upon an application filed August 14, 1891, for an im- 
provement in ore-roasting furnaces, the improvement consisting of a 
supplemental chamber, at the side of the main roasting chamber and 
separated therefrom by a slotted wall, with mechanism in such sup- 
plemental chamber where'by the rabbles for stirring the ore in the main 
chambçr can bè operated thrpugh the slot in the separafing wall with- 
out subjecting, such opéra ting mechanism to the direct action of the 
beat, dust, and fumes. Thé nature and history of the suit are shown 
with such fullness in the opinions of this court given on three prier 
appeals (Lanyon Zinc Cô. v. Brown, 53 C. C. A. 354, 115 Fed. 150; 
56 C. C. A. 448, 119 Fed. 918; G4 C. C. A. 344, 129' Fed. 912) that 
much that otherwise would nèed to be stated may be omitted. See^ 
also, MiÇtaJlic Extraction ,Co;.v. Brown, 43 C. C. A. 568; 104' Fed. 345; 
Id., 49 C. GrA. 147, 110 Fed. 665. In thèse opinions the' validity of 
the claim in suit was sustained. Such of the defendant's furnaces as 
were constructed according to letters' patent No. 532,013 granted to 
Alfred Ropp, January 1„ 1895, upon an application filed February 19, 
1894 — that is, with the supplemental chamber located nnderneath, in- 
stead of at the, side of, thp piain roasting chamber — ^were held to in- 
fringe that claim, the diifiference in construction being held to be with- 
in the range of mechahical équivalents. Such of the defendant's fur- 
naces as were constructed according to letters patent No. 691,112, 
granted to Joseph P. Cappeau, January 14, 1902, upon an application 
filed April 20, 190l — ^that is, with the operating mechanism located, 
not in an inclosing supplemental chamber but in an open or unin- 
closed space underneath, the main roasting chamber— were held not 
to infringe, because the court was of opinion that the terms of the 
claim in suit were such as to make a supplemental chamber for hous- 
ing the râbble operating mechanism an essential élément of the inven- 
tion ; and the Circuit Court's decree permanently enjoining the de- 
fendant from continuing its infringement and ordering an accounting 
in respect thereof was affirmed. The présent appeal is from the final 
decree entered upon the accounting. 

■ We are requested to rèconsider our prior rulirig that no infringe- 
ment resulted from the use of the Cappeau type of furnace, with the 
rabble operating mechanism in an open or uninclosed space underneath 
the main roasting chamber, but this we may not do. That ruling 
turned upon the interprétation of the claim in suit and is now a part 
of the lawof the case, whether it was right or wrong. It was adhered 
to after due considération of a timely pétition for a rehearing, and the 
Circuit Court, as in duty bound, has respected and enforced it in the 
subséquent proceedings. True, it was made upon an appeal from an 
interlocutpry decree granting an injunction, but that did not render it 
less obligatory upon the Circuit Court, and does not except it from the 
settled rùle that propositions once decided by an appellate court are 
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not open to reconsideration in that court upon a subséquent appeal or 
writ of error. Smith v. Yulcan Iron Works, 165 U. S. 518, 525-526, 
17 Sup. Ct. 407, 41 L. Ed, 810; In re Potts, 166 U. S. 263, 267, 17 
Sup. Ct. 520, 41 L. Ed. 994; United States v. Califorhia, etc., Land 
Co., 148 U. S. 31, 38. 13 Sup. Ct. 458, 37 L. Ed. 354; In re Sanford 
Fork & Tool Co., 160 U. S. 247, 255, 16 Sup.' Ct. 291, 40 L. Ed. 414 ; 
Illinois V. Illinois Central R. R. Co., 184 U. S- 77, 90-93, 22 Sup. Ct. 
300, 46 h. Ed. 440; Bissell Carpet Sweeper Co. v. Goshen Sweeper 
Ce, 19 C. C. A. 25, 40, 72 Fed. 545, 560; Burns v. Cooper, 82 C. C. 
A. 300, 153 Fed. 148; Crotty v. Chicago Great Western Ry. Co., 95 
C. C. A. 91, 169 Fed. 593 ; Messinger v. Anderson, 96 C. C. A. 445, 
171 Fed. 785. If we were at liberty to entertain the présent request, 
we equally would be at liberty to reconsider our ruhng on the first 
appeal, in respect of the infringement by the use of the Ropp type of 
furnace, but that this may not be donc was settled when the case was 
hère on the second appeal. 

Recognizing, however, that a proposition once decided is within the 
rule just stated only when the facts properly controlling its décision 
on the subséquent appeal or writ of error are substantially the same as 
before (Barney v. Winona, etc., R. R. Co., 117 U. S. 228, 231, 6 Sup. 
Ct. 654, 29 L. Ed. 858 ; Crotty v. Chicago Great Western Ry. Co., 
supra), we turn to another contention of the appellants, namely, that 
the présent record, differing from the one before us at the time of the 
prior ruling, discloses that in the defendant's furnaces of the Cappeau 
type the operating mechanism is in what is virtually an inclosed sup- 
plemental chamber, and is not in an open or uninclosed space. 

Subsequently to our prior ruling, and upon the complainants' appli- 
cation, the Circuit Court modified the order of référence to the master 
so as to require him, in the course of the accounting, to receive évi- 
dence as to whether or not, as was then charged by the complainants, 
the defendant's Cappeau furnaces were constructed with a cellar-like 
excavation thereunder, containing the rabble operating mechanism, and 
with walls of earth or masonry so surrounding the excavation as to 
maké it substantially an inclosed supplemental chamber, and to receive 
évidence of the profits derived by the défendant from the use of any 
furnaces so constructed, and to report separately his conclusions there- 
on. It is upon the évidence so taken that the complainants ground 
their contention last stated. The master, however, reached the con- 
clusion that the contention was not sustained by the évidence, and his 
conclusion was approved by the Circuit Court. Of course, thèse con- 
curring findings are presumptively correct and must be permitted to 
stand, unless some obvions error has intervened in the application of 
the law, or some serious or important mistake bas been made in the 
considération of the évidence. Moffat v. Blake, 75 C. C. A. 265, 145 
Fed. 40; Houck v. Christy, 81, C. C. A. 602, 153 Fed. G12. The rec- 
ord does not disclose any such error or mistake. On the contrary, it 
shows that the facts relating to the cellar-like excavations are thèse : 
Furnaces of another type, set well into the ground, formerly occupied 
the places now occupied by those of the Cappeau type, and the excava- 
tions resulted from the removal of the former. Instead of filling the 
excavations, supporting posts of greater height than otherwise would 
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have been required were placed utider the Cappeau furnaces. The 
excavations are both longer and wider than the furnaces and the floors 
or hèarths of the latter are above the levai of the walls of the exca- 
vations and the adjacent earth, enough so to permit the rabble oper- 
ating carriages beneath the furnaces to niove on rails actually placed 
above that level. In short, the rabble operating mechanism is above 
the excavation and in an open or uninclosed space which permits a f ree 
movement of the air and ready access to such mechanism. It there- 
fore must be held that the facts relating to the use of the Cappeau fur- 
naces are substantially the same on thiâ appeal as on the prior one 
and that the' ruling then made is controlling. 

We now Côme to the accounting in respect of the infringement by 
the usé of 'furnaces of the Ropp type between March 6, 1899, and Sep- 
tember'7, 1902, when the défendant was enjoined from longer using 
them. The chief complaint directed against the accounting, and the 
only one which merits particular mention, is that an erroneous stand- 
ard of compàrison was used in measuring the' profits realized by the 
défendant from this infringement. 

At the'outfeét it is well to observe that the invention in suit did not 
cover' tlîe entire furnace of the Ropp type, as used by the défendant, 
•but only â part of it consisting of the supplemental châmber wherein 
the rabble operating mechanism was housed and protected from the di- 
rect actiori of the beat, dust, and fumés while it actuated the rabbles 
in the main chamber by means of an arm extended through a slot in 
the interveriing wall or floor, and that, although the defendant's use 
of this improvement was a Wrongful use of the plaintiffs' property, 
its lise ofothër parts of the furnace was a lawful use of its own prop- 
erty ; that is, oî' what wàs dpen to use by ail alike. Theref ore the 
plaintififs' interest in the profits derived from the use of the entire fur- 
nace was confined to suçh as arose from the patented feature, the sup- 
plemeiîtal chamber, and the remaining profits rightfully belonged to 
the défendant. This is well settled. In McCreary v. Pennsylvania 
Canal Co., 141 U. S. 459, 463, 13 Sup. Ct. 40, 42 (40 L. Ed. 35), it 
was said: 

"There is no doubt of the gênerai prlneiple that in estimating the profits 
the défendant has made by the use of the plaintifC's device, where such de- 
vice is a mère improvement upon what was known before, and was open to 
the défendant to use, the plaintiff is liniited to such profits as have arisen 
from the use of tho improvement over what the défendant might Imve made 
by the use of that or other devices without such improvements. This is a 
famlliar doctrine announeed by this court in a number of cases. Seymour v. 
McCormiek, 10 How. 480 [14 L. Ed. 10241; Mowry v. Whltney, 14 Wall. 620 
[20 L. Ed. 8G0] ; Littlefleld v. Perry, 21 Wall. 205 [22 L. Ed. 577] ; Elizabeth 
v. Pavement Co., 97 U. S. 126 [24 L. Ed. 10001; Garretsou v. Clark, 111 U. 
S. 120 [4 Sup. et 291, 28 L. Ed. 371]." 

In that case it was held that a device covered by an earlier patent 
owned by the plaintilï, but not then, in suit, must be held open to the 
défendant in, determining the profits recoverable by reason of the in- 
fringement of a later patent covering an improvement upon the sub- 
ject of the prior one; in other words, that the device of the prior pat- 
ent, so open to the défendant, constituted a proper standard of cora- 
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parison in ascertaining the profits realized from the infringement of 
the later patent. 

In Keystone Manufacturing Co. v. Adams, 151 U. S. 139, 146, 14 
Sup. et. 295, 298 (38 L. Ed. 103), it also' was said : 

"While it is undoiibtedly established law that coniplainants in patent cases 
may give évidence tendlng to show the profits realized by défendants from 
use of the patented devices, and thus enable the courts to assess the amounts 
which the conij)lainants are entitled to reeover, yet it is also true that great 
difticulty has ahvays been found, in the adjudicated cases, in applying the 
rule that the profits of the défendant afiford a standard whereby to estiniate 
the amount whioh tlie plaintiff is entitled to reeover, and in defining the es- 
tent and limitations to which this rule is admittedly subject. 

"Such a measure of damages is of comparatively easy application where 
the entire machine used or sold is the resuit of the plaintiff's invention ; but 
when, as in the présent case, the patented invention is but one feature in a 
machine embracing other devices that c-ontribute to the profits made by the 
défendant, serious difficultles arise. 

"It is unnecessary, in this opinion, to review the numerous cases, some at 
law, others in equity, whereln this court has consldered varions aspects of 
this question. It is sufficient to say that the conclusions reached may be 
briefly stated as follows: It is compétent for a complainant. who has estab- 
lished the validity of bis patent and proved an infringement, to demand, in 
equity, an account of the profits actually realized by the défendant from his 
use of the patented device ; that the burden of proof is on the plaintiff ; that 
where the infringed device was a portion only of defendant's machine, which 
embraced inventions covered by patents otlier than that for the Infringement 
o( which the suit was brought, in the absence of proof to show how much of 
that profit was due to such other patents, and how much was a mauufac- 
turer's iirofit, the complainant is entitled to nominal damages onlv. Seymour 
V. MeCormick, 10 How. 480 [14 L. Ed. 1024]; Kubber Co. v. Goodvear, i> 
Wall. 788 [19 Iv. Ed. 566] ; Mowrv v. Whitney, 14 Wall. C20 ; Elizabeth y. 
Pavement Co., 97 U. S. 126 [24 L. Ed. 1000]." 

And to the same efifect are Warren v. Keep, 155 U. S. 265, 268, 15 
Sup. Ct. 83, 39 L. Ed. 144; Lattimore v. Hardsocg Mfg. Ce. 58 C. 
C. A. 287, 121 Fed. 986 ; Brickill v. Mayor, 50 C. C. A. 1, 112 Fed. 65. 

As before indicated, the plaintiffs' patented supplemental chamber 
was not in itself an operative ore roasting furnace, but only an im- 
proved feature of one, and was not capable of bénéficiai use, save as 
a feature of that type of ore-roasting furnaces in which the ore was 
stirred by mechanically operated rabbles. Furnaces of that type were 
not unknown when this supplemental chamber was invented, but, on 
the contrary, were well known and in use, as is attested by the follow- 
ing extract from the testimony of one of the plaintiffs' principal wit- 
nesses: 

"The invention forming the subject-matter of the patent related to im- 
provements in ore-roasting furnaces of that class in which the ore, during 
the process of roasting, was continuously agitated and moved from end to 
end of the roasting hearth, by means of transverse rabbles actuated by end- 
less chains passing over, and supported by, suitaWe operating wheels or 
drunis ; furnaces of this type being well known at the date of the Invention 
in question, as is shown by four patents in the prior art." 

Récognition of this is also found in the spécification in the plain- 
tiffs' letters patent where it is said : 

"A serions objection to many of the furnaces of the type herein shown has 
t>een that the chains and tbeir attachments were drawn through the center 
of the furnaces, and were thereby exposed to the destroying action of the 
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heat,'dust, and fumes froiïi thé ore, and consequently thèse parts were soon 
destroyed. A second objection arose from the fact that the plows or stirrers 
travel.ed against the floor oftheicompartment, which, belng usually made of 
brick, would not only sooii be eut in eliannels and wom out, but the plows 
or stirrers themselves wotiid sîlso qulckly be wom away. The essential part 
of my invention lies in Constructing the furnaces so that thèse objectlonable 
features are avolded, and the moving or carrying parts protected from the 
direct action of the heat, fumes; and dust." 

The defendant's infringing furnaces, called the Ropp furnaces, were 
of this well-known mechanically rabbled type, but with the added fea- 
ture of the patented supplemental chamber, which augmented the prof- 
its realized from their use. ,Hand-rabbled furnaces, of the type com- 
monly used before the mechanically rabbled ones became known, were 
also used by the défendant, but no particular significance attaches to 
this, because, as stated by the màster, thèse hand-rabbled furnaces 
were not constructed by the défendant, but were part of a plant pur- 
chased by it and were used in roasting inferior grades of ore, which 
constituted only a small portion of the ores treated by the défendant. 

In substance, the master, found that furnaces of the mechanically 
rabbled type, but , without the supplemental chamber, had been em- 
ployed successfully in roasting copper and other ores prior to the date 
of this invention, and to such an extent as to indicate that it was en- 
tirely practical to use them in roasting zinc ores, the kind treated by 
the défendant; that the supplemental chamber, although concededly 
advantageous, was not essential to the successful use of such furnaces ; 
that hand-rabbled furnaces were not the only or the best type of fur- 
nace open to the défendant at the time of the infringement; and that 
the mechanically rabbled type, without thé supplemental chamber, was 
then open and capable of a more advantageous use. Giving effect to 
thèse findings, the master rejected the handfrabbled furnace as a stand" 
ard of comparisoh, adôptedthe mechanically rabbled furnace without 
the patented supplemental chamber, and computed the profits recover- 
able by the plaintiffs accordingly. His action in so.doing and the ac- 
curacy of his findings in that connection were challenged by exceptions 
to his report, but af ter a fuU hearing the Circuit Court overruled the 
exceptions and sustained the report, as is disclosed in a well-considered 
opinion set forth in the record. 

It now is urged that the évidence, rightly considered, shows that the 
hand-rabbled furnace should hâve beën adopted as a standard of com- 
parison, but a patient examination of the évidence satisfies us that 
the master's findings, concurred in by the Circuit Court, as they were, 
ought not to be disturbed. We do not find that there was any serious 
or important mistake in considering the évidence, and we think the 
rule of law applied by the, master was right, namely : The true stand- 
ard of comparison in any given case is that device or appliance which 
was open to the défendant, and, next to the plaintiffs' invention, could 
haye been most advantageously used in the place of that invention at 
the time of the infringement. . 

The decree must be affirmed, and it is so ordered. 

SANBORN, Citcuit Judge (dissenting). For the following rea- 
sons I am unable to concur in the resuit in this case : The end sought 
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by the use of the infringing device was the roasting of zinc blende by 
a meçhanically rabbled furnace. The measure of complainants' right 
of recovery was the pecuniary advantage the défendant derived from 
the use of Brown's invention above that which the défendant would 
hâve derived from the use during the inf ringement of any other 
known machine open to the pubhc that was not experimentally, but 
was actually in use and was effective to roast zinc blende by a me- 
çhanically rabbled furnace. Walker on Patents, §§ 724, 734; the au- 
thorities cited in the opinion of the majority ; Mowry v. Whitney, 14 
Wall. 651, 20 L. Ed. 860 ; Knox v. Great Western Quick Silver Min- 
ing Co., 14 Fed. Cas. 809, 812 (No. 7,907). The évidence in the case 
has convinced me that, while meçhanically rabbled furnaces without 
Brown's improvement had been used to roast copper ore, none of them 
at the time of the infringement had been used successfully to roast 
zinc blende, a process which required a higher degree of beat, and 
that the hand-rabbled furnaces were the only ones then known that 
were open to the public and effective to accomplish this purpose by the 
use of the rabbles. This view of the évidence has forced my mind to 
the conclusion that there is an error in the accounting because the 
master did not take the hand-rabbled furnaces which the défendant 
was itself using by the side of the infringing furnaces as the standard 
of comparison. 

Moreover, the évidence seems to me to prove that the entire efficien- 
cy of the meçhanically rabbled furnaces during the infringement was 
the product of Brown's invention, that without that invention they 
would hâve been inefficient and less use fui than the hand-rabbled fur- 
naces, would bave been discarded, and the hand-rabbled furnaces 
would hâve been installed in their places. My conviction that the évi- 
dence estabhshes this fact has led my mind to the conclusion that the 
accounting in this case should hâve been governed, not by the rule ap- 
plicable to slight improvements in machines which were operative and 
efficient to accomplish the desired resuit before as well as after the 
improvement, as in Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 
38 h. Ed. 371; Keystone Manufacturing Co. v. Adams, 151 U. S. 
139, 14 Sup. Ct. 395, 38 L. Ed. 103; Seymour v. McCormick, 16 
How. 480, 14 L. Ed. 1034; Robertson v. Blake, 94 U. S. 738, 24 L. 
Ed. 245, and cases of that character, but by the rule that, where the 
"complainant's patent secures a new combination or a new machine 
which accomplishes a resuit never attained before it was invented, the 
entire profits derived from the infringing device are recoverable and 
the défendant holds them as a trustée de son tort for the patentée or 
his assigns, and the burden is on the défendant to account for them 
as in Crosby Steam Valve Co. v. Safety Valve Co., 141 U. S. 441, 448, 
449, 454, 13 Sup. Ct. 49, 35 L. Ed. 809 ; Brennan & Co. v. Dowagiac 
Mfg. Co., 163 Fed. 473, 475, 89 C. C. A. 393, 395 ; Dowagiac Mfg. Co. 
v. Superior Drill Co., 163 Fed. 479, 481, 89 C. C. A. 399 ; Elizabeth v. 
Pavement Company, 97 U. S. 126, 34 L. Ed. 1000; Manufacturing 
Co. v. Cowing, 105 U. S. 253, 26 L. Ed. 987 ; Hurlbut v. Schillinger, 
130 U. S. 456, 9 Sup. Ct. 584, 33 L. Ed. 1011 ; Warren v. Keep, 155 
U. S. 265, 16 Sup. Ct. 83, 39 L. Ed. 144; Ruggles v. Eddy, 20 Fed. 
Cas. 1316 (No. 12,116); Zane v. Peck (C. C.) 13 Fed. 475; Fifield v. 
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Whittemore (C. C.) 33 Fed. 835 ; Creamer v. Bowers (C. C.) 35 Fed. 
206 ; Orr & Lockett Hdwe. Co. v. Murray, 1G3 Fed. 54, 56, 89 C. 
C. A. 492. The view of the law applicable to cases of accounting for 
infringement and some of 'the authorities may be found in my dis- 
senting opinion in Westinghouse Elec. & Mfg. Co. v. Wagner Elec. & 
Mfg. Ce, 173 Fed. 373-378, 97 C. C. A. 621. 



UNITED STATES ex Tel. MANSFIELD v. FLYNN, Superintendent 
of City Prison. 

(District Court, S. D. New York. October 22, 1009.) 

BÀNKRppTCY (§ 392*) — Protection op Bankrupt from Abbest— Power op 
Court op Banksoptci'. 

Where a bankrupt, wlio resided in another state, on belug requlred to 
appear to testlfy before a référée, was glven an order of protection pro- 
hibitlng any person from aiTesting him on civil process while In the 
State in attendance on the hearlng and for a stated time thereafter, an 
arrest on sucb a process before the expiration of the tlme Is a violation 
of such order, and he wlll be diseharged by the court of bankruptey on 
writ of habeas corpus; regardless of whether or not the clalm on whlch 
he was arrested is dlschargeable in bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 392.*] 

Habeas Corpus. Application for the discharge from civil arrest of 
James H. Mansfield, bankrupt. Order of discharge granted. 

James C. Lenney, for relater. 

HAND, District Judge. The relator herein filed a voluntary péti- 
tion in bankruptey March 8, 1909, among the schedules of which he 
placed thé claim of one Charles èmeiser for $3,773.53, which was the 
face of a judgment recovered by Smeiser against him in the Suprême 
Court of/New York February 18, 1909. The judgment was for con- 
versioii of certain stocks of Smeiser which had been left in the relator's 
hands. 0n April 8, 1909, Judge Holt gave the usual stay protecting the 
relator from ail proceedïngs on the part of Smeiser or his agents to 
' en force tfie judgment, and on June 21, 1909, Smeiser moved to vacate 
this stayupon the ground fhat the judgment was not dlschargeable in 
bankruptey. This motion came on before me, and I entered an order 
denyirig the motion on June 29, 1909. 

The référée called the first meeting of creditors July 9, 1909, and 
at that meeting Smeiser's attorney, Ileno R. Billington, filed a proof 
of claim and objected to thé bankruptey proceeding on the score of 
jurisdiction, alleging that the relator had not resided in this district 
for the gre:ater part of six months immediately preceding the proceed- 
ings. The référée declined to consider the point, and on the 14th day 
of July Smeiser moved this court for an order dismissing the pétition 
for lack of jurisdiction. At that time I directed a référence to dé- 
termine whether the relator had in fact resided for the last six months 
in this district. This hearing commenced on the 16th of July, 1909. 
The relator was then without the state of New York, but his attorney 

•For other cases see same topic & % kumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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produced one witness for examinatioft. The hearings were adjourned 
until the 29th day of July, 1909, on which day the référée had directed 
the relator's attorney, at the request of Smeiser, to produce him for 
examination. Prier to producing him, his attorney, on the 29th of 
July, procured an order of protection from the référée, which provided 
that ail persons were prohibited from arresting the relator upon any 
civil process while he was in attendance in this court on the 29th of 
July, or at such further day as he might be directed to be présent, and 
also from arresting him on civil process while coming from Rocking- 
ham, in Massachusetts, to the city of New York, for the purpose of 
attending the hearings, or while returning. The relator did attend 
the examination on the 29th of July, and on the completion of his ex- 
amination, while leaving the building in which the référence had been 
held, he was arrested upon the criminal charge of grand larceny, 
preferred by Smeiser before Magistrate Finn, one of the city magis- 
trates of the, city of New York. He was committed to await the ac- 
tion of the grand jury on August 5, 1909, and he remained in prison 
under that charge until September 3, 1909, when he was released up- 
on bail. 

Meanwhile, and on the 4th day of August, 1909, I made an order 
modifying the order of Mr. Smith, the référée, and providing that the 
relator should be exempt from arrest on civil process only for a period 
of two days after he had been excused from bankruptcy court. I can 
find no papers upon which this order was entered; but the purpose of 
the order obviously was to prevent him, under the guise of remaining 
in attendance upon the hearings, from abusing the privilège so ac- 
corded him by loitering within this state. On August 14th, however, 
the relator's attorney presented an affidavit to me, showing that his 
delay in the state was in fact caused by his imprisonment on the crim- 
inal charge, and I therefore amended my order of August 4th so as 
to provide that the two days given him after the close of the hearing 
during which to leave the state should not include the time during 
which he was imprisoned under the criminal charge. On September 
3d, therefore, there existed an order of this court forbidding any per- 
son from arresting him on civil process until a period of two days had 
elapsed from the conclusion of his attendance at the hearings, not 
counting the time during which he was imprisoned on the criminal 
charge. 

He was bailed on the criminal charge, as I hâve said, on September 
3, 1909, and immediately and upon that day was arrested upon a civil 
warrant issued by the Suprême Court of the state of New York in 
the action of Hubbell against James H. Mansfield. The complaint in 
that action is for damages caused to the plaintiff by false représenta- 
tions of the relator, and it was clearly designed to set up a claim not 
dischargeable in bankruptcy. The action was started after my déci- 
sion on the Smeiser judgment, and was undoubtedly meant to avoid the 
eflEect of that décision. On September 15, 1909, his bail likewise ar- 
rested him and delivered him in exonération of tlieir undertaking 
in Smeiser v. Mansfield. It does not appear in the moving papers 
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what that undertakîng is ; but jt rhust hâve been an undertaking either 
upon a preliminary warrant of arrest, or upon a body exécution. 

. At présent, therefore, the relater is restrained under two civil ar- 
rests : First, under exécution or order of arrest in the Smeiser action ; 
second, under order of arrest in the Hubbell action. So far as concerns 
the claim under the Smeiser judgment, I hâve aiready passed upon 
its dischargeability, and the arrest by the bail was in violation of 
Judge Holt's order of April 8, 1909, which operated as well against 
the bail as against Smeiser, and also of my order of August 14, 1909. 
So far as concerns the Hubbell arrest, it is by no means necessary 
to décide that the claim set up in the complaint is dischargeable. The 
relator, when the action was commenced, was out of the jurisdiction of 
the New York Suprême Court. The référée, upon Smeiser's request, 
had directed his production hère and had given him a writ of protec- 
tion. That protection had been expressly extended under my order of 
August 14, 1909, so as to cover the time when hewas in fact arrested, 
and .tl]e arrest was in violation of that order. The. order was valid, 
regardless of the dischargeability of the debt under Act July 1, 1898, 
c. 541, § 9a (2), 30 Stat. 549 (U. S. Comp. St. 1901, p. 3425), since 
the relator was arrested while in attendance on, the court and while 
engaged in the performance of a duty imposed by the act, Wagner v. 
U. S., 104 Fed. 133, 43 C. C. A. 445, 4 Am. Bankr. Rep. 596 ; Re 
Lewensohn (D. C.) 98 Fed. 576. Re Marcus, 105 Fed. 907, 45 C. 
C. A. 115, is not to the contrary. In such a case habeas corpus is the 
proper remedy, under Rev. St. § 753 (U. S. Comp. St. 1901, p. 592). 
Wagner v.U. S., 104 Fed. 133, 43 C. C. A. 445, 4 Am. Bankr. Rep. 596. 
Draw an order directing the présent officer to whom the relator has 
been delivered to release him. I wish also to inquire into the violations 
of the orders of April 8, 1909, and August 14, 1909. Therefore 
prépare and sefve orders directing the bail and Smeiser and his attor- 
ney to show cause Why they should not be punished for a contempt of 
thèse orders. Let the orders be made upon an affidavit embodying 
this opinion, and be returnable at the motion term, on November Ist, 
so that the parties may hâve a reasonable time to prépare, 



EOTTOMS T. ST. LOUIS & S. F. R. CO. 
. (Circuit Court, N. D. Georgia. May 3, 1910.) 
i. Removal or Causes (§ 10*)— FEoEUAt Employeb's Liabilitt Act— ParÀ- 

MOUNT EfFECT. 

An action by an employé against a railroad company to recover for a 
Personal Injury, where b<jth parties vvere engaged in Interstate commerce 
at the tiuie of the injury, Is governed by the fédéral employer's liability 
act ("Act April 22. 1S)Ô8, c. 149, 3ô Stat. 6.J lU. S. Comp. St. Supp. 1909,. p. 
IITI])',' iVhicti supersedes ail other law, and is coutrolling on the question 
Cif the jurPisdlction of a fédéral court and the right of remoTal. 

[Ed; Note.— For other cases, see Removal of Causes, Cent. Dlg. §§ 37-46, 
48, 52; .53; Dec. Dlg. § 19.»] 

*Fcir otber c&iies see eame topic & i NUMUEti in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2, Removal or Causes (§ 12*) — Fédéral Question— Nonresidésce ot Both 
Parties — Consent. 

Where nelther of the parties to a suit Is a résident of ttie district, the 
consent of both is necessary to confer jurisdiction on a fédéral court, and, 
the cause is not removable over tlie plaintiff's objection, wbetlier the 
ground of removal is dlverslty of citizenship, or because the suit is based 
on a law of the United States. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33; Dec. Dlg. § 12.*] 

Action by J. A. Bottoms against the St. Louis & San Francisco Rail- 
road Company. On motion to remand to state court. Motion granted. 

Smith, Hastings & Ransom, for plaintiff. 

King & Spalding and E. Marion Underwood, for défendant. 

NEWMAN, District Judge. This case was removed to the Circuit 
Court from a state court, in which it was originally brought, and a mo- 
tion is now made to remand it. In his déclaration the plaintiff allèges 
that he was an engineer in the service o.i the défendant, and that the 
défendant railroad company was engaged in interstate commerce, and 
that he was engineer of a train running from Amory, Miss., to Bir- 
mingham, Ala., when his train was derailed by reason of the détective 
and unsafe condition of the track in several respects, more specifically 
alleged in the déclaration. 

The plaintiff is a citizen and résident of the state of Alabama and the 
défendant is a corporation of the state of Missouri. There is a count 
in the déclaration omitting the statement that the petitioner and the de- 
fendant company were engaged in interstate commerce at the time of 
the accident; but necessarily, if both were engaged in interstate com- 
merce at the time of the alleged injury, the employer's liability act (Act 
April 22, 1908, _c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1909, p. 
1171]), superseding ail other law, will be controlhng on the question of 
the jurisdiction of this court and the right of removal. It is very clear 
that, independently of the case being brought under the employer's lia- 
bility act, there would be no right to remove to the Circuit Court for 
this district; the plaintiff being a citizen of Alabama, and the défend- 
ant a citizen of Missouri. Ex parte Wisner, 203 U. S. 449, 27 Sup. 
Gt. 150, 51 L. Ed. 264;. In re Moore, 209 U. S. 490, 28 Sup. Ct. 685, 
706, 52 Iv. Ed. 904. 

The case must be determined with référence to the rights of the par- 
ties under the employer's liability act of Congress: The point made is 
that the défendant railway company, having been incorporated in the 
state of Missouri, and consequently being an inhabitant of that state 
under the décisions (Maçon Grocery Co. v. Atlantic Coast Line, 215 

U. S. 513, 30 Sup. Ct. 184, 54 h. Ed. ), this court would bave no 

jurisdiction of the case originally, and consequently would not acquire 
jurisdiction by removal. This is clearly true, unless the contention 
made hère by the défendant is correct; and that is that the right to 
raise the question as to whether this is the proper district is in the de- 
fendant alone, and that the plaintiff cannot be heard to object. If the 
plaintiff can make the question, and object to the jurisdiction of the 

*For other casée see same topic & S numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Circuit Court of a particular district over a case, where tlie removal is 
because of diversity of citizenship only, why may not the plaintiff ob- 
ject, and make the question as to jurisdiction where the case is removed 
because brpught under an act of Congress? The décision of the Su- 
prême Court in Ex parte Wisner, supra, would seem to cover as fully 
cases removed for the latter reason as for the former. Under the au- 
thority of the Wisner Case, Without référence to other authorities, I 
am fully satisfied that the plaintiff hère had the right to make the 
question by a timely motion to remand, and this he bas donc. ^ 

The consent of both the plaintiff and the défendant seems to be nec- 
essary, where neither of the parties is a résident of the district. Clark 
V. Southern Pacific Co.. (C.' C.) 175 Fed. 122, and cases there cited. 

The motion to remand will be granted. 



In re NELSON. 

(District Cotirt, S. p. New Yorli:. October 22, 1009.) 
BÀNKRUPTCT (§ 407*) — Gkounds roit Uefusal of Dischakge— Concealmenx 

OF PBOPEBTy. 

A disposition of his property by a bankrupt witli intent to keep it from 
his creflitors is with intent to hinder, delay, or defraud them, and wiU 
bar his right to a diseharge. 

[Ed. Note.^Por other cases, see Bankrùptey, Dec. Dig. § 407.*] 

In the matter of Eugène A. Nelson, bankrupt. On application for 
discharge. Discharge denied. 

Henry T. Hornridge, for bankrupt. . 

HAND, District Judge. The question is simply of the existence of 
an intent "to hinder, delay, or defraud creditors." Did the bankrupt 
hâve such a spécifie intent ? He intended to take his property and keep 
it from his creditors. Is that an intent to defraud them? It is an in- 
tent to do those things which will resuit in their being deprived of 
what was their own, and to deprive them of their own by secreting it 
is to defraud them. 

Of course, it makes no différence that hé thought himsçlf justified. 
In many crimes you must show a spécifie intent ; but no one ever heard 
that, when the intent was once shown, it made the least différence that 
the défendant thought he had the right to entertain it. The law for- 
bids his entertaining it, and hère the law forbids the bankrupt's en- 
tertaining the intent to do what will in f act defraud his creditors. 

Report confirmed, and discharge denied, with costs. 

— ■ " II ." ' ■'- " ■ . ...I..... III- i. I I — ■-■ I I — — _■ , ,1 ^. 

*For other cases see same topiq •& % jnvmbsb lu Dec. & Am. Dies. 1907 to date, & Rep'r Indexes 
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STATE OF NEW JERSEY v. LOVELL. 
(Circuit Court of Appeals, Third Circuit. June 13, 1910.) 

No. 59. 

Bankbuptcy (§ 340*) — Debts Entitled to Priority— Cost of Preseevinq 
EsTATE— Taxes. ■ . : 

In tbe distribution of thé esta te of a bankrupt, tlie aetu'al and neces- 
sary cost of preserving the estate subséquent to filing tlie pétition, whlcli 
is an expense necessary to enable the court to exercise its jurî^dictioii, Is 
entitled to priority of payineut over taxes due the state. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535 ; Dec. 
Dig. § 346.*] 

Appeal from the District Court of the United States for the District 
of New Jersey. 

In the matter of the Halsey Electric Generator Company, bankrupt. 
From an order of the District Court (]7o Fed. 825), the State of New 
Jersey appeals. Afïirmed. 

Edmund Wilson, Atty. Gen. of New Jersey. 
Howard H. Williams, for trustée. 

Before BUFFINGTON, Circuit Judge, and BRADFORD and 
CROSS, District Judges. ' 

BUFFINGTON, Circuit Judge. In the court below the Halsey 
Electric Generator Company, a corporation of the state of New Jer- 
sey, was adjudged bankrupt. Its property was covered by fi^çed liens, 
and ail moneys realized from its unincumbered effects were required 
to pay expenses incurred by the receiver in preserving its property, 
pending litigation over the question of adjudication. The state of 
New Jersey contended that ail of said funds should be applied td pay 
a franchise tax it had imposed on such corporations. The court be- 
low, however, ordered the fund be applied "to pay the actual and neces- 
sary cost of preserving the estate subséquent to filing the pétition." 
Thereupon the state appealed from such order to this court. 

The question is of grave import, for it is clear that, if the adminis- 
tration of law is to be respected, a court, without power or rneans to 
pay for carrying out its orders, must refuse to make sùch orders; 
otherwise its helpless jurisdiction will incur meriled contempt, By 
Const. art. 1, § 8, "Congress shall hâve power," etc., to "estabhsh 
* * * uniform laws on the subject of bankruptcy throughout the 
United States." Now as this power, when exercised, suspends state 
action (Sturges v. Crowninshield, 17 U. S. 191, 4 L. Ed. 529), it would 
seem that Congress, in passing this bankruptcy act, intended the féd- 
éral courts should exercise exclusive jurisdiction in bankrupt matters. 
Is it then possible that Congress, by section 2 of the bankrupt act 
(Act July 1, 1898, c. 5-11, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420]), 
invested the District Courts "with such jurisdiction at law and in 
equity as will enable them to exercise original jurisdiction in bank- 
ruptcy proceedings * * * ^-q appoint receivers or the marshal, 

•For other cases see same topic & § ncmeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
179 F.— 21 
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* * * în case tlie court shall find it absolutely necessary for the 
préservation of estâtes, to take charge of the property of bankrupts," 
and, after, çonferring such eiia,bjing. power, meant by section 64 to dis- 
able the courts from exercisîhg it'by depriving them, as is hère sought 
to b€ done, of the self-respecting power to pay those it had employed 
to preserye the estate? Ind^e^, that is a contradiction and construc- 
tion not to be tolerated unless under stress of impelling necessity. 
Section 64 of the act, which is claimed to do so, is as f ollows : 

"(a) Tti« court shali order tlie,trustee to pay ail taxes legally due and ow- 
ing by the bànKrupt to ,tlJ^ United States, state, county, district or municipal- 
ity In a,dsance of the payment of àivldends to creditors, and uiion flling the 
recelpt of the proper public offtcëès for such payment he shall be credlted 
with the amount thereof, and in case any question arlses as to the amount 
or legality of any such tax the same shall be heard and determined by the 
court, (b) The debts to bave' t>riority, except as hereln provided, and to be 
paid in full out of bankrupt estâtes, and the order of payment shall be (1) 
the actlial 'and necessary cost of preservlng the estâtes subséquent to flling 
the pétition j (2) the flling fées paid by creditors in involuntary cases; (3) 
the cost of administration, inciudmg the fées and miléage paj'able to wltness- 
es as now or hereafter provided by the laws of the United States, and one 
reasonable attorney's fee, forithe professional services actually rendered, ir- 
respective of the number of atlorneys employed, to the iietltloning creditors 
in involuntary cases, to the bankrupt in involuntary cases whilë performing 
the dutîes ! hérein prescrlbed, ^nd toi thé bankrupt in voluntary cases, as the 
court may allow; (4) wages due to workmen, clerks, traveling or city sales- 
men, or servants which bave been earned wlthin three moiiths before the date 
of commencement of proceedings, not to excoed three hundred dollars to eaeh 
claimant; abd (5) débts owing to any person who by the. laws of the States 
or the United States is entitled to priority. * * *" 

Now, while the relative order in which subdivisions "a" and "b" 
are placed is not happy, and indèed tends to mîsleâd, yet the général 
intent of the, section is clear. In subdivision "b" we find the général 
scheirié ofà'Warding priority in advance pf dividehd creditors. That 
subdivision makës' provision for payingsuch costs, fées, and. liens as 
are therein provided, and if there are nô outstanding taxes the fund 
is then paid tp creditors. But before paying creditors, subdivision "a" 
intervènes àttd niakes provision for what, if omitted, bas often proved 
a hardship, if .not indeed an: abuse in the settlement of décèdent and 
insolvent estiatés, viz., delay in payment of taxes. Tax coUectors 
whose pdwei' tq distrain lapsed when the estate passed into the cus- 
tody of thé' îaw', or who were left to corne in as gênerai creditors, 
were subjéctèd to trying delays. Obviously subdivision "a" meant that ' 
this delay shbuld not occur, and therefore provided that, "in advance 
of payinent bf dividénds to creditors," "the court shall order the trus- 
tée to pay^^ll'ta'xes legally due and owing by the bankrupt to the 
Uriited Staîfes, state, county', district :orhiunicipahty," and, to prevent 
delay f rorn questions concérning Such taxes, it provided, "in case any 
question arisés as to the amount or legality of any such tax, the same 
shall bè heard and deterrnined by the court." And yet in case the 
court had to take testimohy, or order a référée to détermine the le- 
gality of sù'ch tax, the adjudged tax would, under the construction 
hère contebded for, absorb the whole fund and leave unpaid the 
agency by which its payment was eflfected. Now, whether the "credit- 
ors" referred to in the phrase, "in advance of the payment of divi- 
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dends to creditors," places the payment of taxes aheàd of:dividend 
créditons alone, or places it also ahead of those creditors who under 
subdivisions 4 and 5 of clause "b" are paid in full, is a question not 
before us. It suffices to say that on the question that is before us, 
namely, whether the taxes of a state are, under clause "a," given 
priority over "the actual and necessary cost of preserving the estate 
subséquent to the filing of the pétition," we are clear they are not. 

The appeal is therefore dismissed, and the decree of the court be- 
low afiirmed. 



BOSTON & M. E. B. V. McGR.\Tn, 

(Circuit Court of Appeals, First Circuit. June 27, 1910.) 

No. 8G6. 

RAILROADS (i 328*) INJUBTES TO PEDESTRIAN— FaILUBE to LûOK and lilSTEN— 

CONTKIBUTOBY NEGLIGENCE. 

Where the distance hetween the track on which a freight car was 
standing and that on which an engine was approaching was such that 
plaintiff could hâve seen the approaching engine for some dl.«tance if he 
had looked In that direction as he was passing the freight car before he 
stepped on the track, the présence of the freight car, Instead of heing 
an* excuse for plalntifTs fallure to see the approaching engine, was no- 
tice to plaintiff of danger, so that his fallure to look and listen constituted 
contributory négligence, ilrécluding a recovery for Injuries sustained In 
the collision which followed. 

[Ed. Note.— For other cases, see Itallroads, Cent. Dlg. §5 1057-1070; 
Dec. Dlg. § 328.»] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by William McGrath against the Boston & Maine Railroad. 
Judgment for plaintiff, and défendant brings error. Reversed and re- 
manded, 

Archibald R. Tisdale, for plaintiff in error. 

Joseph L,. Keogh (Chas. Toye, on the brief), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, atid ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge. We think the judgment should be re- 
versed in this case. 

There is nothing to show that the plaintiff was a man wanting in 
ordinary sight and intelligence, and, upon his own statement, he de- 
liberately and without looking walked onto a railroad track, where 
he was aware that trains and engines were liable to be moving. The 
undisputed évidence shows that he was injured by an engine mov- 
ing at the moderate rate of four or five miles an hour, which was no 
greater speed than that of the brisk walk of a footman. 

In the absence of something showing a situation which opérâtes to 
entrap or throw a footman off his guard, walking onto a railroad 
track without looking, and in front of an engine thus moving, is in- 

*For other cases sea game topic & § kumbkb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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excusable. The explanation, which the plaintiff daims amounts to an 
excuse, is that there was à standing freight car between him and the 
approaching engine, ; which would hâve obstructed the view if he had 
looked. The distance between the track upon which the freight car 
was standing and that upon which the engine was approaching was 
such that the plaintiff, could hâve seen the approaching engine for some 
distance if he had looked in the direction f rom whence it was coming, 
as he was passing the freight car and bef ore he stepped into the place 
of danger. Instead of being an excuse, the présence of the freight 
car upon the track, obstructing the view, was palpable notice to the 
plaintifï that he should look, knowing, as he says he did, that a car thus 
standing between a travelér and an approaching engine, would muffle 
the Sound. Ii^.other words, the présence of the freight car was a 
standing admonition that the plaintiff, in approaching the track, should 
look. 

The rule which requires or admonishes members of the public trav- 
eling over railroad crossings to look and listen is not an arbitrary rule 
of law. While it is generally spoken of as a rule of law, it after ail, 
in a case like this, has référence to something embpdying a conséquence 
which results from an admission that the person seeking relief was 
violating a natural rule of conduct founded upon fact. It is the usual 
thing for a court to teH a jury that a plaintifï sustaining an irfjury, in 
order to, recover, must' not,, hâve been ,\y^nting in ordinary care, and 
that that care is such care as men of ordinary prudence exercise in 
similar situations. As amatter of fact,. as expérience and observation 
show_, men of ordinary care and prudence do look and Hsten before 
crossing railroad traçks, upon which they know trains and engines are 
Hkely tO' pass at rapid rates of speed. ' 

Such foresight and précaution is involved in the conduct of rhen 
ordinarily a;nd genérally. It is baSed upon the instinct of the ordinary 
man, and it i's so gênerai as to be accépted' as something' ordinarily 
done. Consequently, when an injured party is living, and says that he 
walked in front of a mov'ing engine, andFthat he did it without looking, 
and furnishes no feasonâble excuse,' Ke' în effect admits, as matter of 
fact, that he was not in the exercise of , the care genérally exercised by 
men of ordinary prudence. And thus it is that the failure to recover 
in such a case is not the resuit of an abstract and arbitrary rule of law 
requiring members of the traveling public to look and listen, but more 
logically from the fact that the injured party admits that he did not 
use the precautipn that men ordinarlly^use at railway crossings. 

Of course, there might be a fatal injury where the condition of in- 
animate things woiild afford an explanation and satisfy a jury that the 
injured party did look and listen ; but in such a case there would be no 
express admission that he was not doing what men genérally do at such 
a place. A^d, of course, in the case of an injury not resulting in 
death, there might be an explanation or an excuse for not looking 
which would entitle the injured party to go to the jury upon the ques- 
tion of his exercise of ordinary care under the circumstances. There 
is, however, nothing in the case at bar which relieves the plaintifï 
from the conséquences which resuit from an admission, in effect, that 
the plaintiff was not in the exercise of the cate ordinarily exercised. 
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The fact that there was no:flagman doe- not help,the plaintiff, because 
he in effect says that his conduct was not governed by that. 

The judgriiént of the Circuit Court is reversed, the verdict is set 
aside, the case is remanded to that, court for further proceedings not 
inconsistent with this opinion, and the plaintiff in error recovers its 
costs of appeal. 



HEyWAKD V. RUADI,BY et at. 
(Circuit Court of Ainieals, Pourth Circuit. May 4, 1910.) 

No. 805. 

1. Specific Performance, ,(5 2S*)^CoxT]îAcrs Exforceable— Certainty. 

An option provlded tliat on pliïinliff's élection after e.xaniinln.£r defentl- 
ant's laud défendant would convey ail phosphate r'ijck and phosphate de- 
IX)sit contalned on or in ail of the Middieton lands oii Ashley river, de- 
scribed in a speçlfied,plat, .çontaining ahout 5,.507 acres, for the sum of 
$20,000, aiid alsô convey' a rigUt of way over defendànt's other lands to 
the Ashley river together with a site on the river for a washer. Held, 
tEat such option having ripened into a contract by the payment of the 
money, thbugh the right of way and waslier site were not located, the 
contrac-t was not so vague or uncertàin>as to be incapable of spécifie per- 
formance. • 

[Ed. Note.— 'For othër ciises, see Spécifié Performance, Cent. Big. §§ 61, 
62; Dec. Dig. § 28.*] 

2. Specific Perfokhai^ce (§ ' 52*)'— CoNTftX.cTs Enforcèable— MistAke. 

Défendant executed a writteri contraet to convey ail phosphate rock and 
. phosphate, deposit eontained on or in .àll that portion of specifledHand' ly- 
, ing between certain bpundaries çontaining about 5,507 après for ,$20,00<). 
Several montli.s elapsed hé.byeé;i tlie exécution of'the option and the pay- 
, ment of fhe priée during which pjaintiffs' employés were engagea in open- 
ly prospectiug the laïuj. and ne\% deposits, were discoyered of which de- 
fendant must hâve liad Unçwletlge. Écld, that it \yas no, défense to a suit 
for spécifie perforniance that it w-as defeudant's intention qnly to sejl that 
portion, of the phbspiiatë ,rock that lay withiu a tract of about 100 acres, 
already partially miued. i , , 

[Ed. Note.— For other cases, see Spécifie Performance, C-ent. Dig. §§ 155, 
loO; Dec. Dig. ^§ 52..*J , , , , • , 

3. Specific PérformanLie (§ ■40')^Uncossci6W.\ble C^onthact— Inadequact 

OF Considération. '■^' 

Défendant, aided by the advice and 'co-operation of her husband, who 
was a lawyer, coutracted to sell to plaintlffs for .«;20,000 àll the phos- 
phate rock underlying certain' land, the right to mine, however, being sub- 
ject to certain timber ri.ghts. which might preveut plaintiffs from m.ining 
a large part of the laud until 1923. Explorations disclosed that on the 
land clalmed there was aboiit 280,000 tohs of phosphate rock on which 
a reasonable royalty would. be 2f) cents per ton; or $70,000. Held, that 
the contract having been vohnitarily riiade after fulï opportunjty fOr dé- 
libération, by educated persons of more than ordiiiary intelligence, vras 
not so uneouscioiiable. nor iKised ou such a grossly inadéquate considéra- 
tion, as to warrant the imputation of fraAd, aud justîfy déniai of specific 
performance, under the rule that only sucii inadequacy of price as shocks 
the conscience and amounts to oonclusive and décisive évidence of fralid 
will justify the déniai of such relief. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. § 151 ; 
Dec. Dig. § 49.*J 

♦For otber cases see same toplc fi § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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4. Specific Performance (§ 16*) — Gbodndsfor Denial 6f Relief— H ard- 

SHIP. 

The court in its discrétion would not be authorized to deny speciflo 
performance because performanëe of thé contract, Independent of ftaud, 
would resuit in hardshlp to défendant, there belng no circumstance other 
than alleged Inadequacy of considération constituting such hardshlp. 

[Ed. Note.^For other cases, see Spécifie Performance, Cent Dig. § 35; 
Dec. Wg. I 16.*] 

Appeal from the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

In Equity. Suit by Peter B. Bradley and Robert S, Bradley against 
Elizabeth M. Heyward. Decree for complainants (164 Fed. 107), and 
défendant appeals. Affirmed. 

Julius H. Heyward and C. P. Sariders (Sanders & De Pass, on the 
brief), for appellant. 

George F. Von Kolnitz, for appellees. 

Before PRITCHARD, Circuit Judge, and WADDIIyL and KEP- 
LER, District Judges. , 

PRITCHARD, Circuit Judge. The careful investigation which we 
hâve giyen this case, reqùired' by its importance, and necessary in or- 
der to properly dispose of the questions presentpd by the assignments 
of error, impels us to the conclusion that the decree complained of is 
without error. Finding ourselyes in full accord with the conclusions 
of thC; court below, we hâve approved, the same, and adopt the views 
of that court as our opinion. We quota with approval as follows: 

"This is a blU for spécifie performattce of a coùtract for the sale of phos- 
iJhate rock and phosphaté deposit on tlie Middleton lands on Ashley river. 
The plaintlfCs, citizens of Massachusetts, are the owners of a large body of 
phosphate land in this state lylng near the Middleton place. Being desirous 
of extendirig their holdings, they employed George F. Von Kolnitz, Esq., a 
lawyer of Charleston, in the spring of 1905, to obtain options on other lands, 
and it appears from the testlmony that he succeeded in obtaining about 30 
options. Wlth that purpose he made a visit to Greenville in April, and had 
au interview with Julius H. Heyward, Esq., the husband of the défendant, 
and commenced negotiations with him. Mr. Heyward informed him that 
nothing could be done without consultation with his wlfe, then on the Mid- 
dleton place, and Mr. Von Kolnitz offering to pay his expenses, Mr. Heyward 
came down,. and, after conférence with the défendant, agreed with the plain- 
tlfCs' attornèy upon the terms, and prepared the agreement which gives rise to 
this controversy, Mr. Von Kolnitz adding the stipulation as to right of way, 
and the agreement was executed April 20, 1905. The agreement provides: 
., " %) That the said Elizabeth M. Heyward for and in considération of the 
sum of $5 to» her in band pald hereby grants and conveys to the said George 
F. Von Kolnitz, Jr.,, attbrney, for the period of four months from this date, 
the right and option to purchase ail phosphate rock and phosphate deposit 
çontaiued.pn of in ail thâfc portion of the Middleton lands on Ashley river, 
etc., contaïning about 5,507 acres, more or less. 

" '(2) That the said George F. Von Kolnitz, Jr., attornèy, hereby agrées to 

pay for said phosphate rock and phosphate deposits (if after exauiination of 

j said land he shaU elect to purchase the same) the sum of $20,000, payable in 

cash on the 20tb day of August, A. D. 1905, on which da,te this pption shall 

expire. 

" '(3) That the said George F. Von Kolnitz, Jr., attornèy, bis agents and em- 
ployés are hereby granted ail necessary rights of access to and entry upon said 

•For other cases see same topic & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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land during the aboyé limite^ pçriod for the purpose of exaniiniug the same 
by soundings, excavations, etc., and ail necessary conveyances are in due 
course tp be executed aud delivéred for the purpose of conipleting said sale 
and transfer, which conveyances shall also Inclnde the rlglit to a right ot vvay 
to the Ashley river over the other lands of said Elizabeth M. Ileyvvard, and 
a site upon said river for a washer, provided, hovpever, that neither said 
right of vvay nor site shall in any way interfère with the rights granted here- 
tofore to the United Tiniber Company, as shown by a lease now, on record 
in the office of the registry of mesne conveyance, Dorchester county.' 

"On August, 190Ô, Mrs. Heyward addressed a letter to George F. Von Kol- 
nitz, attor'ney, saying: 'The limit of the option heretofore granted you by 
me for the purchase of the phosphates on the Middleton lands and rights 
set forth therein is hereby extended to Septeniber 1, 1905.' On the 30th of 
August, Mr. Von Kolnitz paid to the défendant the sum of $20,000, and short- 
ly thereafter prepared a deed conveying to plalntiffi ail the phosphate rock 
and pho'sphatic deposits contained in the land described, and providing a right 
to construct and operate tramways, or railways, over and upon the lands for 
the miuing or removal of the roclj, and the right to occupy a site on the 
Ashley river for a washer, which Mr. Heyward, who throughout ail the ne- 
gotlation had represented the défendant, with her written authority, object- 
ed to, and, after some fruitless negotiations and correspondence, the défend- 
ant referred Mr. Von Kolnitz to her attorney, H. A. M. Smith, Esq., who, aft- 
er some negotiations, prepared an instrument In writlng to earry into effect 
the agreement of April 20, 1905, which was acceptable to Mr. Von Kolnitz, but 
wiiich RIrs. Heyward refused to exécute. Belng unable to reach any agree- 
ment, this bill has been flled. 

"In the answer and in the argument numerous grounds are set up why the 
agreement should not be speciflcally enforced. The flrst is as set forth in 
the answer, tliat the terms are 'too vague and uncertain to be capable of rea- 
sonaWe construction and enforeement, inasmuch as no place is flxed for the 
site of the washer therein referred to, and no limits or boundaries are fixed 
for the right of way mentioned In said option, uor is the compensation flxed 
for the use of either.' 

"It appe;ars fi-om the testimony that ail the negotiations between the par- 
ties were conducted between Mr. Von Kolnitz on the one side, and Mr. Hey- 
ward on the other. Both of them are lawyers of mature âge and considérable 
exi)erience. The agreement was prepared by Mr. Heyward. It in volves a 
considérable sum of money, and was prepared after full délibération, and It 
is fair to assume that when he prepared a paper of this character he intend- 
ed, if the other party perf ormed its obligation, to give an enforceable con- 
tract, and not a mère option on a lawsult, wherein the measure of damage 
for breach of contraet woulà be so uncertain as to hâve no calculable value. 
I cannot agrée to the contention that the terms of this contraet are 'too 
vague and uncertain to be capable of reasonable construction and enforee- 
ment' The main features of the agreement are perfectly clear, and that Is, 
that the plaiiitiff. If after examination of the land be shall elect to do so, 
shall bave the right to purchase ail phosiihate rock and phosphate deposlt 
contained on or In ail of the Middleton lands on Ashley river described in the 
plat of Simons and Mayrant, containlng about 5,507 acres. It is further stip- 
ulated that ail necessary conveyances are in due course to be executed and de- 
livéred for the purpose of completing said sale and transfer. It is true tbpt 
the location and dimensions of tlie right of way are not speciflcally designat- 
ed, but it seems to me that the maxim 'id certum est quod certum reddi 
jwtest' applies. The testimony is that a right of way for the removal by rail 
or tram of phosphate rock when mined, and a washer for the purpose of elean- 
ing it, are necessary for the reasonable use of the thing agreed to be sold, 
and the agreement stipulâtes speciflcally for such right of way and a site for 
a washer. In the nature of the case the précise location of this right of way 
and washer could not be determlned in advance, because it was uncertain 
where the phosphate rock would be found. In the timber lease referred to 
there was provision for a .right of way not exceeding 66 feet in width, and 
the location was flxed because the site of the timber was known. In this case 
it seems to me that there wlll be llttle practical difliculty in deflning such lo- 



328 179 FEDERAL REPORTER,' 

cation of right of way and site for 'p):âshér as wonld he conisisteut with the 
proper usé and enjoyment of thé maiii tbliig granted ; thàt Is, the removal of 
the phosphate rock in the land, and of course wlth due' regard to the rlghts 
of Mrs. Hey ward. 

"Thé next ground stated as reason for nonpérformance is that of mlstake, 
Mr. Hejyward testifles that whén Mr. \*on Kohiitz approàched hlm on the sub- 
ject he informed lilm that he knéw that there \Vas a body of phosphate de- 
posit upoii' a certain trïi,ct of thé iliddletbn lànds, but it was a low-grade rock, 
and had been worked over t>y severaf parties, à:ud that in drawing the agree- 
ment he had in mind tjiis tract only. The testlmony is that during the lif e- 
tlme of ,the father of 'the défendant several parties suecessively had mlned 
phosphate on this land, one aftéi- the other ahandoning opérations, and that 
is was supposed that the phosphate had beeq exhausted, and eaeh succeeding 
party finding new deposits, but for a number of years there had been no 
mining upon the lands. Mr. Heyward's hoçhe Is in Greeuville, but his wife, 
the défendant, usually spends the winter and spring at the Middleton place. 
and Mr. Heyward is frequéntly there. There Is no room to doubt that neither 
Mr. Heyward nor Mr. Von Kolnltz, when the agreement of April 20, 1905, was 
entered into, had any Knowledge of the extent of the phosphate deposit upon 
thèse lands, nor is there any ground to believe from the testlmony that the 
plaintiffs haid any actual knowledge, although from their expérience and the 
nature of their business they would presumably be more capable of forming 
a correct opinion on thls subject than Mr. Heyward would be. The nature of 
this phosphatic deposit in the low country of South Carolina is pecullar, and 
bas given rise to niuch curions spéculation. It Is found sometimes in pockets, 
and sometimes in strata, of greater or less thieknéss, lying at greater or less 
depth. In certain terrltory, but does not appear to be a continuons strata. 

"A plat was exhlbited at the hearing, prepared by Slmons and Mayrant 
from data furnlshed by M. E. Hertz, under whose directions the investigation 
was made, from which It àppears that upon the whole tract of over 5,500 
acres rock was found at 982 stations on about 560 acres ; 71 pits were opened, 
and the rock was found at an average depth bf a little over 8 feet, the aver- 
age thlckness of the strata belng about 8% inches. The claim now made, 
that It wàs the Intention of the défendant to sell only that portion of the 
phosphate roc-k lying withiu a tract of about 100 acres, which had already 
been partially mined, is utterly inconsistent wlth the agreement whereby Is 
given in plalli words the right to jpurchase 'ail phosphate rock and phosphate 
deposit contalned on or in ail that portion of the Middleton lands on Ashley 
river,' lying between certain boundaries, containing aibout 5,507 acres, and 
whatever may hâve been the defendant's knowlèdge or lack of knowledge of 
the extent bf the phosphatic deposit In April, certalnly by the end of August, 
when she aocepted the payment of $20,000, shé must bave known that other 
deposits had been dlscovered, for a large number of ihen employed by plain- 
tiffs had been engaged for months, wlth her permission, In making soUndlngs 
over the vvhole tract. It was the klnd of work that could noï be done se- 
cretly. Those who had eyes to see could seé what was golng on, and it àp- 
pears from the testlmony and from the correspondencç of Mr. Heyward that 
he hàd other oflfers during the summer of ]90r>, for he was somewhat urgent 
that the matter be closed, expressing the belief that he could make make more 
advantageous term wlth other parties if plaintiffs declined to take, and in 
one of his letters he says: 'I am confident there is a quantity of rock on the 
land.' Neither at the time the money was pald nor at any other time prier 
to the commencement of thls suit, so far as appears from the record, was 
there any contention that there had been any mlstake. The Màster of the 
Eolls in Swaislànd v. Dearsley, 29 Beavan, 433, says: 'The principle upon 
which this court proceeds in cases of mlstake is this: If it appears upon the 
évidence that there was in the description of the property a matter about 
which a pet-son might bona flde make a mlstake, and he swears positlvely 
that he dld make such mlstake, and his évidence is not dlsproved, thls c-ourt 
cannot enforce the spécifie performance against hlm. If there appear on the 
particulars no ground for the mlstake, if no man with his sensés about hlm 
could bave mlsappreheuded the charaeter of the parcels, then I do not thlnk 
it is suffleient for the purchaser to swear that he made a mlstake or that he 
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dia not unûerstand what he w?is about.' This case was cited In Tamplln v. 
James, 15 L. , R,, Chancery Division [218], by Baggalay, L. J., who says: 'I 
think that the law is oorrectly stated by I>ord Rouiilly in Swaisland v. Dears- 
ley [29 Beav. 430, 433],' and after referriug to the facts In tfiat case, tie says; 
'But where there lias been no uiisrepi-eseutation, and where there is no ambi- 
guity in the terms of the contract, tbc défendant cannot be allowed to évade 
the performance of it by the simple statement that he bas made a mistake. 
Were sueh to be the law the performance of contracts could rarely be enforced 
upon au unwilling party wha is also unscrupulous. * * * I think that he 
Is not entltled to say to any effectuai purpose that he was under a mistake 
when he did not think it worth ^jhile to read the particùlars and look at the 
plans. If that \vere to be allowed a person might always eseape from «>m- 
pletlng the epEtract by swearing that he was mistaken as to what he bought. 
and great tejnptatlons to perjury would be ofCered. Hère, the description of 
the property is accurate and free frouiambigulty.' Fry on Speciflc Perform- 
ance says (Section 765): 'It,,^enis on gênerai principles elear that one party 
to a contract can ne^er défend hluiself againstlt by setting up a misunder- 
standing on his part as to the real, meaning and effiect of the contract or any 
of the terms in which it is expressed.' 

"I think there is no merit in thiîj contention ; and, this, brings me to the 
considération of the ;0ther grounds set up as a défense, and as reasons for a 
rescission of the contract which the answer prays. "They are that the con- 
tract is an unconsclonable one; that the considération paid is grossi y inadé- 
quate, and that the enforcement of it by the court would resuit in injustice 
and hardship to the défendant. 

"The parties to thO; çontïaet hâve already been named. botb parties being 
represented by compétent la\,vyers. It is not therefore a case of the wolf and 
the lamb. , The fairness of It must be judged of as of the time at which it 
was antered into. The défendant was the owner of a large body of land upon 
which -it was known that there was a phosj)hate dei^osit, but the extent of 
that deposit was not known. There Is nothlng in the testimony which shows 
that the défendant was, atthat time under any stress, of necesslty which 
would Impel her to sacrifice , her , property, and there is no. testimony tending 
to show ml^representatlon or concealment on the part of the plaintiffs. The 
extent of the phospljate deposlts could only be ascertajned after thorough 
examlnatioD,, which réquired time, skill, ând the expenditure of a considér- 
able amountof ,money. The plaintiffs' were willing to make this expenditure 
if, after their examlnation, they could purchase upon terms which would be 
profitable to tbem. The défendant, after time for full délibération, fixed 
those ternis. Up to this point it seems clear that the contract .was uiade 
fairly, withoiit fraud or over-reaching or taking any undue advantage. It 
was not made )ii.iiaste, but after fuH opportunity for délibération, by educated 
men, of.niorç than ordlnary intelligence, haviug the use of their eyes, their 
minds on the alert, and their interest awakened, and meaus of knowledge 
being open to both. . It wasr known to both parties that there was rock on the 
land. The plaintiffs were willing to expend the time, and moiiey necessary 
to develop the extent of the deposit, and the défendant Was willliig to allow 
them to do so, limlting the time for such examlnation, and agreelng to sell 
ail the rock upon the. land for a fixed sum ; ail the expense of this exploita- 
tion was ,tobe borne by the plaintiffs. This expense, according to the testi- 
mony, was something oyer, $2,500, and would hâve been a total loss to the 
plaintiffs if rock in payîng quanti tles hafl not been found. There is nothing 
unreasonàble or unconsclonable In such a contract. In the very nature ot 
things ail mlnlng opérations are problematlçal and doubtful. No science can 
afford a sure guarantee agalnst losses, disappolntment, and reverses, and it 
cornes to this: Shall the plaintiffs be deprived of the beneflts of a contract. 
fair and unobjectloiiable at the time it was made, because it bas turned out 
that as the resuit of their enterprise and expenditure a much larger quantity 
of rock bas been discover«d on the land than the défendant beiieved to bé 
there, at the time the contract was made? 

"Haywood v. Cope, 25 Reavan, 140, was a case for spécifie performance bf 
A mining contract, where the mines turned out tô be worthless. It appears 
,'jn that case tlj^t. the pîa.intiff had, 20 years before, workédthe coal under hls 
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estate, but abandoried if às uniirofltable. Tliéré; #éré tWo plts on'thê grOund; 
and, befote entéring iritb' the kgfeement witktlie plalntiff, Ibë défendant ap- 
pliëd foi leave to fiave'obe ôf ihetà cleàréd and to ëxaniinë; tbe côal In tbe 
Bhaft. He went doWnànd ëxamined the coàl, and ktterwarfls' the agreement 
was étitered into, and ttie défendant went intô possessiori.' It was soon dis- 
covered that the coal was 'absolutely not wortb gettiiig.' l'Upon a bill for 
spec-lBc performance tbe défendant reslsted, on the groutid of ' the uucertainty 
of tll^ cohtract, nilsreprèsehtatlon and concealmeBt of th6 plaintiff, and the 
bàrdship of beiug obligèd to pay £100 a year ddring the ïémkinder of the 
leiasë, without recéivlng any benefit whatéver frola the mines. Although he 
had ëxamined the mines before pUrchasirig, Hesald that hë hàfl no knowledge 
of mines, and that he was wiiolly Ignorant' of thèse mattërs; The Master of 
the EoUS says: 'The reàl fact is that the spéculation bas 'tiuwed ont to he 
extremëly bàd, and this is sbbwn by the évidence. The seams dwlndled down 
from 3 feèt to 20 inehes, butif instead of diminlshing Ithad 'Inereased to that 
extent, the •court would probably hâve heard nothing- about it. Then it is 
sald tfiat thls is an extreraély hard case; that in point of fact the plalntiff 
Is insisting upon the défendant paying bim £1,400 for a thlng thàt has turned 
out to be literally worth nothing, and that according to'tbë discrétion that 
the court exercises in stch catsès it cannot conlpel si)eclflc performance of the 
contract. ' Upon this subjéct, which is one upon whiéh I hâve before 'made sev- 
eral observations, I will rèfèr again to a passage which I bave always con- 
sidered blnding upon mei for it is most important thàt the profession and 
those who hâve to advlse in référence to tbls subject, shoùld understand the 
Tule which Is adopted in this and the otber courts, which is that the discré- 
tion of the court must be exerclsed according to flxed and Settled rules ; you 
cannot exercise a discrétion by merely considerliig what as between the par- 
ties would ibe fair to be doiie; what one person may conslder falr another 
person may consider very uhfalr; you must hâve some séttled rule and prin- 
clple upon which to détermine how that discrétion is to bë exercised.' Lord 
Eldon observes In the caSé of Wblte v. Daman [7 Ves. 35] : 'I agrée witb Lord 
Eosslyn that giving spécifie perfoi*mànce is matter of dlséi'étion, but that it 
Isnot an arbitrary, caprlcious discrétion; it must be regiillated upon grounds 
that wip maké It judlclal. I also refer; as I, bavé upon former occasions, to 
a passage from the celebràted argumeht bf the Master bf thé HëllS in Burgess 
V. Wheate [1 Biden, 214], wh ère at the conclusion he eifes â'welî knowii pas- 
saœfrOmSît Joseph Jekyll upon thé subject of discrétion 'bf' thé court, and 
glves bis ovini Opinion. He says: And tb8Ugh procèédings' îii' equlty are sald 
to be secundum discrëtioriein bpiil virl, yet wïieû it is ;asked"Vlr bôUus est quis, 
tiié anstt'ér is qiiiconisùltà' pâtrum qult iegisjiira gué sèrVat.and, as it is sald 
in Ropkè's Casé' t5' Coke, QÎ9bj; discrétion is a science not to act arbitrarily, 
accprdiiig' fo: ïiien's wUls audaffectloné; so 'thé discrétion T^ljî'ch is tb be ex- 
erclsed'liër^ls to bé govëtç^ed by the rules bf law and èqtilljj^^, w'hlch'ftre nbt 
opposed,' but ealfch' in its tei-mg to be ëubèërvléiit to the • othér. This disdré- 
tion in soruë' càs^ fblloWs the ;la^lv iriipliëltly ; in othër^- Etsslsts it and ad- 
vances thé rçmédy; in pth%S, à'gain, it' rèliéves aga;iiist thë abuse or allays 
the r^gor of it, biït in ib case' doés it 'coiitradict bt oVertùru the grounds or 
principïës' tljereo'f, as'haS ,bëén sométimes igriorantly Imiiùtéd to this court. 
That i^ a 'disc^etionary' pplivêr which nelther this lïor any 'other court; hbt 
even the hlglië^,' actltig in'à'Judicial capacity, is b^'tiie Cbnstltutlciù iiitrusted 
wlth. ïb'Is fescriiption' is 'filÏÏ ànd jùdibibus, and it 'btight to be imprinted UP- 
on the mlnii'pf every jUdge. If, thét'èfoipë, 'în'à casebf this description I were 
tpsay tliat àccoédlng to my discrétion I ought to leave thèse persons to their 
action at law, upon what princlple or groùnd eould I db it, except that in a 
mattér bf spéculation it has turned out Very favoitabjj^' to one party and 
yëry ùn'fàVorably to the othér? It is obvions that in a casé bf a skié at auc- 
tion. If tbe property Is sold for an éxtremely inadéquate value, it Is impossible 
f or the persbn tp repudiate the contract. The mère principle of wl^at mlgbt 
bavé bëën fair or what might hâve bëen the rlght thing to do between the par- 
ties had ail the éléments of value been known which hâve since transpired 
caiijaot bp ground for exérclslng or regulàting the discrétion of the court if 
ajti jûié f a'cts vrbicli weré then lu existence were known to both parties. 1 can 
%ùderstana that the court will exercise the discrétion, and wUl not enforce 
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the spécifie performance of a contract wliere, to a degree, tlie performance 
of the contract would be to compel a person who has entered inadvertently 
into It to commit a breacli of duty, sucli as where trustées bave eutered irito 
a contract the performance of which would be a breaeh of trust. Those are 
cases where by fixed and settled rule the court is enaWed to exercise Its dis- 
crétion, but the mère inadequacy or excess of value is net in my opinion a 
ground for exercislng any sueh discrétion as that which is suggested in this 
case. That this is a very hard case there is no doubt, and it may be ex- 
tremely proper that the plaintiff make an abatement in respect of it, liut that 
is a totally difCerept matter, one which Is in the forum of his owu conscience, 
but, not one which I caik notice judiclally. In my opinion this is a contract 
which was fairly entered into betvveen the parties. There is nothing to in- 
valldate it, and the usual decpee must therefore be made for the spécifie per- 
formance of the contract, wltli costs to the présent time.' 

"Fry on Spécifie Performance, says (section 389): 'The fairness of a con- 
tract, like ail its other qualities, must be judged of at the time it Is entered 
iuto, or at least when the contract becomes absolute, and not by subséquent 
events, for the fact that evçnts uncei'tain at the time; of the contract and 
atterwards were in a manner eontrary to the expectatlon of one or both of the 
parties is no reason for holding the. contract to hâve been unfair. The period, 
says the Irish Lord Chançellor Mfinners, at which the c-ourt Is to examine the 
agreement between the parties is tiie time when they çontracted.' The conten- 
tion of the défendant whlçh finds most support in the text-writers and in 
the decided cases is ,that a court of equity will refupe to lend its ald to the 
enforeement of a contract where the price paid is grossly inadéquate to the 
real value. There Is no flxed standard by whieh to détermine this question 
of inadequacy which devolves upon the equity court the duty of revising 
men's bargains, and substitutes the chancellor's opinion for that ôf the con- 
tractlng parties as to the prlce which ought to be paid. Lord Chief Baron 
Eyre says In Griffith v. Sprs^tley, 1 Cox Çh. Cas. 388: 'The value of a thlng 
is what it will produce and. admlts of no précise standard, . It must be in its 
nature fluetuatlng, and will depepd upon ten.thousand différent circumstances. 
One man in the disposai of 14ç property may sell it for less than another 
would ; he may sell it under a pressure of ; circumstances which may induce 
him to sell It at a particular time. Now, if cpurts of equity arp to unravel 
ail thèse transactions they would ttrow everything into confusion and set 
afloat ail the contracts of œankind.' Lord Eldon says, in Coles t. Trecothlck, 
9 Vesey, 246: 'But, further, upless the inadequacy of priée Is such as shocks 
the conscience, and amounts in itself to conclusive and dedsive évidence of 
fraud In the transaction, It is not itself a sufHcient ground for refuslng a 
spécifie performance.' Fry. on Spécifie Performance says (section 44) : 'There 
is an observation often made with regard to the jurlsdlctlon in spécifie per- 
formance which remains to be notieed ; it is said to be in the discrétion of 
the court. The meaning of this proposition Is not that the court may arbltra- 
rily or caprlciously perform one contract and refuse to perform another, but 
that the court has regard to, the conduct of the plaintiff and to circumstances 
outside of the contract Itself, and that the mère fact of the existence of a 
valid contract is not conclusive in the plaintiff's favor.' And in section 46: 
'But , of the circumstances calling for the exercise of this discrétion the court 
judges by settled and fixed rules, hence the discrétion Is said to be not ar- 
bltrary or caprlelous, but judicial ; hence, also, if the contract has been en- 
tered into by a compétent party, and Is unobjeetîonable In its nature and cir- 
cumstances, spécifie performance is as mueh a matter of course and therefore 
of right as are damages. The mère hardship of the,results may not affect 
the discrétion of the court.' 

"Before eonsidering the testimony on the subject of inadequacy I will pro- 
ceed to examine those cases cited and relled on by the défendant as estab- 
llshing the prineiple upon whieh it Is claimed that she is entitled to be re- 
lleved of the performance of this contracta In eonsidering thèse cas^ it Is 
well to bear in mind what was .said by the great Chief Justice in Coliens.y. 
Virginia .[6 Wheat. 264, 3 L. Ed. 257]: 'It is a maxim not to be disregardèd 
that gênerai expressions In every opinion are to be taken in connection with 
the case in which those expressions are used.' The flrst case clted. and onè 
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vrliich seems to be inost relied oh is Seymour t. Delancey, 6 Jdhnson's Ch. 
[N. T.] 232. In that case Ellison;' the ancestot Of the défendant, wag to con- 
vey twd farms coutaining 763 acres of land, iii fexehange for oûe equal im- 
dlVided oiie-third part of twO lots Of land in tlie village of Newberg. The 
chaùceUor, after revlewing tlie testlmony, flJced the one-tliird of the Newtierg 
lots at $8,000,' and the farms àt $12,000. He also fouAd that Ellison 'was in 
the last year or two of his life renderéd for a considérable part of his time 
unïit for business by habituai intoxication ; his mlud must hâve felt the per- 
nlcious efCeets of that habit, and hâve lost its original strength vs'hen he inade 
the bargain in question. The prbof îs abundantly suflleient to render the faet 
of his competeney to contract with the réq'ulëite judgment doubtful.' The 
contract was made In Jariuary and he dled ini Auguèt, and' the chaneellor 
says: 'Thls f act jidds greatly to the force éf the Considérations growing eut 
of the Inadequacy of the pricè, and is clearly sufflcient ■withln the view of ail 
the cases to render it highly discreet and just to refuse the ald of the court 
to the spécifie performance of so hard and so extravagant a bargain, galned 
from an habituai drunkard In the last year of his life and just before his In- 
flrmltles hâve begun to incapacltate hlm entirely for business. There Is an- 
other circumstance,' sald he, 'in the case which ought to be taken Into con- 
sidération, when the plaintlfC cornes hère seekiiig a spécifie performance; he 
was not in a condition to glye a good tltlé td -the village lots; either when he 
contracted or when the deeds w'ere to be execiited or at the time of the death 
of Elllsori.' The decree of the Chaneellor, rèfuslng spécifie performance, was 
reversed On appeal by the Court of Errors, 3 Cow. [N. Y.] 445 [15 Ani. Dec. 
270]. But the doctrine that 'Inadequacy of price may of itself and without 
fratid or othèr ingredleiit be sufflcient to stay the application of the power 
of thls court toenforee spécifie performance of a prlvate contract to sell land,' 
lias the sanction of the great name of Chancelier Kent. 

"The next case cited Is onè from our own' State (Clitherall v. OgUvei, 1 
Desaus. 250), where the court refused to decrèé spécifie performanoe of a con- 
tract for the salé of land, whei'e the inadequàCy Vvas very great. In Its opin- 
ion tEe Court réfçrs to 'the réluctance of the ; défendant (a young man but 
just of âgé, igniorànt of the land and its value) to détermine the matter has- 
tily, hls'Wislilng to consult wlth' a friend whdtn he thought well acqualnted 
with the lâud, shôwed plalnly that hè was not desirous of selUng immedlately 
and that hè was not sufficiently compétent to détermine on the value. AU 
thèse circuipstances show that, though no fràud or imposition on comi>lalnant's 
part, yet thbre was siich an eagerness, such an anxiety in hlm to conclude tlie 
bargain, sùth àiï, astuteness of eonduct as do nOt give It ail the marks of falr- 
uess, justice, açd eqUality. '*■"* * That thé considération is enormously 
inadéquate herè I ileed only réfer to the tëstimony of Capt. Pluckuey, from 
whence it àppears that the làifd at the lôwest valnation must be worth four 
tlmes as mueh as was agreed to be giveii for It.' In a note to that case by 
Chaneellor Defeaussure, he says: 'The rule seems to be that mère inadequacy 
of price In a contract dellberately made between two persons conusant of 
thelr rights and coiûpetent to manage tlieir owti affairs shoiald not be a ground 
purely 6Ï ittef ,tb' vitlate the contract, but the decided cases express a qualifi- 
cation wUch: in teality is a material violation of the rule itself, for it is 
added that' thé inadequacy of priée shall not yitiate the contract unless it be 
so gross that ei'éry good man WOuW' at once exclalm against It, and as would 
furulsh vloletit presumptive évidence of fraùd, imposition, or oppression in the 
buyer, or 'inanif est ignoranc-e or deep necessity in the seller.' 

"The nekt case is Butler v. Haskell, 4 Desaus. (551, where the défendants 
agreed to sell for $1,2(X) for eSch share thelr interest In the estate of an idiot, 
and the bill was to set aside thèse sales, the proof belng that each share was 
worth from |13,000 to $14,000 ; that the Butlers were uneducated and ignorant 
liién in nec,èssItous circumstances, wlio had eiiiployed the défendant as agent to 
establlsh' tlieir ciaims to the proi>erty, he being a man of abillty, astuteness, 
and expérience. In its opinion the court says: 'It haa been left, perhaps 
wîsely', to the expérience bf the courts of justice, to apply the mère principies 
of equity to ■ each case aecôrding to its partlcular circumstances, and thus 
gradually to form a practlcal System of pure justice, and the courts hâve 
never dècided as a broad princlple that mère inadequacy of price unconnected 
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wlth direct fraud or imposition ; or coneealment, or aflvantage taken of ex- 
trême weakness or great necessity, shoiild be a distinct and indeiwndent 
ground of vitiatlug eôntracts, but tlie courts hâve said that the inadequacy 
may be so gross as to furnisli strong and even conclusive .prçsumption of 
fraud, and In this way tlie grossness of the inadequacy may avoid the sale.' 

"The next case is Gasque v. Small, 2 Strob, Eq. 72. In that case the court 
refused to enforce spécifie performance and in its opinion says: 'In this case 
the défendant was a young man who had arrived at the âge of 21 years a f ew 
vveelîs before the agreemènt, and who from the want of sagacity, advice and 
expérience was unable to cope with tiie other party in the con tract. It is 
manif est that his examination of the land was utterly insuJIicient to enable 
him to ascertain its value, which from the glowing descriptions of the ad- 
vantage that he might dérive from the purchase was no doubt greatly exag- 
gerated in his imagination, and although the case does not come witliin the 
class of contracts of young heirs who are entitled to expeetations, yet it ap- 
proximates the principle in practice. The weight of évidence establishes snch 
Inadequacy of value that the most libéral calculation cannot resist the conclu- 
sion that Kirton (who, although apparently only the agent of Gasque, is the 
real party In interest) bargained the land to the défendant for double Its 
value, and probably for three or four times as mueh as it would bring if sold 
at public auction.' 

"The Church of the Advent v. Farrow, 7 Rich. Eq. [378], was a case where 
one Henry agreed to give to the church a lot for the site of au Eplscopal 
church and for a burying ground, to contain oue acre. Henry went to the 
spot and pointed ont the lot, but no deed was executed. Af ter his death his 
daughter objected to the use of the lot as a burial ground, and refused to sign 
a deed in the form demanded. Tlie vestry brought suit for spécifie iierform- 
ance. Chancellor Johnstone, who heard the case on Circuit, said: 'I do not 
think there is sufflcient évidence, even if paroi proof were admissible, to es- 
tabllsh an agreemènt which this court will enforce.' Chancellor Wardlaw, 
speaking for the Court of Appeals, affirming the décision below, says: 'Be- 
sides, if the plalntlff had proved sufflciently an agreemènt, the suit is an ap- 
plication to the extraordinary jurisdiction of the court, where discrétion is 
tolerated and absolute right cannot be claimed. With every disposition to 
limit discrétion we should hardly be disposed to afCord relief to plaintifC when 
the enforcement of defendant's contract (esseutially voluntarj) although sup- 
ported by the considération of co-sub.seription, will be attended with inéqui- 
table loss to défendants in impairing the value of adjoining lots.' 

"Thèse are ail of the South Carolina cases cited by the défendant. The 
cases in the Suprême Court of the United States, are, flrst, King v. Ilamilton, 
4 Pet 328 [page 329 (7 L. Ed. 869)]. In its opinion in that case the court says: 
'The complainants, after the lapse of 20 years seek for the spécifie exécution 
of a contract which lias not been performed on their part, and the exécution 
of which will be manif estly un.1ust and unequitable.' The facts in that case 
hâve no possible analogy to tîiose in the case under considération, and it 
would be unprofltable to cite them in détail. 

"Nickerson v. Niekerson, 127 U. S. 668 [8 Sup. Ct. 13.^5, 32 L. Ed. 314], was 
as stated In the opinion of the court on page 677 [of 127 U. S., on page 13.59 
of 8 Sup. Ct. (32 L. Ed. 314)]: 'The case of a husband who prior to marriage 
induced in the mind of his intended wife expeetations In référence to real 
property, which, after marriage, he failed to meet, but in respect of that prop- 
erty he did not enter — aud perhaps intentionally refrained from, entering — 
into any distinct and binding agreemènt ■* , * "* She relied upon his honor 
and bas been deceived, but those facts, however strongly they appeal to our 
sympathy, cannot justify the court in flnding upon the nieager évidence: in this 
case that there was an agreemènt upon his part, in considération of marriage. 
to settle upon her either the property in Portland, or the property purchased 
with the proceeds of the sale.' 

"McCabe v. Matthews, 155 U, S. 550 [on page 555, 15 Sup. ,Ct. 190, on page 
192, 39 !.. Ed. 256], was a case whereMrs. Montgomery entered into a writ- 
ten contract with Matthews for the conveyance of a tract of land containing 
1,635 acres. The contract recited the considération of one dollar, and the 
further considération o'.' a fract of flve acres to be plantéd out in <)range trees, 
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et<?. Tlie opinion bf the court, sufBclently discloses thé nature of the case, 
where Justlée Brewer ëays: -So that we bave presented the case of one whOi 
investlng one ttbllàr In the proposed purehase of land and doing nothhig to as- 
slst hlsiveiidor In furnlshlng' the property or performing the work necessary 
to be furnlshèd^ and performed by such vendor to acqulre the tltle to the land* 
walts nlnè yearS after hls contract has been enter «i into, nearly nlne years 
after he bas good reason to believe that such vendor répudiâtes ail liabllity 
under the contract, nearly flve years after notice has been given by Buch ven- 
dor of hls acquisition of the tltle by flllng the deeds in the public records, two 
years after he reeelvesactual notice of that fact, and then wlthout the tender 
of any money or othér considération; appeals to a court of eqUlty to compel 
such vendor to deéd to hlm an interest In land worth at the tlme of his con- 
tract only $150, and now $7,500. It seems to us to be a case of purely spécula- 
tive contract On the patt of the plalntlff, doing nothlng hlmself, he walts 
many years to see what the outcome of the purehase by the défendant shall 
be ; if such purehase proves a profitable investnient he wlll demand hls share, 
if unprofltàlDle he wlll let it alone. Under those clreumstances the long delay 
is such lâches as f orblds a Court' of équlty to interfère.' 

"Willard v.' Tayloe, 8' Wali: [557,' 19 L. EdJ 501], was a blU for the spécifie 
pei-formancebf a contract for the sale of certain real property in the city of 
Washington, made in 1 854, in the f orm of a lease for 10 years, giving the right 
or option to purehase, which was lii the nature 6f a cbnttnuing ofïer to sell. 
The contract 'was not completed by the acCeptahce of the defendant's proposi- 
tion to buy; tintil April, 1864,' after the passade of the act of Congress making 
notes of the iJillted States a légal tender, and one of the. chlef questions in 
the casé wàis whéther or not the complainatit should pay the stipulated amount 
in gold and silver coin, the légal tender notes at the tlme when tehdered be- 
ing worth orily a little more than one-half of the stipulated price. The court 
dedded that the substitution of notes for coin could not bave been in the pos- 
sible expectatlons of the parties at the tlme the contract was made, and or- 
dered the conveyance of ■ the premlses upon the payment in gold and silver 
coin. In considering the question whether thére should bé an enforcement of 
the contract ■ owing to the fact that the prop'êrty had greatly increased in va:l- 
ue, the court sayS: 'It is true' that the property has greatly increased in val- 
ue since April, 1854. Sorue increase was ariticlpated by the parties, for the 
cpvenant exacts in the case of the lessee's élection to purehase, the payment 
of one-half more than Its then estimated value, ïf the actual increase has 
exçeeded the- estimate then made that circuihstance f urnlshes no groun'd for 
Interférence wlth the arrangements of the parties. The question in such cases 
always is: Was the contract at the tlme it was made a reasonable and fair 
one? If such were the fact the parties are considered as having taken upon 
themselves th« rlskbf subséquent fluctuations in the value of the property, 
and such fluctuations are not allowed to prevent its spécifie enforcement.' 

"I haVe now reviewed ail the cases lu South Carolina and In the Suprême 
ûOurt of the United States dted by thé learned counsel for the défendant, 
and it seems to me clear that mère Inadequacy of price upon a contract de- 
llberately made bètween two persons conusant of their rlghts and compétent 
to manage their ovra afCairs does not of itself furnish ground to vitiate the 
contract; but thé counsel inslsts that gross Inadequacy is équivalent to fraud, 
and cites Byers v. Surget, 19 How. 303 [15 L. Ed. 670], quoting as foUows: 
'To meet the objection made to the sale in thls case founded on the Inade^ 
quacy of the 'price at which the land was sold, it is insisted that Inadequacy 
of considerfttlén, singly, cannot amount to proof of fraud. Thls décision, 
however, is^sCaroely reconcilahle Wlth the qualification annexed to It by the 
courts, namèlyj' unleSs such inadequacy be so gross as to shock the conscience, 
fér thls qiiàllfloation Implies necessarily thé aflirmation that If the inade- 
quacy bé bf d'ïiatute Bo gross as to shock the conscience it wlll amount to 
proof of fraud.' The facts in that case are a good illustration of the class of 
cases calculated'tt»; shock thé conscience. Byérs'was a member of thé firm of 
W. B. Duhdafi'J&Co., Which in thé year 1835 bought varlous tracts of land 
in the state of Arkansas. In' 1836, upon the dissolution of thie firm, thèse lands 
were convéyedto' Byers. In 1840, four yéars after the dissolution of the fii-m 
of William iB.Duncân & Cov, an action was instituted in the name of that 
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flrni by William B. Duncan against onte Noadiah Marsh for a breach ot' cove- 
nant, and in that suit, under ihc 'plea of 'tiis subSequetit diseharge In btink- 
ruptcy, the court gave judgment in f aivor of the défendant, with costs of suit. 
This suit against Marsh was commenced and prosecuted long after the dis- 
solution of the partiïership, and, ït was clalnied, without their authority, ail 
of them residing beyond the Uriiits of the state of Arkansas. 'Surgët, who had 
been Marsh's attomey in the inferior court, assumed to himself the power 
to tax the costs adjudged to the défendant, prepared a description of the prop- 
erty whlch he chose to hâve seized In satisfaction of that procéss, and ordér- 
ed the sherifC to levy upon thè whole of what he had so described, and un- 
der an exécution for $39.10 peremptorijy ordered the sale of more than 14,000 
acres of land, belonging to Byers estimated by wltness^ to be viforth f rom 
forty to seventy thousand dollars, and as the court says: 'And, finally, under 
a proceedlng irregular in its origin, commenced by himself and by him con- 
trolled in Its consummation, of becoming the purchaser of the property esti- 
niated as above, for the sum of $9.13%, and refused after the sale and pur- 
chase to accept in rédemption of the lands so sacriflced a sum of money ten- 
dered to him much more than equal to ail the costs or ail the expenses inci- 
dent to the judgment.' 

"In reviewing the facts, the court says: "They betray that malus dolus In 
whlch the design of the appellant was conceived, which appeai's to hâve pre- 
sided oVer and regulated the progress of the design from its Mrth to its con- 
summation, to which design the appellant has tenaciously elung, in the seem- 
Ing expectation that it was beyond the corrective powers of law or justice.' 

"The rule as stated by Fry, | 442, Is as follows: 'Wlth regard to it as a 
ground for the settlng asidè of transactions, thè doctrine of the court Is that 
Inadequacy of considération, if only amounting to hardshlp, even great hard- 
shlp, is no ground for relievlng a man of a contràct which he has wlttlngly 
and wllllngly entered into, but that it may be so enormously great as to be a 
conclusive évidence of fraud, and that it Is then a ground for settlng aslde 
a transaction aflfected by it.' Section 443: 'P^egarded as a ground of défense 
to a spécifie performance, the judgment of the older case was that inade- 
quacy of considération was a sufRcient ground; It being regarded, even where 
not amounting to évidence of fraud, as a clrcumstance of hardshlp which 
would stay the Interposition of the court' Section 444: 'But it appéars to 
hâve been established by the décisions of Lord Eldon and Grant, ' M. R'., that 
mère Inadequacy of considération is no défense to spécifie performance unless 
it amount to an évidence of fraud, and so would furnish ground even for 
canceling the contràct.' There follows the citation from Coles v. Trecothick, 
whlch has been already referred to. 

"It will be necessary now to refel: to the testimony to see whether there 
Is such inadequacy of price hère as Ih the words of Lord Eldon 'shocks the 
conscience and amounts in itself to conclusive and décisive évidence of fraud 
in the transaction.' Mr. Hertz, who had charge of the opérations for the 
examination of this property, testlfles that he had a plat prepared by Simons 
and Mayrant from the field notes, and this plat was sent on to the plain- 
tlffs for thelr information. As this plat viks prepared long before this lltl- 
gation arose, and bears intrinsic évidence of considérable care in Its prép- 
aration, there would seem to be grounds for acceptlng it as fairly repre- 
senting the area of rock which the plaintiffs supposed to exist at the time 
when the contràct was consummatéd by the pa'yment of the purchase money. 
From this plat It appears that rock was found on 560.2 acres, at an average 
depth of 8.27 feet, and average thickness of 8.7 Inches. In this area was 
included 126 acres whlch had already been mlned by successive operators, 
but It appears from the testimony that somè rock was stlll left in this mln- 
ed area, how much Is not deflnltely stated. The défendant, slnce the begln- 
nlng of the hearlngs In this case, has had a survey made by Mr. Emerson 
and others, and thelr testimony Is that there are 718.67 acres of phosphate 
lands, and plats prepared by Mr. Emerson were ofïered In évidence. 'l'hese 
plats were crlticised by wltnesses for the plaintiffs, as contalnlng no course 
and distances and no base lines,:but it does not seem to be necessary for me 
to décide as to the relative accuraey of thèse snrveys, inasmuch as Mr. Hertz, 
clalming to speak With authority as agent for the Bradleys, testlfled at the 
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lasti hearlng that the plalntiffs weresyllliag .to aecept the plat preparedby 
Simons and Mayrant, and give to the défendant ail outslde of It; that the 
plaintjffs; did.not want anything except what that plat called for; and the 
counsel for plalntliïs Indoreed and reiteratedthis statement in hls argument, 
s« the iplaintlÈC's rlghts will be limlted to the area dftscribed In the plat pre- 
larediby.Simons and Mayrant, that is to say to the 500.2 acres. The prepon- 
■deranee Of the testimony Is that there Isabout 500 tons of phosphate rock to 
tha aère, and If we assume that there is the same average upon the 126 acres 
already mined there would be about 280,000 tons of phosphate rock upon the 
landjiljjing at an. average depth.of about;8,27 feet. A good deal of testimony 
has been' offered as to- the value .of. phosphate rock. The price of rock is 
fluctuating and it is difflcult to 'say what is a fair market priée. Sinoe the 
beginnlng of the hearings in tuis cass there has been a drop in the priée, 
owingjilt iê said, in part at least, to the discovery of nevv phosphate deposits 
in Floridiàv;^and' it appears that the greater part of the phosphate terrltory 
in this State, is uuder the control of .two co,mpauies, the plalntifCs being one, 
and the 'Virgii3ia>.Carolina Chemical Company auother, and as they are large 
mahufiacturers of ' fertllizers, most of the product appears to be consumed 
by thèse tvro companies. The testimony as to the royalty— that is tp;say, 
the prtcepald to the owners of lands for rock after it is mined — seems also 
to vary^ 'At.theBol.ton mines 15 cents a ton is paid.: Mr. Pinckney testi- 
fles that. on .the lands mined by him a royalty of 25 cents and 30 cents a ton 
is paid, .withî. provision :for an jncrease of royalty when the rock sells at a 
certain priée,' on a .àUding scale. In the 'flush times' of the phosphate busi- 
ness as much as $l,a ton was paid., Nodirect testimony has been ofïered as 
itOithe value of' the roclinpom this laud as it lies,, except that of Mr. Pinck- 
ney;' vi^hor;.gives it as hiSi' opinion that it is vvorth 25 cents a ton. It it is 
worth 25, cents a ton, andt there are .280,000 tons, of course it follows that 
this deposit upon the .Mi^dleton lands would be worth $70,000. By the 
agreement between the parties the rlght to mine and remove this rock ,is 
subject to a timber.lease, dated September 17, 1903, which gives to the lessees 
15 years froni date to rempye the timber, with the right to flve years' ad- 
ditional tijne npon certain conditions. As the value of grovving timber, such 
as covers.-part of this land^.is lil'tely to. lucrease from year to year, the prob- 
abilities, are: that the lessees wiU not remove the timber until near the time 
of the expiration! of their lease, and the right to remove the phosphate, be- 
ing subject to that lease, there is a possibility, a fair probability in tact, 
that the owners ofthe phosphate rock may not bave the right to remove it 
for many years to corne. It is true that, according to the testimony, a good 
deal of this land is not covered by timber, but as a great deal of the rock 
lies at a depth which wili require exiignsive machinery in its excavation, 
and a provision for railways and washens, it would seem likely, as a busi- 
ness proposition, that the owners would not provide the plant neoessary un- 
til the time was near at hand when their opérations would not be incumber- 
ed by the timber lease, which, ^as already stiited, does not expire until Sep- 
tember 17, 1923. If that is isp, and the plaintifCs should not come into- the 
enjoyment of their purehase: until 15 years, after the payment of the purchase 
money,: AugustSO, 1903, the sum of $20,000 already paid would at the légal 
rate of interest in this statebe about, dpubled. 

"It is impossible for me to say with any certainty what the value of this 
phosphate deposit will belO or 15 or 20 years hence., Its value conslsts 
in the présence of bone phosphate of Ihne, which, treated with sulphuric 
acid, is converted into a commercial fertjlizer. For 15 or 20 years the min- 
iug of phosphate rock in> this state was considered a very profitable indus- 
try. This industry was seriously afCected by the discovery of phosphate de- 
posits in the state of Plorida, and the testimony is that the Florida phos- 
phates were of much higher grade tlianthose in this, state, and that miners 
there pay 10. cents, a ton royalty. Some years after the discovery of the 
Florida deposits .yaluable- deposits were fonnd in Tennessee, which at one 
time it wassupposed would , seî'iously', affeot the. value of the South Oaro- 
liua rock.! While it is hor«d flndbelievedjiand there seems reasonable ground 
for the, ihope,r'that the phosphate rocls, in South Carolina may always con- 
tinue t».,Jp.iî}v*, considérable icommerpial v^lue,: with the ,vast strides madeby 
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science in the discovery of new materlal for f ertillzers, it îs a matter of 
spéculation as to what the value of this rock will be at the time when thèse 
plaintiffs will be permitted, under their contract, to utiliKe it. It appears 
now that they hâve made a very good bargain, but it may possibly turn out 
that what now seems to be immensely valuable may not prove to be so prof- 
itable to them. At ail events, with the lights before me, I eannot say that 
there is that gross inadeq'uacy whieh 'amouuts in itself to conehisive and dé- 
cisive évidence of fraud in the transaction.' There is nothing in the contract 
or in the circumstauces connected with it which raises any presumption of 
fraud. It does not fall within the class of cases siachas JIcCabe v. Mat- 
thews, 155 U. S. [5.50, 15 SUp., Ct. 190, 39 L. Ed. 250], or Byers v. Surget, 
19 How. [303, 15 L. Ed.; 670]..: 

"The next question to be considered is whethér mère hardsbip alone, In- 
dependently of any question of fraud, furnishes ground for refusing spécifie 
performance. ■ Fry on Spécifie Performance, § 426, says : 'Tlie cases which 
bave been a;lready quoted as sliowing that the hardship must be judged of 
at the time of the contract, also illustrate another obvions principle, namely, 
that where the hardship has' been brought upon the défendant by himself 
it shall not be allowed to furnish any évidence against a si>eciflc perform- 
ance of the contract, at least whenever the thing he has contracted to do is 
reasonably possible.' Now, the' hardship hère complained of is that the de- 
fendant should be compelledto' exécute conveyances - for property which 
she sold for $20,000 and which she has since disoovered to be worth a great 
deal more than that. Granted that she did not know at the time that there 
were 360 acres of her land nnderlaid with phosphate rock, yet it eannot be 
denied that means of knowledge' were as open to her as to the plaintiffs, 
more so in fact, for she required the consent of no one to make the exanii- 
nation, wliile the plaintiffs could not go upon her land for that purpose wlth- 
out her consent. Her husband, under whose advice she acted, was a gentle- 
man of unusual intelligence. He had as good opportunity to form an opin- 
ion as to what the land contalned as the plaintiffs had, for it is not to be 
believed that the plaintiffs would hâve spent over $2,.ô00 in making their ex- 
amination if they had known beforehand where the rock was and its vaine, 
and there belng a fuU, entlre, and intelligent consent to the contract at the 
time it was made, and as related to a subject, the value of whieh was a 
matter of spéculation, I can find no principle which has the sanction of 
Bnglish or American courts of respectable authorlty which would justify 
me in refusing a decree for spécifie performance. In the Roman law the case 
is différent. The Constitution of Justinian fixed the arbitrary standard of 
one-half the real priée as that which would give tbe sufferer the right to the 
interférence of the court, and under the Prenoh Code a vendor may require 
rescission Of the contract if he suffers injury to the extent of more than 
seven-twelfths of the price, but such is not the law of England or of any of 
the United States. 

"Fry, § 446, says: 'The gênerai rule, that the hardship of a contract is. 
independently of fraud, a ground for refusing a spécifie performance, would 
seem to carry with it the particular rule that inadequacy of considération, 
when amounting to hardship, but not to fraud, could yet be a défense, but 
there appears (notwlth.standing an expression of opinion from the beneh to 
the contrary great good sensé in refusing to adopt such a rule. To make 
a contract with an insufificient considération, incapable of enforcement by the 
purchasers, would be practically to prevent a man from selling hi.s property 
at less than its value, however impossible it miglit be to sell it at its value, 
however désirons he might be to sell it for the price actually obtained, how- 
ever désirable it might be for his interest that he should do so, and however 
unwilling or unable the purchaser might be to purcbase at its fuU value. 
The rule would, when it did not stop the sale; yet further reduce the amount 
receivable by the vendor, because the purchaser would in effect indemnify 
himself for the risk he ran by ofifering less purcbase money than he other- 
wise would haye done. The freedom of contract, includlng in it the freedom 
to enter into enforceable contracts, should never be infringed without suffl- 
clent cause; but, furthermore, if inadequacy of considération short of fraud 
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were â' bar'to spécifie pèrformancie, the questloo would arlse as to thé amount 
of Inadequacy wWch should so operate, a question not easy to answer.' 

"I think thàt l'have no diâeretion except to decree spécifie performance 
of tbis contract. Whlle there are 'expressions in tlie opinions in many case» 
that a court lof equity wtir not lend Its aid in the enforcement of a contract 
vvhere hardshlp or great hardsliip would resuit, I hâve (ound no well-con- 
sldered case where relief from such contract has beèn granted, unless there 
were somë clrcumstances outslde of that of inadequacy which, taken in con- 
nection therewith, justifled or required' the court to wlthhold its aid. Some 
such expressions are found In the older ea'ses loosely reported, where ail 
the facts do not appear. The relharks of the Ohief Justice in Union Pacific 
R. R. Co. V. C, R. I. & P. R. Co., 163 U. S. 600 [16 Sup, ■ Ot. 1187, 41 L. Ed. 
265}, seem appositë: 'The jBrisdiction of courts of equity to decree the spé- 
cifie perfoi-mance of agreements is of a very ancient date, and rests on the 
grounds of inadequacy and incompleteness of the remedy at law. Its exer- 
cise prevents the intolérable travesty iot- justice involved in pernaitting parties 
to refuse pérfdrtnance of thelr contracts at pleasure by electing to pay dam- 
ages for the bteaCh. It must not be forgotten that in the iricreasing com- 
plexlties of modem business équitable remédies hâve necessarily and steadOy 
been expanded, and no inflexible rule has been peruiltted to circumscribe them. 
As has been well said, equity has contrived its remédies so that they should 
correspond both to the prlœary rlghts of the Injured party and to the wrong 
by which that right has been violated, and has alvvays preserved éléments of 
flexibility and espansiveness so; that new ones may be Invemted or old ones 
modifled, in ordei; to meet the requirements of every case, and to satlsf y the 
needs of a progressive social condition, in which neW' primary , rights and 
duties are constontly arislng,, and new kinds of wrongs are constantly eom- 
mitted.' ; :; : i ;> , 

"A few words as to the form of the decree. It should provide for the cpn- 
veyance of the ^phosphate rock and phosphate deposit upon the lands contain- 
ing 560.2 acres, deseribed in the, plat of Simons and Mayrant, filed in the 
cause. As to the location of the right of way for the rail way or tramroad 
and the washer, let the decree direct a conveyance substantially in the form 
agreed upon betwieen Mr. yon Kelnitz and Mr. H. A. M. Smith. Tlils form of 
conveyance was producediUnder ;Sul)pœua by Mr. Smith, but, upon objection 
of the defendPïjt, the court n^served. the question as to whether it was com- 
pétent évidence,, andnpon ^iwjtionof 4efendant's counsel the same was sealed 
<and deposited W^th tbe clerk, I hâve not examined it, but as it appears to 
bave been satlsfaictory tothe çounsel for plaintifCs, and was prepared by Mr. 
Smith, a kinsman and comisel of the def endafit, and an enilneut lawyer, I 
hâve nodoubt that It makes such proyision fof the location of the right of 
way and site for the washer as is consistent with the rights of the défendant." 

For the reasoiis herein stàted, the decree bf the court below is af- 
lirmed. 



' ÏHORLET V. PÀBST BREWING CO. 
(Oir<îuit Oourt ofAppeals, Second Circuit. May 2, 1010.) 
.,: , V. , No. ,235. ",' 7' 

1. Courts (§ 365*)— -Fedebal Courts— Followino State Décisions. 

Upon the question of the measure of damages in an action in a fédéral 
court for breach of a covenant of quiet enjoyment in a lease, the court 
is govemed' by the décisions of the highest court' of the state whère the 
property is situated, so far as they détermine the question. 

[Ed. Note.— For othef cases, se© Courts, Cent. Dig. §§ 950^ 955; Dec. 
■Dig. § 365.* ■' , ' ' 

State laws as rules of décisions in fédéral courts, see notes to Wilson 
v. Perriii, Il C. C. A. 71; Hlll v. Hite, 29 C. C. A. 553.] 

•For otber cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Landlokd and Tenaht (§ 130*) — Eviction oi- Tenant— Measuke ot Dam- 
ages. 

ïhe gênerai rule in New York, establlshed by décision, Is that for 
breach of a covenant for quiet enjoyment in a lease the lessee can re- 
cover only nominal damages, wlth nothing for the value of liis lease or 
for improvements. The only exceptions to such rule whieh call for com- 
pensatory damages are In case of fraud, or that whlch api>roxlmates 
fraud, on the part of the lessor, or in case of fault, or that which 
amounts to fault, on his part ; and his making of the lease with knowl- 
edge that he is without full authority to do so does uot amount to a fault, 
unless the lessee is Mthout such knowledge and is misled. 

[Ed. Note. — For otber cases, seé tandlord and Tenant, Cent. Dig. § 479 ; 
Dec. Dig. § 130.*] • 

;In Error to the Circuit Court of the United States for the Southern 
District of New York. - ,. i : 

Action by the Pabst Brewing Company against Charles Thorley to 
recoyer damages for an alleged breach of a covenant of quiet enjoy- 
ment contained in a lease of 'certainpremises in th^ city of New York. 
In the opinion f ollowing the parties are designatéd as in the Circuit 
Court-, Modified and affirmed. ,^ 

The décision of this court, reversing a judgment sustaining a de- 
murrer tothe complaint, is reported in 145 Fed. 117, .76 C. C. A. 87. 

• Leventritt, Cook & Nathan (David Leventritt, William N. Cohen, 
and I. Maurice Wormser, of counsel), for plaintiiï in error. 

■Mayër & Gilbert (Juliùs M,. Mayer and A. S.Gilbert, of counsel), 
for défendant in error. : 

Before LACOMBE,COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge.» The principal contentions of the défend- 
ant, based upon his assigriments of error, are that the trial court erred : 

(1) In refusing to submit to the jury the question of the ambiguity 
in the lease. 

(2) In excluding testimony tending to show the intention of the 
parties in executing the lease. 

(3) In charging that the plaintiff was entitled to recover as dam- 
ages the- différence between the rent reserved and the value of the 
lease for the remainder of the term, together with the value of the im- 
provements. 

We hâve carefully considered the' first two contentions of the de- 
fendant and are satisfied that the actioti of the trial court was right 
in the instructions and rulings complained of. In view, however, of 
our concluéions with respect to the' third contention, we deem it un- 
necessary to dô more than thus state the resuit of our examination of 
the others: 

The third contention présents thè question of the measure of dam- 
ages in an action for breach of the covenant of quiet enjoyment in 
the lease. This question must be determined by the law of real estate. 
And the law of real estate which this court- is bound to regard is that 
establislïdd- by the course of décisions of the courts of the state 'in 
which t'heland is located— the state of New York. If the law be not 
settledand estabhshed, it will be our f ight and: 'duty to exercise our 

•For other cases see same topic & § ntjmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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own' îù'dgment. But,' if it be settled, we must accept the established 
rulesas authoritative decjarations of what the law is. When this case 
was beforè this, court before,' it was said : 

"Inasmueh as the question presented relates to the rights and title to the 
real estate and things havlhg permanent locality, it is to be determined by the 
décisions of the courts of last resort of the state of Kew York, so far as they 
détermine the questions hereln." 

So our inquiry heire is vvhether the courts of the state of New York 
hâve established a rule of damages in actions of this nature and, if so, 
what that rule is. It is quite probable, and quite as immaterial, that 
we niay regard the rule which we find settled as opposed to the weight 
of authority elséwhere and contrary to the sdundest principles. It is 
equally immaterial that,. if this case were.before the New York Court 
of Appeals, that court might modify in favor of the plaintiff the rule 
now established. The plaintiflE has brought its suit affecting land in 
this court, and we.must follow settled rules, not change them. Our 
only duty is to take thé law as we find it, and as we lînd it apply it. 

Two théories hâve long been adopted by the courts in différent ju- 
risdictions in determining the rule of damage for breach of the cove- 
nant of quiet enjoyment in a deed. In some of the states the covenant 
— like the covenant' of warranty— is assumed to take the place of the 
ancient warranty of the feudal law, under which, if the vassal were 
evicted by a better title, he received frora his lord other lands of equal 
value to those which he lost ; such value being computed as of the time 
of the warranty. As that which is now recovered is money instead of 
land, the same idea is carried out by giving to the party who has lost 
his land the money he paid for it and thus restore him to his original 
condition. In other states, and now in .England, the covenant is re- 
garded as one of indemnity, and the rulç, of damages is to restore to 
the grantee that which he loses by the failure of the grantor to keep 
his covenant and, consequently, thé measure of damages is the value 
of the property at the time of the éviction without regard to thè con- 
sidération paid. The iirst theory iç the earlier one.; the latter, the one 
now morei generally adopted* 3 Washburn on Real Property, p. 531; 
4 Kent'sCom.p. 4:75. 

The same théories hâve been followed in the case of leages. ■ The 
rent is the considération paid for a lease, and as a tôfiânt who is evicted 
is relieved of the rent, it is held in som& jurisdictions that heis entitled 
to recover nothing for thevalWe of-his lease or for improvements. 
Rent JDaid in advance is, of> coiifse, a considération paid and recover- 
able. On the other hand,,it is held by rnaily courts, upqn the principle 
of indemnity, that such a tenant may recover the value of his lease — ■ 
the différence betwçen the rent reserved and the value of the term, and 
also, provided thère be no double recovery, expenditureg for improve- 
ments. ; ', • 

Coniing, then, to the décisions in the state of New York, we find 
that in Staats v. Ex'rs of iTen EyCk, 3 Gaines, 111, 2 Am.l^c. 254, 
decided in 1805,' it wâs hëld by the Suprême Court tha,t under, a cove- 
nant for peaceable enjoyment the vendee, if evicted, can reçoyer only 
the considération paid and nothing for the increased value of the 
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property nor for improvements. "Chiëf Justice, Kènf reviewed tlie ori- 
gin of the rule that, in the absence of fraud, "purchaser is not entitled 
to damages for the fancied goodness of his bargain. The return of 
the dëposit money, with interest and costs, was ail that was to be ex- 
pected." 

In Pitcher v. Livingston, 4 Johns. (N. Y.) 1, 4 Am. Dec. 229. decided 
in 1809, the Suprême Court again laid down the rule of Staats v. 
Ex'rs of Ten Eyck, supra, upon the authority of that décision and 
early Eriglish cases. In Bennet v. Jenkins, 13 Johns. (N. Y.) 50, de- 
cided iii 1815, Baldwin Y. Munn, 2 Wend. (N. Y.) 405, 20 Am. Bec. 
627, dèçjded in 1829, and in several intermediate cases the same rule 
was reaffirmed and approved. 

In Kinney v. Watts, 14 Wend. (N. Y.) 38, decided in 1835, the rule 
governing the covenant of quiet enjoyment in deeds was applied to 
leases. The court said (page 41) : 

"A vendee, when he purchases, may Uisist upon spécial covenants, wliich 
will secure to hlm a perfect Indemnity for any sxpeiulitures or Improvements 
upon the premises, in case of éviction ; but if lie takes tlie gênerai covenants 
of warranty and quiet enjoyment, he has no right to complaiu that the law 
does not afford hlm full compensation for the loss and Injury which he has 
sustalnea by éviction. If he resorts to an action upon this covenant, he must 
take the rule of damages which the law lias established for a breach of it. 
A lease, where no purchase money is paid by the lessee, does not differ in 
principle, in this respect, from an ordinary conveyance in fee for a valuable 
peeuniary considération. As the lessee has paid no purchase money, he can 
recover none back upon éviction ; and in respect to the improvements which 
he may hâve made upon the premises, and the money expended upon tliem, 
he stands preclsely upon' the same footing with a purchaser, who recovers 
nothlng for improvements or expenditures ; nor can a lessee, upon the ordi- 
nary covenant for quiet enjoyment." 

In Kelly v. Dutch Church of Schenectady, 2 Hill, 105, decided in 
1841, the same rule was again stated and applied in the case of a lease, 
and a lessee evicted by a paramount title was held entitled to recover 
nothing for improvements or rise in value. The court said: 

"Under a gênerai covenant for quiet enjoyment, the rule of damages is .set- 
tled in relation to a purchaser who has been evicted. Ile recovers back the 
considération money paid for land, with Interest on the amount for a period 
not exceeding six years. The priée agreed upon by the parties is taken as 
the true value of the land without any référence to the actual value. Follow- 
ing that analogy, the rents reserved in a lease, where no other considération 
Is paid must be i-egarded as a just équivalent for the use of tlie desired prem- 
ises. in case of éviction, the rent ceases : aud the lessee is relleved from a 
burden which must be deenied equal to tlie benefit which he would bave de- 
rlved from the continued enjoyment of the property. Ilavitig lost nothing 
he can recover no damages. * * * jf this rule will not always afford a 
sufîicient indemnity to the lessee, I c-an oiil.v say, as has often been said in 
relation to a purchaser, he should protect himself by reqnirlng other cove- 
nants." 

Noyés v. Anderson, 1 Diier (N. Y.) 342, decided in 1852, was a case 
very like the présent one. In that case the défendant leased an office 
upon premises situated in the city of New York to the plaintiff, with 
rent payable monthly in advance. The plaintiff duly entered into pos- 
session and paid rent. The street inspector of the city tore down the 
office upon the ground that it constituted an incumbrance upon the 
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highway. Thé plaintiff, being evicted, brought an action against the 
défendant to recover the rent paid in advance and also the value of 
the lease. It was held that if the street inspecter acted by authof ity 
of law the existence of such authority and the probability of its being 
exercised were presumptively as well known to the lessee as to the les- 
sor, and that the recovery must be limited to the reht paid in advance. 
The court said (pag-e 350) : 

"The destruction or removal of the building, as both parties must be pre- 
sumed to hâve known, * * * was liable to oecurfit any time on 24 hoiirs' 
notice. It appears, however, to hâve been standing, and to hâve been used for 
the period of 20 years. To this, so Ifar as the évidence shows, no objection 
had been made by the municipal oJHcers of the city. We think it is a just 
conclusion that both parties contracted, the one to rent and the other to Lire 
and pay monthlyi ini advance, on the nlutual understandlng and expectatlon 
that the plaintifï would not be disturbed in the enjoymeut of the premlses by 
any action of the city corporation. * * * If the lease had confalned cove- 
nants of selsln and for quiet enjoyment, and the plaiutlff hàiJ beeii evlcted by 
a paramount title, the whole amount whlch he could hâve recovered back, in 
an action ilpon any of the covenants, would be the moneys paid in advance, 
deductlng therefrom rent at thé stlpulated rate for such portion of time for 
which the advance payment was made as the lessee had enjoyed the premlses, 
wlth interest on such balance. It is regarded as settled law in this state that 
the ultlmate extent of a grantor's responsiblllty, under lany or ail of the usual 
covenants in Ms deed, is the purchase money, with interest." 

In Pumpelly v. Phelps, 40 N. Y. 59, 100 Am. Dec. 463, decided in 
1869, the Court of Appeals stated the gênerai rule of the earher cases, 
but held that, when a vendpr contracts to sell lands in which he, knows 
that he bas no title or power of conveyance, hë is hound to make good 
to thevendee the loss of the bargain through his default. This was 
an action to recover damages for breach of an executory contract to 
convey, as to the measure of damages in which there lias been much 
discussion and différence of opinion in many jurisdictions. Several 
New York décisions say that the same rule of damages applies in thèse 
actions as in actions upon covenants, but the décisions seem not wholly 
consistent in this respect. 

Pumpelly v. Phelps was limited and distinguished in Burr v. Sten- 
ton, 43 N. Y. 462, decided in 1871, and in Margraf v. Muir, 57 N. Y. 
155, decided in 1874, and cannot be regarded as authoritative. The 
following language from the latter décision is especially pertinent in 
this case : 

"In that case [Pumpelly v. Phelps] thevendee did not know that the vendor 
had no title; Hère he did know it." ,:> 

_ Mack V. Patchin, 42 N. Y. 167, 171, 176, 1 Am. Rep. 506, decided 
in 1870, is the leading case upon which the plaintiff must stand to show 
a modification of the early rule and the exceptions to its application 
in the case of leases. In that case the court (Earl, C. J.) said : 

"In an action by the lessee against ttie lessor for breach of covenant for 
quiet 'enjoyment, the lessee can ordinarlly recover only such rent as he has 
advanced, and such mesne profits as he is liable to pay ovér; and in cases 
where the lessor is sued for a breach of a contract to glye a lease or to glve ' 
possession, ordlnarily the lessee can r^over only nominal damages and sdme 
incidental expenses, but nothing for the value of the lease/; Thèse rules, how- 
ever much theyinay be crlticised, must be regarded as, settled in this state. 
But at an early day, in England and in this country, certain cases were declared 
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to be exceptions tb' thèse niles, or, iiiore properly speaking, not to be within 
them, as, if the vendoû'te gnlîty oif fraud, or can convey, but will not, either 
from perverseness or to secure a better bargain, or If he has covenanted to 
convey, wlien he knew he had no authority to con tract to convey,' or where it 
is in his'power to remedy a defeet in his title, and he refuses orneglects to 
do so, or when he refuses to ineur expenses which would enable hini to ful- 
flll his contract. In ail thèse cases, the vendor or lessor is liable to the vendee 
or lessee for the loss of the bargain, under rules aualogous to those aijplled 
In the sale of persoual property." 

Smith, J., said: 

"The plaintifl: , vvas clefirly evicted from the prenilses by the act, procure- 
nient, and fault of the défendant. He expedited, if he did not instigate, the 
foreclosiire of the niortgage, under whlch the éviction was had. * * • It 
would be a gross wrong, if a landlord eould thus conspire and assist in turn- 
ing his tenant out of possession of demised premlses, and the latter be limit- 
ed, in liis action upon lils covenant for quiet possession, to mère nominal dam- 
ages." 

An examination of this décision shows that the only exceptions to 
the gênerai rule which the court had in mind were cases where the les- 
sor was at fault or acted in bad f aith. In the General Term décision 
(29 How. Prac. [N. Y.] 2G), which was affirmed, the lower court said 
that the active part which the landlord took in ousting his tenant took 
"his case out of the rule of damages established for the protection of 
those who hâve acted in good faith." Mack v. Patchin was also in a 
measure distinguished from a case like the présent by Burr v. Stenton 
43 N. Y. 462, decided in 1871, and already referred to. 

Iti Cockcroft V. N. Y. & Plarlem R. R. Co., 69 N. Y. 201, 203, de- 
cided in 1877, the court stated the "well-settled rùle" of the earlier 
décisions, and pointed out that the exceptions to it are founded upon 
the misconduct, fraud, or bad faith of the vendor or landlord. The 
court said : 

"The exceptions to this gênerai and salutary rule are founded on the acts 
of the vendor which évince knowledge of the existence of the defeet, or a 
want of authority to convey, thereby showing misconduct, fraud, or bad faith 
in entering into the contract, or in seeking to avold it for the^ purpose of ob- 
taining a large prlce, or an undue advahtage to which he Is not entitléd." 

In Dodds v. Hakes, 114 N. Y. 260, 21 N. E. 398, decided in 1889— 
an action upon a submission in which it appeared that a lessor had 
failed to give a lessee possession of leased premises — the Court of 
Appeals used language inconsistent with its earlier décisions which 
we hâve noticed. But this language was not necessary to the déci- 
sion and cannot be regarded as changing the well-settled rule of the 
earlier cases. 

, In Walton v. Meeks, 120 N. Y. 79, 23 N. E. 1115, decided in 1890, 
the Court of Appeals, in speaking of the rule of damages in question, 
said: 

"It is the settled doctrine in this state that, without the aid of fraud or 
bad faith, nothing can be recovered for improvements made or for the in- 
creased value ôf the premises produeed by them." 

In Matter of Strasburger, 132 N. Y. 128, 131, 30 N. E. 379, decided 
in 1892, the court said: 
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"The lunacy of Strasburger did not dtecharge or affect his covenants iii the 
leases to thè appellants. Matter of Otis, 101 N. Y. 580, 5 N. B. 571. His es- 

■tate Is llable for whatever damages the appellants hâve sustained because of 
th« breach of the covenaiit for quiet enjoymeut in the leases given to them 

• by him. 3?o the extent of such damages they are gênerai credltors, and en- 
tltled to hâve their clalm ascertalned in order to be paid in the due course 
of administration. Id. But the question is: What is the measure of their 
damages? The appellants claim that it is the value of the unexpired terni, 
less the rents reserved. This would be so if the breach of the coveuanls for 
quiet enjoyment resulted from the fault of Strasburger. Mack v. Patchin, 42 
N. Y. 167, 1 Am. Rep. 506. But the gênerai rule is, in the absence of fault in 
the lessor, that the lessee can recover only such rent as he bas àdvanced, and 
such' mesûé profits as he is liable to pay oVer. Id. See Walton v. Meeks, 120 
N. Y. 79, 23 N. E. 1115." 

; In Doçtorv. Darling, 68. Hun, 70, 7i, 22 N. Y. Supp. 594, 596, dé- 
cidée! in. 1893, the Appellate Division for the First Pepartment said : 

"ITpon a breach of a eovenaut of seisin or quiet enjoyment the value or 
expense of improvements made by the evicted grantee cannot be recovered as 
a part of his' damages." : :■ . 

, .Friedlan4 (V. Myers, JSQ N. Y. 432, 436, 438, 34 N. E. 1055, 1056, 
decided ip 1893, is the last décision upon the subject by the Court of 
Appeals,,.9;n4 is particularly rehed upon by the défendant. This was 
an action, f,9r the breach of the çovenant of quiet enjoyment. in a lease. 
,The plaintifï leased of the défendant certain premises to be used as a 
,drug stofe and made.expenditures for contemplated improvements. 
When he sought to take possession at the begin,ning of the term, the 
tenant thcn in possession kept him out upon the ground that his lease 
had not expired, and it was so adjudged in proceedings to dispossess 
'him brought by the défendant. It ■w^as held that the plaintifï was en- 
titled to recover the expenditures for the contemplated improvements. 
The court said: 

, ''Ancien tlytiie rule was that, wbere the lessor was sued for a breach of a 
.çovenant to give possession, the lessee could, ordiimrily, recover only nominal 
damages and incldental expeuses, but nothiug for the value of the lease; but 
this rule was not made applicable to a case llke the présent, wbere he cove- 
nanted to give possession, when he must be deemed to bave known that he 
had no authorlty to do so, and the lessor would then be held liable to the 
lessee for the .loss of the bargaiu. * * "■ It need not be questioned that 
,the défendant acted in good faith. Hé evidently raisjudged as to the légal 
èffect of the transaction vvlth the occupant, and did not understand that it 
created a tenancy for another year; but it was so adjudged in the proceed- 
ings brought to dispossess him, and the conséquence of the defendant's mis- 
take must be borne by him, and cannot justly be visited upon the plaintiff." 

In view of the facts in the Friedland Case, it seems clear that the 
Court of Appeals was merely applying, and not altering, the principles 
of its earlier décisions. The landlord was held liable for substantial 
damages, because he acted with knowledge of the facts, and the tenant 
without knowledge. The parties did not stand in the same position. 
,\yhjle bad faith was not shôwn, the fault and mistake were wholly 
those of the lessor, and not those of the lessee, and the former was 
only held responsible for expenditures which the latter was deceived 
into making. But we see nothing'.in the décision indicating an inten- 
tion upon the part of the Court of Appeals to change' its décision of 
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the preceding year (Matter of Strasburger, supra) that the ruie is, 
"in the absence of fault in the lessor" that the lessee can recover only 
nominal damages. 

The plaintiff seeks to fotind upon this décision in the Friedland Case 
an exception to this rule in a case where "a person undertakes to let 
premises which he has no right to let." But such an exception would 
be as broad as the rule. There can be no breach of the covenant of 
quiet enjoyment if the lessor hâve the right to let, and if compensatory 
damages are to be awarded in ail cases where there is no such right 
there can never be a case for nominal darnages. Nor do we think this 
décision — or the décision in the Mack Case, supra — authority for the 
proposition that knowledge on the part of the lessor of his want of 
fuU authority to let makes out an exception to the rule of nominal 
damages, unless the lessee is without the same knowledge and is mis- 
led. 

This examination of the course of décisions in the state of New 
York leads us to thèse conclusions : 

(1) That the rule of the early décisions fixing the measure of dam- 
ages for breach of the covenant of quiet enjoyment in a lease is still 
the gênerai rule in that state, well settled and established. 

(2) That under this gênerai rule a tenant who has not paid in ad- 
vance can, upon éviction by superior title, recover only nominal dam- 
ages, and can recover nothing for the value of his lease or for im- 
provertlents. 

(3) That exceptions to this gênerai rule which call for compensa- 
tory damages arise : (a) In case of f raud, or that which approximates 
fraud, on the part of the lessor. (b) In case of fault or that which 
amounts to fault upon the part of the lessor; but the exécution of a 
lease by the lessor with knowledge that he is without fuU authority 
to do so, does not amount to a fault unless the lessee is thereby misled. 

Thèse conclusions with respect to the rule in New York seem to be 
in accord with the conclusions reached by text-writers who bave ex- 
amined the authorities. Thus in Reeves on Real Property — a very 
récent work — the author, a professor in a New York law school, says 
(volume 2, p. 827) : 

" * * * Now In England and most of the states of tliis country (tliough 
the rule was formerly less favorable to the lessee) he may recover, in such an 
action, the total loss which he has suflfered ; that is. the reniaining value 
of the lease to him — the value of the uuexjjired term less the rent reserved. 
But in a few of the states, such as Xevv York and Pennsylvania, it is held 
that in the absence of fault on the part of the landlord, or other spécial clr- 
cumstances, the ternilnation of the tenanfs duty to pay rent sufficlently com- 
pensâtes him for the loss of his term." 

In a note to the foregoing paragraph it is said : 

"Tlfis severe rule arose froni that as to coveuants for quiet enjorment in 
conveyances in fee; and it yields to a demand for more adéquate damages 
when the landlord is at fault, or might hâve prevented the éviction, or other- 
vi'lse is fairly obligated in a larger amount." 

In Taylor on Landlord and Tenant (9th Ed., published in 1904) p. 
386, note, it is said : 

"The later cases in New York hold that, In the absence of fault upon the 
part of the lessor, the lessee can recover for a breach of a covenant of quiet 
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enjoymentonlyisuch rent as he bas ladvanced and such mesnç profits as; he Is: 
liaWe tp pay ov'êr." '. ■ , 

See, also, 18 Am. & Eng. Ency. of Law (2d Ed.) pp. 628, 629; 
Rawle on: Cbvenants of Title- (5th Rd.) § 164; Brightley's notes to 
Diivall V. Graig, 2 Wheat. 63, 4 L. Ed. 180. 

Examining the record in the présent case, we find nothing to bring 
it within the exceptions to the New York rule. The plaintiff itself 
States in its complaint that thepremises from which it was evicted be- 
longed to the city of New York, "of which ownership the plaintiff 
was fully aware and had notice bef ore entering into said lease." Thé 
plaintiff wàs in no way misled by any act of the défendant. There 
was no fraud, nor anythirig approximating it, upon bis part. Nor was 
there any fault or wrongdoîng. Both parties were fully advised as to 
the true conditions. Theyiknew that the city could take possession 
at any time, but believed that it would not do so and acted accord- 
ingly — the plaintiff tàking and holding possession under the lease for 
a considérable period. They were in the situation of the parties in 
the case of Noyés v. Anderson, 1 Duer (N. Y.) 342, already referred 
to, in which substantial damages were refused, and in which it was 
said that they contracted the one to rent and the other tb hire the city 
property "on the mutuàl understanding and expectationthat the plain- 
tiff would not be disturbed in the enjoyment of the premises by any 
action of the city corporation." 

It follows, from thèse conclusions as to the proper measure of dam- 
ages, that- the instructions of the trial court upon the subject were er- 
roneous. Upori the undisputèd facts, the judgment should bave been 
for nominal damages only, ConSequently, to correct the error, we 
are called upon to modify,rathèr than to reverse, the judgment. 

The judgment is; modified, by reducing the amount thereof to the 
sum Of one dollar, nominal darhages, without costs, and, as so modi- 
fied, is affirmed. As the judgmeht is not reversed, wé hâve concluded 
to allow no costs to either party in this court. 



THE DAUNTLESS. 
(Circuit Court of Appeals, Fourth Circuit. May 3, 1910.) 
No. .954. . 

ShIPPING (§ 81*)^IiIABILITT OJ YESSEL FOB TOHTS— NEGLIGENT MANAGEMENT 
— CONTKIBTJTOET FADLT. 

A barge wàs lying at the Èead of a slip, and her stern line was cast 
off from the pier In order to allow the bow of respondent tug to come 
between her and the pier tp reach a çoal chute, the Une being made 
fast to one of the forward bltts of the tug to prevent the stern of the 
barge from drifting aeross the slip. After the tug had coaled, she slgnal- 
ed for tïîe castirig off of her Unes, aud, swingiug her stern outward to 
avold a tug bèhlnd her, backed eut. She falled to cast off the line from 
the barge, and no one of her crew was on the part of the vessel to ob- 
serve th* fa et. Llbelant, who was master of the barge, while attemptlng 
to cast off the lîne, was eaught by a part of It which was lying in dlsor- 
der on bis deck, dragged overboard, and injured. Held, that It was the 

•For other cases see saœe topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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duty of the tug under the circumstan'ces to exercise care and give atten- 
tion to the barge, aud her faihire to do so was négligence whlch render- 
ed her llable for libelant's injury. Hcld, further, that libelant was also 
négligent in failing to keep the Une coiled in proper shape, and was not 
entitled to recover full damages. 

lEd. Note. — For other cases, see Shipping, Dec. Mg. § 81.*] 

Cross-Appeals from the District Court of the United States for the 
District of Maryland. , 

Suit in admiralty by Absalom Higbee against the tug Dauntless, 
the P. Dougherty Company, claimant. Decree for Hbelant, and both 
parties appeal. Affirmed. 

W. L. Wilhams (Arthur D. Foster, on the brief), for the P. Dough- 
erty Company. 

Wilîard M. Harris and George T. Mister (Beverly W. Mister, on 
the brief), for Hbelant. 

Before GOFF and, PRITCHARD, Circuit judges, and DAYTON, 
District Judge. 

GOFFj Circuit Judge. The libel was filed in the court below by 
Absalom Higbee, master of the barge Smoot, against the steam tug 
Dauntless, in a cause of personal damage. The P. Dougherty Compa- 
ny of Baltimore county, owner of the stearn tug, intervened, answered, 
and defended. The court below found in favor of the libelant and 
awarded him damages in the sum of $3,000, against the Dauntless, a 
largersum not being allowed as he was found guilty of fault and neg- 
ligen|Ce in connection with the accident. There were cross-appeals, 
the libelant contending that the court erred in finding him guilty of 
négligence, and also in not finding him entitled to greater damages; 
the claimant and owner insisting that it was error to find the steam 
tug at fault. Some of the witnesses were examined in open court, and 
some of them had their dépositions duly taken and subsequently read 
to the court. As the case is disclosed by the record, thé undisputed 
f acts are in substance as f oUows : Libelant's barge, the Smoot, char- 
tered to the Southern Transportation Company, loaded with a cargo 
of coal, was lying at the head of the slip, to the north of the pier op- 
érated by the Baker-Whitely Coal Company, at Canton, near the city 
of Baltimore. She had been ordered to leave the slip by 7 o'clock on 
•Monday morning, March 33, 1908. She was 149 feet long, with 23 
f eet beam. About 9 o'clock of that morning the steam tug Dauntless, 
intending to take on bunker coal, entered said slip; the barge still 
being there. In order to enable the Dauntless to reach the coal chute, 
the stern Une of the barge was thrown off from the pier, and the bow 
of the tug was run in between the barge and the pier. Then, so as 
to keep the stern of the barge from drif ting to the other side of the 
slip, a small line was thrown from the barge and made fast to the 
forward port bitts of the tug, after which that vessel, having been fas- 
tened to the pier, proceeded to coal. The Dauntless, having finished 
her coahng, blew signais directing her Hnes to be cast off, orders to 
that effect having been given by her mate, who in the absence of the 

•For otjjer cases see same topic & § numbbe ia Dec. & Am. Dlgs. 19C7,to date, & Rep'r Indexes 
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captain wîas in charge. The Dauntless was a bay tug about 97 feet in 
length and"22; feet beam of 123 gross tons. At the tîme the Dauntless 

.,blew her.whistle, and indicated that she was ready to back ont, the 
Fortuna, a tug of the Southern Transportation Company, was com- 
ing up the dock for the purpose o,f taking the Smoot out. The signais 
of the Dauntless were given before the Fortuna got into the slip. 

' The testiniony relating to\<rhat subseqùently occurred was conflict- 
ing. Those on the barge testified that the line f rom it to the forward 
bitts of the Dauntless was liot th'rown off by any one on that vessel. 
The testimony of the mate, and ôthers of the crew of the Dauntless, 
was to the effect that, when the lines were orderèd cast off, the barge's 
line was thrown off frOm the Dauntless by a deek hand, after which 
that vessel proceeded ahead on her engines slowly, in order to work 
her stern out from the pier, and also so as to;obviate colHsion with an- 
other tug — the Tormentor — which was then astern of -the, .Dauntless. 
After the stern of the Dauntless had been so worked out from the pier, 
she proceeded to back out of the slip. Resporident offered évidence 
showing that it was a practice on the part of barges situated as was 
then the S.moot to ca^t a.Hne to a tug moving out, so as in that way to 
be taken from the slip. The libelant denied that he or any one on the 
barge had. riéfastened the line to the bitts of the Dauntless. A witness 
on another barge testified that, af ter the Dauntless had blown signais 

. to çast off, 'he saw the, câptain qf the' Smoot attempting to throw a 
line OTer thé' bitts of the Dauntless. There was testimony, tending to 
show that the line running froiii't'he bitts of the Dauntless, attached 
to the cléat on the starboard quarter of the Smoot, was lying loose 
and disordèred on the deck of the Srnoot'. Thé libelant pffercd testi- 
mony showing that the loose end of said line was made fast to the 
barge's cleat by a half dozen' turns, and' that thé residue of it' was 
carefully coiled up on the deck, forward of the cleat. , When the 
Dauntless ' bâcked out, and the Fortuna' approached, the captain of 
the Srrio;ot;3ttempted to, cast. 'off' 'this line, he standing on the deck 
wheré this^irope 'wàs theh,so used ànd lyiiig, but he failed'in his efforts 
to do so,'and the tug Kâving gainée} sterriway, the line commenced to 

' run out, w'héii . his' leg was cauglit in the'bight, and he was dragged 

'pverboafd, pulled throiigh the water, ,and drawn up.the, side of the 
Dauntless. ' Hé;wàs sever'ely injcfréd, and suffered the' loss of his foot. 
The testimony is niost confiicting, ànd we find it ûseless to attenipt 
toexplain or harmonize the same, In ascertaining the truth and find- 
ing thé facts, theconceded location of the vessels âhd.the movements 
thereof hecessary to bring about the changes intended will materially 
aid in the pMper solution. of the questions we are to answer. When 
the Dauntless started to môve out, she then having her bow between 
the sterii of the Smoot and the pier, and the line from the Smoot being 
still fast-to the bitts of the Dauntless, the Fortuna close to and intend- 
ing to enter the slip, and the tug Tormentor lying astern of the Daunt- 
less, the situation was such as to require carefiil management from 
ail of those in charge of the navigation of thosé vessels. At that time 
of the crew of the Dauntless there were seven on board, but not one 
of theni was on her port side, from which only the situation on the 
Smoot could hâve been observed, which vessel had had a line fastened 
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to the port bitts of the Dauntless ever since the latter reached the pier. 
It is quite évident that the Dauntless started astern very soon after 
blowing her whistle, and without having thrown off the line that held 
the Smoot to her. In addition to this, there was no one in the pilot 
house, or on the bovv of the Dauntless, which under the circumstances 
we hâve referred to was négligence. A man in the pilot house, or 
on the bow, would hâve seen the danger, and hâve given the signal 
that would easily hâve obviated the accident. lie would hâve heard 
the cries of danger and distress coming from the Fortuna, would baye 
seen the man overboard, and could hâve stopped the Dauntless alinost 
instantly, for she had gained but little sternway. 

We are not impressed with the testimony of those on the Dauntless 
who claim that the line from the Smoot to the Dauntless had been cast 
ofif by a deck hand of that tug, after she had given the signal she was 
going to "back out." This claim, as well as the insistence of the re- 
spondent that the master of the barge, after he had been cast off, for 
some purpose of bis own, and in some way not shown, again made 
bis line fast to the tug, is intrinsically weak, is flatly contradicted, is 
unreasonable, contrary to the probabilities, and unworthy of belief. 
The Smoot was where she had a right to be, and she had the right 
to demand and receive from the Dauntless the care, attention, and con- 
sidération that ail vessels similarly situated should bave from vessels 
alopgsîde of which they may chance to be. That she was not so 
treâted is bey'ond question, that the Dauntless rieglected to giye her the 
attention and the treatment r^quired by good seamanship is pl^inly 
apparent from , thé record before us, and that she is liable tô the li- 
belant we hâve no doubt. ■ 

Whilé the tug vvas négligent, was she solely responsible for the ac- 
cident that foUowed? We are compelled by'the fàcts clearly shown to 
ahswer this question in the négative. The libe.lant was not free from 
faultj.yet, still under the circijimstances, having in view^the négligence 
of the tugj and the équitable spirit of the admiralty rule applicable in 
: such 'Câsès, he -is nevertheless entîtled to damages.' Hé was injured 
wheh éndeavoring' to extricafe himselî from a dàngerous position, 
cans^d by the négligence of the Dauntless and his own .carelessness in 
allowing the disordered condition of the line by which the barge was 
fastened to the tug. This rope was àbout 30 fathoms long, from 20 
to 30 féet only of which were used in màking fast to the tug. It was 
not coiled as it shOuld bave been, but much of, it was loose atld scat- 
tered over the deck. He knew the Dauntless was making ready to 
back out, and that, unless the line was cast off, there would most 
likely be a strain upon it. He may bave expected that the Dauntless 
would throw off his line, or may bave believed that he would hâve 
ample time in which to do so; but sfill that did not obviate the duty 
that was his, to bave his own deck in proper condition, "his own house 
in order." When the emergency was upon him, and he endeavored 
to cast off his line, he realized aiid suffered from the carelessness to 
which he had contributed, for the bight in which he was caught was 
from the rope scattered and disarranged over the deck of his barge. 

We find that the decree appealed from properly imposes damages 
on the Dauntless because of its négligence, and that it justly recognizes 
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the fault of the iibelant. The assignments of error on the appeals 
mentipned are without merit. 
Affermed, 



STBWART et al. v. BRUNE. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1910.) 

No. 3,112. 

1. Appeal and Ebbor (§ 1031*) — Beview— Hacmless Errok— Pkesumptions 

AS TO EFFECT of EKKOR. 

The presuniptlon always is, that error produces préjudice, and it Is 
only when It appears so élear as to be beyond doubt that the error Chal- 
lenged did not préjudice, and c-ould not haTe prejudiced, the complaiu- 
ing party, that the rule, that error without préjudice Is no ground for 
iieversal' Is appllcalile. , ' 

[Ed. Note. — For other cases, see Ai)peal aud Error, Cent. Dlg. §§ 4038- 
4046; Dec. Dig. § 1031.*] 

2. ÏBiA:^^ (§ 110*) — Réception of Evidence— SIisconduct of Counsel. 

ïn an action by an employé to recovei' for a personal injury, It was 
prejudicial error to permit plalntlff's counsel on the examinatlon bf a 
juror to ask questions ths e\*ldeiit purpose and 'effect of which were to 
con^ey to the jury a, strong intimation that défendant v^as Insured against 
•Buch llabllltles, , aud that the Insurance cpnipany was the real party in 
interest as défendant, contrary to what ai)peared from the record. 

[Ed. Note.— For othér cases, see Trial, Cent. Dlg. § 271; Dec. Dig. § 
IIÔ.*]^ 'i;:.. ■ . . 

3. M4STEB AND Servant (f§ 217, 238*)— JVÏasteb's Liabiljtt fcb Injurt to 

Servant— Négligence' of Servant— Àssumptiqn of Risk. 

Plalntiff, who was a licensed englneer with several years' expérience 
in operating derricks, was opèrating a derrick for défendants in pulllng 
sheet pillng, u^ed in con^tructing the foundation of a building, when he 
was injured by the breaklijg of an eyebolt to which one of the guy ropes 
of the mast was attached. The derrick was of a coinmon and usual con- 
struction, practlcally new, and v^as Sound, including the eyebolt, and be- 
Ing usedfor an ordinariy purpose. It was shown that the arnoont of power 
applled to a, piling was lef t, wholly tp, plaintilT's eontrol, and that, if after 
one pull the pillng did no^ corne out, It was eut off and left in the ground. 
HeTd, that If, as he alleged, the (ïerrick and eyebolt were being at the 
time subjected to an excessive 'atralu he alone was responsibie therefor, 
and that If, as he also alleged, the number of guy ropes was insufflclent, 
; and they were not anchoredat sufficient distance from the n)ast, he was 
as compétent ap any one; ta know sueh fact, and assumed the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 587, 
744; Dec. Dlg. §i 217; m*':, ;.., , 

In Error tô the Circuit CoXin of the United States for the Eastern 
District of Missouri. 

Action byEred Brune'b.g'ainst Alexander M. Stewart and James C. 
Stewart. Jtidgment f or plâintiiff, and défendants bring error. Re- 
versed. ;■■'■' ■■' ' '-"y'''-'' '-' '-''■' 

Percy Wérnér (Senecà ISf, Taylpr, on the brief), for plaîiitifïs in 
error. ' ' : ^ [ "' ': :'' ,^ ','.,,. 

D. D, Holmes (Ben j;J. Klleffé; oh' the brief), for the défendant in 

error. ' 

^ : ■ —i— — -i — i i i . ' . i — ; . i' iri r c _ : — : : u_ 

•For other, çasea see same topli: & J, ndmb^; in D^ç. & Am. Digs. 1907 ,to date, & Rep'r: Indexas 
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Before SANBORN, Circuit . .Judgé, and MNER and WM. H. 
MUNGER, District Judges, 

• RINER, District Judge. This was an action brought by the de- 
fendant in error, hereafter called the plaintiff, against ftie plaintiiïs in 
error, hereafter called the défendants, to recover damages for personal 
injuries alleged to hâve been sustained by the plaintiff on or about the 
5th day of December, 1907. 

The défendants were contractors, and at the date of the injury com- 
plained of by the plaintiff were engaged in the érection of a building 
at the northeast corner of Broadway and Pine streets, in the city of 
St. Eouis. In the érection of this building they were using what is 
designated in the record as a "guyed derrick" for the purpose of lift- 
ing and moving material and pulling up piling. The upright mast of 
the derrick was about 80 feet high, and a boom about 70 feet long was 
connected to said mast at its base, together with the usual puUeys and 
the usual fall and boom lines. The derrick Was held in an upright 
position by means of four steel guy lines. Thèse guy lines were each 
fastened at one end in a separate eyebolt at the top of the mast, the 
other end of the guy lines being anchored to the ground about 63 
feet from the base of the derrick, and in such directions therefrom 
as to hold the mast in a perpendicular position. The derrick was op- 
erated by means of a steam engine. The plaintiff was the engineer 
and was in charge of the engine at the time he received the injuries 
of which he complains. While the derrick was being uséd for the pur- 
pose of drawing out sheet piling, or boards, which had been placed in 
an upright position in a trench as a mold for concrète, one of the eye- 
bolts at the top of the mast broke and the derrick fell to the ground, 
something, supposedly the guy line, striking the plaintiff and injur- 
ing him. The eyebolt which broke was made of II/2 inch steel and the 
breakage revealed a clean surface without flaw or weld. 

The testimony shows that the derrick was a new one, of approved 
type, and manufactured by a reputable firm; that the use to which it 
was being put was a usual, ordinary, and appropriate one; that the 
derrick was sound in ail its parts, and had been carefully inspected 
before being set up for use at the place where the accident occurred; 
that it was designed to raise twelve tons with four guy ropes. The 
method employed in taking out thèse sheet piling was to fasten a 
chain, attached to the boom, around the upper end of the piling, start 
the engine, and pull the piling out. If after taking a pull on the pil- 
ing it did not corne out, it was Cut off and left in the ground. The 
record shows that prior to the time of the accident the men operating 
the derrick had in the manner just described taken out 60 or 70 of 
thèse piling, The plaintiff testified that he was a licensed engineer 
and derrick operator, and had been engaged in that émployment for 
several years prior to the time of the accident. The négligence 
charged in the pétition is that the derrick, "as constructed, erected, 
and maintained was dangerous and unsafe for the purpose for which 
it was being used in the érection of said building by reason of the said 
guy ropes and the said eyebolts by which it was secured being of an 
insufficient number and strength." The answer of the défendant con- 
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sisted'of a gênerai déniai, and- an, allégation of contributory négli- 
gence. 

In reply ,the plaintiff admits that the derrick at the time of the ac- 
cident wasbeing subjected tb moré than the usual strain. The avèr- 
mënt is as f ollbws : 

"Plaintiff allèges tliat it is true, however, that sald derrick, guy ropes, and 
eyebolts, as constrùrted, erected, and nmintained. were' lieing subjected to a 
greater strain than they were calculated to sustain, and further avers that 
plaintiff did not linow at the time, nor by exercise of ordluary care could hâve 
known, that said derrick guy ropes and eyeholts, as constnicted, erected, and 
nmintained, were belng subjected to a greater strain than they were designed 
and calculated to sustain." ■ ' 

A't the trial, counsel for the plaintifï, while conducting ; the exami- 
nation of the jury on voir dire; propounded the foUowing questions 

to a jurôr: ' : - . 

"Q. Does your firm earry anj* instirànce in the Océan Liability Insurance 
Conipany ? A. Not that I know of . I don't knovv what insurance the firm 
carries. 

"Q. Would tlie fact that the Océan Insurance Company, if sudi should be 
the tact, was the^ real défendant in the case, and the one who was defendlng, 
niake any différence In case yohr cohipany was insured by them?" 

This question was objected to by counsel, and the court said: 
"I am not able to say as to that. He asked the question whether or not 
he bas any connection with the iconïpany mentioned, whether that fact would 
hâve any effect, upon hlm if he did.., That is the question." 

Counsel for the defendaiit/thén' stated that his objection was di- 
rected to the last question, and thé court further remarked : 

"The court will holfl that this question, whether this concern mentioned by 
the counsel for plaintiff bas insured thé meû in the emplqy of this défendant, 
may be asked. * * • Couhèél had better state righf hère whether or not 
this Company that has beeti' ineùtioned — what is the name?- , 

"By Counsel for Plaintiff; I don't know the full name. It is commonly 
known as 'The Océan Insurance Company.' 

"By the Court: If counsel desires, they may state whether the Océan In- 
surance Company is interested in this suit or not." 

Gpunsel having declined to make any statement on the ground that 
it was immaterial, the court further said : 

"Then the question may be asked, and ànswered. Hère Is a matter that In 
my judgment Is perfectly prdper to be inquired alxjut. This man has sued 
Stewart & Co., and if Stewart & ,Co. ace earrying insurance In that company, 
tlje Océan Insurance Company, and the Océan Insurance Company is ultl- 
niately Interested in that matter, whether they are parties to the suit or not, 
inquiry may be had as tp the connection they bave, inasmuch as counsel 
hâve decfined to say whether they hâve or not, I will permit the inquiry." 

Thèse several questions by counsel and rulings by the court were 
properly excepted to and are assigned as errors. 

Under the issues formedby the pleadihgs, and in view of the an- 
swer of the juror to the first question, the purpose of the second ques- 
tion is we think at once apparent. It was.well calculated, as suggested 
by the Suprême Court of Illinois, in McCarthy v. Spring Valley Goal 
Company,, 232. 111. 473, 83 N. E. 957 : 
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"To Intimate strongly to the jury that the appellant was insured against li- 
abilitj' for accidents of this character aud that the party who would hâve to 
respond for any judgmént whieh mlght be rendered was the Insurance Com- 
pany." Chybowskl v. Bucjtus Oo., 127 Wis. 332, lOG N. W. 833, 7 L,. R. A. 
(N. S.) 357; Howard r. Beldenville Lumber Co., 129 Wis. 98, 108 N. W. 48. 

The question whe.thér or not the défendants were insured was whol- 
ly foreign to the Jssuçs beip^ tried, and the plaintiff would hâve been 
precluded f rom making direct proof of that f act, even if it existed. 
This indirect at|;enipt to gët hefore the jury extraneous matter or is- 
sues that werç foreign to the case could not be other than prejudicial, 
intensifîed in this case by the court's inquiring in the présence of the 
jury into the relationship of the défendants' counsel with parties not 
before the court, and thus placing counsel in the embarrassing position 
of either making a disclosure or admission which he might feel he 
had no légal right to make, or, by his silence, take the risk of having 
the jury infer sornething more prejudicial even than the admission 
sought to be extorted would perhaps convey. And then, as if to place 
beyond ail doubt the inference which might be drawn from the ques- 
tion objected to, that the insurance company and not Stewart & Co. 
was the real défendant, the court added: 

"This man has sued Stewart & Co., and if Stewart & Co. are carrying in- 
surance In this Company, the. Océan Insurance Company, and the insurance 
Company Is ultimately interested in that matter, whether they are parties 
to the suit or not, inqulry inay be had as to the connection they hâve, inas- 
much as counsel hâve dedined to say whether they hâve or not, I will permit 
the inquiry." 

While it is quite true that an appellate court will not ordinarily 
consider whether the amount of damages awarded by the jury was, 
under the évidence, excessive, it is proper, as bearing upon the possi- 
ble effect upon the jury, ;to consider the impropriety of bringing into 
the trial of a case matter wholly unconnected with it, the direct tenden- 
cy of which may well be to préjudice one of the parties, and the ex- 
tent of vvhich it is not always, if ever, possible to measure. "The pre- 
sumption always is that error produces préjudice. It is only when it 
appears so clear as to be beyond doUbt that the error challenged did not 
préjudice and could not hâve prejudiced the complaining party that 
the rule that error without préjudice is no ground for reversai is ap- 
plicable." Union Pacific Railroad Co. v. Field, 137 Fed. 14, 69 C. 
C. A. 536; United States v. Gentry, 119 Fed. 75, 55 C. C. A. 658; 
Moores v. Bank, 104 U. S. 635, 26 L. Ed. 870 ; Gilmer v. Higley, 
110 U. S. 47, 3 Sup. et. 471, 28 L. Ed. 62; Railroad Company v, 
O'Brien, 119 U. S. 103, 7 Sup. Ct. 118, 30 L. Ed. 299 ; Mexia v. 
Oliver, 148 U. S. 675, 13 Sup. Ct. 754, 37 h- Ed. 602; Railroad Com- 
pany V. O'Reilly, 158 U. S. 337, 15 Sup. Ct. 830, 39 L. Ed. 1006; 
Peck V. Heurich, 167 U. S. 629, 17 Sup. Ct.. 927, 42 E. Ed. 302. .: 

The next assignment of error to be noticed is based upon the re-; 
fusai of the court at the conclusion of ail of the évidence to instruct 
the jury to return a verdict for the défendant. The testimony showed 
conclusively that the derrick being used at the time the plaintiff re- 
ceived his injuries was practically new and sound ; that before it was 
erected at this place it was carefully inspected and no defects whatev-, 
179 F.— 23 
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er weré found in it; and that ît was fit for thé pùtpqse? for which it 
w4s then being used. It is true that an expert, Pirbï. fctiealy, testified 
thatthe stress on the eyebolt at the top of the mast wJth the guy lines 
placed as they were in this case with thé enginé puilling so as to lift 
fqur tons would be «63,536 pounds to the square inch, and that a boit 
of this character would not stand a stre$s greater thàh 60,000 pounds 
to the square inch. He further testified that, if thé, guy Unes had been 
placed further awayfrom the mast, tihe stress on thç éyebolt would 
hâve been decreased, also that the placing' of addîtiohal guy lines to 
the mast would lessen the stress on the eyebolt. ïfé further testified 
that that model of derrick was one that had been used for a great 
many years, but he nowhere testifies that it was unfit for the purposes 
for which.it was being used, or that there was aiîy danger in its use 
so long as the stress did not exceed 50,000 or 60,000 pounds per square 
inch, : 

It is to be borne in mind that. the plaintiff was à licensed engineer 
and derrick, operatorof many years' expérience; that he knew the 
derrick was supported by four guy lines and the distance at which 
those guy lines were ahchoréd to the ground' from the foot of the 
mast. He had worked with this and another derriclc with the same 
enginé ai: another place, and was familiar with its construction, and, 
as.operatqr of the derrick, he was chargéd with the duty of puHing 
out only the sheet piling which came withinits capacity, erected as it 
was, the whole matter of the application of power, and how much it 
was proper and safe to use, was left entirely to his discrétion and 
judgment. His testimony on this point is as foUows;, 

"Q/ ■RTjo was it thatiâirected the amouat of power when at the engine? 

À, I ma... , ■ ., . ■' 

"Q. Yoù as operator? A. Tes, sir. 

■'•Q. That was left entirely to your judgmeïit and discrétion and your meth- 
odof opération? A. Tes, sir. - ; 

"Q. Ypu say that after If goes abové three tons it Is very difflcult to tell 
hoyr muph you are puUing? A. Well, you can tell three tp three and a half 
or four tons." ■ ' 

When aboard was encountered which resisted beyond the capaci- 
ty of the derrick, the engineer had simply to desistin his attempt, and; 
the testimony shows the board was abandoned and the top eut ofï 
level with the ground. As a Hcensed enginéèr and operator of the der- 
rick, he knew, or by the exercise of reasonable care inight hâve known, 
of the cireumstances undei-, and the pUrpose for, which it was being 
used,- and to govern himself accordingto the 'situation as it existed. 
He was not asked or directed tb use the machine beyond its capacity 
as it was erected. He alone had control of the pdwer, and must hâve 
fully api>reciated the dangers of applying it beyoûd the capacity, of 
the derrick, and, if he saAv fit to apply power. beyorid- the capacity of 
the derrick as constructéd, he alone was responsible! for the resuit. 

' If, indeed, it can be said that the appliance was defective as erected, 
becausé the défendants had only used four guy lines when they should 
havel Ufeed six, or because they had not anchored the guy lines to the 
ground at a sufficient distance from the mast, that f act was well known 
to the plaintiff, as he was engaged in operating this derrick for some 
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dayS before the înjury happened. The manner in which the derrick 
was erected was apparent to his observation, and if, as he contends, 
the défendants Were neghgent in this respect, the case would fall 
within the well-known rule that where an employé receives for use 
a defective appliance, ârid with knowledge of the defect continues to 
use it without notice to the employer, he cannot recover for an injury 
resulting f rom the-defective appliance thus voluntarily and negligently 
used. Kirkpatrick V. St. Louis & San Francisco Railroad Company, 
159 Fèd. 855, 87 C. C. A, 3S; St. Louis Cordage Company v. Miller, 
126 Fed. 495, 61 C. C. A. 477, 63 L. R. A. 551 ; Glenmont Lumber 
Company v. Roy, 126 Fed. S34, 61 C. C. A. 506; Denver & R. G. R. 
Co. V. Norgate, 141 Fed. 247, 72 C. C. A. 365, 6 L. R. A. (N. S.) 981; 
Fédéral Lead Company v. Swyers, 161 Fed. 687, 88 C. C. A. 547. So 
that, in any view that may be taken of the case as disclosed by the 
record, we think the défendants were entitled to hâve the jury in- 
structed to return a verdict in their favor, and the refusai of the court 
to do so was error. 

For the errors mentioned the judgment is reversed, with instruc- 
tions to grant a new trial. 



BBWAR et al. v. MOWINCKEL. 

(Circuit Court of Appeals, Ninth arcuit. May 16, 1910.) 

No. 1,816. 

1. Admiraltt (I 118*) — Appeal— Review of Findings. 

The findliig of a trial court made on conflietlng évidence that a flrm to 
whose agent the bill of lading of a cargo of coal was Indorsed was the 
consignée, and bound by the terms of the bill of lading and charter party 
In respect to time for discharge, affirmed. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. § 770 ; Dec. Dlg. 
S 118.*] 

%. Shipping (I 181*) — ^Demubbage— Abbival of Ship— Failube op Consignée 
TO Designate Place fob Dischabqing. 

Where the consignée of a ship's cargo la given the rlght by the charter 
party to designate the place of discharge at the port of delivery, elther 
at a safe whaxf or alongslde, it is hls duty to exercise such rlght within 
a reasonable tlme after notice of the arrivai of the vessel at the port, 
and his failure to do so is a waiver of the rlght, and entltles the shlp to 
consider her voyage at an end, and give notice of her readlness to dis- 
charge,- which wiU start her lay days to runnlng. 

[Ed. Note.— For Other cases, see Shipping, Cent Dig. §§ 589-592; Dec. 
Dlg. « 181.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall v. 
Sprague, 21 O. C. A. 837;: Hagerman v. Norton, 46 C. C. A. 4.] 

3. Shipping (§ 173'^)'^Chabtbb Paett — Constbuction— Cesser Clause. 

The rule of construction of a charter party containlng a cesser clause 
relleving the çharterer from responsibility after the conipletion of load- 
•ing and also provlding that the çharterer shall pay freight aud demurrage 
for delay In dlscharging, and giviug a lien therefor, is that the ce.sser 
clause is to be construed. If possible, as Inapplicable to a llabllity with 
which the lien Is not commensurable, and where a shlp was required to 
deliver her cargo |0f coalto a purchaser, and discharge the same upon a 

*For other cases see same toplc & § ncmbbr in Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 
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gëtieral pilé, t)y whictt the lien was lost, the charteier mây l)e heia.liable 
for the freight and demurrage. : , 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 570; Dec. Dig. 

■■§ 173.*]' ,..,..,•: 

i. Shippikg (§ 49*)— IjIen on Cabgo Given b-^ Chartkb Paett— Enfoece- 
■ MKNT Against.Indobseb OF BILI/ of Lading. 

A shipowner's lien on caréo glvek by the charter pàrty is not preseryed 
aèainst the Indorsee of a blll of lading éxcept sd^fair as those terms of 
J :the charter party are expressly Incorpora ted ipto^it . 
. ^ [Éd. Note.'-for other cases, see Shipping,;Ceiit. ©ig. §§ 19&-200; Dec. 

■ r, Dig. j 49.*i ; . : . :> . • . ■ ,; ;:: ; 

5. .Shipping (§ 183*)— Demubrage— Measuke of D^MAGESi , ,,, . 

À rate of demurrage agreed upou in a cliarter;part^ for a certaiu num- 
bef of demurrage days will be adopted tvy tlie court the measure of 
damages for fùrther détention of thé ship in ihè ' tfbselice of other évi- 
dence, but it is open to either party to show that It is not the true 
measure. ' - : : : 

[Ed. Note. — 'For other cases, see Shipping, Cent. Dig. § 593} Dec- Dig. 

§ 183.*] : , , . , 

Appeal ffom-the District Court of the Ufiited States for the North- 
ern District of CaHfornia. ' ■ . ■ '■■''■■■'' 

Suit in admiralty by J. Ludwig Mowinckel, as owner of the steamer 
Rygja, against James Dewar, John McLaren, Ernest Gripper, and 
WilHam Webb, partners as Dewar & Webb,' thé Lithgow Coal Asso- 
ciation, Evan C, Evans, garnishee, and Josepji 1^. Schmidt and James 
B. Smith, sureties. Decree for hbelant (173 Fed. 544), and respond- 
ents appeal. Modified and affirmed. 

On November 30, 1907, the Norwegian Steamer Rygja wàs cchartered hy. the 
' àppeileiê to the LiÉigow Coal Association,. a corporation of Ne\v Soutji Wales, 
for thé èarriage of a cargo of ooals from Sydney to San Francisco. Tiie char- 
ter piWWded in cllaiïSe 4 that the Vessel witlv lier clirgo. f'ahaill therèwith pro- 
eeed to San ITrancisco (California) and deliver the said' full and -icomplete 
cargo Ih thé usiial and ehstomary manner, at any safe wharf or placer or iuto 
eraft alongside at San Francisco or other safe place within the Goidèn Gâte, 
al ways afloat,. as ordered by, consignées. , * * * (12) The cargo to be taken 
dèiii'éry of frdtii àlôngisidé sihip at thé average ràtë of liot léss' thâh''600'tons 
per>vork|ng^day (Supdays. and légal 'liolidàys;'éXcept'ed)', from thë titfie the 
siiïï)''ïs'lïi'bertii and ready ib disehàrêé, and 24 hours notice t'hereof bas been 
' given by the liiaSter in writlïigi''witli;12 days' allowed oii demurrage (4) ât the 
rate of four pericé t)er rêgister ton per;day." ,When ifhe 'steamer was loaded, 
the biii oï lading vs'as issuéd to the Chartérer, requiring delivery of thé cargo 
tp ordér or àssigns, çmd the captain of the steamer bore with^ him a èealed 
pacKét, the contents of which were unknown to him, coutaining'the charterer's 
copy of the bill of lading iiidorsed to Evan C. Evans, thé agent at San Fran- 
cisco of Dewar & Webb of Tandon. On arriving at SanFrancisc-o, the Rygja 
was entered at the customhouse on Pebmary 4, 1908. Having learnedT from 
a San Francisco' shippiiig journal (hat his vessel was. eonsigned, to E'van G. 
Evans, C&pt. Sveudsen, the master, gave notice,. to Evans that the steamer 
had arrived and had entered at the customhouse, and was ready for dis- 
chargé at' 3 p. m. on Februarj'' 4, 1908, On the .follo\Ving"dây Evans replied, 
âdvising thé captain that the receivers of his cargo v^ere the Westerij Fuel 
Company "who hàvé a copy of thé (ftiarter party, and from whom y oh will 
please take your orders under clause 4 of your éhàfter pftrty." He later fùr- 
ther advised the captain that the agent for the charterèr Was Joim Bameson 
ot Barneson & Hibbard, East street, San Francisco. Immediately after the 
receipt 6f Evans' letter, the master'of the Rygja- had à' conversation with 
hith, in whidh the latter said that he had hothing to do with the cargo, that 

•For otiiér cases sec same toplc & S nuitbbe Iri Dec, & Am. Diga, 1907 to date, & Rep'r Indexes 
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Barneson representecl tlie charterer, and that the cargo was for the Western 
Fuel Company. Kvans gave the captain a letter to the Western Fuel Com- 
pany, on the présentation of whioh to that company the captain was Informed 
that there was no berth to be hafl "for quite awhile," and that he woùld be 
Informed wheu he could get a berth. The captain then vvent to Barneson, 
and the latter eonflrmed the statement of Evans, and sald that he could glve 
no information as to the time when a berth could be "had, 'but thàt he would 
do his best to obtaln one îts soon as iwsslble; In a conversation with Evans 
ou February 5th, the captain was informed by Evans "that it was a very 
complicated affair," and, when he was asked to glve the captain an acknowl- 
edgment of the recelpt of his notice, Evans answered that he could not do It 
at the time. In order to clear up the situation, and ascertaln who was his con- 
signée, the captain had a second conversation with Evans on tlie afternoon of 
February 5th, and asked hini for money on acoouut of freight. Evans In- 
formed him that he had better see Barneson again about it. On the morn- 
ing of the 6th the captain called on Barneson, and aslîed for money on ac- 
oount of freight. Barneson answered that he could not do any such thing, 
and advlsed the captain to go to Evans, where he would get his money. The 
captain again ■ saw Evans, and, with a vlew to ascertaining whether or not 
he was the consignée, asked him again for ■ money on account of freight. 
Evans refused to pay money on account of freight, and suggested to the cap- 
tain that be seek légal advice. On the 7th the captain secured from Barne- 
son an acknowledgment that h© had recelved the notice of the arrivai of the 
vessel, and of her readiness to discharge, with the further statement therein: 
"WlU notify you as soon as a berth can be obtalned for dlscharglng." On 
February 7th, under advice of his attorneys, the captain sent to the Western 
Fuel Company, Evans, and Barneson each a notice detàillng the facts above 
set forth, and demanding that they severally and joihtiy, as representlng the 
charterers of the Eygja, exercise the option given by the charter party, and 
designate a place for discharge as thei-ein' 'ffrovided, and notifled them that 
the owné^ *otiId hold the proper parties responsl'ble'fôr'aemurrage and dam- 
age for ariy détention of the Eygja beyond the terms 6f the charter party, 
and for any damage resultlng îrom' their failure to desigliate a safe place for 
the cargo's delivery under the terms of said charter party. On February 8th 
Evans wrote the captain^ sàylflg: "So far as I am concërned, I hâve only to 
refer you to your charter ptCrty and to my letter of the èth Inst., instructlng 
you where your st-eamer would diSeharge. If j'Ou did not ascertaln from the 
Western Fuel Company when you flrst called on them ^ the pârticular wharf 
of theirs tliat your steamer Is toi -proceed to, I would suggest that you again 
call on the Company and get this information." Barneson answered, directlhg 
the captaln's' attention to the notice given litm by Mr. Evans refeiTlnghim 
to the Western Fuel Company for his Instructions, as to berth, "whioh notice 
we conflrm and repeat." The Western Fuel Ojmpany answered: "We are to 
take delivery of the cargo of' coal aboard yottr vessel 'as per terms of ■ yoUr 
cJia'rter {iarty." Thèse answerS léaving the captain In'doubt and uncertalnty, 
he eabled the charterer at Sydney: "Arrived hère Fehrutery 4th. Telegraph 
jttame of consignées, also wlio pays freight. Evans representlng Dewar & 
Webb and Captain Barnesoii do not admit any responsibility." jS'o answer 
was recelved to this request for information. On' February llth the cap- 
taln's attorneys wrote to the Wœtèrn Fuel Company, referring to the f act of 
the détention of the vessel slnce February 4th, and to the fact that Evans 
had informed the captain that the Western Fuel Company were the recelvers 
of thé cargo, and had a copy of the charter party, that he was to take his 
orders from the company, and conduded: "As the captain of the Rygja has 
had contradictory information on the subject, we should be obliged if you will 
affirm or dlsaffirm, the statement that, under clause 4 of the charter party, he is 
to take his orders from you as the consignées of the cargo. If you affirm this, 
you will please advise us when you became the holders of the bill of ladlng 
coverlng this cargo, and also whether the Rygja is to look to you for the pay- 
ment of her freight and demurrage." There was no wrltten answer to the 
letter, but the company informed the captain by téléphone that it was not 
the consignée of the cargo, or the holder of the bill of ladlng coverlng the 
same, and that the vessel was not to look to the company for her freight. On 
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February ISth the .«aptaln's attorneys wrote to Barneson, Informing hlm of 
the master's dilemma, and asking his help in the solution of ,it Barneson 
answered on Pebruary lôth ttoat hè bad no autliority to represent tlie ctiar- 
terer. On February ISth Evans wrote the captain that hç liad just lecelved 
a cable message from Dewar & Webb, instructing him to pay freight as per 
charter paTty "for our account," and stating that he was prepared to pay 
freight as per charter party. On February 26th Evans wrote the captain, say- 
ing:. "I am instructed by the Western Fuel Company to instruct you to take 
the Gymeric's berth as soon as sihe has finished discharge. You wlU therefore 
please be careful to see that you follow the S. S. Gymeric, and as soon as 
you are In berth and ready to, discharge give me ana/or the Western Fuel 
Company notice thereof." At that time the (rymeric was lylng in the stream, 
but on March 4th she was docked at the Mission street wharf, No. 2, and on 
March 12th sihe finished diseharglng cargo. On that day the captain wrote 
ÎJvans that, if ïte.discharged as prdered, he would be unatle to retain pos- 
session of the cargo, and would thereby lose his lien,, and requested that 
spme arrangement be made to protect his lien. He also asked to be allowed 
to see the bill of lading of the cargo, ,80 that he might know.to whom to make 
delivery. In answer to that letteç-Évans referred him to the terms of the 
charter party, and informed him ths^t the bill of lading had been lodged with 
the «ustom authoritles. Following up this information, the captain found 
from an inspection of the charterer's copy that it had been flrst endorsed by 
the charterer to Evans, that Evans had then Indorsed it to Barneson, and that 
Barneson had, in turn, indorsed it back to Evans, and the captain also dis- 
covered that on March 12th Evans had entered the cargo as consignée and 
had turned over to the çollector of the iwrt under oath the bill of lading cov- 
ering the same. On the morning of March 13fih, the steamer proceeded to the 
deslgnated wharf, where she finished diseharglng on March 22d,. reeeiving 
her freight money daily from Evans. In his llbel to reoover demurrarge for 
his détention of 39 daye, the appelleie, in addition to the other facts thereln 
set forth, alleged upon Information and belief that at the time of the arrivai 
of his vessel at the port o£ San Francisco a eontract was then in existence 
between either Evans as the représentative of Dewar & Webb, or the charterer 
and the Western Fuel Company, for the sale to the latter of the cargo after 
its delivery at said port, and that tlie détention of the steamship and the f all- 
ure of the maeter to flnd a consignée of the cargo arose through a désire on 
the part of the libelees, as charterers and consignées, to avoid responsibillty 
for demurrage. In the original answer of both the charterer and Dewar & 
Webb to the libel, it Is distinctly alleged that the Western Fuel Company was 
the consignée of the cargo, and that the master of the steamship was so in- 
formed on February 5th, but that "he refused to recognize his said consignée." 
The answer also denled that the cargo was under an agi-eement for sale after 
its delivery at the port pt San Francisco, and alleged that it had been sold 
while en Toute to the Western Fuel Company. On the trial, however, De- 
war & Webb amended thelr answer, and alleged that the charterer was the 
consignée, and that tliey were the purchasers fromi the charterer of the cargo, 
to be delivered by the charterer to Evans "landed on the wharf at San Fran- 
cisco, duty paid." T^ey also changed their answer by omlttlng the déniai 
that the cargo was under an agreement for sale after its delivery to an admis- 
sion of that fact. The trial court found from the évidence that the charterer 
delivered tihe cargo on board at Sydney for cari-iage to the port of San Fran- 
cisco ; that a bill of lading was issued to the charterer ; that Dewar & Webb 
thereafter purchased the cargo to be delivered at San Francisco, and there- 
upon, as part of the transaction, the charterer indorsed the bill of lading to 
Evans; that the purpose of the Indorsement was to enable Eîvans to euter 
the cargo at the customhpuse^ and to make sale and delivery thereof at San 
Francisco for his principal» Dewar & Webb ; that, while the cargo was afloat, 
Evans sold the same to the Western Ftiel Company, that eompauy to take de- 
livery thereof upon the wharf at San^ Francisco, the eontract also giviug the 
vendee the right to deslgnate the wharf to which delivery should be made ; 
that at the date of the arrivai of the steamship at San Francisco there was 
a controversy between the Western Fuel Company and the représentative of 
the charterer and Dewar & Webb growlng out of the refusai of the AVestern 
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Fuel Company to recel ve tlie cargo, unless tbé vendOrS would undertake to 
secure it against any damage whieh it mlght sustaln in tbe event tliat the 
cargo contalned an exeess of twenty per cent, of screenings ; that tins con- 
troversy was not adjusted until February 8, 1908, at which time the Western 
Fuel Company flnally aceepted dellvery of the «argo Under an agreement then 
made ; that the bill of lading incorporated the terms and Btipulations of the 
charter above set ont, and that, although Evans, as indorsee of the, bill of 
lading, held the légal title to the cargo untll it was delivered to the Western 
Fuel Company, stUl he held it as the agent of Dewar & Webb, and that firm 
was in fact the consignée of the cargo, and as such bound by the stipulations 
contained in the bill of lading. 

ïhe conclusion reaohed by the District Court was that Dewar & Webb were 
the consignées of the cargo, and bound by the terms of the charter party and 
bill of lading ; that, although under the charter party the consignée was given 
an option to designate the précise place of discharge, and although, if the 
option had been exercised, the lay days of the ship would not hâve commenced 
to run until she had reached that place, stlU, the option not having been ex- 
ercised within a reasonable tlme, the right to exercise it was waiyed, and 
eonsequenfly the steamship, being at the time her notice was given, at one 
of the altemate places of discharge named in the charter party, was an ar- 
rived ship; that a reasonable tlme within which to exercise the option of 
naming a précise place for discharging the cargo expiretj on February 6th, so 
that the vessel was to be regarded as an arrived ship ou February 7th, and 
notice of her readiness to diseharge was properly given on that day ; that 
her lay days commenced on February lOth, 24 hours after the notice, aud 
excludlng Sunday, February 9th, and that, therefore, the appellee was entltled 
to 12 days' strict demurrage at four pence per register ton per day, and dam- 
ages in the nature of demurrage for each day's subséquent delay, and the 
court Eeld that such damages should be prima facle calculated on the basis 
of the strict demurrage rate, but that it was open to either party to show 
that the true measure of loss to the shlpowner was less, for which purpose 
the case was referred to a commissioner. The oommlssioner, upon the évi- 
dence, found that the appellants had failed to prove that the rate of four 
pence per register ton did not express the true measure of damage, but upon 
the testimdny of one of the appellee's witnesses, he found that the true meas- 
ure of damages for the delay for the 20 days following the 12 strict demur- 
rage days was f 30 a day. His report was approved by the court. 

Nathan H. Frank, for appellants. 

E. B. McClanahan and S. H. Derby, for appellee. 

Before GII.BERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
District Court found that Dewar & Webb were the consignées. Aside 
from the presumption which attends such a finding of fact on con- 
flicting testimony, it is to be observed that the finding is well sup- 
ported by the évidence. In answering the libel Dewar & Webb al- 
leged that the W^estern Fuel Company was the consignée. On the 
trial it amended its answer, and alleged that the charterer was the 
consignée. It was not denied that the bill of lading came indorsed by 
the charterer "DeHver to the order of Evan C. Evans," that Evans 
indorsed it to the order of Barneson as agent of the charterer, and that 
it was subsequently reindorsçd to Evans. Evans attempted to explain 
the transaction by saying that the cargo was purchased for the char- 
terer "delivered on the wharf hère, duty paid," and that he indorsed 
the bill of lading over to Barneson as agent of the charterer, in order 
that he might tender the cargo in accordance with the terms of the 
contract; that, desiring Evans to finance the cargo for the charterer, 
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Barneson' reindorsed the bill of ladingto Evans, but that tlie charterer 
remainéd the owner of the cargo until it was landed on the wharf, or, 
in other words, the bill, of lading was indorsed to Evans, and he re- 
fused to accept it when he found that the terms of the contract were 
that the coal was sold, delivefed oh the wharf; and that he afterwards 
entei"ed the cargo for the charterer at the cvistomhouse at the sugges- 
tion of Barneson as agent of the charterer. Tins was on March 12th, 
and, although: theaffidavit filed in the customhouse declared on oath 
that Evans was the consignée, he testified that he made it as agent for 
the charterer, but was not allowéd so td express that fact in his affi- 
davit, and he testified that Barneson had appointed him agent of the 
charterer to enter the cargo, and had directed him to enter the cargo 
and to pay freight and duty, and take the costs of the same out of the 
money to be collected évèntually from the Western Fuel Company. 
There was no corroboration of Eyans' testimony in thèse particulars. 
On the contrary, it is inconsistent with Barneson's letter of February 
15th, in which the latter stated that he had no authority to repre- 
sent the charterer in the matter of the cargo of the Rygja. Barneson 
was not called as a'witness to corroborate apy of Evans' statements. 
It is to be observed also that in his letter of February 18th to Capt. 
Svendsen Evans stated that Dewar & Webb, his principals, had in- 
struGted him to pay the freight "for their account." In view of the un- 
disputed facts, as shown l;>y the cprrespondençe and papers, it is not 
surprising that the trial court f ailed to crédit the statements of Evans. 
He, as the agent of Dewar & Webb, was the indorsee and holder of the 
bill of lading. He filed the bill of lading in tlie customhouse, paid the 
custom duties, and required the captain of the steamship to give him 
notice of l^js readiness to discharge. He made the payments of 
freight as the discharge progressed, and he received the master's re- 
ceipts of payments on account of freight. His letters to the master 
were signed as agent for Dewar & Webb, and the^captain's letter of 
March 13th, on ascert^iniqg who his consignées were, is addressed 
to Evans as representing the consignées of the cargo, and Evans made 
the affidavit to Dewar & Webb's first answer to thé libel, in which it 
was stated that the Western Fuel Company was the consignée. 

It is contended that the Dîâtrict Court erred in holding that, under 
the charter party, notice assigning the ship to a berth must be given 
within a reasonable time, and it is said that it is immaterial when the 
notice is given so long as the ship receives the first available berth. 
The rule that the consignee's option must be exercised within a rea- 
sonable time is suppOrted by Çarver on Carriage by Sea (5th Ed.) 635b, 
and Scrutton on Charter Parties (5th Ed.) 99. In Tharsis Sulphur 
& Copper Co. v. Morel, 7 Asp. Mar. Cases (N. S.) 106, Bowen, L. J., 
said, "The option was given for the benefit of the charterers, and 
must be exercised within a reasonable time" ; and in Carlton S. S. Co. 
v. Castle Mail Co., 8 Asp. Mar. Cas. (N. S.) 325, Lord Esher said that, 
upon the arrivai of the ship in port, "the charterers became entitled to 
givë'the order as to the berth into which the ship should go, and the 
oWners W-ere entitled to receive the order from the charterers. The 
charterers had no right to wait for à month before giving the order. 
They were boûnd to give it almost immediately." The appellants 
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quote fhe language of Lord Herschel on the appeal of Carlton S. S. 
Co. V. Castle Mail Co., to the House of Lords (App. Cas. 1898, 492), in 
which he said that the obligation of the charterers to name a berth as 
soon as the vessel arrived was not to be found in the charter party. 
"It is not there in terms — ^there is no provision to that effect. If it 
exists, it rriust be onh' because that is the reasonable inference to draw 
as to the intention of the parties from the construction of the whole 
of the contract. It seems to me impossible to find properly by impli- 
cation in this contract any suçh condition,. * * * If, when the 
ship arrives, they delay naming a berth, but yet load within a reason- 
able time, they are not li'abk. The obHgation is to load. within a rea- 
sonable time." But the remarks of Lord IJerschel must be measured 
by the facts of that case,i'facts materially différent from those of the 
èase at bar, and his remairks were not concuf red in by Lord Watspn, 
■Lord Macnaughton, or Lord Shand. From their -opinions it would 
séem that, the -views of:th€ lower court as to the point under discussion 
were approved. In The St. Bernard (D. C.) ÏOô Fed. 994, Judg€ 
Brown held ^that a désignation by à charterer of a berth on .notice of 
the vessel's arrivai in port was given within a reasonable time when 
delivered within two or three hoursaftersuch. notice. Every sugges- 
tion of equity as well as the exigencies of carriage byiSea tend to: sup- 
port the rule that such an option must be exercised.promptlyjon the 
arrivai of the ship, and that then the shipowner is entitled, tO' be in- 
formed tq what bérth his ship is to be assigned. If he consents to 
give the consignée the option to name a place of discharge, he shquld 
havç the right to demand that the option be exercised within a reason- 
able time. He does not contract that his ship shall lie in the harbor as 
a storehouse of cargo. The facts in the présent case serve to empha- 
size thc; reasonableness of the rule. The captain spent a number of 
days in a blind search to find his consignée. On February 5th he was 
directed by Evans to take his, orders from the Western Fuel Company, 
vvho, Evans said, were the receivers of the cargo. But that direction 
to take orders was not an exercise of the option. When the master 
did as he was told, he found that the Western Fuel Company denied 
its obligation to receive the cargo. He then applied to Barneson, who, 
as Evans said, represented the charterer. Barneson could give him no 
information about a berth, He did not then deny that he had author- 
ity to act, but he subsequently denied it. On February lOth, the West- 
ern Fuel Company wrote the captain: "We are to take delivery of 
the cargo of coal aboard your vessel as per terms of the charter par- 
ty." But this was no désignation of a place of discharge, and on the 
following day the manager of the fuel company denied that his Com- 
pany was the consignée or the holder of the bill of lading, or that it 
was responsible for the freight. There was no exercise of the option 
until February 26th when Evans, "representing Dewar & Webb of 
London," instructed Capt. Svendsen to take the Gymeric's berth "as 
soon as she has finished discharge," and named the berth which the 
Gymeric was to take. It is no answer to thèse considérations to say 
that, if the Rygja had upon her arrivai been ordered to the bunkers of 
the Western Fuel Company, she could not hâve djscharged her cargo 
at any earlier date tlian she did. Those bunkers were not the qnly 
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.p;lacés''f ôr ' (îischarge; tô which she might hâve been' assignea. » The 
Èourt bel'ow well said thaï: if the consignée could delay naniing onC' of 
thosë bunkers as the place of discharge from the 4thi to the 26th of 
Fëbftiary, and still retain the option given by the charterer, "it would 
hâve had'the right at the làtter date to direct the vessel to proceed tô 
one of the many othèr places referred to in the charter and discharge, 
if for any reason it had béen to the ïnterest of the corisignee to so 
xîrder." We find no en^oriiti thé' Conclusion of that court that the 
f allure to exercise the option within a reasonable time was a waiver 
of the right toekerciseitat ail, and that, where a contract provides 
alternative modes of performance and gives the right of élection to one 
pâtty, upon the f ailure of such pàrty to make bis élection at the proper 
time the right to elêct the mode ôf performance passes to the other 
party. It foUows that, if the right to exercise the option was waived, 
the Rygjà' became an arrived ship as soon as she reached one of the 
alternative placés' naméd for her discharge, and she was ready to dis- 
charge, and that her lay days began to run 24 hours after she had 
given notice of that fact, ând that her delay was chargeable to the con- 
signée of her cargo. 

The appellànts corttend that' the charterer was released from its 
liability iùt demurragé aiid damages by the cesser clause of the char- 
ter party,: which prôvides: "Charterer's Hability under this charter 
party to- cease on completion of loadirtg, owners having a lien on the 
cargo for freight ahd demurragé"; and it is sâid that there is no 
évidence tojustif y the claim that the lien so confei*red was not capable 
oî énforcèment. The rule of construction of a charter pàrty which 
provides that the charterer's responsibility shall cease on completion 
of the loàding, and also providès that the charterer shall pay freight 
and démarrage for délay and créâtes a lien on the cargo for freight 
and demurragé, is that the cesser clause- is to be construed, if possible, 
as iiiàpplicable to a liàbilitiy with which the lien is not commensurate. 
Crossman vi Burrill, 17g"U. S. 100, 31 Sup. Ct. 38, 45 h. Ed. 106, and 
cases thére cited.' The court below evidently found the lien not com- 
mensurate if/ith the liability, and iil so finding there was rto érrôr. 
Thé charter party réquifed a discharge of the cargo at a placé to be 
otdered by the consigtièé; ' and freight wàs only to be paid on final 
dischargje; • The rhaâtët- ■requéstèd of Evans that the- dîscharge - be 
"madé in 'suëh a wMy 'âS tb protecfr bis' lien, but his request was ridt 
complied with. • The rtiastèr testifièd that he was required to discharge 
into a général cqal|)ilfe; Evafl's, it is true, testified that a portion odt 
the coài was taken Up irtto the bUnkers, and thenccshot into the 
Beacon Rock, andihat the Beacoh Rock then went over tô Sausalito, 
but the manager of the fuel company testified that the çoal went into 
hulks mostly, and that pnly 2,626 tons of the cargo went into ithé Bea- 
con Rock. In any view of the évidence; the cargo passed out of the 
possession of the master, and- wént into the possession of- a third 
party, the 'Western Fuel Company. The lien for demurragé, like the 
lien for freight, is lost when the cargo is delivered to the consignée. 
"The lien of a shipowner for freight being but a right to retairi the 
godds until the payment of freight, it is inseparably associated with the 
possession of the goocis and is lost by an uncônditional delivery to 
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the consignée." Chief Justice Taney in Bags of IJnseed, 1 Black, 
108, 17 L. Ed. 35. Anbth'er ground for holding that thé cesser clause 
is net applicable hère is that the clause was net inserted in the bill of 
lading and the bill of lading was in the hands of a stranger to the 
charter party. The shipowner's liens on cargo given by the charter 
party are not preserved against the endorsee of a bill of lading except 
so far as those terms of the charter party are expfessly incorporated 
in it. Carver on Carriage by Sea (6th Ed.) § 160; Scrutton on Charter 
Parties (5th Ed.) p. 50. The cesser clause is not imported into the bill 
of lading in this instance by the use of the words "ail of the terms and 
exceptions contained in which charter are herewith incorporated," for 
such words include ohly tlle conditions of the charter party which are 
to be perfornied by the holder of the feill of lading^ such as the payment 
of dernurrage and^ freight and the mode of deiivery to him by the 
shipovvner. ' Carver, § 160.' ■ , .. 

■ We find no groiind for disturbing the award made by the trial court 
for dernurrage and damages chargeable against the appellants. The 
parties to the charter party agreed upon four pence per register ton per 
day for détention during the stipulated dernurrage days. Ordinarily 
the rate of damages so agreed upon will be adopted by the court for 
f urther détention, but either party may show thàt it is not the true 
measure of the loss to the shipowner, and the rate may be adjusted ac- 
cordingly. Carver's Carriage by Sea, § 609; Randall v. Sprague, 74 
Fed. 247, 21 C C. A. 334. No effort was made by the appellants to 
adduce évidence before the çommissioner, to whom the question of 
damages was referred, to sliow that the agreed rate of four pence per 
ton did not express the true measure of damages. There was évidence, 
however, proffered by the appellee to the effect that i30 per day was a 
faif and reasonable rate foi: damages under the circumstances of the 
case, and he found that thàt siinl was manifestly the loss to the owner 
through the détention of the. ship for the 20 days following the stipu- 
lated dernurrage days. The appellee contends that the damages for 
the delay for the whole periqd shouïd be fixed at the stipulated rate of 
four pence per day per register ton, but, in view of the évidence, we 
are not Convinced that there was error in the finding of the comriiis- 
sioner or in ttie. affirmance of the same by the court. 

Having found that the lay days of the Rygjà commenced to run on 
February 5th, instead of February lOth, the decree of the District 
Court is modified, by increasing the amount awajded thereby to $6,- 
136.32, and, as so modified, will stand affirmed. 
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NHW.ENGIiAND TELEPHONB & TBLBGRAPH CO. v. MOOpB. 
(Citeuit Court of Appeals, First Circuit. May 26, 1910.) ' ' 

No. 856. 

Blectbicitt (I 10*)*f^0BSTmiciiox— INJUBIES iNcinEKT TO Use. 

/iThe foreman in ctiargeof the.ixjles and wires of an electric light coin- 
panj;, In undertaking, tp remove a ijroken wire which hung from a pôle 
ôf a téléphone compaii'y agaînst an electrie light pôle in sUch position as 
to Interfère -wlththe clim'hing àî sùch pôle by bis workmen, was not a 
voluntéer, interf eriiig with the property of the téléphone company, but 
was, acting wlthln bis duty to bis employer to remove an obstruction to 
Its own property, aud vsfa§ not requlred to flrst notlfy the téléphone com- 
pany to remoTe the' wlre ; ' and tlie latter company Is Uablé for its négli- 
gence în permittinç the brolten Vire to renlaln in such position as to 
become dangerously chauged with electricity by contact with a light 
wire, which eaused the death of the foreman when he took liold of it. 

[Ed. Note. — For other cases, see Electricity, Cent. Dig. § 9 ; Dec. Dlg. 
S 16.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Cecelia V. Moore, adniinistratrix, against the New Eng- 
land Téléphone & Telegraph Company. Judgment for plaintiff, and 
défendant brings error. . Affirmed.' - i 

Henry W. Duhn (ï^ciwérs & Hall and Pitt F. Drew, on the brief), 
for plaintiff in efror. ^ ' 
William A. Pew, Jr., fôr defendaritiH error. 

Before COLT, PUTî^AM, and LO\VEI.L, Circuit Judges. , 

LOWELL, Circuit Xudg'Ç. ' The def endat^t in, error, hereinaf ter çalled 
the plaintiff, sued the plajntiff ip error, hereinaf ter called the défend- 
ant, undfr St. Mass. 1907, c. 375. There was évidence to show that 
Marston, thp plaintiff's intestate, was killed under the f oUowing . cir- 
cumstanç^qs: I )ie was the foreman in charge of the construction, and 
maintenance qt : the pôles and wires of the, Beverly Gas & Electric 
Company. "A pôle carrying, thé wires,.of this company "stood within 
half an inch oi" a pôle \^fhich. carried, the défendants wires. There 
was évidence tçnding to'sla/:^w. that a te|ephone \yire;Ôf the, défendant, 
out of use :andj h^ving a loose end, wa's.hanging î.rpm the lattjsr, pôle 
"within a, , f éw jnçh,€§ .bf , . the , electric light pôle ; : ttiat there vvas a ben,d 
in the lower end of tÏÏé wire, and that this bendrestçd against the elec^ 
trie company's pôle, the extrême end of the wire poihting slightly 
away from the pôle and being about six inches away from it; that 
this wire was in such a position as to interfère with an employé of 
the electric light company going up on the northwestern side of the 
electric light pôle ; that it might hit him in the face or hook into his 
clothes. The téléphone pôle was on the north side of the electric 
company's pôle." This wire became crossed with an electric light 
wire, and was alive with a dangerous current. Marston and his line- 
man had finished some work on the electric light pôle. The lineman 
had descended without touching the téléphone wire. Marston said: 

•For other cases sce same topic & J numbïïk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"I guess' I will fix thait .wire before it biffs somebçdy in the eye."; He. 
mounted the pôle, took hold of the téléphone wire, and was immédiate-, 
ly killed. The défendant aglted the court to direct a verdict in its fa- 
vor. The court refused, and the jury found a verdict for the plain- 
tiff under instructions not otherwise objected to. The défendant then 
brought the case hère by writ of error. 

"It is stipulated that the only ground relied on in support of this exception 
is the contention that,.as^shown by the plaintiff's évidence, Marston was un-, 
dertalsing, at the tiine of the accident, without invitation or authority, or 
other légal justification, to interfère with the défendant Coinpany's wire, àhd 
that in the absence of willful or wanton misconduct on the part of the de- 
fendant, its duty of care to keep its wires in safe condition did not extend to 
a person Interfering with them under the circumstances disclosed by the évi- 
dence. Ail other exceptions taken by the défendant are waived." 

The défendant admits that the verdict of the jury must stand, if it 
ovi^ed to Marston any duty other than that ovved to avolunteer, the 
duty of réfraining f rom willful or wanton damage. The défendant 
contends that Marston took hold of the defendant's wire at his own 
péril. But Marston was not volunteering to remove a dangerous ob- 
struction from the defendant's pôle or f rom the highway at large, how- 
ever benevolent such an attempt might hâve been. He was seeking 
to remove an obstruction from the property and electric System of his 
own employer. This was his duty. The défendant cannot be per- 
mitted to drop a live and broken wire upon a neighboring electric llght 
pôle, and ; tben treat as a mère volunteer the electric light company's 
foreman, who removes the wire in order to make safe the place where 
his subordinatés must wàrk. The défendant urges that Marston 
should hâve called the téléphone company to remove the wire, and it 
relies particularly upon Sias v. L,owell Street Railway Co!, 179 Mass. 
343, 60 N. E. 974. Bût there the pôles in question were the property 
of the défendant street railway company. The téléphone conipany, 
the plaintiff's employer, hàd no right in thèse pôles, except under an 
agreement with the street railway which permitted their use for the 
purpose of conveying téléphone wires. In order to protect these^ 
wires, the plaintiff proceéded to set up and tighten the street railway's 
guard wires. The court held that the téléphone company was not au-, 
thorized to do this by ,the terms of the contract, and lience that itS: 
agent was a mère volunteer. In the case at bar the relations of the 
two companies did not dépend upon a contract, and Marston's right 
and duty to clear his employer's property from obstruction depènded 
upon the common law. Wfe need hdt hold that Marston- would hâve 
been authorized by the defendant's trespass to make serions repairs 
upon its electric systèm ; for ■ those he might possibly havè bèén re- 
quiredto appîy to the défendant. The défendant hère admits a 'right 
to remove ah obstruction in case of emérgency, and oùr décision turns 
somewhàt upon a comparison between the interférence with the prop- 
erty of the electric light company caused by the obstruction and the 
interférence wîth the defendatlt'è property catised' by its removal. 
Had Marstoti fdllowed the coursé which the défendant now suggests, 
and had he sent in haste for the defendant's mechanics to remove the 
ôffending wire, theyvvovtfd'jpfobably hâve asked him with sotrie heat. 
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wny he was so tihneig'httorly as "to give thém néédless trouble, and 
wïi^'Ke did îiot removërit himself. ■ ;, : 

The' forertlà^n 6f an electric light çofnjpàny, wlio firids his èm]f>loyer's 
pfdpérty màde unsafe or inconvénient By â danglïrigibit of wire rest- 
ihg ùpoti it, is not required, first, to discoyer thé ôwhership of the of- 
fending wire, and, second, either by légal proceedings or even by pre- 
Hminary notice, to require that owner when digepvered to remove his 
prbperty. We are of opinion that the court below. was right, and the 
defendant's exceptions must be overruled. 

thejudgnient of the Circuit Court is afifîrmed, with interest; ând 
the (défendant in error recovers her costs pf appeal., :, 



'':'-''''■ y' Iii re TRACY et al. ■ , ::^i;; :,-■;■ 

. ,V ; 1 /. (Clpcult Court of Appêais, Second Ciçcuit; Uaf ^S, 1910i) 

;:■■■/ -lu . ■ ;, , . -, . ■ ■ • No.' 255.:; ' ,1,, -^ <■.,.. ■ .;': ^ v 

BANKKtnPTOT (§ 224*)— PBdciïîDrNGS roB TRéclamation of ProperTï"— Pboce- 

;iJtrm ■ ■■■•■■■•■ ■ ' '■; :;,.■.■ i^ ■•■ i :., ; 

■ 'Where pétitions for the reclaniatloniofrpcopertK from a; trustée are pre-; 

;•■ sentedto a court <>f bajakruptcy, it is, ithi^ prevfiiUng pra,<îtjcie to referthe. 

..same tP, a spécial master, Instead of to the référée i^ bànkruptcy ; and 

guçh practlce shbuld; not be changed; except by à générai ordér of the 

', ' Supr'éme CMrt whlcli would be uniforni 'ta Its oiJeràtibnë. : 

pld. Note;— For other cases, see Ba^krupfcyî Decj Dig. i§-'224.*3; ; ' 

.Pétition tOiReview Order of the District Court of , the United StateS; 
for the Southern District of New York, in ,Bapkruptcy. ; , , ,. ; ' 

In the ,'matter of "William W, Tracyand other.s, bankrupts. On pé- 
tition to révise, order ol District Court.'; Affirmed,.; '': 
■ This causé' cbmes heré upon pétition, toreviewaïi order of the Dis- 
trict Courte Southern District of New York, referfing it to William 
H. Willis, as spécial master, to hèar ahd detemiihethe title and rights 
ûi persons who hâve iostituted réclamation proceedings to recover, as 
théir own, certain stocks, 'bonds, and seciirities fo:und in the posses- 
sion bf the bartkrupt or pledged by hitti, and of whichthe receiver and 
trustée hâve takeh possession, or the procéeds theïreof.' i 

Crocker & Wickes (F. S. Crocker; ôf ,counspl)^'fpr petitionèr. 
H. H. Kaufrnan, for respondents. ' ' ' . . 

• Before INCOMBE, COXE, and WARD, Circuit Judges. 

PER. CURIAM, Upon adjudication in bankruptcy the proceed- 
ings werejrefgrredto Mr. Willis,;one of the référées in bankr^ptcy, 
and it iSi >the, contention of; petitionèr that the matter under considéra- 
tion should not hâve been sent to a, spécial master, but shquld hâve 
beenbrpughjt.iOn before the référée, .uriçiÇf his^en^ral powçrs. Re- 
liancCiis! had on the provisions of tî)§,Iàst clause, of i paragraph 1 of 
General Order XII (89 Fed. vii; 3^ C. C. A. xvi), which reads as fol- 
loWs:.-- ,:' : ',J . ,;.. '.-.!•' ,;•, 

•For btber cases see same toplc £ § numBeb in Dec. & Àm. Cigs. 1907 to date, & Rep'r Indexes 
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"And thereafter ail the proeeedlngs except such as are requiretl by the aet 
or by thèse gênerai ordiCrs tO;be bad before the judge, shall. be had before the 
référée." 

There îs force in the contention that the proceedings to which juris- 
diction of référées in bankruptcy is thus extended are proceedings in 
the bankruptcy action itself. It is argued that réclamation proceedings 
are not brought to enforce claims of creditors against the bankrupt or 
his estate. They are collatéral proceedings, to establish or secure an 
independent title tO certain items of property which the applicants con- 
tend are their own. They might be brought as independent actions 
against (or by) the trustée, and their character is not changed because 
the court to which they are brought hears them, with the assent of ail 
parties, summarily wïthout formai pleadings. The référée would not 
nave jurisdiction to try an action of replevin or of trover to recover 
property or its proceeds, which it is alleged the trustée has unlawfuUy 
obtained; and it is argued that, on principle, he has not jurisdiction 
when the proceeding is summary. 

On the other hand, the case of Miller v. Nugent, 184 U. S. 1, 22 
Sup. Ct. 269, 46 L. Ed. 405, is cited to sustain the proposition that the 
référée, as such, has jurisdiction to détermine ail of the questions 
which hâve thus been referred to him as spécial master, and that the 
parties should not be subjected to the expansé of a référence. Our 
attention is also called to the amendment of 1903 (Act July 1, 1898, 
c. 541, 30 Stat. 544, as amended by Act Feb. 5, 1903, c. 487, § 18, 32 
Stat. 800 [U. S. Comp. St. Supp. 1909, p. 1317]) to the effect: 

"That neither tbe référée nor the trustée shall in any forni or ^ise receiye, 
noT sfiall the court allo^y them, any other or further conipensatlon for their 
services' than that expressly authorlzed and prescribed in this act." Sec- 
tion 72. : ' : ;•■ < 

We recognize the f act that the trustee's contention îs not free f rom 
doubt, and that an able argufhent has been presented in support' ôf the 
petitioner's contention; but we are not sufficiently satisfied as tô ifs 
correctness to givé it our assènt. The practice to which exception is 
taken has been generally adopted and is of long continuance. The 
objection is made.by one of a large ftumber of claimants, the others 
being apparently ;satisfied by this disposition of their claims, [ and it is 
not apparent how the petitioner will be injured by the décision of the 
controversy by Mr. Willis ras master, rather than as référée, except, 
possibly, % being required td pay some portion of the master's fées, 
which as yet has not been determined. 

It will create confusion in the administration of the law if one 
System is adopited :in the Second circuit and another in the other cir- 
cuits. A change sosweeping in its results should be made by the Su- 
prême Court, in order that the practice may be uniform throughout 
the United States. Althtiugh conceding' that there is much to be said 
in favor of ;the petitioner's contention, we are not convinced that we 
would be justified in making a décision so far-reaching in its results. 

The order is affirmed. 
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■ TBH KING- et al. V. UNÏTHD ' STATES. ■■' 
. (Circuit Court of Appe&ls, Second Circuit. May 2, 1010.) 

.,:No. 210.' '■ ■ .', L" -■. ; , ' :. . 

AtlENS (§ 32*)^I'E0CEEDING for DEPOiiTATION OF CHI^lIBSlfP-BEViEW ON iVP- 
PBAI.— FtNDINGS OF Fact. ' : :' : ,; ' 

A persoii of Clilnese deseent, arrested, , f or beiug unlawfully in the 

United: States, has tlie burden of proof to establisli hig daim tliat be was 

bqrn'inthis country; and a finding against Sijcii cïâiTii''by tlie commis- 

sioçér' affirmed by the District Court ou additlotial téstiniotiy, \vlU not be 

■ sét^aslde by^ an àppellatè court, unless elearJy agalust tlie weigUt of evi- 

'.'•:. 'dence. ■■•; ■■:■■, : ' -, "; . <!' • '. ■ 

i i[Ed. Note.— For, other casés, see Allens, Dec. Dig.,- § ,.'52.* 
• . , ,Oiti?enehip of .Cbinese, see notes to <3ee Foolv-;Sing y,. United States,- i 
C. G, A. 212 ; Lee Sing Far V.- United ^tsvtés, 35 C. . C. A- 332. | 

'Appe'al f ronl the District Court' of thè United Statèb if or the South- 
ern District of New York. ■" "■ ■ ■ : ; ; 

Proceeding for déportation of Yee King ànd Yee Sing under the 
Chihesè 'exéltision act. From an orderof the District' Court, affirm- 
ing ari'iordèl- of déportation made by the Gommissioner, défendants 
appeal.' 'Affirtned. ' ' ' ' " i ; 

', Thé casés wére, originally heard bêfbré United jStàtes Gommissioner 
Shields iri the Southern district pf , NeW York/'Who found that the 
défendants wéré Çhinese persons ând lâborërs and weré within the 
said Southern district without hâving the neceSsàry certificates of 
résidence. He also found that the testimotiy that they were born in 
the United States was unsatisf actory ànd unconyincing and ordered 
them deported to China. 

Max J. Kohkr, for appellants. .,■ . ■ 

. jHenry A.' Wise, U. S. Atty. (Addisoti S. Pratt,.Âsst. U. S. Atty., 
of counsel), for the United States. . 

Before LACOMBE, COXE, and -WARD,"i Circuit Judges. 

COXE; Circuit Judge. Tlie défendants attempted to prove that théy 
were citizens of the United States. Yee King "testified that he was 
born in San Francisco and lived there 11 years, when he came to 
New York where he remained for 3 years ând then went to Tarry- 
town. His parents, he says, went to China when he" was 9 years old 
and are there now, or at least they were there on the day when the 
testimony was taken, May 12, 1901. 

The only knowledge he had as to the place Jof 'bis birth was from 
his f ather, although it would seem that this information was actually 
derived from his uncïe. He says, "My father told him so and my 
uncle told me so." His uncle also was in China atthe time of the 
hearing. In fact, the entire f amily.' except the witness tand a "sixth 
or seventh cousin" had' returned to China. Young 'Sam testified that 
while he lived in San Francisco he saw the. défendant when he was 
a few months old. When asked how he was able to recognize him 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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he answered, "I know him by his mentioning he is the son of Tseung 
Tuen Dow." ' . ' ' 

On the part of the governiTient, Mr. Wiley, the officer who made 
the arrest in July, 1903, testified that at that time the défendant 
stated, in EngHsh, that he h ad no certificate, that he was born in 
the Sun Wee ■district of China, that he was 28 years'of âge and that 
he came to the United States about 2 years prior to July, 1903. He 
also said that.his, father had been in the United States and that his 
occupation was, that qf; a laundry man. , , , 

The défendant was sworn and gave some additjonal testimony in 
the District Court: ' ' 

In the case of Yee Sing, the testimony is 'stlbstantially similar. 

The commissioner who saw and heard the' witnesses and the judge 
who sàw and heard the^ défendants did ' not bebeve that they were 
born in this country. That the ' défendants are persons of Chinese 
desceiit'is concededy^they produced no certificate,' when apprehended, 
entitling them to remain in this country. The burden was, therefore» 
uponthem to èstablish by affirmative prbof their right to remain, 
and this they undertook to do by sbowing that they were American 
citizens. We do not pause to point out the incortsistencies and improb- 
abilities of the testimony oflfered for the défendants ; it is sufîficient 
that the cOmmissione'r and the,, judge do not believe the défendants' 
contention that théy were born in thè United States. The question 
hère is not what this .court would hâve, found had the testimony been 
originally taken before us. The question is— Was the fîndihg of the 
comrnissi.oner and the judge so clearly against the weight of- évidence 
as to jlistify lis iri disregârding it? The rule that this court will not 
reverse, in such. circumstahces,; has been so frequéntly follçiwed that 
we do hot deefn it nëcéssary to, do more than cite the mçre récent 
décisions on the s'ubject. Hong Yon v. U. S., 164 Fed. 330, 90 C. C. 
A. M2;Véè Yetv; y..;S. (C:C. a!) 175 Fed..5-6'5. • _ / 

It is ai^guéd that in 1892, ,'when registration of Chinese laborers 
was required, the défendants were students between 11 and 12 years 
of âge, the sons of Restaurant keepers too young to require regis- 
tration. ' ' . 

We do not discuss the interésting question of law thus presented as 
we are convinced that tliére are no facts upon whiçh to base it. ' The 
witnesses presented by the défendant bave been discredited. If their 
testimony is unworthy of belief upon the question of citizenshîp it 
cannot be feccived to sustain the défendants' right to remain hère 
upon some pther theory. We know that they were Chinese laborers, 
found hère W'ithout a certifîcâte, in thé summer of 1903. This is 
ail we know about thëm unless recourse is had tb the testimony of 
witnesses who were regarded as unworthy of belief by the cortimis- 
sioner and thç judge;. 

The facts shown are ^Yholly insufficient to support their contention. 

The judgtnents are affirmed. 

iVôF^— 24. ,. . /;■;. ',■..,!...,,■ 
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KUM STJB et al. V. UNITED STATES. 
i " ' '''(Circuit Court ofippeaïs,- Second Circuit. May 23, 1910.) 

■ ,'/ ;;j>fo. 323. •'■,; ■- '•, ' ■ ., . 

AliltelitB (§ '32*) PSOGEEDISra for DÉPOETATIOS ' Oï ClIINESEf-hRBVÏEW- ON Ap- 

! ,, Tlie.burden of prqof rests upon a person pC,the Chiçese race .arrested 
for béîrig unlawf uliy in the United Statei to, establisli Ws clatin to Amer- 
ican citlzenshlp; . and a flnding agaiiist sUeli claim by bdtli the eomiiiis- 
:^îtaer and District' Judge, on évidence in its support so gênerai Ihat it 
was impossible for the government to contradict it, -willngt bé disturbed 
by thp appellate court. ., 

[Ed, Note. — For other cases, see Aliens.Dec. Dig. S 32.*: 
Citizensbip of Chinese pepsons, see notes to Gee Fook Slng y. United 
States, 1 C. G. A. 212; Lee Sing Par v. United States, .% C. C. A'. 332.] 

' Appeal f rom the District Court of the United States ion the North- 
ern' Distnct of New York. ■: ■ : r- 

Kum Sue and Quan Ling wei-e ordered deported to Ghiha, and 
f rom an order of the District Court, àffirming that of the commis^ 
sioner, they appeal. Affirmed; » : m 

R. M. Moore and B. W. Bér'ry, for appellants. '■ 
George 'B. Curtiss (Harry E. Owen, Asst. Ul S. Atty., 6f counsel), 
for the United States. '/ ;, ;' 

BeforeîtACOMBE, CO^E, arid WARD, Circuit Judges.-; .: ^ 

COXE,,Çircuit Judge. The appellantS; are Chinese pçrsbns arrested 
in the' town' of Burke, Prarikljn coûrity, N. Y,-* , ^po^ çomplaints 
chargihg them wlth béing Unlawf u,lly in the Uni'ted gtâtes. They in- 
sist that t)iey were born inthé United^ ^States a'nd .are ■çiititlèd to re- 
main herë. The coipmisèioner and the. District J'ùdgç,,to,w.hom an 
appeal .Ayas ,ta}{çn, both f6,u'nd against ' the ' âppeUai^Jis'on thi's ; issue. 
But pne witness,' was produced, before'thè commissioner, 1?ùt on appeal 
the 'tes,|imony ' of both the appellants, and,,als.o -çf a.n6ther (Chinese 
personnamed Charley Ciibng, was takehbefore the commissioner, 
as spécial n^aster, an(J returnpd tp th.^j'udge,: who, atterejcamining the 
entire testit)i6ny; reâched , the, 'rèsulj;' that, th« 'order .of! (^cportatipn 
should^bé icifjùi'rned. The burd|eri.'wa,s, upon the appgUants, to establish 
their, citiz'çnship, ,Tiie comnîisçipnçr and'tHéjuclg'^j'çoncur in. finding 
thai thëy havenqt sustain.ed,this bùrden, :ahd .it is'how yf^l settlç4, that 
in such'- cirçjimstahces thîs, court will- nofc dis.tiirt^'i.tl^e ifiiicling u.riJess 
cjearly- against the weiçht of ". évidence.. ,:,We, havè, rs^ci';ith.e , t.es'tjirnony 
-and find; npjthing therçin 'to tâke ' this ' cà^se ,ôu't; ,6|,, the général .'^rule. 
It y/as concedéd atithe trial that the appàltânts 'are persons of Chinçse 
descent and are not of the class exempted by the ^Çhinesë excliisïpn 
act(Act May, 6, 1882, c. 126,. §3, 22.St^t.,,5.9, [U..' ,S',; Comp.' St.;i901, 
p. 1306]); that they weré arrested injtîie''town,pf Biirke, .jFr^klin 
county, N. Y., in the Northern district of New York, at àbout 10 
p. m., on May 18, 1909, at a point about four miles south of thé border 
line between the United States and Canada, the appellants being in 

*For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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a wagon wîth seven^otljer Chineke persons aiid Iwo white men; that 
one of the white men jùmped from the wagon àhd ran; that at the 
time of the arrest therappdlants and other Chiriese persons were in 
the \vagon with closed GUrtains. : 

■ On the hearing before the commissioner Lem Moon, an alleged 
uncle of the appellants, was the cMily witness pi'oduced. He testified 
that the appellants were born in Ôakland, Cal. Subsequently, . the 
appellants and.. Charley. Chong .gave testimony to the same effect. 
This testimony was- of so gênerai acharacter that it is manifestly 
impossible for the government to obtain évidence to contradict it. 
The commissiôriér âhd the judge found it so .mherently improbable 
that they did not Ijélièvé it,' and we àfé riolprèparéd to hold that their 
adioft was, arbi'trary or itheir finding erroneaus; or clearly âgainst the 
wëight'of évidence.. •'-..' ' : •;, ■ ' / 

■ IFhecasé! présents; the same gênerai fèàtures whkh; hâve freq.uently 
been passed upon by: this court,, theî latest décision being filed May 
2, 1910, in the case of Yee King andi.Yee Sing v. United States, 179 
Fed. 3«8.::' y- .-';■ >< •• . • <r(n'n. .:,.,■ ,- .. /■ 

The ottiéffS are afïlirméd/, i.; i- :': . 



.. . ^^. ^ TJHH.HÙtlSTDAT.B.' ■ ,, 

,; r' ;;,(Clrou}^ Gkim-t^f^peals,, Second Circuit. May 2, J910.), 

■ • ■ ':■■ ■ '" ■ 'f'}''<: ^1^0. 207. i:^.^.: 

SHijei^iNG (i 58*)^Oh4^kteb— Deficiency in Speed— lii^BiHTY OF ÔwnÊî?. 

Evidence pcinslderéd, and- ■fteîfi'în'suffiçieyt tp' estâblisb by the dedisive 

proof ife(ûlrfed to siiStalii an action if ôï- deçéit tliat représentations luade 

. in a; charter piartyiais jto tbe speed of thè, Yessel were not believed by the 

. o-jynerRtpj 1)6 t^ue,; and i^tljerefore not to flftitle the cliarterer to recover 

damages^ ithe charter rpartyexpressly providingtBiat "thèse particulârs 

are not gûaijantèed." ' ■ " 

[Ed. Note.— For other cases, see Shipping, Dec. Dlg. § 58.*3/ 

Appeal frorti the District Court of the United. States for the South- 
ern District! bf New,. York, '.r ; ; ! 

Suit incadmiralty by George h. Duv^l and others, composing the 
fitm of Wessel," Duval & Co. against the steamship Hurstdale; the 
Hurstdale Shipping Company, Utnited, claimant. Decree for claim- 
ant (16S Ped. 912)r and rîjbelants appeal. Affirmed. 

See, âlso,.lî'l,;Fed. 6.07. . 

Henry W. Rudd (Charles' C.Burlingham, ôf counsel), for appel- 
lants.' •'■ ■■■' "■''■■'"■•■:; -': 
' Cônvers& Eirlin (J. Parker KJtlin and John M. Woolsey, of coun- 
sel), for appellee. ' * ' \;. 

Before LACOMBE, COXE, and WARD,' Circuit Judges. 

LACOMBE, Circuit Judge. The charter party contains this clause : 

"Owners represent that the steamer under ordlnary conditions, and laden, 

wlll steam on an average about 8% knots per hour on about 17 tons of best 
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Welsi /;pft^for■.^,hou^s/,aJ)d.tt(at,J;^e^ dep,(î, \^eiglit,,çapfiçl^^^ for, cargo aud 
buÉi^eçs is ahoiit S.Sob to 5,250 tons. Thesé mrtîcûia'rs are ivot jgûata,niçcé" 

Th« italici'zed words' :'ivere inserted iii ' typewriting ; ;: 'yîks. ■ -resMue ■ of 
the paragraph was in the original printedfortnjjejtcepfthatfthe figures 
were'iihserted'Witli a peii. ■ Proof. showed 'that onithervoya'ge Covered 
by tHe 'Chafter party the average spseed of the Hurëtdale was as fol- 

lowS: '•:' " ^ .''H-.; .■■■ ' :■: ;•-:>(: r- >■■■ ■î.::,:"j :,, 

Ne* York tq Cdronel, Chili. .'.'. . .'.'. .".:. .. . .'j'... . . . .i. jJ.). . îv:.'; T' kilots- :. 

Goroiïel up and 'down eoast to, Ooronél:>\'; . .'. ... .... . .; ,-. .r;.vi7<. : ",..■<"' 

Cor<)nel to Montevideo,..,.,,..,...: , . . ,. ,..,. ^j. ...,>. 6:2: ",„ ^ 

Montevideo to Cliarlestop. .,..v. ,.., ..i. f .,',;....■..,... .,...^.';..,.: 6.'2 " 
Oiiarlestoh -to Baltimore'.'.'. .'...."... ...v'. '.'....,.'.. ■.^:... ./.''.'■.''.'.'.'■.S.S " 

The libel sets forth a'caïaseTof'actiioii for deceit,; avèf ring that the 
représentation as to speed was material, that it was' f aise and triiade 
with the intent'tbat it shotild.be acted on by the: exécution of the 
charter, that it was acted on and to l^ihelants' damage, and that in so? 
acting the libelants were- igndrahti/of: dts falsîty andrireàsoriably bc- 
lieved it to be true. Communications passed between the parties prior 
to the exécution of the charter party on Aprfl>30, 1906i; but' the ques- 
tions which hâve been discussed as to the admissibility and effect of 
thèse communications need hot be considered, since their contents 
are epitomized in the quotation supra, :,:,■,■ 

The theory of the libelants seems to bë that, although the italicized 
words may operaté to exclude any ufldèrtâking for thë" Hurstdale's 
future performance, the statemçpt:a,s.>^o speed should be regarded as 
a représentation of présent capacity, which, if false and relied upon, 
might be the basis of an aqtion for deçèit, Tt'îâiïiôt necessary to dîs- 
cuss the questions raised by the ;pres;etitatioh. of, this; theory, because 
the proofs do not satisfy usthàt the-statemeirt «that. the "steamer un- 
der ordiriary cbtlditio'ris, ,antî, ladëti', Will steaifei on âd average about 
81/^ knots per hour on abbiit 17 tonso'f'bé'st'Wel'sh' çi^al ,f Qr''24 hoùrs" 
was not acfually be^eved-iby the; défendant, ^onreàsonabïe grounds, to 
be true. To establish such a cause of action as this there mûst be 
cleai" and décisive proof thât defêndiiit did'not ^aetùally believchis 
représentation to be true. Southern Developràent Go; v. Siiva, 135 U. 
S. 247, 8 Sitp; Cï. 881,'31 ï>yEy..-6^8; , The stêaitièf hadrmàde two 
prîbr voyages; ^ oné frôm LeitH 'tô RiOjthe' otherifriam Caleuttâ to= ColV 
ombo, at a bfetter average than 8i/^'kn0ts."<'For aùght that'-we'cà;a-.see, 
her owners might reaëfenably havé bdie^'èd thàf ©n the dayrthé^charT. 
ter party was signed the Hurstdale was capable' ofrépéàtîngfhatper- 
f ormançe.!: The, change in hÇTilo^d Jpe;; whiel3^iby) iaçcç^sing' her 4??^* 
retarded her speed, was not authorized under the statute till she w,^: 
rç!.measured';,by jliloyd's suryçyoririq^fiyM:^: 2p., IJ^Ogii iJieprly: a ,rponth 
after the charter party was signed. -' < ; ,, ; .. > 

The decree is affirmed. , , , , .. -, -, , ',' -, , 
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BEINA T. UNITED STATES. 313, 

:, BRINA v.UXITED STATES. 

(Circuit CoiTrt of Appcals, Second Clrcii|t:.\ May 2, 1910.) 

1. Food (§ 14*) — Food and Drtjgs A(îT-i-"MisBEANDiNo''— "Salàd Oïl." 

"Siiladoil'.', prima facie means; ôlivp oil, and, in the absence of évidence 
tliat tlie terni has reeently acqiiired a more gênerai nieaning to ipclude 
other oils, its use wltliout furtlier explanation on jjaclvages bf cottou 
' seed oil sliipped in Interstate Comtrierce coristitiites a misbranding in vio- 
lation of Food and Drugs Act June 30, 1906, c. 3915, § 2, 34 Stat. 708 (U 
S. Oomp. St. Supp. 1909. p. 1188).^ 

[Ed. Note. — For otlier cases, see Food, Dec. Dig. § 14.*] 

2. Cbiminal Law (§ 1036*) — WeiT of'Ebror— KbView. 

The question wlietlier tliere was sufflclent évidence to warrant the sub- 
mission of a criminal case to the jury cannot be raised for the first time 
in the appellate court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2041; Dec. 
Dlg. § 1036.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Guido Brina was convicted of a criminal offense, and he bfings 
error. Aflfirmed. 

This cause cornes hère on writ of error from a judgment of the Circuit 
Court, Southern district of New Yorli, imposing a fine of $100 eutered on ver^ 
dict of a jury finding défendant guilty of a violation of the food and drug- 
act of June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Corap. St. Supp. 1909, p. 1187). 
The offense Charged was the shlpmeht from New Yorlc City to Newark, N. J., 
of eotton seed oil côiitained in cans labeled (the Itallan words In large tyi* 
and the Bnglish words in small type) as follows: 

"Ilio per Insalata, Sopraffino Vival. 

"Brand, Cotton Salad Oil extra quailty." 

It was charged that the oil was misbranded In that the label failed to dis- 
close to Italian purchasers ignorant of the English laiiguage that the oil was 
a cotton seed oil, and that it was calculated to mislead the p'Urchâser and In- 
duce him to belleve the cans contained olive oil. 

Frank Wasserman, for plaintiff in error. 

Henry A. Wise, U. S. Atty. (Goklthwaite H. Dorr and R. Stephen- 
son, Asst. U. S. Attys., of counsel). 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

IvA COMBE, Circuit Judge (after stating the facts as above). The 
section declared on (section 2) imposes a penalty on "any person who 
shall ship or deliver for shipment ffom any state * * * ^o any 
other State * * * any article of food or drug so *. , * * rnis- 
branded." It was proved that the words "Olio per Insalata" mean 
"oil for salad" or "salad oiF' and the trial judge held, and so charged 
the jury, that "as a notofioUs fact salàd oil. prima facie meâns olive 
oil," but allowed', the défendant to show if he could that "it means 
something else because of récent events which hâve perhaps ren- 
dered olive oil more :cUfficult to obtain, or that other food éléments 
hâve come to be known as salad oil." No such proof was introduced, 

•For otlier qases see same topio & § number in Dec, & Am, lîigB. 1907 tQ date, & Kep'r Ifiilejc^ 
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and the ruling is assigned as error. The Century Dictionary, Wor- 
cester's, Stormont's, Inipeml, and the Encyclopedia ail define "salad 
oil" as "olive oil." Wel;)ster's does not give any définition, We are 
satisfied that the trial judge quite properly charged, in the absence of 
any festimony- of the sort suggestedy .that "salad oil prima f acie ini- 
ports blivte oil ; that is what the world bas been accustomed to regard 
as sâlàd;bil." ' , ' „ ' , 

The; évidence showedthàt the articles complained of were sQÎd and 
shipped.iby the "Standard Trading Cq." of which défendant wasi an 
employé — its "manager." He negotiated the sale. It did not appear 
whether the coricetn Hvas a corporation, or a firm, or an individual trad- 
ing under this corporate name; nor; whether the défendant had jiny. 
interest in thê'concern other than as employé; ■ It is contended tlïât the 
Circuit Court should hâve directed a vetdict of not guilty at thêclose 
of the c^se on, the ground that there was not sufficient proôf to sustain 
a firiding ïhat he personàlly shipped thè goods or caused them tq be 
shipped. The plaintiff in error is in no position to make such conten- 
tion :iri;thi& eoart. At theiçlose of the government's case jmotioii w:as 
made to dismiss the information upon several grounds; ;one of whiiçh, 
w^S' ;■ "that' it bas not been shown that thp défendant Brina shipped 
thèse goods to any place out of the state." The motion was denied and> 
expeption,ireseryed. .^estipjçny ; was thereaf ter introduced by l;he. , de- 
fendantion the varions issues in. ;the case, .part o£ it being directed to. 
thiê Jmatter of shîpment. At the': close "of thè case défendant renewed 
bip rflotioil tà dismiss the'ihformaltion, but only "on the ground that 
ithad^n^i; Jjeen^,sho\yn by any lévîderiçe, that the, c^'p Iwh.içh was us.ed, 
in this case deceived any of the public"; i: Thisi motion was denied>; 
the court stating that it was "the only question for the jury." No ob- 
jection ,was taken on the grçund that shipniêilt was not prbvéd, nor 
was thére any xequest, to go to the jury on that question. There is, 
therefore, no exception in the case which raises the point now relied 
upon. 

The judgment is affirmed. 



>;JUEïIG,ST;V. GtJLLBERG et al. , 

(Circuit Court of Appeals, Second Circuit. Marcli 7, 1910. Ordering Eear- 
' gument, March 30, 1010. Oh Relieàrlng, May 2; 1910.) 

;' , ,, Np. 120.. . .. .: ,,, ■ 

PAiiÉNTS (§ 328*) — Ini'Kingkment— Signature-Gathebing Machine. 

The Jueigst ' patent. Ko. 761,496, ïor a slgùattire-gatliering machine, 

elaitn X, wa^ not anticipated, hut çpversi^ ijoveJaiid patentable Iniprove- 

rneut |0n the maicljlnes of. the prior art, an!i,is, çntitled. |to a fair range of; 

équivalents; a,lso; ftëJVZ .inh-iiiged. Clalm 19 7i.cW fnvaild as a substantial 

^ ''duplication of-claltn ï,' and tlié reniàlnihg elalms riot ijiifringed. 

- 'Appeal from thé Circuit Court of the United Stat«s for the South* 
ern District of New York. . ': r 

•FofôtheJ cases «éèraiire tot>lcft t NUMBïB In Dec; & Ani. ÉiÉsMSO? to date, & Rep'r Indexe» 
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Suit in equity by Charles A. Juengst againsf Alexànder Gullbergf 
and Charles L. Sniithy, as copartners. Decree for défendants, and 
complainant appeals., ''Retfersed. , ■ , , ' 

This cause cornes Iiere ou appeal from a decree of the Circuit Court, Soutli- 
ern Distric-t of New Y'orlc.'clisuiissing the bill. Ttie'snit was brouglit for al- 
leged infrlngeiueut ojÇ Igtters patent No. 7G1,496' issued May 31, 1!X>4, to 
Charles À. Jueiiggt for a signature-gathering maphine, The, opinion of the 
Circuit Court Wiilbe foiUKl In 371 Fed. 428. The folloiving excerpt therefrom 
suceinetly describes the art, 

"Printed sheets, as tbey corne from a printing machine,; are usually; fplded 
once or more. Thèse folded sheets are known to the trade as signatures, 
They may be in pamphlets or slmply sheets. They are ' gathered to form a 
bpolt or mfig^zine. A signature-gathering machine takea thèse several sheets 
or pamphlets automatieally, and assembles them for the book or magazine. 
As thèse sheets or pamphlets called signatures are frequently imperfect, by 
leaves being missjug or too niany présent, it is essential that the machine be 
so constructed that it shali gather only perfect signatures, and that imi>er- 
f ect signatures may be detected in such a manner that the error may be 
readily corrected. The machine mu^t be a(^Justed for a pre-determlned thieli- 
uess of the signatures, and, if there is a déviation from that, it must be de^ 
tected." 

Ralph L. Scott (F. B, Brock, of counsel), for appellant, 

W. E. Warland (William J. Wallace, of counsel), for appellees. 

Beforè LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
patent states that the object of the invention is to detect signatures or 
sheets which for any reason are imperfect, reversed, or are variations 
from the predetermined thickness, and to immediately act upon devices 
to stop the machine, so that the same may be removed or rectified. 
According to the spécifications the 

— "invention coinprises in a signature-gatherer and In combinatioti with a 
stopping aiid starting meclianism and a signature-gripper oif any well-known 
or desired character, a device intermèdiate of said devices, which Is actuated 
and contrpUed by the latter or signature-gripper device and which exercises 
â control upon the former devlce^that is, the device for stopping and start- 
ing the niachine^-wliereby variations from the predetermined thickness of 
the signattire or sheet act upon the aforesald intermèdiate device for their 
détection and stopping the' maehipe. I prefer that this intermèdiate device 
shall be in the form of ad.iustable plates mounted upon an arm thaf is adapted 
to be moved into contact with the stopping and, starting mechanism and that 
an arnl and finger moved by tlie griiiper device shall move over the surface 
of thèse plates and imiss through a regulatable ' aperture between the sâme, 
■provldlng the sheets and signatures agrée in thickness, and in case they do 
not agrée and are tpo thick or too thin this finger shall stop on the surface 
of said, plates and with the furtl:ier movement of the gripper , stop the ma,- 
chine, and In connection with thesè' devltes I employ means for ad,iustihg tlie 
closed relation of the gripper-jaws in projxirtlon to the thickness of the signa- 
ture or sheet, this adjustment acting to control the position of the aforesald 
finger, so that It will truly pass thropgh tlie aperture between said adjustable 
plates," . , r 

In cénsidering the prior art, the Circuit Court referred to certain 
"signature-gathering machines on the market involving the same 
principles." We are not satisfîed from the évidence that thèse wete 
prior to the date of invention, which was prdved to be several mdnths 
prior to the filing of the application. In neither such machines nOr in 
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the prier art disclosed in patents and publications did the Circtiit Court 
find anticipation and it held'the patent to be valid, in wliich conclusion 
we concur. The only subject which need be discussed is the question 
of infringement. ; 

' The claims are unnecessarily numerous, 20 in ail, of which Nos. 
1, 3, 3, 0, 6, 7, 8, 9, 12, 13, 14, 15, and 30 are involved. It will be 
sufficient to quote the first three, since; the; others are as detailed as 
are Nos. 2 and 3, some bf them more so : , 

"1. In a sigiiâ'ture-gatherer, the eombination with a stopplng and startlng 
meeliàHisiii and a slgnaturè-gripper, bf an adjustaWe device lutérniediiite ,Qf 
said meeliahlsm àôd'gripper and actuated ainâ controlled by the gripper ânti 
exerclsing a eontrol on the sald' mechanism, whéreby Variations fronl the pre- 
deteriïiiiiëd thiekriesy of the signatures or sheèts act lipon thjS iiitermédiaté 
device for their détection and stop the machine. 

"2. In a Slgnature-gatherer, thé' eombination with; a stopplng and startlng 
riiechanism, ària a Élghature-grippèr, of méaiis for adjustîng the closed rela- 
tion of the gripper- jaws iri; proixjrtion to' ' thë thicknéss of the Signature or 
sheet, a devlce^* Intërmediate of i the stop{jing and startlng- meciianîsin and 
gripper, àe*uà'ted''àhd' controlled b'y' the laftet arid exércising a eontrol on the 
former device, whereby variations from the predeterniined thiekness of the 
signature or ..sheet fict upon the, irjtermediate device fpr their- détection and 
stop the machine: ^' 

"3.-In a sigiiâture-gatherer, the eombination with a stoppitog and startlng 
mechanism aïicl a -signa turçr gripper, of nieaus for adjusting the closed, relation 
of the gripipèf-jaws in prôixirtion to the thlckuess of the signature or sheet, a 
part movable with the. gripper, a lever having ^ part adjustable and co-acting 
with said iiiovable jSàrt, and which parts are lliterniedlafe of the stôppiug ànd 
startlng mechanism and gripper, whereby Variations from thé predeterniined 
thiekness of the, signatures or sheets act upon, the part movable: .with the 
grippiug to shift the position of the Same and cause the engagement thereof 
with the adjustable part of the lever to swing; the same aud stop the ma- 
■ehine." , . ' 

The patent shows, a grip-lever, D, which swings towards a pile of 
signatures, and, after it has seized one of them, swings back to a 
carrier oh which the signature is dropped, whereupon the grip-lever 
moves forward agâin. So much is old artd the défendant also uses a 
swinging grip-lever. Both levers bave gripping, jaws ât the lower end 
which open tO',receivç the signature; close on it, and subsequently 
open to let it fall on the carrier. In thernachine of the patent the up- 
per jaw is Hgid and the lower jaw mo^yes. The' réverse is the case 
in the defendant's riiachine, which is ati immaterial différence, in- 
volving no change of function. It is apparent that, when the jaws 
are closed on twosheetâ of paper, they hâve corne doser together 
than when they are closed on four sheets. The movable javv beihg a 
lever, it is algo apparent that, if the gripping end of it varies in posi- 
tion when it has gripped varying thicknesses of paper, the other end 
of the same lever will also vary in -position, and so will whatever part 
is attached to such end. At this f urther eiid of complainant's lever 
is a rod, D3, D4, which runs upward a considérable distance and has 
a shortarm, D30, and a long arm, D15, nearly at right angles with 
the rod. This rod; is pivoted on a projection of the gripper-lever in 
suG^i away as to permit motion of both the short arm and therod and 
.long arni: on the. pivot. ^ The rod, pivot, andarms move as the gripper- 
iieverjiswings, and' also,' movç on their own pivot. Without going into 
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elaborate détails of the mechanism, it may be stated that, when the 
gripper-lever bas moved in and the signature is between the open 
jaws, an auxiliary shaft, F, through Connecting parts pulls up the 
short arm, D30, which depresses the rod, D3, D4, and makes the lower 
jaw close on the sigriature. The gripper-lever and ail parts then move 
eut, and, when in proper position, a further movement of the auxiliary 
shaft, F, through Connecting parts, depresses the short arm which 
causes the rod, D3, D4, to rise and the lower jaw to open. The long 
arm, Dlo, is the detector arm provided with a finger or projection at 
its extremity. It is rigidly connected with the rod. Since the rod 
is connected to one end of the pivoted movablè jaw, its position in 
space when the jaws are closed will be influenced by the thickness of 
the package of paper on which the movable jaw bas closed, and that' 
influence is also felt in the detector arm. By reason of the location 
of pivots and proportion of parts, changes of position in the gripping 
end of the jaw are exaggerated at the end of the detector arm. A 
unit of displacement iti space at one end of the chain of mechanism be- 
comes many units at the other end. Therefore such a slight différence, 
as would be caused at the jaws by the absence of a single sheet from a 
signature of 16 sheets is sufficiently increased at the finger of the long 
arm to allow it to be utilized as a detector of such absence. This is 
accomplished by interposing the stopping and signaling mechanism in 
the orbit which the detector arm follows, as it moves in and out with 
the swing of the gripper-lever and up and down with the rod under 
the action of the auxiliary shaft, and then opening a pathway through 
the interposed parts of such stopping and signaling mechanism, which 
the detector finger may travel unobstructed when its movement in 
space is such as it will follow when the predetermined number of 
sheets are gripped. This opening, however, is so circumscribed that 
if, by reason of an abnormal number of sheets àflfecting the position 
of the movable jaw, the detector finger travels in an abnormal orbit, 
it wiU contact with one or other side of the pathway, and Operate the 
stopping and signaling mechanism. This is accomplished by gauge- 
plates, B3, B4, on a prolongation of a swinging lever, B, which con- 
nects with the stopping devices. Thèse gauge-plates, the- spécification 
says, "are adjustable towards and from one anôther by (screws) to 
increase or lessen the diameter of the aperture or slot through which 
the gauge-finger (detector finger) is adapted to pass." 

This device, the detector arm and finger in co-operation with the 
movable gauge-plates, is the invention of the patent (see first quotation 
supra). It is the device, intermediate the stopping and starting mech- 
anism and the signature-gripper, "which is actuated and controUed 
by the latter or signature-gripper and which exercises a control upon 
the former device — that is, the device for stopping and starting the 
machine." The spécification, as it seems to us, goes into entirely un- 
necessary détails as to those other mechanisms, which the patentée 
nowhere asserts to be his invention. In conséquence it is difiicult to 
eliminate the essentials from the nonessentials, and one is likely to be. 
misled by différences between parts of the described machines of com- 
^plainant and défendant which in reality hâve nothing to do with the 
device claimed. 
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Defendant'sieritire machine differs in many respects as to parts and 
arrangerhents from theentire machine, described in the spécifications. 
The stopping mechanism is hung upon a separate shaft. The open- 
ing and closing of the jaws is effected not by a rod, but by a toggle 
and spring which are operated by a sliding pin in the gripper-lever. 
It is not' necessary to recount ail the différences, since we are con- 
cerned only with so much of the device as deals with the détecter arm. 
Attached to the swinging; gripper-lever of défendant is a pivotêd arm, 
one end of which is connected by a rod, D3, D4, with the outer end 
of the movable jaw (the upper jaw in defendant's machine). At the 
other end of the arm is a projection or finger which describes an orbit 
as the gripper-lever swings and the jaws open and close. In the path 
of this moving finger is located a prolongation of the stopping mechan- 
ism, presenting an opening through which it moveâ' under normal con- 
ditions, but which opening may be regulated as to size and location 
by adjustable dogs. Through the action of the movable jaw and of 
the rod, D3, D4, the position in space of the finger, or detector, is 
changed as the thickness of the package of paper changes, and by rea- 
son of the projportion and position of the parts the différence is ex- 
aggerated so that the dogs may be easily adjusted to bring the stop- 
ping mechanism into opération by intercepting the moving finger when 
it follows an abnormal orbit. This device seems to us to be a fair 
équivalent of the detector mechanism of the patent; it effects the same 
function by the Opération of similar parts similarly arranged. 

By référence, however, to the first^quotation, it will be seen that 
the patentée in connection with his device employs means for adjusting 
the closed relation of the' gripper-jaws in proportion to the thickness 
of the signature, this adjustment acting to Control the position of the 
finger, so that it will truly pass through the aperturè between the ad- 
justable plates. This "means for adjusting the closed relation of 
the gripper-jaws" is found in the rod, D3, D4. This is a two-part 
straight rod. The lower part of D4 is inserted into the upper part of 
D3, and by means of screw-threads, a screw-cap, hooks, etc., the com- 
bined lengths of the two parts of the rod can be àltered easily and 
with great nicety "to adjust the grippera for signature or paper of 
différent thicknesses." There is much conflicting testimony as to this. 
part of the machine, but we are satisfied that this adjustment is es- 
sential to the effîciency of the gripper-jaws, and that in this respect 
there is a^ différence between the two machines. Farther along in 
the - train of mechanism which opérâtes the jaws of the patented device 
there isra sprin^y D21, and we were at first impressed with the con- 
tentiori of complainant's expert that in it was to be found the operatiVe 
force which closed the jaws. More careful study Of the device, how- 
ever, has satisfied us that, although it may take up a bit of lost motion,' 
the opening and closing of the jaws are both effected by the unvarying 
séquence of movements of the auxiliary shaft, and, unless the lengtb 
of the rod, E)3, D4,is' adjusted, as the spécification says, "for signa- 
tures of différent thicknesses," the jaWs will not close suflficiently to 
be perfectly efficient. The défendants' jaw-closing device — the tog-. 
gle and spring-^seems capable of effecting a full closing, métal to mét- 
al, without so much adjustment. The testimony supports this conclu- 
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sion. Défendants' rod, D3, D4, is made of two parts with turn- 
buckles, an arrangement which they contend is a mère shop expédient 
to cheapen original construction. Since infringement was charged 
thèse turn-buckles hâve been riveted in place so that the user can no 
longer by adjustment alter the length of therod, and with this change 
the jaws operate perfectly with every change of thickness of signa- 
ture, closing métal to métal when there is no signature between them. 
We therefore find that défendants' rod, D3, D4, is not an infringement 
of complainant's rod, D3, D4. The resuit is that there is no infringe- 
ment of any claim in which the rod, D3, D4, is made an élément as 
"means for adjusting the closed relation of the gripper-j^ws in pro- 
portion to the thickness of the signature or sheçt." ^ This éliminâtes 
every claim except the first. 

The length of the rod, D3, D4, alïects the position in space of the 
détecter finger, and défendant contends that the patent must be re- 
stricted to an adjustment of that finger by the screw-cap arrange- 
ments which regulate the lerigth of the rod. But the spécification does 
not so State. It asserts that the opération of 'the finger in makîng 
clearance or en countering 'obstacles is effected by the shifting of the 
gauge-plates, on the arm, B, which as we hâve seen is the équivalent 
of the adjustment of dogs, B3, B4, of défendants' device. The régu- 
lation of the length of the rod may be essential to the efïîciency of 
the gripper-ja^vs, but it is not essential to the clearance or contact of 
the detector finger with parts ôf the stopping mechariism. Claim 1 is 
confined to the adjustable device intermediate the gripper mechanism 
and the stopping mechanism. It présupposes an efficient grîpper-mech- 
anism and an efficient stopping mechanism. The patent discloses 
such mechanisms, both efficient. The défendant by using a mechanism 
to make the gripping efficient which difïers from complainant's does 
not escape this claim, so long as the "adjustable intermediate device" is 
the équivalent of the "adjustable intermediate device of the patent," 
which we are satisfied that it is. 

The decree is reversed and cause remanded, with instructions to 
enter a decree in favor of complainant for infringement of claim 1 
only. Since neither side bas prevailed as to ail the claims involved, no 
costs to either side. 

Ordering Reargument. 

PER CURIAM. A reargument is ordered on the single question 
whether the prior art négatives invention under claims 1 and 19 as 
this court bas construed them. The argument must be strictly con- 
fined to this single question, and one-half hour will be allowed to each 
side. The briefs filed on main argument may be used, or new ones 
if the parties prefer. 

On Rehearing. 

LACOMBE, Circuit Judge. Décision was rendered and opinion on 
this appeal handed down March 7, 1910. As to ail the claims involved 
except the first (and the nineteenth, which by some oversight we sup- 
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posed was not presented on the appeal)', we held with the Circuit Court 
tHafinfringëment was not shown, because ail of them include as one 
elemeiit of the combination "means for adjusting the closed relation 
of the grippef^jaws in proportion to the'thickness of the signature or 
■' sheet.'" ■ We hëld that this elerrtént was not included in the first claim, 
"ahd'that the combination 6î that claim wàsinfringed by defendant's 
devicé. The oral argument on the àppeal had been almost entirely di- 
recte^ to this élément,- to .the necessity of its présence in the patented 
devicë and to its absence in defendant's structure. The mechanism of 
the patent in suit' and of those in the prior art is intricate and the de- 
scription" thereof voluminous and involved. Our ' décision was not 
handed down untiï'' lèverai wëeks aftër the argument. Therefore, 
when défendant petitioned for a reargument as to the validity of this 
claim, we thought it best to grant the âppHcation, rëâtricting the ar- 
gument, however, to the single proposition whether, coristruing the 
first claim as we construed it, the prior art would warrant' the court 
in b'olding that it djsclosed patentable" nï)%'elty. Having heard argu- 
ment, wë hâve reached the conclusion he^feînaf ter expressed.' 

Counsel for défendant seems to havë'misundersfood the scope of 

bur former décision. Wë did, not hold.that the claim cbyered any and 

, ,^very .rnechanism . intermedia'te the stopping and startirig mechanisîn 

•arid thësignature-gripper, which accomplishes the results. Such a 

;broad, p^nsfruej;iori^ was, npt' intenàed, 'iior, as we tbîiik, was it eX- 

pressed, m |hë opinion. ;,:Undërf.amiliar principles, ^ the devicë claimed 

mltst be,th,e|',device-disclosed by Juengst oi' its substantial équivalent. It 

is not,fiecë,sSary to-repeg.t. the "ëlaborate; description of com]Dla.inant's de- 

. vice which. is found irt*.the,:ppihioa— that devicë oi" oïlë substantiàlly 

the' saïfie, -^l-io.wing for faîr-.equiyaients of parts of the rnechaÀisrri, is 

tl>e "adjUstable devicë. intermediate, etc.," which :m,ust be shown'' in 

any dëviçe cpn;i,plainë4 of,' fbëf pr,e, inf çingeme.nt can bë proyêd. ., Nei- 

ther is ft necessàry to rëpe'at the dëtaijed' dispissiop of defendant's 

, ;neçhani,sm in wbiçh •\ye,p.ointed QUt'wh'^rein. it w^s ■subsïantially. the 

- deyice of the patent., .-.Qji.r, yiews on. thèse points remain uhchanged. 

"\Ve did, i^Qt'jipJd that this was a pioneer patent,; bvTtW;ërè satjsfied that 

it disclosëd a mëritorious improvement on earlier. machines, entitling 

the patentée to a fair range of équivalents. Whether or not we were 

correct in holding that.it.-did disclose; .a; mëritorious improvement is 

the question now to be considered, and we will proceed at once to the 

^ :paterits of the priot art. ^•'■.'■:- ., .' .' ; ' ' ■ '■'■''' 

'•' L,a Sor ï^b; 665,789 is for a bdok signature-gatherér. The déyîce 

for detecting'a%ilure of' the gripper- jaws tp act normally and there- 

upon to stdp the machine is thus described in the spécifications: '■' 

"To provide against tlie assembling of an incomplète, boolv, the cluteli-op- 
eratiug devices aliove described are provided. Sbould any pair of tliê gripper- 
jaws fail to grlp a booli-section in one of tbe compartmeuts, the contact but- 
tons, 114 and 114a, thereof will coengage [thére belng no insulating sheets ot 
paper between (hem], closing an eleetrical circuit through the respective 
braneh wires, 116 and lïT, the eircuit-wires, 108 and 109, ànd the eleetrofnag- 
net, 102, causlng the armature, 103, thereof to free the trigger-dog, 105, froni 
the catch-head, 102a, and lowering the a,rm, 99, which opérâtes the clutch 95 
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to opei-atiVeiy'lliscojmect -tîië ôptei'atîve parts of the machine from the power- 

shaft 10." ' , j ' • ■- ■ ,: ' . ■ ;• 

This is certainly very remote from anything Juengst has shown or 
claimed. 

Dexter 567,303 is for ia, stop' nieçhanism for printing presses. The 
spécification says : ' ■;" ; ' 

"To prevent the pâpér from enterlng the printing-press in case two or more 
sheets are accidéntally fed ghnultaneously from the feeding machine I em- 
ploy an automaticauxlllary stop mechanism for throwmg the press ont ot 
gear. This preferahly accomplished on a two-revolntion press by the follow- 
Ing mechanism. ;[Ttie détails need not bo repeated. The mode of action 
sutBciently di^closes the essçntials of the deyiee.J The free end of the finger 
is supported above the feedboard a distance exactiy equal to the thickness of 
a single sheet of papér designed to be fed to the printing, press. By the ad- 
justment of the sèt-serew the flnger, m, can be regulated to the varying thick- 
ness of différent gu&litles of pàper. * * * ïhe flnger m constltutes one 
of the electric terminais and over the same is adjusted the other terminal, o, 
* * * so adjusted as Ip' cause the finger m to come in contact therewith 
and thus close the eirciuit by the lifting of said flnger by two sheets of paper 
passing simuUaneously under the finger. Said circuit maker and breaker is 
connected with the magnet, N, and battery, E. By closiiig this circuit [a 
pawl is brought ia contact with a lever, which is turned on its pivot so as to 
shift the drlvlug belt to the loose pulley]." 

Dexter describes other mechanisms-differing somewhat from what 
he says is préférable for a two révolution press, but in ail of them the 
circuit makers and breakers and the electromagnet are the essentials 
of his automatic stop mechanism. No such device as this, if later, 
could be held to be an infringenient of the "intermediate device" which 
Juengst has shown artd; 'claimed. 

Dexter 588,635 is for a "collating" or signatiire-gathering machine. 
The signatures are taîcerî from the hopper not by a swinging gripper 
lever, but by a pair of follers, B, B. The signatures, as in most of 
thèse machines, are sttcked f rom''.the pile on' the hopper by the nozzles 
of a suction pipe, and-f ed -forwafd to the rojlers, to* which they are 
presented perpfndicularly. The description is voluminous and the 
mechanism intricaté., ' iReference is made to the following passage 
from the specîficatioûsy 

"The salient features, however, of the invention réside in the mechanisms 
employed for automatically controlling the action of tlie described signature 
dellvering and gathering devlces, so that in case said devices fail to deliver 
slmultaneously a single signature from each hopper, A, or deliver more thau 
one signature at a time from one or more hoppei-s, the dellvering déviées ad- 
just themselves to prevent the delivered signatures from passing onto the 
gathering-carrie'r, H, and as soon as the dellvering devices hâve resumed their 
proper requislte opération to deliver from each hopper, A, a single signature, 
said devices f&fss the signature to be conducted to the gathering-carrier. 
For this purposè I employ the laterally-yielding roUers, B, B, which act as 
normally-clogëd calijïfersopènea automatically by the pressure of the signature 
passing through said calipers, and thus measuring the thickness of the signa- 
ture in transit. In connection with thèse latèrally-yielding roUers or calipers 
I employrsuitable levers which are actuated by the latéral moveraent of said 
rollers or calipers and control the position of the chutes, f, f, and the motion 
ot the gathering-carrier. H, So as to operate in harmony." 
.■'■■: '■ II- . I ' 
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We shallnot undertake toquQte the elaborate description given in 
the patent, but inserting small sections of Figs. 1 and 3 will endeavor 
briefly to indicate the f undamental character of the device. . 




/^/<f X; 




'■"Ldokirtg'at figure 1, B', B.'sfé thè tdUers to whicR the signatiltes 
are fed, passiftg vertiçpy; dowiiwar^.'betweén the, guides, f, f., ÎBe- 
neath thèse guides is a two-way chiite,' f, f, on one or the other slope 
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ôf which tHe sigtiatufè WÏU slide. Whdi the chute îs in the position 
shown in figure 1, the signature will pass on to the carrier, H. When 
il is in the position shown iti figure 2, the signatures are shunted off— ^to 
the floor or somewhere etse. The rollers are movable laterally through 
their supports, B', B',' against the actioh of springs; c, c; the spring 
on one: side being stronger than that on the other. Through a chain 
of mechanism which will be seen in the drawings but need not be de- 
scribeid, the chute is'shifted from one position to the other by tilting 
the post, f", which supports it. This -chain of mechanism receives its 
impulse from the movement of one of the roller supports, B', against 
the bell-crank lever, k, or from the movement of the other roller sup- 
port, B', against the beïl-'crank lever, m'. When the rollers, B, B, are 
normally in position with no signature between them, the post is tilted 
so as to put the chute in the position shown in figure 2. When a sin- 
gle signature cornes between the rollers support, B,' is forced against 
the weaker spring moving one of the bell-Crank levers and tilting the 
post so as to bring the chute into the position shown in figure 1 — con- 
ducting signatures to the carrier, H. When two signatures, by some 
mischance, corne between the rollers, their excessive thickness pushes 
aside the roller support ag'ainst the stiffer spring and through the ap- 
propriate bell-crank lever and Connecting parts tilts the post so as to 
bring the chute into the position shown in figure 2. 

In this machine archange of position of the parts which grip the 
signatures produces a corresponding change of position of another 
part at the end pf a train of mechanism, but the intermediate de- 
vices are differejitly arranged from those of Juengst and because of 
the différent arrangement produce less comprehensive results. Dex- 
ter's device provides for the détection merely of a double delivery or 
of a total f ailure tq deliver. It is not organized to reveal so slight an 
error as the présentation ,of signatures . with a single sheet missing, 
whiléreverséd signatures, being presented by the suction nozzles in 
â plane perpèndïcular to the bite of the rollers, would apparently be 
passed'ori as, perfect signatures properly placed. 

The Jfâmiesb'n British patent, 13,850, of 1886, shows signatures fed 
forward out ôf ^ séries of boxes upoii a traVeling table. The spécifi- 
cation says:. '"' '■ ' 

"As the mlsslng of a section would afCeet the efiadent worUing of thé ma- 
chine, a smàll léyér is provlded, in such a position in front of eaeh box that 
as a section is drawn out It causes the le^fer to be pushed baek and by so do- 
Ing rotâtes a bar running the whole lengtli of the rnachine, which, if not com- 
pletely or correctly rotated (by reason of one particular gripper failing to catch 
the section and, coming a,way from the box empty) fails to allow another rod 
to rotate. A releàslng device is then' broiight into opération that dlsconnects 
the inoviiig farts oï the machine from ' the driving pulley thereby stopping 
the. machine' until the attendant supplies (by hand) the missing section." 

This is quite remôte from the intermediate mechanism pf the patent 
both in organization and in function. 

Heywpo.d, No. 590,984, is for a stop-môtjpn mechanism to "control 
the movements of machiiies for various purpbses." It is described and 
illustrated in coniiection with an envelope machine. Immediâtely be- 
low the paper Mànk îs a set-screw which is adjusted to contact with 
the blânk, immediâtely above is a vertical threaded shaft on which there 
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is à disk \i^th" a'slot eut in it. Throtjgh th© fee ;Space-îeffbyr;thi& 
slot â stop-finger pas'ses,; asi it rocks up.and dpvyn >vhen the vertical 
shaft descends so as toitouch: the upper^siirface tofi^ttue paper bknk. 
But if there is no paper blank, or if tliere are two, the yeriical shaft 
will descend lower, or not so low (as the case rnay .be) and in consé- 
quence the disk will berotated too far, or not far enotighj to présent 
the slot to the:Stop-fingér,,whichithereuponirnpinges,9nijthe disk and 
stops the machine. This is very similair to Juengst's djetector finger 
and adjustable portai — indeed, thère is hothing abdutthi?' particular 
stop device, theinterposing pf ah obstruction in a path nQrmally free, 
which is broadly novel. But the , genei^al arrangerHçnt; of Connecting 
mechanism between the paper in the gripper-jawSr'^nd the detecting 
device actuated by sUch mechanism, which is found'rin coniplainant's 
and defendant's machines:, is not in Heywqod.' " _ 

The Schofiéld àftd Baker patent, No.. lS5,598y for feedjng paper to a 
printing press, with itsispur'or needle, z,,f.or penetrating the sheet or 
sheets fed forward, netdmot berdeScribed; . Neither it nor;iany of the 
other patents referred.to are aiiy doser t» Juengst'^ device than those 
which hâve been discussed. ; ■: ! ■ , ; ' -):,' ■ 

Défendant contends that the riovelty of the first claim i$ conclusive- 
ly negatived by the action of the Patent Office. That claim reads as 
follows: 

.'^^.'In a signature-gatlierert the eonibination witli'a.Btopping and starting 
meCliauism and ^ signature-gripper of an adjustable dev-içe intermediate of 
said mechanism and gripper, and actuated audçontroUed.^lij;- the' gripper, and 
exercising a eontrol on the said inechaiiisin, whei'eby variations from the pre- 
determltied thiekne§s of;the Signature^ or' sheets aèt upon the intermediate 
device for their détection and stop the machine.'' "< >:■ i : 

; It was befbre.tiie examiner, exactly,as[ it stancîs npw,(save rfc>r .some 
immaterial verbal change?) except that ijt' c^id not jContàïn tbe word 
"adjustable" appliedto the interirip^iatei device. ^jït:'vv*'s. rejeqted on 
the. patents to Dexter'and La Sor. Thereuppn'th'e'ajj)pii,cant inserted 
the Word "adjustable," and it was allowed. The insertiçp Vas a prop- 
er one because the intermediate device shown was really, adjustable 
by shifting thepositipn of the gauge-plates^ on, thç arm., B^ (see our for- 
mer opinion),' so that the same machine coùld hahdlé signatures of 
2, 4, 6, 8, or eyen more sheets. But we are not satisfiéd from the 
prôofs that the' ofÇce allowed the patent sdlely beCaitisé^.tbis élément of 
adjustability was incorporated in the daim, and that it, would other- 
wise hâve rejected it. The letter which inclôsed the amendments re- 
fers to a personal conférence with thé examiner at -which'-interview the 
référence patents were discussed^, _We cannot say'tlfiat such discussion 
did not convince the examiner, as a study of the pjriby, .aft has convinced 
us, that Juengst's deviceCwas novel irrespective .of-its.feature;of ad- 
justability for signatures pf différent thicknesses. 

As to claim l9 which was overlooked in pur fofméf oi^inion, it dif- 
fers from claim. ,1, only in the stàt'ement that the jaws bf thé gripper 
comeat opposite sides.of the. signature. ,. Sut jaws; that' grip nëces-sarily 
corné at opposite sides bî wliat they grib, Clâini' 19 i's therefore .a 
rnere dùplicatiph, of clàini 1 and should bè. tlirowh put,. , ' / . 

The ,' conclusion expressed in the original opinion' is/rea'£firriïed, 
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BOSSBRT ELECTRIC CONST. CO. v. PRATT CHUCK CO. 

SAMB V. SPRAGUE ELECTRIC CO. 

(Circuit Court of Appeals, Second Circuit. May 23, 1910.) 

Nos. 237. 238. 

1. Patents (§ 157*) — Rules of Construction— Construction to Givé Va- 

LIDITY AND EFFECT TO GbANT. 

Patents grantefl under the laws of the United States pursuaut to Oonst. 
art. 1, § 8, are grants made in considération of discoverles wliiçU "'pro- 1 
mote the progress of science and usef ul arts," and are to be construed 
liberallj' so as to effect their real Intent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 230, 231 ; Dec. 
Dig. § 157.* 

For other deiînitions, see Words and Phrases, vol. ô, pp. 5228-5231;' 
vol. 8, p. 7748.] 

2. Patents (§§ 27, 328*)— Invention and Infringbment— 'Electric Wali- 
" Boxes. 

The Bossert patent, No. 571,297, is for an improvement in electric 
wall boxes which are constructed with holes already made In the bottoia 
and sides so as to accommodate the entranee of the conduits at iiny de- 
sired point; the holes being closed, however, in such manner that the 
workmen wiring the house can open such as are required without spécial 
tools, leaving the rest of the box imperforate. -This had previously been 
done in varions ways, as by partially cutting out the holes, leaving uncut 
connections, by weakening tlie part so it could be knocked out, or by |l-ov- 
ering the holes wlth stiff paper or flttiug them yi^ith stoppers. The Im- 
provement of the patéht consisted in cutting the holes with an Crdinary- 
punching die and forcing the eut out portion baek as a plug, where It Is 
held by frictional contact, but may be readily punched out. Held that, 
although the punching process had been used for varions other purposes, It 
had never before been appUed to such boxes, and that, in vlew of the su- 
perior results attained by such construction, thé imprbvement involved in- 
vention. Clalm 5 also construed, a.nâ held Infringed. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 31, 32 ; Dec. 
Dig. § 27.*] 

3. Patents (§ 328*) — iNrRiNOEiiENT— Electric Wall Boxes;' r ■ 

The Bossert patent. No. 682,233,. for improveinent in outlet boxes for 
interior conduits, construed narrowly, and held not Infringed. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Suits in equity by the Bossert Electric Construction Company 
against the Pratt Chuck Company and the Sprague Electric Company, 
réspectively. Decrees for défendants, and complainant appeals. Re-, 
versed. , 

J. Edgar Bull, for appellant. 

Edmund Wetmore (Richard R. Martin, of counsel), for appellee 
Pratt Chuck Company. 

S. O. Edmonds, for appellee Sprague Company. 

Before LACOMBE, WARD, and NOYES, Circuit Judgès. 

•For other cases see same topic & % ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexefs 
179 F.— 25 
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PER CURIAM. This is an appeal from a decree dismissmg tHe 
bill upon'twô patents to William F. Bossert, viz., Nb; syiiSg?, Nbvem- 
ber 10, 1896, for a new and.ijseful improvement i^i, electric wall boxes, 
and No. 682,233, September lÔ, 1901, for improvement in outlet 
boxes for interior conduits upon the ground of inoninfringement. 
The requirements of the trade of wiring interiors for electrical pur- 
poses brought about the use of wall outlet boxes. The wires are car- 
ried in,tub^^ or conduits in the walls of the house, and where they 
issue for the purpose of distribution to différent rooms the ends of 
the conduits are inclosed in a box. The boxes are constructed with 
holeS already made in the sides and bottom so as. tonaccommodate 
thé entrante bf the conduits at any desired point; but the holes are 
CQvered so that the ordinary workman while on the job can without 
thé use of àny spécial tools open sùch holès as he desires to use, leav- 
ing the rest ofthe box imperforate. Thèse boxes were known as "uni- 
versal knockout boxes," and varions forms were gradually devel- 
oped. In 1389 the predecessor of the défendant, the Sprague Electric 
Company, installed in the house of William Rockefeller, at Tarry- 
town, N. Y., a box made of thin galvanized iron in which holes had 
beëri punched and then filled by reinserting the^ pift punched out 
and keeping it in place, by, tacjks of solder. In 1890 a box was put in 
the Dunshee apartment house of thin brass out of which disks had 
been partially eut and were; held in place by two uncut connections 
with the wall of the box. ■ tDther boxes, as in the case of the Mezger 
patçht, jNo. 664,527, wére'hi'âde of iro;n cast thinner at points where 
holès could be opened by breakïiig the wall ,oi". with holes closed by 
fdugs like the ordinary stovepipc; hole cover which could be drawn 
out; br holes cbvered by sheets of stiflf pàper or thin métal which 
cbutd be easily broken, throiigh at dèsired points. Others had holes 
filled by ordinary plugs of/çQrk or rùbber whicH could be pulled out 
or caps which could be unscrewed. 

Bossert's: invention, if any, consists in his' applying in 1896 to 
the well-known universal knockout box the old punching process. 
That is to say, he made a box of ductile métal of sufficient thickness,. ; 
aïid then, by the use of dies, punched out disks where holes were 
wanted and drovfi the disks bâèkirito their original placés. This made 
ail; intégral box in which orifices could be opened by driving out the 
disks. The piinchirig process lias hever been applied to a universal 
knockout box, and during the seyen or more yeàrs in which the trade 
was i'hàkihg' thèse bbxes no one thought pf makirig thëm in this way 
urftil Bossert did. The judge of the .Circuit CôUrt has found that in 
this'way Êossert produced a'box so' stiperior in ail respects as to dis- 
place ail others. 

The first question is whether the improvement is the resuit of 
merie niièchanicàl skill or involves the higher quality of invention. 
This question might be answered differently by persons of eqUal in- 
telligence, but we think the jtidge of the Circuit Court rightly held 
that invention was involved. The gênerai subject is discussed in 
décisions very familiar to the profession. Western Electric Co. v. 
ta Rue, 139 U. S. 601, Il Sup. Ct. 670, 35 L. Ed. 294; Potts v. 
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Crèager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L- Ed. 375; Hobbs v, 
Beach, 180 U. S. 383, 389, 393, 21 Sup. Ct. 409, 45 L. Ed. 686 ; and 
our own décision, O'Rourke Engineering Co. v. McMuUen, 160 Fed. 
936, 88 C. C. A. 1,15. 

We do npt think the Rockefeller box or the Dunshee box or the 
patents cited like the Bartlett patent, No. 100,234, for the lid of a 
powder box, or the McGill patent. No. 160,834, for an oystçr can, or 
the Britain patent. No. 106,911, for a can cover, illustrate in any 
way the plugs held in place by wedging. The Holz patent. No. 412,- 
618, for punching wads, is an instance of wedging in a nonanalogous 
art. 

We are next to inquire whether the défendants infringe. The 
claims relied on are for an article of manufacture as follows: 

In the first patent : 

"5. The comMnatlon with a wall l)os having opçnings adapted to reeelye 
electrlc conduits, of plug plates wedging In the openlngs and adapted to be dis- 
plaeed or removed to' clear the bpeulng for the conduit hy being f orced' Inwardly 
or outwardly, substantlally as set fôrth. 

"6. A wall box drawn out of the sheet métal having. numerous openlngs 
formed by punching and adapted tb receive electrlc .conduits, plug plates 
therefor wedging in the openlngs and conforming to the exte,rlor and interior 
surfaces of the walls in wlilch the openlng is formed and capable of beiiig re- 
moved by forcing the plug plates outwardly or inwardly, substantlally as set 
forth." 

In the second patent: 

"2. A métal outlet box, having one or more partially-formed openlngs in 
Its walls, each openlng being circular in configuration, the périphéries of the 
openlngs and of thelr partly-expelled hlanks being mutually indented, as set 
forth." 

Thé judge of the Circuit Court was of opinion that inventors should 
be held strictly to the wording of their claims because pa:tents are 
monopolies given out of the sovereign's generosity and giveil • ex 
parte. We, however, think that patents are grants made in consid- 
ération of discoveries which "promote the progress of science and 
juseful arts" (Const. art. 1, § 8), and that they are to be construed 
ïiberally so as to effect their real intent. Orant v. Raymond, 6 Pet. 
240, 8 L. Ed. 376; Blanchard v. Sprague, 3 Sumn. 535, Fed. Cas. 
No. 1,517. Still it is the settled rule that inventors be held to the form 
of claim which they hâve accepted under objections from the Patent 
Office. 

The éléments of claim 5 are: 

(1) A wall box with openings. 

(2) Plug plates for such openings. 

Thèse plug plates must be such as will wedge in the openings and 
can be displaced by being f orced in or out of such opening. The 
spécifications state that the same pièce which is punched out to form 
the hole is driveji or forced back therein. The crux of the patentee's 
invention seems to be that by punching out a disk of métal and 
thereaftcr plugging it back into the hole thus formed the métal at the 
eut. edges will be in ,such condition as to wedge the plug in the hole. 
As the punching tool completed its operatipn, its cutting edge was be- 
tween the periphery of the eut out portion and, the plate from which it 
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. -Wâs eut. ^anifestly at thaï! ïi'ineî the diarfteter oï tliehôle exceeded the 

^'âiànietêf ôf',thé plug tiy-twice'the thicknes'S'of the cutting edge. It 
ïiii^ht'Deëxpëcted th-a't if thè eût out pkrt-'werë fëplàcêd in the hole it 
vv'ould fall out again, being of smaller diameter; 'but for some reason, 
which was iiot:ttiâde entirely plain upon thé afgument, and which the 

^'record seems'hot tp diseloèe, the pîug'-if pùnchëd back in place will 
wedge so tî^htin the hole as to reqUirè quite à heavy blow to dislodge 
it. Each plug îsof the saihë" thicknèss as the metâl' in- which the hole 
■has been punched, ând if it is forced bàck intoits' original position its 
interior and exterior surfaces will conforhi to the intèfior and exterior 
surfaces of the wall in which it is placed. This limitation is found in 
the sixth clai'm, but there is no such liniitation specified in the fifth 
claim. Nothing ira the épecifitatioris or in the record indicates that the 
plugs will not "wedge in" unless they are driveh home ; indeed, some 

■ of the epchibits indicate that they will wedge even when forced back 
■ half way. Wè do not find that the prior art is such as to require such 
a limitation to be read into the claim jn t>rdër tq sustain it. 

Défendants contend that the file wrapper and contents require such 
a coijstructiûrï. 'The original apphcâtion contained four claims, of 

;Ayhîàh 2, 3, an,fi'4 were allowëd and retained. the same numbers when 

i.issued. :Clajrri il read : .' 

"The herein desfcrlbed wall box, having numerous plugged conduit opeulngs, 
substautially as set forth." , 

This was rejected ;on:;two ;patents to.Mezger. Thereupon this hrst 
daim was amended by addirïg varions limitations, including coïncidence 
'bf thé surf àcës bf plugs ànd wall; The àpplicant also submitted a new 
claim No. 5, as follows: 

. I ' i ''Tlie coMDilhStioii witli a wall hox haVltig openings'-adapfed to. recelve elec- 
tr le conduits,) -of: plug plates wedging In tt^e, openings and adapted tp be dis- 
j^lajtf^d or renjoved to clear tlie openlng for the conduit by being forced into 
[the bpx, gubstaptially as'described." ' ; ' 

The amended first claim and the new fifth claim were again .rejeçted 

' ®n .Mezgeri. : Applicant amended. the fifth claim by stating that the 

.ioperiing. Gould be eldajredV'by (the plug) being forced inwardly or out- 

wardly." .He also submitted a new cjlaim 6, Jn the language in which 

it how 'Stands, and resubmitted thé first claim without further amend- 

Jiment. He i also submitted a letter. stating inter.aHa: 

"The fact that It Is an obvious advantage to hâve the conduit openings clos- 
ed by devlces which can with equal facility, as elrcumstances may require or 
permit, be removed to the exterior or the Interior and an advantage to hâve 
no external or Internai projections at the plug openings taken in considera- 

, tion with the résulta of the eÇorts of others in this Une, as evidenced by the 
i^eïerenees; seems to quite effeetively négative the holding of the examiner 

'îthàt there is no patentable novelty involved In providing a plug plate inst^ad 

; of à covpr." . ,.: • -, 

- Thereupon the patent with six claiins was allowed. Défendant côn- 
tends that btecause 6f this letter it must be held that the applicant ac- 
quiësced in a ruling that he was not entitled to a patent' tinless his 
claims were restricted to plugs whose' surfaces were coïncident -with the 
wall surfaces, although claim 5 as issued contains nothing which im- 
ports such a limitation-. This proposition seems to carry the doctrine 
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of acquiescence far beyond any limits it bas yet reached. The appli- 
cant was addressing bimself to the références cited against bim, viz., 
the two Mezger patents,. Nos. 564,537 and 564,443. The earber of 
thèse showed many forms of box. Thèse are well illiistrated in one of 
defendant's exhibits: 



Forms of 
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Illostrîvteo in Mezger Patent» 
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('wÉAKENeo Portions" indicated at "b') 

In forms À and B there is an incipient hole made intégral wjtb ,the 
walls of the box, but thiniier' than said walls, so that it can be bfOken 
out with a hammer. Tlrere is no hole and no plug, and it is inconceiv- 
able that the examiner of tlie applicant were concérned with any ques- 
tion of differentiation froni thèse forms of Mezger. In C the box is 
made with ail the holes completely fbfmed and is then completely cov- 
ered, holes and ail, with a thin sheet of métal through which holes are 
to be eut with an apptopriate instrument. Hère there is a hole but no 
plug. In D there is a hole, and it is closed by the insertion in it of the 
flange of a cover like the cover of a stovepipe hole. It is calied the 
"stovepipe" device in tlie testimony and briefs. The second Mezger 
patent shows a différent device for keeping the cover in place. 

Thêre are circular operiîngs eut in the wall, and the speciiîcations 
say: 




"Covering each of thèse circular openings Is a plate, 13, such plate beihg 
circular and larger than the openings, 8, so as to engage the sections 5 and 6 
at their outer sides to effectively close the openings." 
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Thèse plates 13 manifestly project beyond the outside of the open- 
ings, as does the part x of b in form D, ante. 

"Fonned in each plate, 13, are two parallel cuts producing a loop, 14, sueli 
loops respectively recelving the arms, 9, and thereby holding the plates, 13, in 
position. The arms, 9, being very much weaker than the materlal formiug the 
sections 5 and 6, It will be seeji that upon the application of a sharp blow to 
the arms they will be broken away carrying with them the attached plate." 

Being confronted with thèse earlier devices for covering holes, the 
applicant insisted that his "plug-plate" device was nevertheless pat- 
entable, and he differentiated it from the Mezger covers, in very plain 
and simple language, by showing that his plug could be driven out or 
in, while the Mezger cover was adapted to be driven in one direction 
only, and that his "plug plates wedging in the openings" hâve not the 
external or internai projections at the openings which are found in 
X, y, and 9 of Mezger drawings, ante. It is not surprising that this 
satisfied the examiner that Mezger did not disclose any anticipation of 
claim 5 as it was amended, so as to confine it to a plug which could 
be driven in or out, and we find in the transaction no acquiescence in 
any construction which would restrict the combination of that claim to 
plug plates who surfaces are coïncident with the walls. 

Défendants refer to a letter of Bossert to his counsel written nearly 
fîve years after the issuance of his first patent, in which he expresses 
the opinion that the sixth claim of that patent is practically the only one 
which protects him. We are of the opinion that patents may be more 
safely construed by studying their language in connection with the 
prior art than by referring to the subséquent dissertations of the pat- 
entées. In this letter the patentée states that at the, titrée the patent was 
granted the plug was set back in the press : 

"Which would conform to that part of the claim which states that the plug 
plates conform to the exterior and interior surface of the walls." 

Presumably the "claim" thus referred to is the "last claim" (the 
sixth daim), which the writer mentioned in the next preceding sen- 
tence, and which does contain the limitation of conformity of surfaces. 
But it is not material that at the time the patent was applied for the 
patentée was in the habit of driving the plugs entirely back. If the 
wedging in would be accomplished by driving them partly back, and 
neither the claim nor the prior art confines him to the précise method 
he used when he made application, both methods of driving or forcing 
back — ^whoUy or partly — will be covered by the patent. The patentée 
in this letter also states to his counsel that he is then (five years after 
issue) making boxes, in which the "plugs are not fîush with the wall," 
of which he says : 

"This method would not practically conform to the exact wording of the 
patent." 

This statement of his might fairly be held to apply only to the sixth 
claim, which was the one he was discùssing, and which he considered 
was . practically the only one which protected him. Applied to that 
çlaim, the statement in the letter is strictly accurate. If it be held, 
however, that the writer's expressions applied to the whole patent, then 
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they nierély stàte his construction of the fifth claim of the patent five 
years after its issue, and we are satisfied that our own construction of 
that claim is the more accurate, ^ _ 

It appears that, although défendants' plugs may be knocked eut in 
either direction, they may be driven one way with a single blow of the 
hammer, while it requires several blows to drive them the other way. 
It is argued that for this reason they do not infringe, because in the 
patentee's letter to the Patent Office quoted supra he stated that the 
plugs might be removed either way with equal facility. No such lim- 
itation is found in the claim, nor is there anything in the Mezger réf- 
érences (which he was fhen discussing) nor in the prior art which re- 
quires such limitation. The mère statement in the letter implies no 
more than that the plugs may be knocked either in or out without 
breaking the box or disorganizing the device, whichever way is se- 
lected. 

The défendants' plugs are not flusli with the walls, but they are 
punched out of the métal and then forced back. A small tongue or ear 
intégral with the wall remains when a plug is punched, but the plug is 
thereafter forced back into place and is there retained by wedging in 
the opening-, although the ear contributes in some slight degree to keep 
it there. Infringement of the fifth claim of the first patent is proved. 
, The second patent, if valid, must be so narrowly construed that the 
défendants cannot be held to infringe. 

Decree reversed, without costs. 



UNITED STATES ex rel. GORDON v. CEOOK, Major General. 
; (District Court, D. Nebraska. September 6, 1875. t) 

1. Indians (§ 12*) — Treatt Ceeating Réservation — Requirement of Rati- 
fication bt "CONGEESS." 

The term "Congress," as used in an aet appointing a eomniission to 
, negotiate a treaty with Indians "subject to the action of the Senate," 
and to sélect a district or districts of country, "said district or districts 
■when; so selected and the sélection approved by Congress" to be and re- 
main a' permanent home for the Indians to b€ located tlierein, nieans the 
lawmaking branch of the government, and the approval of both Houses 
was necessary to create a valid réservation of the district so selected. 
[Ed. Note.^ — For other cases, see Indians, Dec. Dig. § 12.* 
For other définitions, see WordS and Phrases, vol. 2, p. 1432; vol. 8, 
p. 7611.] ' 

2. Indians (§ 12*) — Indian Cottntry — Construction of Treaty. 

The treaty made by comhilssioners with the Sioux Indians April 29, 
1868 (15 Stat. 03.5), under anthority of an act of Oongress ernpoveering 
the commission to sélect as a réservation "a district or districts of 
country ♦ * * to which the government lias the, right of occupa- 
tion or to which said commlssioners can obtaln the right of occupation," 
and which, in addition to the désignation of a réservation described by 
boundarles, furtlier provlded, in article IG, that "the country north of 
the North Platte river and east of the surainits of the Big llorn Moun- 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 

t Received for publication July, 1910, and Dublished becauee inadvertently omitted from 
Fédéral Cases. 
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tains shall be held and considered to be unceded Indlan territory" 
and tbat no white person shall be permitted to settle upon or occupy 
any portion of the same, or to pass througlj it wltliout the consent of 
the Indlans, dld not include In sueh unceded territory any land wlthln 
the State of Nebraska. 

[Ed. Note.— For other cases, see Indlans, Dec. Dlg. § 12.*] 

3. INDIANS (I 32*) — PeRSONS and PrOPEBTY tlNLAWrULLY IN INDIAN COUN- 
TEY~ AUTHORITY OF; MlLITARY. 

Rev. St. fi 2147, 2150, 2151, autborlze the niilitary forces of the United 
States by direction of . the Prœident to be emplqyed to prevent the in- 
troduction of . unauthorlzed persons and property into the Indlan coun- 
try, whlch persons and property shall be proceeded against aecordlng 
to law, to remove persons f ound thereln contrary to law, and to appre- 
hend any person so found and convey him immedlately by the nearest 
convehiçnt and safe route. to the civil authority of the territory or ju- 
dicial district in whlch he Is found, but expressly proyide that he shall 
not be detained longer than live days aîter arrest and before removal. ! 
A civil action is authorlzed agalnst property seized for a violation of 
the iaw and for the collection of a penalty Imposed on any person who 
returns to the country after belng once removed. Held, that the Mlli- 
tary Department bas no authority to ho]d a person apprehended for 
belng unlàwf uUy ■ li> the country ihdeiinltely as a prlsoner, nor to de- 
stroy property sb found. 

[Ed. Note.— For other eâses, see Indlans, Dec. Dlg. § 32.*] 

Habeas corpus, on relation of John Gordon, against George Crook, 
Major General Commanding the, Military Department of the Platte. 
Hearing on writ and return. Ôrder for surrender of petitioner to 
civil authorities. 

Baldwin & Smythe, for relator. 

Judge Advoçate Burnham, for respondent. 

DUNDY, District Judge. On the 22d day of July last, John Gor- 
don, by bis counsel, presented his pétition in due f orm, in which he 
allèges that he was then restrained of his liberty by the respondent, 
Gen. Crook, without the shadow of law or authority therefor. A writ 
of habeas corpus was thereupon issued as prayed for therein. The 
writ was niade returnable in 20 days; but it seems that no personal 
service thereof was ever made on the respondent. Nevertheless the 
respondent makes a voluntary appearance and answers fully to the said 
writ. 

The relator admits the truth pf the allégations contained in the re- 
turn to the writ, supposed by the parties to be important and material, 
and upon the return to the writ, so. admitted to be true, after the argu- 
ment of the counsel, the cause was submitted for détermination. 

The return to the writ states, in substance, and the relator admits the 
facts to be: 

First, that Gen. Crook is, and was at the time of issuing the writ, 
the commander of the military department of the Platte, and that the 
military officer in command at Camp Sheridan, where the relator was 
confined, was and is subject to the orders of the said Gen. Crook. 

Second, that on the 17th of March, 1875, Gen. Sherman, by direction 
of the Président of the United States, issued or caused Gen. Crook 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. ISO' to date, & Rep'r Indexes 
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to issue an order to prevent ail expéditions going înto the Black Hills 
country so long as the présent treaty with the Sioux Indians exists. 

Third, that Gen. Sherman, on the 17'th of March, 1875, ordered 
that : 

"Should the conipanies now organizing at Sioux City and Yankton tres- 
pass on the Sioux ludian réservation, you are liereby directed to use the 
force at your command to burn the wagon trains, destroy the outflts and ar- 
rest the leaders, conflnlng them at the nearest inilitary post In the Indian 
country. Should they succeed in reaching the interlor you are directed to 
send s'uch force of cavalry In pursuit as vvill acconiplish the purpose above 
nanied.',' 

Foiirth, that John Gordon, the relator, with many others, was ar- 
rested 16 miles below the niouth of Antelope creek, within what is 
claimed to be unceded Indian territory; the said Gordon being the re- 
vputed and açknowledged leader of the outfit, and whilst he, and they, 
were on their way to settle upon and occupy a portion of the Black 
Hills country which is a part of the unceded Indian territory. 

.Fifth, that said Gordon, immediately after his arrest, was conveyed 
to and confined at the military post of Camp Sheridan, and there 
remained until the time of issuing the writ hereîn. 

Sixth, that the military officer having the immédiate custody of the 
relator proposed to him (the relator) to discharge him from custody 
on his agreeing not to enter the Indian country in violation of law, 
and that the relator declined to make such promise. 

It is conceded that Gordon was in no way connected with the mili- 
tary service of the government, and therefore not subject to the orders 
of the commander of the department of the Flatte. 

Thèse facts involve the necessity of determining: 

First, the character or condition of the country where the arrest of 
Gordon was made. 

Second, the liability to be incurred by a person who goes into the 
Indian country without authority of law. 

Third, how far the military authorities are justified in going to 
arrest, imprison, or expel therefrom parties found in the Indian coun- 
.try. 

Fourth, the duty of the military authorities after an arrest has been 
madc; 

On the 20th of July, 1867, Congress passed an act entitled "An act to 
establish peace with certain hostile Indian tribes" (15 Stat. 17, c. 33), 
in which it provided that: 

"The Président of the United States be, and he is hereby, authorized to 
appoint a commission to consist of three oftlcers of the army not below the 
rank of brigadier gênerai, who, together with N. G. Taylor, commissioner of 
Indian alïairs, John B. Henderson, chairmun of the committee of Indian af- 
faîrs of the Senate, S. S. ïappon and John B. Sanborne, shall hâve i)<3wer 
and authority to call together the chiefs or headnien of such bands or tribes 
of In3ian& as are now waging war agaiast the United States, or commitdng 
déprédations upon the people thereof, to ascertain the alleged reason for thelr 
aets of hostllity, and in their discrétion under the direction of the Président, 
to make and conclude with said bands or tribes, such treaty stipulations, Bub- 
ject to the action of the Senate, as may remove ail just causes of complalnt 
on their part, and at the same time establish security for person and prop- 
erty along the Unes of railroad now being constructed to the Pacific and 
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' ctther thorougîifares of travel to the western ^ territories, ànd feihch as vvill 
most Ijkely insure civillzation for the Indians, and peaœ and eaf ety for- the 
whites." - ,, , 

The second section of the act referred to further provides: ■ 

"That sald commissioners are reqUlred to examine and Select a district or 
districts of Country having sufficient area to receive ail the Indian triljes now 
occupying tërrltory east of the RoCky Mountalns not now peâcefiilly resid- 
ing oh perma,nent réservations under treaty stipulations, tô which the govern- 
ment has the right of occupation or to ili'hich said commisâloners can obtain 
the rigit 6î occupation. * ■ * * Sald district or districts, when so se- 
lected, and the sélection approved by Congress, shall be and remain perma- 
nent homes for said Indians to be loçated thereon. * * . * " 

In pufsuance of the authority conferred by the said act of Congress, 
a treaty was made with the hostile Sioux Indians, at Ft. Laramie, on 
the 29th of April, 1868 (15 Stat. 635), which was ratified by the Senate 
on the 16th of February, 1869. 

The second article of this treaty agrées : 

"That the foliowing district of country, to wlt, viz., commenclng on the 
east bank of the Missouri river, where the forty-slxth parallel of north lati- 
tude crosses the same, thençe; ialong low water mark dowri sald east bank to 
a point opposite where th;e northern Une of the state of Nebraska strikes 
the river, thence west acrôss the said river and along the northern Une of 
Nebraska to the one hundred and foiirth degree of longitude, west from 
Greenwlch, thence north on the sald meridian to a point where the forty- 
eixth parallel of north latitude Intercepts the same, thence due east along 
the same parallel to the place of beginning. » • »» 

The sixteenth article of the treaty déclares: 

"That the country north of the North Platte river, and east of the sum- 
mite of the Big Horn Molintalns shall bé held and considered to be unceded 
Indian territory, and also stipulâtes and agrées that no whlte person or per- 
sons shall be permitted to settle upon or occupy aiiy portion of the same, or 
withQuJi the consent of the Indians, flrst had and obtainedj to- pass through 
the sanie. * * * " 

^ ït has ever been the poliey of our government to treat the several 
Indian tribés as "dépendent domestic nations." , No other gôvernmeht, 
State or individual, is permitted to treat with them for any purpose, 
without the consent of the gênerai government: > Névêrtheless, the gov- 
ernment accords to them a sort of sovereignty which seems to justify 
the exercise of the treaty-making power. ' Thie' unifQrm practice of the 
govexnrflent for miany yeaxs was tO treat with the tribès as was donc in 
independent nations. But in later years dissatisfaction at this poliey 
bas manifested itself in as well as outside of GongresS. Hence we 
sec in the act of Congress, before referred to, that the commission to 
treat "with 'thé hostile Sioux was i/ery much restricrted in its powers. 
It is true that.,the treaty when made was to hâve no binding force 
until it should be ratified by the Senate, and it is equally true that 
part of the treaty which sets apart the said réservation was to hâve no 
binding force until it was approved by Congress.. It seems that the 
Senate j-atified the treaty as required by the first section of the act of 
Congress, creating the commission. 

T'Eut I hâve seen no act or resolution indicating in any way that 
■Congress approved of the sélection of the réservation. Argument was 
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advancéd to show that a ratification by the Senate alone of the treaty 
was sufficient. But it is only fair to présume that Congress meant 
precisely what is stated when its approval was required. The term 
"Congress," as hère used, and as is generally used and understood, 
means the lawmaking power of the government; and we are not au- 
thorized to give it any other meaning hère. If thèse views are correct, 
it necessarily follows that the portions of the treaty setting aside cer- 
tain country as a réservation ând declaring certain other parts of ter- 
ritory as unceded Indian country hâve no binding force until the same 
is approved by Congress. 

But'iiE the treaty was made în ail respects in strict conformity to the 
act of Congress authorizing the making of it, it then becomes a serious 
question as to whether or not Gordon was arrested in that part of the 
country called by the treaty "unceded Indian territory." The arrest 
was made' on the Niobrara river, about 16 miles below the mouth of 
Antelope cfeek, and in the state of Nebiraska, but at a point some dis- 
tance west of a line running north from the mouth of the Nortb 
Plattë riyer. Counsel for Gordon very strenuously insists that no part 
of thè^'ûnCeded Indian territory" lies within the bbundaries of the 
State of Nebraska. After a careful examination of this question, a 
question in which the people of this state justly feel a deep concèrn, 
Icôncludé that no part of the "unceded Indian territory" described in; 
the treaty is included within the limits of the state of Nebraska, ând 
that the parties to thé treaty neither so understood nor intended it, at 
the time of making the treaty. I think I ought to hesitate long and 
scrutinize closely a treaty which is claimed consigns near one-fifth of 
our stâte to the exclusive use of a semicivilized race, and that, too, 
without the sanction of the state authôrities, and against the known 
and expressed wishes of the people of the state, before I so décide, un- 
less the terms of the treaty require such a décision. 

It will be observed that the boundaries of the tract of land intended 
for the réservation are described with the utmost particularity. The 
description is as spécifie and definite as language can make it. Com- 
mencing at a point at low-water mark on the east bank of the Missouri 
river, the line then runs down the east bank of that river, to a point 
opposite to where the northern boundary of Nebraska strikes the 
river; thence across the river to the corner of the state; thence west 
along.the state line to the western boundary of the state; and thence 
north, etc. So particular were the parties to the treaty about this 
description that no eiïort seemed to hâve been spared to make it clear 
that they intended to include the bed of the Missouri river in the rés- 
ervation. About the boundaries of this réservation and "permanent 
homes" of the Indians there is no chance for dispute. But while the 
boundaries of this réservation are certain and spécifie, the boundaries 
of the "unceded Indian country" are vague, uncertain, and indefinite 
as language can well make them. For this reason we are left to givé 
the sixteenth article of the treaty a construction, and ascertain as well 
as we can what country was really intended to be included as unceded 
territory. The treaty déclares that the country north of the North 
Platté river and east of the summit of the Big Horn Mountains shàU 
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be regarded as the unceded country. It is fair to présume îthatthe 
commissioners well understood the boundàries of thisstate, because in 
defining the boundaries of the réservation they foUow the northern 
boundaries of thè stateits full length. The moment the western- 
boundary is reached they conclude to make the western Hne of the state 
the western Hne of the réservation. So that the action of the commis- 
sioners seems to hâve conformed to the state boundaries, and that they 
did not any time intend to interfère in;any way with _any part of the 
territory included within this state. Again, it would seem that no part 
of the state was intended to be included in the unceded territory, be- 
cause that territory lies north of the North Flatte river, and east;of the 
summit of the Big IJorn Mpuntaifts. The' northwest corner of Ne- 
braska is in a direct southeast course from the southern extremity 
of the Big Horn Mountains. It will be seen then that, if it was ever 
intended to include any part of the state in the unceded territory, the 
words used to desçribe it are not very apt ones. Then, tpo, if it had 
been so intended, what an easy matter it would hâve been to say so. 
How easy and how natural it would hâve been to designate the mouth 
of the North Flatte river as the starting point of the easterh boundary 
of the unceded territory. 

One of the avowed objects in making the treaty was to protect the 
persons employed in constructing and operating our great national 
thoroughfare— the Union Pacific railroad — and the language of the 
act of Congress authorizing the treaty "and such .as will most Ukely 
insure civilization for the Indians, and peace and saf ety for the 
whites." "Peace and saf ety for the whites," in a country such as 
that traversed by the Union Pacific railroad, was, at the time of 
making the treaty, apd still is, regarded as of some conséquence, 
and, the better to insure, this, it was deemed advisable to rempve the 
Indians as far from the road and settlements as possible. This was 
done by locating them north of the state, as proyided in article second 
of the treaty. , And in the absence of language clearly expressing 
the intention of the contracting parties so to-ido, we cannot safely 
infer that they intended to include any part of the Union Pacific Rail- 
road in the unceded territory, which would be done if ail the country 
north of the North Flatte river wer^ to.be included in the unceded 
Indian territory. It ■isRigre consonant with reason to suppose that 
this never was intended- ,\Vhen. wè consider the fact that the para- 
nioiint object in making the treaty was the protection of the rail- 
road çompany in building and operating its road, and the protec- 
tion of persons and property of the whites, we can readily see that 
the commission would be q"ite vmlikely to set apart a section of 
country in and through which the Indians might come at will, and 
in which the more fortunate, but less favored, white man could not 
place his foot without vialating the làws of his country, and that, 
too, when the road passes pver a portion of it, and where much of 
it is in close proximity to the road and the settlements along the 
same. 

Thèse considérations hâve induced me to hold that no part of thè 
^'unceded Indian territory" described in the sixteenth article of the 
treaty is within the limits of the state of Nebraska. 
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But should we'concede tothe, country described in tlie-: second awir; 
sixteenth articles ai the. treaty the charaçter claimed for ,it Ijythe 
relator, then it becomes necessary to détermine how far the military 
authorities are justifîedin going,; ; f or .thepurpose pi carrying-, out 
the provisions, contained i in the two articles as aforesaid, and ex- 
pelling therefrom unauthorized persons. Both articles déclare, iti' 
substance, that no white persons shall be permitted to pass over, ; 
settle upon, or réside in, the territory described therein, save and 
except a few ofiScers of the governrnent who may be required to do 
so under certain ' provisions of the treaty, which are unnecessary to 
hére'consider. 

Section 3147 of the Revised Statutes provides that: 

"The Superintendeot of Indiau Affalrs, and the Indian agents and siib- 
agents shall hâve authority to remove from the Indian country ail persons 
found therein contrary to law ; and the Président Is authorized to direct thé 
military force to be eniployed in such removal." 

This section gives the clear and undoubted right to the Président 
to direct the military force to be employed in removing unauthorized 
persons from the Indian country; and, when the Président so di- 
rects, then the military authorities can use ail thé force " necessary 
to expel the intruder. This would necessarily include the right to 
atrest the intruder and to Use ail the force necessary to overcome 
any résistance, actual or threatened. 

Section 2150 of the Revised Statutes goes still further, and dé- 
clares that: 

"The military forées of the United States may be employed in sueh man- 
ner and iinder suéh cirennistances as the Président may- direct: First. In 
the appréhension of every person who may be in the Indian country in viola- 
tion of law ; and in conveying hini imniedlately from the Indian country, by 
the nearest convenient and safe route to the civil authority of the territory 
or judiclal district in whieh such person shall be found, to be proeeeded' 
against in due course of law. Second. In the examina tlon and seîzure of 
stores, paclcagesy and boats, authorized by law. ïhird. In prevehting the 
introduçstlon of persoi-s and property into the Indian country eontrary to law, 
wij|ch persQns and property shall be proeeeded against accordlng to law." 

Heré is ample authority for using the military force of the govern- 
rnent for thé purpose of not only removing intruders from the Indiari' 
country, biit to prevent them from going upon forbidden ground.- 

But tbe authority hère conferred must be exerçised in the mode 
and nianaer pointed otjt in the section of the law just quptëd. That 
requires the ofîfender tô be remoyéd inimediately, by the nearest con- 
venient and safe route, to the civil authority of the territOi'y or ju- 
dicial district wliere tlie ofïender is found. 
' Section, 2I5Ï of the Revised Statutes expressly déclares that'i' ' 

"No person apprebcnded by , military force, under the preceding section, 
shall be detaliied longer then fïve days after arrested and before removal. 

• ♦'•»■■ 



The conclusion, therefore, is that when a white person is found 
passing over, residing in, or settling on, any portion of the Indian 
country, the, military -force may, when so directed by the Président, 
arreçt and, within five, days thereafter, remove him by the nearest 
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cotoVerrfèrit' aild sâfe rotite' to the territory or judicial district in 
■Whifchi-théfarrest is madè, there to be proceeded against as provided 
by''lawi^ '•■■ ''''■'■■".' 

The rèsppndent produces a gênerai order froni hisisuperior officer 
(Geh. Sherman), directed to the commander of the department of 
thë Plâtté, which seems to hâve been issued last March, from which 
the following is an extract:' • 

"Shouïd the companies riow organizlng at Sloni City and Yankton tres- 
pass ôh ithe Sioux Indian réservation, you are hei'eby dlrebt€d to use the 
force /atyoJiCneommand to Burn the \y«.gon trains, destroy tl^f , outflt,- and ar- 
rest Ûie leaders, confining them at the nearest military post in the Indian 
country. * * * » . 

Notwithstanding the distinguished character of the officer, and 
the: hî^h 'soiirce from which this order émanâtes, it is xespectfully 
siihtnitted that that portion of the order which directs the burriing 
of any part of the captured property is wholly unauthorized by law. 
Tàethird subdivision of section : 2150, before quoted, déclares: - 

"Such për^ôïis ahd property shallbe proceeded against according to law.'' 

Section 2125 ,(Reyised Statutep) also déclares that: . , , 

' .'IWh'en gopds or othér pfpperty sha'll be. selzed for any violation pf tlils 
tltle, itj.sbçU tie lawful f^r th^ person proseciiting op behaltpf the United. 
States té proceed against sucÉi goods or other property, in the manner di- 
rected to be obseryed in the case of goods, wares or merchandlse brought 
intô thé United States in violation of the revenue laws." . 

I£ thclaws vyork or déclare no forfejture pf goods, when the owner 
commits; a wrongful act, then :surely no person has the law fuir ight: 
to' déstroy them. If the improper or Unlawful use of goods results iri. 
a; ïorfeitûTe of the sariiC,, then, the moment of the commission of thé' 
wffphgfm.àct.ihe title tb, the goods so ûsed changes and rests îh the 
government. -And when the goods can be seized and reduced to pos- 
session, 'it is the' duty of the officer seizing the same to protect and 
place theth in position tp pf f)roceeded' àgainSt as provided'irt said 
section 2135, in' order ta ïîàve the forîéitufe judicially declâred' àiid 
thç property gold for the benefit pf.jtl^ei goyemment. When. this 
qçifiTse; is taken, both the govçrnmçnt:.^ijd the claimant of property 
have!,every désirable facility affotc^ecjî. them for, niaiptainipg their 
respective rîghts. Hère the çausepf ,tt^ç seizure is^ inquired into, and 
theiright to ,miake it is either estahlisned ■ by tl^ie, government or over- 
trirown by the claimant. This:Cour,s^,.Qf,proçedyr.efully accords. with 
the; humape spirit of our laws, and is so oJDviousIy just that itneeds 
no comniendation hère. N9 argument, .iç.iîieçes^aryto show the wis- 
dom and utility ipf such a, course. , Bqth ^jre sçlf-eyident and must so 
appear to the most careless and casual observer. And when Con- 
g^égs, in t^e; ex^î;cise bf its constitutioflal ppwers, decjares vyhat :dis- 
position shall be made of the captured aiiid forfeited property, it ibe^ 
comes the duty of ail alike to obey the law, and none are safe . in 
viBlating if'évëil in'the Ihdîan coùntry, ' ■" :'.'•' 

' NbtwithstaHdin^ the sàid ti-eaty ahd sëveràl. -prbVisibns pf the old 
"iritercourse' law"' (the skmé from whith quotations 'are''hëi:;èin mlàde)' 
fbrbid white rneh trespasiing bn the' Indian country, nevertheleè's iio' 



BOABD or TBÀDB r. PKICB. -899 

pêriâity îs thereby inçurred by an intruder for the first offensej At 
Jeast no one but an alien incurs any penalty therefor. But if the of- 
fender returns to the Indian country after having- beien removed there- 
from,, then he incurs a penalty whiçh is fixed and certain. 
Section 2148 of the Revised Statutes reads as follows : 

"If any person who bas been removed from the Indian country shall tliere- 
after at any time return or be found within the Indian country he shall be 
llabie to a penalty of one thousand dollars." .,,--• - - 

And even when this offense is committed, and this penalty is in- 
çurred, the proper proceeding to be instituted against the accused is 
to bring- an action in the nature of an action of debt to recpver the 
penalty. , 

Section 2124, Rev, St., provided that: 

"Ail penalties whlch shall accrue under this tltle, shall be sued for and 
recovered in an action In ths nature of an action of debt, in the name of 
the United States, before any court having Jurlsdictioh of the same, lu any 
State or territory in whlch the défendant shall be arrested or found. » • *" 

This remedy is well understood and seems to',be the only one to 
be pursued in the fédéral courts in prosecutiôiis instituted against 
those who incur the penalty provided by section 2148, before referred 
to. Then in no casé like the one under considération can thé criminal 
process of the fédéral courts be invoked. And if the goyernment bas 
not provided an adeqàate remedy, one that is commensùrate with 
the offense itself, it must be content to pursue the only remedy f ur- 
nished until a better one can be provided by due course of law. 

ït is therefore ordered that the respondent, Gen. Qeor^e Crook, 
brigadier gênerai and brevet major gênerai pf the United States army, 
commanding the iiiilitary department . of the Platte, turn ovei- and 
deliver up, without urtiecessary delay, the said John Gordon, to the 
United Stateà marshal for the sfate of Nebraska, to be prpceeded 
against as provided by law. 

The clerk of the United States District Court, for said state'will 
fôrthwith rhake an, officiar copjr of this order and place the same in 
the hands ûf said marshàl for immédiate service. 



BOARD Off TRADE OF CITY OF CHICAGO v. PRICE et al.'' 

(Circuit Court, E. D. Missouri, E.D. June , 17, 1910,) 

' •'' No. '5,787. ; ;-, ' 

Exchanges (§14*) — Pboceedings — Evideîn-ce. '~~ — ■ — 

In a suit to restraln defenaants from receîylng or using continuons quo- 

tations of the Chlcigo Board of Trade,' indivldually and as the Price 

I Commission Company, évidence heîd insufficient to show that défendant 

P. was in any manner interested with such Company, or had ^ngaged In 

Its business, or received the quotatlons. 

[Éû. Nàte. — For otjier cases, See Exehanges, Dec. Dîg. $ 14.*] 

*]^or stber càawiiee same toplti A i ndusbb In Dac. tt Am. blka. UW to <lat% & Kep'r ladsxei 
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7' In Equity. Suit, by the Board of Trade pf the City of ChiçafO 
.. ag^inst Thomas E. Price and others. On order to show cause why 
an îyijynction should not be grapted. ,Rule discharged. ,1 

Henry S. Robbins, Martin' H. Eoss; and Lehman & Eehman, for 
plaintiff. ; ': . ' ,;;;:; 

,,, T^hos.B.-Hax^^ey and Chester H. Krum, for, défendants. 

DYER, District Judge. On the 33d of October last a bill for an 

injunction was fi!ed in this cause, the gênerai object and purpose of 

'which;wâs to'prevent the défendants Burtis Priée and Thomas E. 

' 'Pricè, '■tedividually artd as the Price Commission Company, fro'm 

■ recéiving'atfd tlsing the continuous quotations of thé Chicago Board 
of Trade in the city of St. Louis. An order to show cause why the 
complainant's prayer shoulê not be gràrlted was issueà'thàt day, and 

rnia4ereturnablç:pn October: 30th. .1 , ■ ., ,;. . 
, Burtis- Price: was not serv.ed ; but Thomles E. Price was. On the 

;.30tli' of 'October Thomas 'E. Pricë madé his return to the order to 
show cause'.*'' In 'this return' 'he in substàrice 'dénies that'he had been 
jeceiving the quçtations and used the same as charged, in the bill, 

^, hnd âvèrêthàt hé' w'âs not in'àny manner interested in the business of 

r the ;Pricè'. 'Commission Company. An issue béing'idined upon this 
retùtn, tb'é'sàme was ifeférre'd tb Rqbert^lVf. Fuiton, as, spécial master, 
to take „ïil the eyidénce^ that, might be bffered by either side in reïer- 
, endetotbe question as to whether or not Thomas. E.,. Price was in 
arty wisë interested. in thë price Commission Company, or whether said 
Thom'âs'E. '-Price Ts 'çfiféctly of indirectly' partiçijiating inj' or is or 
,was dOnnetted with,,the Price Commission. Comp'an'y, or using, the 

■ quotatipns of the Chicago^ioard of Tradeas an .intiividuaL 

' Subsëquently the. cqmplài'nànt dropped from'its bill the name of 
Burtis "Prîcé, but included in'it.the name of Risdqii H.- Price, Thornas 

■ E. ' Sullivan, ànd Louis E. Straeder. Risdon H. Price has not been 
servéd with pfocess, but Thomas E. Sullivan and Louis E. Straeder 

^ hâve entered their appearance to the amended bill. 

Two hundred and fif ty or more pages of testimony was.taken in. this 

'■'case by the spécial master, and the same was filed in this court, to- 
gether with his report thereon, on the l7th of Màrch last. On this 
testimony the master's report gives his conclusions as f oUows : 

"On the issue involved in this case, the conclusion of the master is that 
Thomas E. Price is connectée! wltli and interested in tlie business which at 
the tinie 'Of thé iflling of tlùs bill, October 23, 1909, was being conducted at 
200-202 North Thlrd street, in the city of gt;. Louis, under the alleged name 
of 'Price Gynimlssiori Ccftnpany,' sufficiently' to make hlm amenable to an in- 
junction prohibiting the further use of the quotations of the Chicago Board 
of Trade, provided they are beiiig improperly used at that office and in that 
business." 

The , question upon whîch évidence was to. be taken by the master 
■^v*as as to vvhether or not Thomas E. Pricë had any connection what- 
■evër with the Price Commission jÇçmpany, or Wj:}éther he was in- 
terested, ..wçith, his, brother, Burtis JPriçe,., or his othër ,|),rQther, Risdon 
H. Price. Thë évidence very clearly..sh,Qws..,that, Burtis Price! ,had, no 
connection .w-th, th£' Price Commission Company, and- that he had 
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not beeh doing business in the city of St. Louis for more than two 
years. It developed upon the hearing that Risdon Price was in fact 
interested in it, and that Sullivan and Straeder were employés of the 
Price Commission Company. The burden was upon the complainant 
to show by a prépondérance of the évidence the falsity of Thomas 
E. Price's return to the order to show cause. 

The original bill alleged, and the amended bill allèges, that Thomas 
Ë. Price was either receiving thèse quotations with his brother or 
was receiving them under the name of the Price Commission Coni- 
pany. The complainant called as its first witness Thomas E. Sulli- 
van. Sullivan was asked by the complainant's counsel a great many 
questions, and the witness gave a great many answers to such ques- 
tions, that çould hâve no particular béaring upon the question that 
was to be tried. It appeared from his testimony, as it did frora 
the testimony of other^ witnesses, that a box in a safe deposit vault 
T*as in the/name of R. H[ Price and Thomaà E.Price, both of whom 
Hâd'access to the same, ànd that in the absence of Risdon H. Price 
frôm business his brother Thomas E. Price opened and closed this 
box; that the moneys from the Price Brokerage Company were de;- 
posited each evening in this box, and the same were taken out in the 
morning and returned to the office by Thomas E Price in the absence 
of his brother. Subsequently Sullivan made the deposits and the 
withdrawals. Sullivan testified that two employés of the Price Bro- 
kerage Company, to wit, Mr. Stack and Mr. Straeder, carried the 
box from the office to the safe deposit company, and there met Mr. 
T. E. Price, and he opened the box, and the money was deposited. 
The followirig question was asked Mr. Sullivan on page 86 : 

"Q. l)oes T. E. Price hâve anything to do Ayith the depositing of that tiox 
■with the Mississippi' Valley Trust Company, or getting It ont, save only when 
his brother E. H. Pi-ice Issiek or out of town? A. None whatever." 

Sullivaii in substance testified that Thomas E. Price was in no wise 
interested in the business of the Price Brokerage Company, and that, 
while he was in and out of the office frequently, he neither directed 
nor had anything to do with the transactions in that office; that he 
had nothing to do with the employment of clerks, nor the fixing of 
the salaries; ànd that he was in and out of the office as many oth- 
ers were. It appears that Thomas E. Price bas an office in the Mer- 
chants' Exchangè and is a broker ; that he is a member of the Mer- 
chants' Exchange, and as such had a right upon the floor of that 
Exchange; that Risdon H. Price was his brother, and succeeded to 
the business of Burtis Price. : 

A. J. Stack was also called by the complainant as a witness, and 
he testified that he was a clerk in the office of the Price Brokerage 
Company, and had been a clerk for a long time prior thereto at the 
same place. He also testified that Thomas E. Price was not a mem- 
ber of the concern, nor had he anything to do with the management of 
its afïairs. To the same efïect was the testimony of Straeder, who 
was also a clerk m that office, and whom the complainant called as 
a witness to prove the issues upon its part. 

Thomas E. Price, the défendant, was called by the complainant to 
179 F.— 3G 
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testify on its behalf, and hë was asked a great mahy questions and 
gave a great many answerS to matters that seem : to be f oreign to 
the real question that was to be tried. But he gave testimony as 
fbllôws: '• ' ; I 

"Q. At xvhose Instance and request dld yWu let your name be used as a joint 
renten of the box in the Misslssipiti Valley Trust Company that' bas been 
spoken of? A. During the Incumbency of R. H. Priée. Q. Hâve you aiiy In- 
terest in the box? A. Absolutely , none. Q. Do you pay the rent? A. I do 
not. Q. Hâve you any eoncerr) With who pays the rent? I)o you look after 
that? Is your attention directèd: to l.t? A. No, sir. Q. Hâve you any inter- 
est as to the contents of the boxî A. Not a dollar. Q. Do you exercise any 
supervision ovei^ the business wîren your brother is gone? A. No, sir. Q. Dp 
you? A. No, sir. Q. Do you , interlÇçre with or hâve anything to do with Jiis 
business, except to attend the place whèré the box is kept, getting it out in 
the mornlng, and puttlng it Ikack it night? A. No, sir ; ^ that is the only thing. 
Q. That is the extent of your conhectioû with that business? A. Absolutely." 

It appeàrs that the circumstances surrounding the transaction re- 
Hed upon to prove Thomas E. Price's connection with the business 
of the Price Commission Company is ail there is. The only pérsoh's 
who are in a position to know whether he is so connected or not seem 
to be Thomas E. Price, Risdon H. Priée, Sullivan, Stack, and Strae- 
der. The testimony of Risdon , Price was not taken, because it ap- 
peàrs that he was ill and unable to attend the hearing and give bis 
testimony. The burden, as thç court bas stated, was upon the com- 
plainant to prove that .ThpmasE. Price was a proper défendant, 
before Thprnas E. Price could be called upon to answer the bill of 
complaint. The , testimony of -the only men who were examined, 
who knew or could knov(f ; about this matter, does not support the conir- 
plainant's contention; but, upon the contrary, it is positively prove'n 
that he was not connected *iJY^itb, the Price Commisslion Company, and 
was not engaged in the business of that conipdny,' nor as such reçeived 
the quotations of the Chicago Board of Trade. To find otherwise 
I must discrédit the positive statements of the witneSsescalkd'^by :the 
corriplâinant itself to prove that Thomas E- Price is a proper party 
to this suiti . !■ : 

Risdon Pficehas not been-served with notice to show causé, as was 
Thomas E.Pficë. Before proceedirig further against him; àtld'beforie 
the grattting of an irijunction àgainst bim, he is : entitled- to his day 
in court. ' The other défendants liave enterèdtheirappealranceto the 
bill, and may be proceeded àgainst at the pleasdre of the GonipkinaïJt. 
It-was stated ujbon the hearing that the Price. Commission^'Cômpahy 

'bas ceaséd to dû business. This- seems to be àgréed to by both the 
complainant and the défendants. I refer to thesd matters- as mère 
extraneous cifcumstances. In nO- way are they necessary to the prbper 
détermination of the real and Only question now to bé determined. 
The conclusion of the c6urt is that the complainant hâg nOt prOven 
the falsity of the return made by Thomas E. Price to the brder to 
show cause. The rule upon Thomas E. Price to show cause will be 

' discharged; • 
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In re C. M. BUEKHALTER & CO. ^ 
EOGERS V. PEOPLE'S: SAVINGS BANK & TRUST CO. 
(District Court, N. D. Âlabama, S. D. May 11, 1910.) 

L RïCEivEns (§ 129*) — Receivebr's Certificate— Payment. 

Where a reeeiver's certificate proiuised to pay only from a fund In 
court in process of administration, and payment in full was coudition- 
ed on thie suSiciency of, the fund to answer aU daims of eqiml priority, 
tlie certificate was not an absolute promise to pay, and tlie court having 
control of tbe fund was alone compétent to détermine its sufficiency and 
■ the proper proportional payment. ' ■ 

[Ed. Note. — For other cases, see Receivers, Cent Dig. S 223 ; Dec. Dig. 
{ 129.* 

Receivers' certificates, see notes to Postal Tel. Cable Co. y. Vane, 23 
C. C. A. 350 ; Nowell v. International Trust iCo., 94 O. C. A. 601. ] 

2, Receivers (§ 129*) — Receivee's Cebtificate^Paymes-ï by liECEivEE — Re- 

■:;■ 'COVEBY. , ,: , , 

Where a receiver in bankruptcy made a partial payment on a reeeiver's 
certificate, in disobedience of a court order directing him to pay out 
no funds except on order of the court, and on suit being subsequentl'y 
brought by'the reeeiver's successor to recover the amount so paid it was 
helditàat the créditer was entitled to à préférence out of the fund from 
which tbe payment had been made, and that the money should be repald 
to.the receiver orily in case the amount the ci-editor was entitled to re- 

• ceive was less tlJan the payment, a plenary suit (vas not necessary to dé- 
termine that question; it beiug determined: In suœmary'proceedings in- 
stituted by the reeeiver's pétition to require the creditor to show cause 

, why the money should not be restored, on whic^ a référence çould be had 
to dëtermine the state ,of the account. ' 

[Ed. Note. — For otiieréases,. see Receivers, Dec. Dig. §.l29.*] 

In the matter of bankruptcy proceedings against C. M. Burkhalter 
& Co. Pétition by Thomas M. Rogers, receiver, for a rule on the Peo- 
ple's Savings Bank & Trust Company, to sho\v cause why it should 
not return a payment by a former receiver. Granted. 

Weatherly & Stokely, for People's Savings Bank & Trust Com- 
pâiiyj ■' ■ '■; ■ 

London & Fitts, for receiver. 

GRUBB, District Judgé. This matter cornes on to be heard upon 
the pétition bf the receiver for a rule upon the respondent to show 
cause for not paying bâck to the receiver $4,285,55, with interest, be- 
ing the :aniount paid it by the former receiver in disobedience of an 
order of court, directing him to pay out no funds thereafter except 
upon drderof court. 

The àm'ount wa^ paid, by thë former receiver as a crédit on a 
claifned ,'indebtédness of' the receiver to the respondent of $11,000, 
evidencèd. by a reeeiver's' certificate in that amount issued to it for 
rrioney loaned by'it'to'the ïeceiver,* The présent receiver disputes the 
éxjîstencé' of àiiy such indchteçlness at the time of the payment., Thç 
Circiiil: 'CQ'uft"of Appeàls dedinëd. to pass ùpon this issue because of 
tfi'e UnsatisfactOry conditiotl of the recotd, âiid remanded thé ciasé, 

*For othei' cases^ see same topic & i nvmbicb In Dec. & Ami DIgs. U07 to date,. S( Rep'r Ind4x«# 
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with instructions that it be referred to tlie spécial master to state the 
account between the bank and the receiver in conformity to its opin- 
ion. The opinion was to the effect that whatever indebtedness was 
due the tespondent was a pf eferred clàim against the f und, that the 
only issue was the aniount of such indebtedness, and that the money, 
though paid wrongfully and in violation of the order pf the court, 
should not be ordered paid back to the présent receiver unless and un- 
til it was determined upon such référence that there was due te- 
spondent out of the fund on its certificate a less amount. 

It seems clear from this opinion that the Circuit Court of Appeals 
(177 Fed. 386) held (1) that the money was wrongfully paid by the 
original receiver to the respondent, and should for that reason hâve 
been restored to the fund in court, except that to do so would be a 
vain thing, if there was due respondent as much or more out of the 
same fund ; and (2) that the issue as to the amount of such indebted- 
ness to respondent should be determined in the bankrupt cause by a 
référence to a spécial master for the purpose of restating the account 
between the receiver and the respondent, and not in a plenary suit 
to be broughtby the receiver. 

If the money was paid by the original receiver in disobedience to 
the court's order, it was wrongfully paid by him, whether justly owing 
to the respondent or not. If the payment was made, not drtly without 
the authority of the court, but contrary to its instructions to the re- 
ceiver, it would be compétent for the court to order it restored, re- 
gardless of the state of account between the parties. The Circuit 
Court of Appeals did not hold that the court was without authori- 
ty to order such payment, but that it would, be a useless exercise of 
it until it was determined that the receiver would not, by the state of 
the account between the parties, be required immediately to repay it 
to the respondent. The respondent had accepted the payment without 
knowledge of the court's prohibition upon the receiver of its pay- 
ment, and was not in eontempt in so doing; so that no useful purpose 
could be served by ordering it to surrender the money to the court, 
if it was justly entitled to payment of it again. The power of the 
court to so order it was not only not denied by the Circuit Court of 
Appeals, but impliedly sustained. 

If the power had been exercised, and the money repaid to the re- 
ceiver, the respondent would hâve been put to affirmative action to 
get his certificate paid. Since the court had the power to put the par- 
ties in this attitude, and ref rained from doing it only because it might 
hâve proved usejess, if justice, upon a proper accounting, had de- 
manded repayment to respondent, it would be fair to treat the par- 
ties as occupying this attitude. In th^t event, would the respondent 
hâve been entitled to sue tne recejver iipon his certificate in à plenary 
suit ? The certificate was not an ab^olpte promise to pay. It was a 
promise to pay only from a, fund in court in proçess of administration 
and subject oply to the orders of the epurt which was administering 
it," The paytnent of the certificate ;in fui! was conditioned upon the 
suffiçiency oï the fund,to answér ail clain;S| pf equal priority. If in- 
sufficient to pay ail, proportîonal payment only. could be demanded. 
The court, in whose control the fund was, was alone compétent to de- 
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termine the sufficiency of the fund and the proper proportional pay- 
ment, if it was insufficient for payment in fûll. Rèferfing to such cer- 
tificates, the court, in the case of Turner v. Peoria & Springfield Rail- 
road Company, 9~) 111. 134, 35 Am. Rep. 144, said: 

"It usually appears on the face of çucli instruments by what anthority tbey 
were issued, and for what spécifie purpose. Holders thereof wlU always be 
chargeable with notice of thèse facts. CQnsiderations of the highest concern 
to ail parties interested in the trust property make It imperatiye that the 
court that charges the fund, through its appointed officer, should hâve the 
most vigilant care that the property is not improvidently wasted. AiJ ptr- 
sons ûealin<; in such securiti.es titust Icnoio that pajftnent can only he cncrccd 
by application to the court haciiig the contrat of the trust property for an 
order upon its actinff officer." 

The respondent, if the money had not been paid to it by the re- 
ceiver wrongfully and without authority, could hâve coerced pay- 
ment only by petitioning the court having control of the fund to di- 
rect its receiver to make the payment. It had no right to demand a 
détermination of its right to payment in a plenary suit. Its position 
is in no way improved by the wrongftil payment to it. Hence the re- 
spondent cannot complain of the jurisdiction of the bankruptcy court 
to order it restored upon condition that petitioner shows that there 
was no existing indebtedness to the respondent when it was paid, and 
to détermine for itself in a summary proceeding the issue as to the 
existence of such indebtedness, as it would hâve had exclusive juris- 
diction to do if no wrongful payment had been made. This is what 
the Circuit Court of Appeals determined, since it directed the re- 
manding of the cause, with instructions "that it be referred to the 
spécial master to restate the account between the bank and the re- 
ceiver in conformity with thèse views," and not that a plenary suit 
be instituted by the receiver against the bank to recover the amount 
so paid. 

The pétition prays for a rule upon the respondent to show cause 
why the money should not be restored to the fund by the respondent. 
This has the effect of bringing the respondent into court. An answer 
by the respondent that the fund in the custody of the court was in- 
debted to the respondent in a sum equal to or in excess of the amount 
paid to it by the former receiver will présent the issue as defined by 
the Circuit Court of Appeals. A référence to the spécial master to 
State the account between the receiver and the respondent as to such 
indebtedness will provide the method indicated by the Circuit Court 
of Appeals to détermine this issue. 

No order will be made directing the money to be repaid until there 
has beep a détermination of the amount, if any, that was due from 
the receiver to the respondent when the wrongful payment was made. 
If the parties agrée that the issue can be more conveniently deter- 
mined by the court without a référence, upon testimony now in the 
record, the matter may be submitted to the court for décision. 
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■ ' HÛBBARD T. WOUOESTER ART MUSEUM. 
(Circuit Court, D. Massachusetts. June 24, 1910.) 
No. 6.33. 

1. OOKPQpi'^^ï;^lfî;s, (§ 434*)— I^LÊ TO RealTY— AUTHORITT TO ACQUIRE. 

WïthQut, express statutpry àùthùrity, a Massachusetts corporation may 
acqudre tltlè to real estatë.' ' 

[Ed. Note.— For other casés, see Corporations, Cent. Dlg. § 1765; Dec. 
Dig. § 434.*] 

2. CoBPORATioNS (§ 436*) — Real Esïate— Mode of Acquirinq— Devise— -Stat- 

UTEg. , 

' Stl Mass. 1850, e. 215i.§ 4, provided that educational, charitable, and 
religlous. corporations might liold real and pepsonal property to an amount 
not exc«eding $^0,000. , -TThls ; amount vvas iucreased to $500,tiOO by St. 
Mas§, 1874, C. 375, § 7, w^tcli authorized such corjioratlons.to hold real 

'' and' 'Personal property bfthàt yaiue, and to lease, purchasè; or ereot sult- 
aWfe buildings for their aOCottimodatlonj to bé ' devotéd ^ to the purposes 
and objects thereof. HnM,:th!BLt euch statutes are to be construed as 
llniiting: the amouut, otheririse unllmlted, of real and Personal property 

. whlch may be held by «. giyen corporation, and hence an art muséum had 
authôrity to take and liold real property l)y devise. 

tBd.' Note.^-For other câsès, see Corporations, Cent. Dig. § 1772; Dec. , 
Dig. f 436.*] ■ ;■ '■; /-:'..;■• 

Writ of entry by Benjamin W.! Hubbard against the ^Vorcester Art 
Muséum. Judgment for défendant. 

Charles A. Sriow andJosepH H. Khight, forplaintiff. 
Ropes, Gray Sl'G^rhaiïi: and T. Hovey Gage, for défendant. 

LOWELL, Circuit Judgei Stephen Salisbury died in' 1905, and 
devised the. real estate hère in question to the Worcester Art Muséum, 
a corporation éStablishediti 1896 under Pub. St. Mass. c. 115. At the 
death of Mr. Salisbury the Muséum held abôut $700.000 of property, 
real and Personal. The real efetaté devised by Mr. Salisbury tô the Art 
Muséum was valued at about $1,300,000. More than $1,800,000 of 
Personal property passed to the Muséum under his will. The présent 
action is a writ of entry, broùght by one of Mr. Salisbury's héirs and 
next of kin. It was heard upon an àgreed statement of facts. This 
devise was before the Suprerhe Court of Massachusetts in Hùbbard v. 
Worcester Art Muséum, 194 Mass. 380, 80 N. E. 490, 9 L,. K. A. (N. 
S.) 689. . , 

The derhandaht's contention is substantially as follows: Without 
express statiitory authôrity, no corporation in Massachusetts càn ac-^ 
quire title to real estate. By Rev. St. 1836, c. 44, § 6, corporations 
generally Wëfe ertipowered to "hold lands to an amount authorized by 
laW."^ WHAtevjer right corporations may bave had to àcquirë and hold 
Personal J:(riopêrty, ho corporation could, in' the absence of spécifie 
statutory authôrity, acquire title to real estate. St. Mass. 1856, c. 215, 
§ 4, the earhest statute which dealt with gênerai incorporation for edu- 
cational, charitable, and religious purposes, provided that : 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



HUBBARD V. WOHOBSTKK ART MUSEUM. 4G7 

"Sucîi corporations may hold real and personal estate, necessnry for the 
purposçs ot sald organization, to an amount not exqeeding two hundred thou- 
sand dollars^" 

This act also gave nb authority to any corporation to acquire title to 
real estate by any conveyance whatsoever. No authority was subse- 
quently d;erived from St. 1857, c. 56, Gen. St. 1860, c. 32, or St. 1869, 
c. 276. St. 1874, c. 375, § 7, providedthat: 

"Such corporations may bold real and personal estate, and may lease, par- 
chase or ereet suitable buildings for tlieir accommodation, to an amount not 
exceeding five hundred thousaud dollars, to he devôted to the purposes and 
objects set t'ortli lu their agreenient of association, and they may receive and 
hold in tru.st_, or otherwise, funds recelved by gift or beque.st to be by them 
devoted to such purposes." 

By this statute the demandant admits that a charitable corporation, 
not specifically authorized thereto, niight take title to real estate by 
conveyance inter vivos, but contends that it could not take title by 
devise. His contention is that the word "gift" is applicable only to a 
conveyance inter vivos, and the word "bequest" to a conveyance by will 
of personal property. The demandant contends that, for the purposes 
of this suit, the law was not affected by Pub, St. c. 115, §■ 7, by St. 
1897, c. 97, and by Rev. Laws, C..125, § 2. The demandant therefore 
contends that the tenant was in 1905 without corporate authority to 
take title to any real estate by devise, however small the value thereof 
might be. He further contends that the point decided by Hubbard v. 
Worcester Art Muséum was this : , The petitioners there could not be 
heard to maintain that the Muséum was limited in its holdings of prop- 
erty by the amount set out in the General Laws., The demandant 
contends that the question-here raised, viz., that the tenant can take 
tjtle to no real estate by, devise, is raised in this suit for the first time. 
It seems that the décision made in Hubbard v. Worcester Art Muséum 
could not hâve been made if the demandant's contention in the case at 
bar is sound. In other words, the tenant's right hère contested wàs 
there passed upon and upheld, although the argument hère made 
against it was not urged or considered. But it is not necessary in the 
case at barto détermine if the matter be res judicata. The demand- 
ant's contention ig wholly opposed to the statutes of the commonwealth 
and to its law as established by its authoritative décisions. 

In Hubbard v. Worceçter Art Muséum, the court said, at page ^85 
of 194 Mass., at page 492 of 80 N. E. (9 h. R. A. [N. S.] 689); ,' 

"We start wlth the inhérent right already referred to of every corporation 
to, take and hold property at common law by virtue of the act of its création, 
ïhls right is recognized in our statutes by implication without express men- 
tion. Kev. Lâws, c. l09, §§,4, 6." 

If the meaning of the provision of the Revised Statutes above quoted 
had been that which the demandant suggests, it would hâve been self- 
contradictory. How could a corporation "hold" real estate, if it was 
forbidden to acquire title thereto? That the right to hold includes 
some right to acquire is plain. See Rev. St. 1836, c. 36, § 15. And 
the language of Rev. St. 1836, c. 44, § 6, is that employed in many 
other statutes, as appears from the références made in the demandant's 
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brief. The demandant's first contention therefore faits. Without ex- 
press statutory authority a ' corporation rnayacquire title to real estate. 
In the case above cited, the Suprême Court said : 

"Sonie Judges, In holding that such; titJes cauuot be taken under furtlier 
wills, endeavor to fouiid a distinction upon the executed charaeter of a title 
by grant, and suggest that a devise or bequest is executory. It seems to us 
that there is no good reason for the distinction. When a will is proved aud 
allowed, it takes elïect immedlatély to'pass ail property^ afflected by it. The 
provision iti the law against large hpldings by corporations bas no relation 
to the probate of the will. The act of the testator in executing the will is 
confirmed and given effect as a complète and executed disposition of the prop- 
erty, by ttie allowance of the will. In this respect a recorded will does not 
materially differ from a delivered déed. The heirs at lave are bound by eue 
as well as by the other." Page 287 of 194 Mass., page 493 of 80 N. E. (0 L. 
E. A. [N. S.] 689). 

It foUows, therefore, that the charitable corporations of Massa- 
chusetts riiight always acquire title to real estate by devise, except so 
far as they were limited by stattltei This was the construction put 
Upon thè charter of Harvard Collège granted in 1650, which empow- 
ered the borporation to — 

"purçliase and aequire to themselves, or take and receive upon free gift and 
donâtioiï, ànylands, tenements, or hereditaments, within this jurisdictlon of 
the Massachusetts Bay, not exceeding^ the value of flve hundred pounds per 
annum." 

There is hère' no mention of taking or acquiring title to real estate by 
devise, yet me power of the corporation to take real estate in this 
nianner was notl questioned. Most of the statutes above cited are not 
to be taken to enlarge the authority of corporations to acquire or hold 
real éstâté by conferring upon them authority otherwise nonexistent. 
Those stattites are to be taken as limîtiirtg the amount, otherwise unlim- 
ited, of property, real and personal, which may be held by any given 
corporation. The demandant's coiitention, therefore, f ails altogether. 
The tenant has corporate authority to take title to the real estate in 
question by devise, and that authority bas been limited only as to the 
amount fixed by statute. The statute limiting the amount of property 
that çould be held by the corporation (Rev. Laws, c. 135, § 7) could 
not be taken advantage of by the (Jemandant, but only by the state. 
Brighàm, v. Bngham Hospital,, 134: Fed. 513, 67, C C. A. 393. There 
must be judgiment for the tenant. ; 

The cpùrse of reasoning above set out and the décision hère rendered 
are not tô'be taken to décide, or even to suggest, that the demandant's 
claim of titte does not fail also by reason of the other objections made 
to it by the tenant. The resuit hère reached is in accord with that 
reached by Judge Coït in Home for Destitute Children V. Peter Bent 
Brigham Hospital, decided December 29, 1909 (mémorandum), al- 
though. in' that case the leàrned; judge- did not state his reasons at 
length. ■ i î ; 1 ■ 

Judgment for the tenant. . 
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In re MILLS. 
(District Court, E. D. New York. June 20, 1910.) 

1. BANKRUPTCÎ (§ 21*)^ — .TURISDICTION— Waiver. 

Where, in a proceeding in bankruptcj' against stockiiolclers of a cor- 
poration to compel tlie delivery of tlieir stock to the bankrujtt's trustée. 
on tlie tlieory tliat an excliange of property for tlie stock by the bauk- 
iTupt In the first instance waa franduleut, the stockholders, by aiiswering 
to the merits, waived an objection to the jurisdiction of the bankruptcy 
court to détermine the issue of title to the stock. 

[Ed., ISÎote, — For other cases, see Bankruptcy, Dec. Dig. § 21.*] 

2. Bankruptcy (§ 250*)— Assets— Title to Corpoeate Stock— Determ;ina- 

TION. 

Where more than four months had elapsed between the date of issuing 
stock of a corporation and that df tlling a pétition iu bankruptcy against 
M., who orgaiuized the corporation and transferred his property iu ex- 
change for stock, a part of which he had transferred to others. and in pro- 
ceedings against such stockholders to recover the stock for the benefit of 
his estate in bankruptcy, on the theory that the trausfer was origlnally 
void as to his creditors, it appeared that one of the alleged owners was 
an infant and that varions other transactions and events were involved in 
determining the title of the stockholders, the matter should be deternilned 
In a plenary suit by the trustée, and not in a summary proceeding in 
bankruptcy. 

[PM. Note.^For other cases, see Bankruptcy, Dec. Dig. § 250.*] 

In the Matter of Clifford D. Mills, bankrupt. Application of peti- 
tioning creditors, directed to varions stockholders of a corporation 
formed by the bankrupt, asking that the stock be turned over to the 
trustée in bankruptcy as the property of the bankrupt's estate, on the 
theory that the original transfer by the bankrupt of his property to 
the corporation in exchange for stock was fraudaient ab initio. Ap- 
plication denied, with leave to trustée to bring a plenary action for 
such relief. 

Lesser Bros, for trustée. 

Wingate & Cullen, for People's Trust Company. 

Pitney, Hardin & Skinner, for C. D. Mills Baking Co. and others. 

William W. Butcher, in pro. per. 

Coombs & Wilson, for bankrupt. 

CHATFIELD, District Judge. The petitioning creditors previously 
made appHcation to this court to hâve certain property, formerly be- 
longing to the bankrupt, but transferred by him to the C. D. Mills 
Baking Company, a New Jersey corporation, at the time of its organ- 
ization, turned over to the trustée in bankruptcy as a part of the bank- 
rupt's estate. This motion was denied ; the record in the case show- 
ing that the property had been in fact transferred to the corporation 
as a considération in kind for the capital stock issued by the corpora- 
tion upon the subscriptions of the original stockholders, and that the 
greater portion of the stock was taken by Mr. Mills, or disposed of 
at his direction ; the remaining few shares of stock being issued to 
the attorney for his services in connection with the orgailization. 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The décision on that motion was based upon the case of In re Mun- 
cie Pulp Ce, 139 Fed. 546, 71 C:' G. A. '530, and another application 
has now beenmade, direçted to the varions stockhoI4ers. and to the 
corporation, asking that the stock of that corporation be turned over 
to the trustée in bankruptcy as the property of the bankrupt estatey 
upon the theOry that the original transfer by Mills of his property, 
in ejcchange for the stock of the corporation, was fraudulent and void 
ab initio. To this motion objection has been made by the various 
parties cited, as well as by the corporation, which still has some of 
the stock unissued in its treasUry, claiming that the court has no ju- 
risdiction to dispose of thé issiie itivolved; thèse parties in their an- 
swerà' claiming title to the stoifk in question and denying the neces- 
sary, éléments by which fraud could be proven. , 

CliflEord D. Mills, personally, was the holder of 10 shares of stock, 
which haVe been turned over to the trustée in bankruptcy. His daUgh- 
ter, Dorothy M. Mills, was made the récipient of 70 shares of stock, 
issued to Clifïpjrd D. Mills as trustée for her; she being an infant. 
Fi fteen shares of stock were issued to one Potter, who had been 
sujperintendent for Mr. Mills for a considérable period, and who it is 
clàimed by Mr. Mills had become ehtitled to.some share in the busi- 
ness, which he had aided in building up, as well as being a nian 
whom thçt corporation needed.to keep ipterested in the business. 
Five shares of stock were transferred to one William W. Butcher for 
services, and sùbsequently sold by^ him'to William H. Agard, who 
apparently gave a note therefon This note, in some way, appears 
to hâve got into the possession of Mr. Mills, and he has destroyed 
the note, or has not called for its payment. ■ This accounted for the 
100 shares of stock issued by the corporation, referred to in its min- 
utes as "fully paid Ufl" stock, for which cash had been turned in. 

ThC' various respondents upon this: motion hâve attempted to ap- 
pear specially and to interpose only such statements or answers as 
would form a basis for their pleas that this court has no jurisdiction 
to détermine the title to property; in the possession of.other parties 
claiming; to.bebona fidé holders of title. Each of thèse partie^, has. 
however, presentèd an answer, by which ceirtain facts are admitted, 
and as to which there can be no controversy, showing the situation as 
above. 

The pétition, in bankruptcy wasvfiled on the,26th day of August, 
1909, and, the corporation in questiçn was formed «^iid the shares 
of stock issued, £iboutthj;Ç 5th jday of MaTch,;1909. Itis. apparent, that 
the property, in question is not in the possession pf the trustée, and 
that this coifrt has not jiurisdiction: tOidetermine theSe; questions of 
title, upon any theory that the stock is, at présent, a part of the estate, 
in the hands of, the trustée. Nor do the.. admitted facts show conclu- 
sively a condition of ^ffairsfromwhiçh fraud mustbe inferred, and 
upon which the, court or any one considering the transactions could 
assume the responsibility of concluding that the transactions w^ere 
void, as has been held in the case of In re Friedman, 161 Fed. 360, 
88 C. C. A.,3Û6, affirmjng Id. (D. C.) 153 Fed. 939.: 

On the other hand, the actions of Mr. Mills were valid and his 
transfers unaSsailable only in case he was solvent at the time, and if 
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his fïift of assets to other parties would not work a fraud upon his 
creditors. No actual considération passed either from Dorothy M. 
Mills nor from Mr. Potter in return for their stock. It was équiva- 
lent to a gift, and could not be valid, tlierefore, in the absence of con- 
sidération, unless Mills were in a position to make a gift of the sort 
in question. The stock issued to the attorney would be in a différent 
class, and the transfer to him valid, if it had been retained. But 
the subséquent transaction between Mr. Agard and Mr. Mills in réf- 
érence to the promissory note makes it possible that testimony would 
prove the transmission of thèse 5 shares of stock to be lawful only 
in case Mills had the right to make a transfer thereof without con- 
sidération. The 10 shares of stock issued to Mr. Mills himself are 
not involved, inasmuçli as they are a part of his propérty and hâve 
been turned over. 

The respondents hâve appeared specially to question jurisdiction, 
but hâve voluntarily filed answers whichi'show the weakness of the 
claims of title, if Mills was not solvent at the time of transfer, or 
was rendered insolvent by the transfer. By thèse answers, the pre- 
sumptive invalidity of their acquisitions of stock as against creditors, 
unless they can sustain the burden of proving the right on the part 
of Mr. Mills to cause the stock to be transferred to them at that time, 
has been brought to the attention of this court, and they hâve submit- 
ted to its jurisdiction, to the extent of submitting the question of ju- 
risdiction to the détermination of this court. But further complica- 
tion is added by the fact that Dorothy M. Mills is an infant, and must 
be represented by some one capable of protecting her légal rights, 
and separated from her father's position as voluntary trustée of the 
shares of stock for her, while at the same time the bankrupt herein 
and the person from whom the propérty in question was acquired by 
her by gift. 

Upon the entire situation it would seem that, inasmuch as more 
than four months elapsed between the date of issuihg the stock in 
question and that of filing the pétition in bankruptcy, inasmuch as 
various other transactions and many différent ;events must be passed 
upon in determining whether the title of the holders of the stock 
is valid, and as that stock is in their possession under a claim of title, 
the issue should be determined in an action, rather than in a sum- 
mary way by this court, even though there might be sufficiçnt to hold 
the summary proceeding in this court upon the facts voluntarily pre- 
sented by the answers above set forth. The trustée should bring 
his appropriate action, if the creditors so désire; but in the mean- 
time he should be protected against further transfers of the stock in 
question, and the parties holding the same will be restrained from 
transferring or jncumbering it, except after application to this court 
to modify that restraining order. 
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MARACII V. C0LUMBIA:B0X CO. et al. 
(Circuit Court, E. D. Missouri, E. D. June 15, 1910.) 

: ■ ■ , No. 5,824. 

R'emoval of Causes (§ 49*) — Citizessiiip— Sepaeable Contboverst. 

Plalntiffi allégea the death of her décèdent while worklng in the mlll of 
; .défendant Ijox company, a foreign corporation, owing to the latter"s fail- 
ure.to provide a reasonably safe place for plaintiff to work, in tliat sueh 
eoniijany was required, but falled, to provide a guarded platforni over its 
shaving plt, where plaintiff was required to go to open the pipes leadlug 
into it, and that wlllle perforniing,such work, and using a détective stiek 
provided by défendant, deceased fell from the platform by reasou of its 
unguarded condition, and losthis life. The pétition alleged, also, that de- 
fendant K., a résident of the same state as plaintiflf, was négligent in fail- 
ing to inspect the place and appliances, and discover and report any de- 
■ fects found therein to défendant company. Held, that the box compauy 
and défendant K. were notijointly liable, but that there was a separable 
eontroversy between plaintiff and the box company, which was removable 
to the fédéral court. 

[Bd;. Note. — Eor other cases, see Removal of Causes, Dec. Dig. § 49.* 

Separable eontroversy as ground for removal of cause, see notes to 
Bobbius V. Ellepbogen, 18 C. C. A. 80 ; Mecke v. Valleytown Jlineral Co., 
35 C. C. A. 155,] ' 

Action by Mary Marach against the Columbia Box Company and 
another. On motion to remanci. Denied >, 

John C. Rohertson, for plaintiff. ' 

Watts, Williams & Dines iand Wtn. R. Gentry, for défendants. 

DYER, District Judge. The motion to remand in this case is based 
upon the 'proposition that the eontroversy is not wholly' between citizens 
of différent states. This raises the question as to whether the plain- 
tifï hàs à joint', càusq of action , against the two défendants. This must 
be, detertiiined by thé' ayerments in the, plaintiff 's pétition. 

Tlie p'iainti'fif is the widOw' of the décéased, who came td bis death, it 
is àllegèd^ by thé 'riç^hgëhce of the box company in failing to provide a 
reasonably^ safe place for the deceased to work in; that it "proyided a 
short piàtform, 'tonsisting df boards placed upon girders; that said 
platf orrn is aboût one fobt or more wide and about six feet long; that 
said.bpârdk wére on the'day aforesaid liôt properly fastened, and said 
platf brm was wholly unguarded with a rail or fence, of anything what- 
ever, for the pfpfection of the person Standing and working thereon"; 
that the |.bQx company wa^ further négligent in failirig to. provide its 
System tif "blowpipes" with proper and' reasonably safe "shut-ofFs," 
and îii 'jproviding a stick that was short and of rotten material, and not 
a reasonably safe appliance, and in maintaining and operating a System 
of "blowpipes" that were not safe, and the System was old, inadéquate, 
and unsafe. The pétition states that on the 28th day of July, 1909, 
the plaintiff was at work in a reasonably safe place in said factory, and 
that he was ordered and directed by the foreman of the défendant to 
go into the shavings pit and open up the pipes etc., and that such were 

•For other cases see same topic & | numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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not his usual and'ordinary duties in arid about saïd factory; that wliile 
performing the work directed to him, and while standing upon said 
platform and using the stick so provided by défendant, and while 
standing upon said platfofm, which was on said day covered with shav- 
ings, the deceased fell frôm said platform by reason of its unguarded 
and unfenced condition, and by reason of his unsteady foundation on 
said platform, into the pit and lost his life. 

It clearly appears from this pétition that the plaintiff lost his life by 
falling frdm'a platform which was unsâfe for the purposes for which 
it was used, and that this' platform had been erected there by the box 
Company. The only allégation in the pétition which tends in any way 
to make Krueger, the superintendertt, responsible, is this: That he 
was — 

"cliarged wlth the duty, among others, of providlng and inspectiiic the phice 
In which the deceased had to work, and the appliances with which he had 
to work; that said défendant Martin L. Krueger had entered upon the dis- 
charge of this among his other duties ; and that said défendant Martin L. 
Krueger negiigently failed to perform his duty of provlding and continually 
inspecting the placé where deceased had to work, and the appliances with 
which he had to work, and that by reason of his said négligence in this behalf, 
he Is jointly liable," etc. 

The duty of the master, to wit, the box company, to the deceased, to 
provide a reasonably saf e place for men to work, is not to be ques- 
tioned. The duty of Krueger, under his empldymënt by the box com- 
pany, was to inspect thèse places, and supposedly, if any defect was 
discovered, to report the same ïo the master. The failure to perform 
the duty imposed upon him^y the master neither excused the master 
from providing a reasonably safe place for the deceased to work in, 
nor does it establish in any wise a joint liability of a master and servant 
to the plaintifï. If Krueger, superintendent for the défendant, was 
guilty of any négligence. whatever, that négligence of the servant might 
be assigned as a cause of action against the master. 

In my judgment the case was properly removed to this court, and the 
motion toremand will be denied. 



In re ROBERT GREJKNBERG & BRO. 
(District Court, E. D. New York. May 25, 3910.) 
BANEETJPTCT (§ 136*) ASSETS — OoncKalment. ' 

Facts held Insufficient to explain a loss of assets by a bankrupt, and 
to justify the referee's order requiring the paynient of a specified sum to 
the trustée as his assets. 

[Ed. Note. — For other cases, see Bankruptcy, t)ec. Dig. § 13i.V*] ' 

In the matter of Robert Greenberg & Bro., bankrupts. On péti- 
tion to review the referee's order requiring the bankrupts to turn over 
to the trustée concealed assets. Affirmed. 

Nathaiiîel Tonkin, for bankrupts. 

James, Schell & Elkus (Robert P. Levis, of counsel), for trustée. 

•For other cases uee same topic & | ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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CHATFIELD, District Judge. The référée, as spécial commis- 
sioner, reports that the bankrupts should turn over ,the sum of $3,- 
032.89, which they hâve concealed and failed to accouni for, to the 
trustée. The property admitted by them to hâve been in their pos- 
session, over and above, ail liabilities, on the Ist day of JVIarch, 1908, 
amounted to $11,437.50, which, with the excess of liabilities over assets, 
as shown by the schedules, viz., $17,457.08, makes a total of $28,- 
894.58 to be charged against the Ijankrupts. They are çredited by the 
référée with certain items presented in the testimony to account for 
those sums. He accepts as crédible the loss of $3,40Q in conducting 
a, store in CortJandt street, New York, $13,934.09 .qnindividual sales 
throûghout their gênerai business during tfie periodin question, and 
$1,000. a wedding présent given by Robert Greenbèrg to his sister 
(which he says represented money that she had earned in connection 
with the business), and other items, lincluding the stock on. hand at 
the time of bankruptcy; 

The bankrupts also allège that the testimony shows, beyond the 
amounts credited by the référée, $500. expenses of the sister's wed- 
ding, $200 more estimated as lost in the Cortlandt street store, $1,031 
paid to one Fox, who had been nominally a partner, $300 for busi- 
ness expenses during a period of three weeks not included by. the 
référée, $200 more from losses on bad debts, and $462.40 additional, 
estimated value of stock; the référée havihg credited them in each 
instance with the minimum, instead of the maximum, as estimated 
by the bankriipts. Thèse items, added together, would more than 
equal the amount of the déficit as found by the référée. 

If any items are to be allowed at ail, and if such ridiculous tes- 
timony as was given by thèse bankrupts in estimating théir business 
losses is to bé believed, there would seem to be no reason for disput- 
ing the statements of the bankrupts as to when they made the pay- 
ments in question, and their maximum estimâtes of loss should be 
used, rather than the minimum estimâtes thereof . 

It is impossible to explain the loss of goods in such wholesale 
manner, and such large items by ordinary expenses and mère shHnk- 
age of business between March Ist and November 5th of the same 
year. Either the goods of the fîrm were secreted and disposed of 
in large quantities, or the fîrm had no such stock as they claimed 
when they attempted to show a surplus of over $11,000 in March, 
1908. But, even if that be gràntéd' fcem, their business from that 
time until November shows no such- dépréciation as would cause ; a 
shrinkage to a. point where their liabilities exceedèd their assets by 
over $14,000; - âftd if àMy satisfactory method of tracing the prop- 
erty, or of pjcldqg o^t the amount of assets which the bankrupts hâve 
not satisfac'tOrily explain'ed, had been presented, there would be 
abundant testimony; uponi which to basfethe referee's report. 

Inasmuchj however, as the référée lias found in favorof the bank- 
rupts upon ail the items of testimony, with the exception of the small 
ones above mentioned, and as he refuses to believe the same sort of 
statements. as, those previously made by them, it is difficult to see 
how he reached such a conclusion. Upon the entire matter, the 
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court has no hésitation în directing that the bankrupts turn over to 
the trustée in bankruptcy whatever property thèy havé in their con- 
trol or which they hâve secreted from; the trustée, and to hold that 
(lùdged from their attémpted explànation) this property amounts 
tp much more than the sum named by the référée. 

Hence an order may be entered directing the bankrupts, upon this 
report, to repay that amount, or be punished if they fail so to do. 



MOXIE NERVB FOOD CO. OF NEW BNGLAND v. MODOX CO. et al. 

In re THATCHEE. 

(Circuit Court, D. Khode Island. March 13, 1908.)t 

No. 2,709. 

Pabties (I 40*) — Intervention — Suit fob Unfair Compétition. 

In a suit for unfair compétition In trade, consisting in part of the use 
by défendant of bottles for its product alleged to be slmilar in design to 
complainant's and ealeulated to deceive purchasers, the fact that the bot- 
tles used by défendant are of a patented design (^oes net glve the nianu- 
lacturer and patentée any légal or équitable interest in the suit which 
entitles him to intervene. 

[Ed. Note. — For other cases, see Parties, Dec. Dig. § 40.*] 

In Equity. Suit by the Moxie Nerve Food Company of New Eng- 
land against the Modox Company and others. On demurrer to péti- 
tion of Frederick B. Thatcher for leave to intervene and défend. De- 
murrer sustained. 

See, also, 162 Fed. 649, 89 C. C. A. 441. 

Roberts & Mitchell and Robert I. Cushman, for complainants. 
Charles A. Wilson and George H. Huddy, Jr., for respondents. 

BROWN, District Judge. The petitioner, a manufacturer of bottles 
upon which he holds a design patent, seeks to intervene and become a 
party défendant to the controversy between the Moxie Company and 
the Modox Company, which relates to unfair compétition in trade 
and to imitation of complainant's trade dress. Upon this issue it is 
îmmaterial whether the bottles used as a part of the trade dress are 
patented or unpatented. While it may be true that an injunction 
against the Modox Company will deprive the petitioner of a customer 
for his bottles, he cannot be said to bave any légal interest in the 
question whether the défendants are using thèse bottles as an instru- 
ment of déception. 

Even if there are such différences between the bottles of the com- 
plainant and those manufactured and sold by the petitioner to the 
Modox Company as to make his bottles a proper subject of a design 
patent, yet, despite thèse différences, there is such a substantial gen- 

•For other easea eee same topio & § ncmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Recelved for publication Aprll 28, 1910. 
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er^liresemblance as to make the patented bottles susceptible of use_în 
connection with unlawful sales. Neither as a manufacturer nor pat-, 
eiitèp of glass bottles can the patentée confer upon the Modox Com- 
pany any rights of imitation of complainant's goods. It would, njo.re- 
over, be idle to injectinto this case a controversy between itheMopcie, 
Company and this petitioner over the valjdity of a design patent upon 
the Modox bottle. As, patentée, tlie petit'ioner stands no better than as 
a mère manufacturer or seller oï glass bottles; and if he should be 
permitted to intervene, it would seem to foUow, also, that ail those who 
supply the Modox Company with parts of its package — ^the printers of 
labels, the vendors of caramel for coloring the contents of the bottles, 
etc: — would hâve a similar right to intervene on the ground of the 
threatened loss of a customer by an injunction against the Modox Com- 
pany. 

Whether the business of the Modox Company is legitimate, or an 
invasion of the rights of the Moxie Company, is a question solely of 
private right between the parties to this suit. The validity of the peti- 
tioner's patent is not involved; and the possibility or probability that 
the Modox Company, if not enjoined, may continue to purchase his 
bottles for use in the particular way which the complainant seeks to en- 
join, gives him neither a légal nor équitable interest in the présent 
controversy. No authority is cited which in any degree tends to sup- 
port this position, and it seems contrary to principle. . 

The demurrèr to the pétition for leave to intervene is sustained. 
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SOUTH MBMPHIS LAND 00. v. MeLBAN HARDWOOD LUMBER CO. 
(Circuit Court of Appeals, SixtU Circuit. June 7, 1910.) 

1. CONTSACTS (§ 280*) — CONSTRrCTION— CONTRACT TO PBOVIDE RAILROAD CON- 

NECTIONS TO Manufactubing Plant. 

Plalntlff purchased from défendant land eompany a site for a large 
lumbe'r manufacturmg plant, but took a contract from défendant, statlng 
that its coTenants and undertaklngs were a part of the considération for 
tlie paynient of the purchase priée of th.e site, which reclted that "in order 
to operate sald plant certain railroad and transportation facillties 
* *' * are necessary and are guaranteed by the party of the flrst part 
(défendant)." Défendant further bound itself, Inter alla, that "the Union 
Railway Company will by * * * erect a spur track from Its Une on 
Railroad avenue to the bàwmill." The railway compâny had no Une on 
4 Railroad, avenue, but one was eontemplated. Ilelâ, that the obvions pur- 
pose of such provisions -was to secure to plaintiff a track connection with 
the Unes of the Union Éiailway Company, which was a belt Une eompany, 
and thàt defendant'S guarauty was not condltioned on the building of a 
Une by the railway eompany on Railroad avenue, nor was it fulfiUed by 
thé building of a track ifrom the mlll to such avenue without any con- 
nection with the Unes o;Ç the railway eompany. 

[Ed.. Note. — For other casas, see Çontracts, Dec. Dig. § 280.*] 

2. Conteacts (§ 303*) — Actions ros Bbeach— Défenses— Via , Major. 

That a court had granted a temporary injunetlon restraining the Union 
Railway Company from crossIng the tracks of another eompany at grade, 
which injunetlon had remàlned in force for ■ three years without a trial 
of the case, and because of which the Une on Railroad avenue had not 
beën bullt, did not constitute such vis major as to relleve défendant from 
liability for nonperformance of Its contract ; it not appearing that it was 
împoàsible to build the Une without maklng such grade crossing. 
■ [Ed. Note.- — For othér cases, see Çontracts, Dec. Dig. § 303.*] 

3. Damages (§ 120*) — JIeàsueè for Breach Of Contract— Evidence. 

Whçi-e the vendor of a site for a, lumber mlll as a part of the consid- 
ération for the purcha,se price contract'çd to furnish to tjie plant certain 
track conijections with Unes of rfiiiroad,! the différence between the value 
. of the plant as construçteii with and without such connections may fair- 
ly be taken as the measnre of damages for breach of such contract eon- 
templated by the parties; but the jury should hâve been instrùcted, in 
estlmating the présent value of the plant, to take into accbunt the con- 
tingency of the plaintiff's tieing able, ihdependently p£ the defendant'S 
agency, to obtaln the track connections. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 120.*] 

In Eirror to the Circuit Court of the United States for the Western 
District of Tennessee. 

Action by the McLean Hardwood Lumber Company against the 
South Memphis Land Company. Judgment for plaintiff, and de- 
fendant brings error. Rçyersed. 

The défendant in error brought this suit for the recovery of damages by 
reason of the faiUire of the plaintiff In error to perform its agreement to fur- 
nish certain switching facillties. Upon a jury trial plaintiff reeovered verdict 
and judgment for $1.5,000. There were motions for new trial and in arrest of 
judgment, both of which were overruled. The facts are thèse: 

Before and at the time of the making of the contract in question the de- 
fendant wajs the owner of a large tract of land, for the most part undevelop- 
ed, adjoining the city of Memphis, Tenn., which it was deslrous of developlng, 
and on which it wished to secure the location of factories and industries gen- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 190' to date, & Rep'r Indexe» 
179 F.— 27 
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erally. W. A. Mcl.eau, an offleer of the Hugh McLean Lumber Company, 
wliteh operàtéd Ih the staté Of Ne'wTork and perhaps elsewhere, went, in the 
eai-ly sumnier of 1905, to aiemplils, aiid.there opeued negotiations with défend- 
ant respecting the purdiase of a site for a large lumber m'aiiufactiiring plant 
then in. contemplation, ,,,ïh,e site which was uiade tUe subject of negotiation. 
was at'tliis time witliout any inunedlàte rallroàd facilities, not Ijeing on or 
connected \yitli a railroad, and tluis was unsui,ted to JIcLean's xeapirements, 
wjiicli, as communieatçd to défendant, iiicludetl switchiug facilities' to ail the 
raliroads in Meinpbis. ^ ïlie traclis of the Illinois Ceijtral Railroad and the 
Yazpo & Mississippi Valley Eailrqad (the latter being/undei: Illinois Central 
management) passed throngh the dëféndant's lands. Tlie Illinois Central àlso 
operated a belt Une for s^yitching cars to Its own and other ràilroads in Mem- 
phis. The Union Railway Comi>any, exçlusjvely a belt line,. was projecting its 
road towards defendant's lànds. McLean irislsted that in tie event of his pur- 
chase of the site in question he lie 'fiirnisheij )YÏth both thé Illinois Central 
and the Union Railway Company switching fg.qlities. ' Défendant nego'tiàted 
a contract with the Union J^alh^ay Company that the latter should construcfc 
its main track upon defendant's 1 and, Inçludlngtïie locating of the line upon 
■'Railroad Avenue," so-calléd, and should çbnsti'uct spur tracks from the main 
Une "to any Indùstry that may be locatéd on thé èaid trfiçt of land of (South 
Memphis) I^and Company, upon thé request ,of the lari(l Company, proyided the 
business to be obtained by the railway companyby the, cpiastructioriof such 
spur tracks will be suflîclent In the opinion or the managing bfBcër of sald 
railway company," and on August Si 1905, eorivéyéd to Mcliean tbe lO^aere site 
In questionupon a"c6nsIderatIon of $5,000, of which $500 was pald down, the 
balance being secured by réservation of vendor's lien. Concurrently with the 
delivery of this deed, the patties entered lato a written agreement whereby, 
for a considération of $5 pald by McLean: to défendant "and; of the considéra- 
tion paid for" thé lO-âeré site in questWn, "the said South Memphis Land 
Company for Itself , Its successors and assign», covenants anû agrées with the 
sald William A. McLean, his heirs and assigns, as follows: 

"The said Wm. A. McLean espeets to convey the sâid ten acres ot land to 
a corporation : known as the Hugh McLean Lumber Company, which will es- 
tahlish a branch in Tennessee after duly çpmplying with Tennessee laws, and 
sald Hugh McLean Lumber Company éxpects to use sald ten acres of land as 
à stté' f or Its sawmill àndltiïnber yards. In order to operatç said plant cer- 
tàlH railroad and transportation ràcilitieS and street Imi»6vemehts are neces- 
s'arj', and are guaranteed by thé' party (if; thé flrst part as follows: (ïf'ih&t 
the Illinois Centrai Railroad Company 6r the Y. &.M. V. Railroad Com^jany 
wlll,'wlthln sixty (60) days from this date coiistruct necessary side track from 
its! rii'aln Une or from line on Rallroàd avenue, to thé teawinill to be erected 
by the second iD^rty Or his assigna. (2) That thé Union Ràïlwày Company will, 
by Fébruary 1,' 190ë, erect à'spur traclç from its Une pn Railroad avenue t» 
the sawmill to be erected by the secbnd pàrty' or his assigiis. To enter yard 
of the second party atbrnéarsodtheast corner of the ten-acre tract, ànd to 
coi^tinue, north to the north touudarypf said ten-acre tract. (3) The flrst par- 
ty 'ti'îll cause Mallory avetiue to be graded and gi'avéléd from Florida' avenue 
to the Y. & M. V. Railroad within sixty (GO) days from-this date. ' 

■ "The covenants and undertaidngs of' thé firet party In and by this agree- 
ment made and entered intpare a part of the considéra, tipnmoving from the 
second to the flrst party, paid upon the exécution and d'elivery of said wax- 
ranty deed to said ten acres of land, and run with that ïïirid to any company 
hei-eafter operating a sawmiU plant theréôn." ' : : ^ h -i 

- Ihstead of establishing in Tennessee a braiich of the Hugh' McLean Lumber 
Company, the plaintiffl company was^ organized November 18, 1905 (which Mc- 
Lisan testified "was the Hugh McLean Lumber Company"), to take over the 
site. The plaiutiff company îmmediately began the érection upon the site of a 
large^ (lumber manufacturing piànt, completed the same (at a cost of about 
$lCKÎ;0OO)i and bcgan the opération thereof in the latter part of April or early 
part of May, IfKX»; pla:inti)ïs total investmCnt iu'nndconnticted with the busi- 
ness done at the plant being àbout $250,000: The daté of the conveyance of 
the site from McLean to the plaiiitilï is not sbown in the record, although the 
acknPWledgment thére giveu bears date of Decèïnber IT, 1906. The constrûci 
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. tiou of tlie Illinois Central (or Yazoo & Mississippi Valley) . side traek to plain- 
tifif's luill, as well as the gradiiig aiul gravellng of Mallory avenue, were done 
as provided by the contract. The T'nion Railway Oompanj' constrneted its Une 
iip to the right of way of the Illinois Central Kallroad Company, and was pre- 
paring to t-ross the traeks of that eoiupany and enter upon Railroad avenue 
when, upon bill tiled by the hitter conii)any iu tUe court below, It was on .Jan- 
uary 20, IfMXi, restriiined. and on February G, 11M)fi. teniporarily en.joined "from 
Crossing or attenipting to oross with railroad traeks the traek of complain- 
aut with the same grade or level as the traeks of coniplainant at said point 

^ described In the bill until further order of this court." The iiijunction was 
iiever dlssolved, and, so far as shown by the record, the injunction suit has 
not been tried. The crosslng has uever been made, the traeks of the Union 
Railway Company bave never been built on Railroad avenue, and no switch 
has been constructed from plaintlfC's plant to the traeks of the Union Rail- 
way Company. As early as April 3, lOOS, plaintiff began çomplàining of de- 
fendant's failure to furnlsh the agreed switching facilities, and on Mareh 11, 
1907, proceedings were threatened unless withln 30 days the Union Railway 
Company's switch should be furnished. Nothlng resulting from this threat, ' 
this suit was begun May 8, 1907. The trial was begun December 4, 190a Up- 
on the trial the court construed the contract in suit as obligating défendant 
tô furnlsh an actual switch connection with the Union Railway Company, 
holding that the existence of the temporary injunction 'did not excuse défend- 
ant from liabllity to the plaintiff for faiUire to furpish the connection ; sub- 
mitted to the jury the question of plaintifC's alleged waiver and defendant's 
breach, and ruled that the measure of damages was the différence betwêen the 
respective values of the plant with and without such switching connection. 
The jury fixed the date of the breach as February 1, 1906. 

L. E. Wright, for plaintiff in error. 
W. E. Percy, for défendant in error. 

Before SEVERENS, WARRIKGTON, and KNAPPEN, Circuit 
Jndges. 

KNAPPEN, Circuit Judge (after stating the façts as above).' The 
question which first demands attention relates to the construction of 
the guaranty on which the cuit is brought. Défendant contends that 
its guaranty was only that the Union Railway Company should con- 
struct a spur traek from plaintiff 's mill to a traek on Railroad avenue, 
which the parties then contemplated the railway company would 
construct; that defendant's undertaking did not extend to a guaranty 
that the spur traek should connect with any traek in Railroad avenue; 
or, in still other words, that the guaranty was conditioned upon the 
railway company building a traek in Railroad avenue. It is apparent 
i.that, if this construction is correct, plaintiff should not hâve been per- 
..mitted to recover; for there has been no traek in Railroad avenue 
from which a spur could be built, and, moreover, it is ckar that 
plaintiff could not hâve been damaged by the failure to construct a 
switch to Railroad avenue unless connection was thereby obtained 
. with the railroad. In our opinion, the construction contended for by 
défendant cannot be sustained. Such construction does violence, in 
our judgment, to the express language of the contract, especially in 
the light of the circumstances under which the guaranty was made. 
McLean had insisted that in the event of his purchase of the site he 
be furnished connection with the Union Railway Company. The rec- 
ord leaves no room for doubt that McLean would not hâve bought 
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the site but for tlie expectation and understandiiig that he was to hâve 
the Union Railway Company connection, and that the défendant 
knew it. The contraet in question recites that "in order to operate 
sa.id plant certain railroad and transportation facihties, and street 
improvements are necessary, and are guaranteed by the party of the 
first part." The contraet further provides that the covenants and 
undertâkiilgâ' of the défendant are a part of the considération for 
the payment of the purchase priée of the site. A track laid from the 
mill with,,no connection witli the railroad woukl not furnish a "rail- 
road facility" or ' a "transportation facility.'' The guaranty in ques- 
tibn is în tefms that the railway company wiU "erect a spur track from 
its îine bh, Railroad avenue td the sawrnill to be erected by the second 
party: or hisrassigns." : _To characterize as a, "spur track" a track ex- 
tending from the mill but without other connection would be a sole- 
cism in language. The very térm "spur track" implies that it extends 
from another track. . Construed as a gUaranty that the track in ques- 
tion would connect with a railroad track on Railroad avenue, the 
contraet is entirely reasonable, and in harmOny with the intention of 
the parties as mànifested by the surfounding circUmstances. A 
construction, that the ..obligation, to build the spur track was ;condi- 
tional upon the railroad being laid in Railroad avenue is,;tb <pur'minds, 
unreasonable. The record cannot be read without a clear convic- 
tion that if the défendant had proposéd in terms to liniit its guarinty 
to the contingency of a track béing laid by the ràihyay/éompany in 
Ilailroa,(J avenue the purchase, would not hâve been ,m^(l^, .ïhe.con- 
struction adopted by the trial court, and which We apprôv'e, is, mofe- 
over, in accord with the practical construction placed upon it by the 

parties. ,.'.;,, ■ -r. , , ; ■ .,-. , , . . , 

,It,,i's,urgèd;by the défendant that tlie issuing'bf 'the.itijùn'ctiôn for- 

.bidding ,tne 'tjn'ibn .R^ilwa}?' Cohipaày to cross the Illinois' tïeht'tâl 

tracks.'àt' grade rendered défendantes "guaranty impossible bf per- 

'formànce, _4riçl i ^vâs thus a conijoleté defeUâe to 'plaintiff's action. Tt 

■ is also msisted that à^ the'prbof'showed that the Union' Râiîway, Cbm- 

,,pany wàs'âèeking to é'nter'upoh Railroad avenue,. ahcï'was''rteady arid 

. ;wi|l,hng,,ôn'bei!tîg perriiittéd so ,to do, to give plâintiff thé spui' cotmèc- 

' tib4 giiàrahte'éd by défendant, the jury should hâve been insfrùcted 

, thaï the failore to furnish the; 'spur Was ' tempofàry ohly. 'This .sii'^- 

géstion îast'.referred to is .àrt'Swered 'by the cohsidérktibh thât while 

it.inay";be,;,as contended^ that under the law of Tennessee thè Union 

Railway. Cdrhpany had the'right to make the desired crossing of tlie 

.Illinois Central tracks, and that thus thé injunction coitld not be pjéï- 

manently slistained, yet .thé injunctidn hacl existed''for néarly thrèe 

years befbfé 'the trial, and,"so far as the record shôWs^ withoiit the 

injunction suit having been brought on for hearing';' "àhd while the 

.défendant cbiild not contfol that situation- arid' .was -not mbi'àlly re- 

sponsible for it, yet so. far as the plâintiff was cotrcérnedit was. a fact 

which it had to .iheet^ pid-'lhe issuing and cbnfi'nu'ànce of the in- 

'juhction cOnstitute such vis majof as' to amoijnt t o ' împossibility of 

performance within the law,? . ^ As çaid ïii Dérfhbtt'V. Jones, 2 Wall. 

l,'7-(lt L. Ed. 7G2):' ■■■"■' -' ' - ' "-'■■ ■'"- ^ ■' ' ■■^ 
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"It Is a well-settled rule of law that if a party, by his contract charge hini- 
self wlth an obligation possible to be performed,' be must make it good, miless 
its performance is rendered Impossible by the act of God, the law, or the otli- 
er party. Unforeseen difflculties, however great, wlU not excuse him" — 

and as expressed in The Harriman, 9 Wall., at page 172 (19 L. Ed. 
629), quoted in Jacksonville, etc., Ry. Co. v. Hooper, 160 U. S. at 
page 527, 16 Sup. Ct., page 384 (40 L. Ed. 515): 

"The prineiple deducible from the authorities is that, if what is agreed to 
be done is possible and laiwful, it must be done. Difflculty or iniprobability of 
accoinplishing the midertaking will not avail the défendant. It nmst be shown 
that the thing cannot by any means be effected. Nothing short of this will 
excuse nonperformance. ïhe answer to the objection of hardship in ail siich 
cases is that it might hâve beeu guarded against by a proper stipulation. It 
is the province of courts to euforce contraets — not to make or modify them. 
When there is neither fraud, accident, nor mistake, the exercise of dispenslng 
power is not a ,1udicial function." 

See, also, Northern Pacific Rv. Co. v. American Trading Co., 195 
U. S. 439, 466, 25 Sup. Ct. 84,"49 L. Ed. 269; Lima Locomotive & 
Mach. Co. V. National Steel Castings Co. (C. C. A., 6th Circuit) 155 
Fed. 77, 83 C. C. A. 593, 11 L. R. A. (N. S.) 713. 

It is clear that, unless the issuing of the injurictioji is to be regarded 
as an act of the law, the injunction, even if an atsolute prohibition 
against the crossing of the Illinois Central tracks, would not exctise 
the breach of the guaranty. There' is no doubt that a légal impossi- 
bility arising from a change in the law of the country exonérâtes the 
p'romisor. Clark on Contraets, p. 681; Dermott v. Jones, supra. 
There is highly respectable authority for the proposition thât judi- 
ciàl process, order, or decree may conStitute such vis major, as to 
relieve a party from an otherwise absolute obligation. Bishop on 
Contraets, § 607; People v. Globe Mutual Life'',ïns.^ Co., 91 N." Y. 
174; Malcomson v. Wappoo Mills (C. C.)- 88 Fed. 680; Kamsas 
Union Life Ins. Co. v. Burman (C. C. A., 8th Circuit), 141 Fed. 'gs'o, 
73 C. C. A. 69 ; Burkhardt v. Georgia School Tp:; 9 S. D. 315, 69 N. 
W. 16. On the other hand,' there ïs excellent authority for the propo- 
sition that an injunction in à suit by a third part'y ftifnishes no excuse 
for nonperformance of an express contract. ' Page on Contraets, § 
1734; Union Co. v. Campbell, 2 Cal. App. 535, 84 Pàc. 305; Wilkin- 
■ son V. First NationalFire Ins. Co., 72 N. Y. 49:9, S!8 Am. Rep. 166; 
Spader v. Mural Décoration Manf'g Co., 47 N. J. Eq. 18, 20 Atl. 
378. In the view we take of the case, we db not fînd it necéssâry 
to détermine what the effect of the injunction would hâve been had 
it absolutely forbidden the entering of the Union Railway line upon 
Railroad avenue. The injunction did not hâve that efïect. At the 
most it forbade the Union Railway Company crossing the Illinois 
Central tracks at grade. It did 'not forbid entering upon Railroad 
avenue in any other manner. The défendant did îlot definitely offer 
to show that it was impossible for the Union Railway Company to 
reach Railroad avenue, and thus to make connection with plaintifï's 
plant, otherwise than by crossing the Illinois Central tracks at grade. 
The ofïered testimony (so far as material hère) was merely that if 
"he . (the ' wîtness) would put a crossing there underneath — an under 
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crossiug. or a subway crossing— that it would prevent the surveys 
(service?) to many of the factories which are there in South Memphis, 
and which this company (the Union Railway) would Hke to reach." 
This amounts, at most, . to a proposition that the crossing of the 
tràcks: otherwise tlian at grade would be difficult and expensive, as 
well as unsatisfactory and undesirable to the railway company. But 
difficulty or expensiveness of construction is not a défense to an ac- 
tion for breach of a positive guaranty. Passing, therefore, the ques- 
tion of whether the défendant should not be held, in view of the ex- 
press nature of its guaranty (in connection with the provision in its 
contract with the Union Railway Company relative to injunction) to 
hâve contemplated the poSsibility of injunction, and to hâve inten- 
tionally guaranteed against it, we hâve no hesitancy in holding that 
the injunction as issued did not constitute a légal défense to plain- 
tifï's action. 

The' defendànt's final conferitiôn is that the measure of damages 
adopted by the trial court, viz., the difïerence between the respective 
values of the plant ,with and without the guaranteed connection, is 
erroneous, in that sqch damages are remote, uncertain and spécula- 
tive, and cannot fairîy be said to hâve been within the contemplation 
of the parties. î)efendant. insists that, at the most, plaintifif can re- 
cover only what it would havecost it to build the spur track. If we 
hâve rightly construed the gufiranty as requiring connection with a 
railroad in Railroad avenue, manifestly the measure of damages sug- 
gested by défendant is not the proper one. In our opinion the criti- 
cism that the damages pertnitted to be recovered, viz., the lessened val- 
ue of the plant through the loss of the railway connection, cannot 
fairly bç said to hâve been yithin the contemplation of the parties to 
thé guaranty, as likely to resùlt from its breach, is not justified under 
the facts presénted. The guaranty was of a facility deemed by the 
parties necessary to the bénéficiai opération of the plant. The site 
was bought àna sold for the express purpose of the opération of 
such plant. The guaranty was expressly stated to be a part of the 
considération for the purchase. The lessened value of the plant niay 
thus well be held to haye been within the contemplation of the parties 

. as the damage likely to resuit directly from a breach of the guaranty. 
In this connection, spécifie complaint is made that the court admitted 
évidence that the lumber company had purchased large quantities 
of logs along the line of the Yazoo & Mississippi Valley Railroad 
Company, and which logs were either badly damaged or became a 

. total loss by, reason of the inability of the lumber company to get 
cars. It is urged that the connection with the Union Railway Com- 
pany could not hâve facilitated the handling of the logs in question. 
There was testimony that at times plaintiff was unable to get loaded 
cars in the lUinois Central yards : delivered to its plant because of 
inadéquate ;switching service on the part of the Illinois Central; also, 
that in times of car shortage other roads were loth to furnish cars 
because of fear that they would be kept by the Illinois Cçpfral. We 

, cannot say that this condition may not hâve interfered with plain- 
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tiff's ability to get cars to promptly bring in the logs. Moreover, this 
testimony was admitted not as the basis for a recovery of spécifie 
damages for this spécial alleged loss, but by way of àctual expérience 
as bearing upon the subject of the lessened value of the plant. Was 
the testimony of ' such lessened value spéculative ? The évidence 
most relied upon by the plaintiff as to the value of the plant with the 
railroad connection in question, and with which the value without 
the connection was compared for the purpose of ascertaining the re- 
sulting damage, was that the plant would be fully worth, with the 
connection, aH it cost. Testimony of this nature does not impress us 
as necessarily spéculative when applied to a lumber manufacturing 
plant adjacent to a prosperous city, having good railway connections, 
and with a large and heavily timbered territory tributary to it. At 
the time of the trial the plant had been in opération for nearly three 
years without the railway connection in question. Its value, shown 
by actual use during that period, was not more highly spéculative than 
testimony usually given of the value of real estate. An important 
question in this connection is whether there was testimony fairly 
tending to attribute the lessened value to the lack of the railroad 
facility. There was testimony tending to show that during nearly 
three seasons of opération there had been insufficient railroad facili- 
ties, resulting in an inability to get logs, through failure in many 
cases to get switching promptly done, and that thus logs spoiled in the 
woods ; that plaintiff had to stop buying logs ; that the mill was thus 
not only unable to run f ull hours, but at times was compelled, to shut 
down entirely. There was testimony tending to show that thèse con- 
ditions were traceable, to a greater or less extent, to the lack of the 
Union Railway connection, and especially to the lack of compétition 
with the Illinois Centrab Railroad. While it could not be demon- 
strated, with mathematical certainty, that the conditions referred to 
resulted from the lack of the Union Railway connection, we cannot 
say that the testimony did not furnish a reasonable basis for determin- 
ing the injury resulting from the lack of that connection. See 4 
Elliott on Railroads, § 1799; Montana Ry. Co. v. Warren, 137 U. S. 
353, 11 Sup. Ct. 96, 34 ly. Ed. G81. The following cases are author- 
ity for the proposition that the measure of damages for failure to 
contruct a dépôt or other railroad facility is the différence between 
what the real estate to which the facility was to hâve been given 
would be worth had the facility been f urnished and its value without 
such facility. Watterson v. AUeghany Valley R. R. Co., 74 Pa. 308 ; 
Mobile & Montgomery Ry. Co. v. Gilmer, 85 Ala. 423, 5 South. 138 ; ■ 
Blagen v. Thompson, 33 Or. 239, 31 Pac. 647, 18 L. R. A. 315; Belt 
V. Washington Water Power Co., 24 Wash. 387, 64 Pac. 525; Hous- 
ton & Texas Central Ry. Co. v. Molloy, 64 Tex. 607. 

It is, however, insisted by défendant that the case of Eckington, 
etc., Ry. Co. v. McDevitt, 191 U. S. 103, 34 Sup. Ct. 36, 48 L. Ed. 
113, is expressly opposed to the rule of damages adopted in this 
case. In the McDevitt Case plaintiff had conveyed to the street rail- 
way Company a right of way across.her land and had agreed to pay 
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a certain sum of money, in considération of wliieh the railway Com- 
pany had agreed to extend its road over the right of way granted, 
and that after such extension should be completed and open for traffic, 
cars should be run at stated intervais and diiring certain hours, but 
witholxt provision for such opération during any designated period. 
The extension was made and operated for several years, when it was 
abandoned because not profitable, and on account of doubts as to the 
right to so operate without congressional authority. . The plaintifï's 
dertiand that the railway cômpany take iip its tracks and restore 
possession bf the right of way was complied with, and plaintiff was 
relieved from paying the money considération provided for. The 
trial court instructed the jury that the measure of damages was the 
excess, if any, in the market value of the land at the time the railway 
Company entirely ceased to run its: cars, with the cars running in ac- 
cordance with the terms of the contract, and the expectation of their 
continuing ,to so run in the future, over the market value of the 
sa,me land at the same time, without any cars running on the saine, and 
without any expectation that they would ever run thereon. As said 
by Chief Justice Fuller: 

"The Instruction was adclressed to différences In market value as affected 
by the running of the cars, wltli the élément added of expectation of contin- 
uancë or Cessation for ail time. As thus put the supposed différence in mar- 
ket values amoiinted to anticipated profits, and thns were not recoverable if 
dépendent on incertain and changinf? contingeneies, and not in the contempla- 
tion of both parties as a probable conséquence of the breaeh, Howard v. Still- 
well & Bierce Manf'g Oo., 13» O. S. 19fj fil Sup. Ct. 500, 35 L. Ed. 147] ; Globe 
Eeflning Co. v. Lânda Cotton Co., 190 U. S. 540 [23 Sup. Ct. 754, 47 L. Ed. 
1171].". 

And again, with référence to the claim of right of recovery upon 
the basis of future values, Justice Fuller said: 

"What might h^ve been made by selling the land at a value enhançed by 
tlie opération of the traeks iu.perpetuity was purely problematieal, and not 
naturally in coiltemplation. Arid' the, more so in view of the fact that rail- 
road Companles, while private corporations, are quasi public, èngaged in thé 
performance of public duties,. and that contracts which prevent them from 
tlie discharge of those duties canuot be sustained. It did not follow that the 
Company, because it possessed the power to construc-t and operate this exten- 
sion, couid contract to operate it forever in so absolute a sensé that damages 
coùld be awarded for the breaeh of such a contract predicated on the expecta- 
tioB of its perpétuai opération. Texas & Pacific Railway Oo. v. Marehail, 138 
U. S. 393 [10 Sup. Ct. 846, Ù L. Ed. 385]." 

Several cases are cited in the opinion in the McDevitt Case as il- 
lustrative of the uncertainties which may defeat recovery of antici- 
pated profits. Neither the' McDevitt Case; nor any of the cases cited 
therein, contains the élément found hère, viz., a damage to the real 
estate with respect to the very use and purpose for which it was sold, 
and for the direct and immédiate benefit of which, as respects such 
use, the guaranty was made. Moreover, the damages sought hère 
are rather in the nature of Josses incurred than of gains prevented. 
As' applied to thefacts of this case, we think that, generally stated, 
the measure of plaintiff's damage was the différence between the re- 
spective values of the plant with and without the guaranteed connec- 
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tion. It follows from what we Iiave said that the court did not err 
in refusing to direct a verdict for défendant. 

It is clear, however, upon the authority of the McDevitt Case, that 
if in this case the jury were instructed expressly or by fair impHca- 
tion that they should assess plaintiff's damages upon the assumption 
that ]>laintiff would never get the Union Raiiway connection the 
judgment must be reversed. The language used by the court was 
that "^the measure of damages, if any, is the différence between the 
niarket vakte of the plant of, the plaintifï, in its condition at the date 
of the breach of the contract, and what its mârket value would hâve 
been at the same date if the switching connection • guaranteed by the 
. défendant had been furnished" ; and again, "What Was the market 
value at that time, situated as it was? What does the proof show 
its mark€t value would hâve been at that time if the ' Connecting had 
been made?" Following this query, the court Said: i' 

■'How are you to arrive at that? Testlinony has been In'troauced in whlch 
witnesses State that the prpperty situated as it was and is would hâve been 
ai)d is worth flfty thousand dollars ; with the connection that was contracted 
for under this agreement it would hâve been worth oue.binidred thQtjsand dol- 
lars. Some sald it was worth seventy-flve and some'^aid one'hundréd thou- 
sand dollars as it is, and mnch more, 30 per cent more if It had the connec- 
tion. You wilj: reuiember how thesè facts are. But that Is the opinion of 
thèse witnesses, and it goes to you as circumstanees, together with ail t^e 
other prpof, to enable you to d'etermine for j'ourselves, under ail the proof, 
what thé damage is, if any, to that property, and the jury will, for them- 
selyes, détermine, from the proof, together with the opinions <ïf thèse wit- 
nesses, what the damage was, if aJay." 

Did this instruction, either expressly or by fair implication, direct 
the jury to assume, in measuring the plaintiff's damages, that the 
plant would never obtain the switching connection in question? Coh- 
sidering the instruction in connection with the plaintiff's téstimony as 
to the amount and nature of the damages claimed to hâve been suf- 
fered, and with what occurred in connection with the réception of such 
téstimony, and in view df the f act that the instruction in question 
was nowhere qualified, we think the jury might naturally in fer that 
the présent value of the plant should be determined on the basis that 
the plaintifï would never get the Union Raiiway connection. To the 
profïered téstimony of the respective values of the plant with and 
without the belt line facility, the défendant objected that such dif- 
férence was not the measure of the plaintiff's damage, urging in sup- 
port of such objection that plaintiff was endeavoring to show damages 
for ail finie; that, however, if the injunction should be dissolved there 
was reasonable expectation that the switching facility in question 
would be promptly furnished; and that the value of the plant there- 
after would not be affected by the previous lack of this facility. The 
trial judge does not seem at this time to hâve fînally determined 
what measure of damages would be ultimately adopted. The ob- 
jection referred. to was overruled, with the statement that the tésti- 
mony might be later withdrawn from the jury. Later, a witness as 
to the lessened value of the plant through the lack of the switching 
connection stated, in ansvver to a question by the court, that if the 
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the value of the property''"freim the présent time on"; and that "if 
Vfè had it thefe to-dayj it would be the same as if it was put in there 
sonie' time agOjbarring the inconvenience." Still later, the court, 
in adffiitting testimony of the rental value of the plant with and with- 
out the gnaranteed connection, told the jury that the testimony was 
admitted not to fix the amount of damages, but to enable them to 
détermine "the value' of the property as it is and the value as it would 
be ifuit had this connection" ; again pr.opounding to the witness the 
quést'iôn— "What would be the reasonably fair valuation of the prop- 
erty if, it had this additional connection as provided for in the con- 
tract?" To this: question the witness answered that with the switch- 
Jn^ connection in question the plant would be worth $100,000, that he 
"\vould be willing to take $50,000 for it to-day," stating on further 
cross-examination, '^^If I thought we couldn't get that switch in there 
finally, I wquld take $40,000 for it." We do not think it was the 
duty of the court to instruict the jury to take into account the contin- 
gency of défendantes ultimate compliance with its guaranty, for the 
reasc^ t'Hat the pl^iîitifï was suing for, and was allowed to recover, 
dani^ges iOtiçs f or ail, and the judgment would thus effectually relieve 
défendant from further liability under its guaranty. But in view of 
the State of the record to which we hâve called attention, it was, in 
our opinion, the duty of the court to instruct the jury to take into 
acçount the çontingency of the plaintiff's being able, independently of 
the defendant's agency, to obtain the desired connection ; and in 
yiew of what had taken place, uj)on the. trial, the jury iiiay well hâve 
been misled by the charge of the court into an understanding that 
th'ey wérë to take into account thé value ,of the plant as perpetually 
deprived ôf the Union Railv/a,y facilityl ,This considération con- 
straiiis us to ,a' reversai of the judgment. . ; 

We hayecoiisidered; the remaining- assignments presented, but, in 
view pf the .conclusions we hâve reached, do not fiild it necessary to 
discuss thém, beyond sayïng that -^ve discover np errpr in the record 
except, as aboyé pointed out, in tlie charge upon the measure of dam- 
âges.; For ^. this error.the judgmerit must be reversed. and a new 
trial orderpd,/ . , 



' ; . BERRX et al. V. CHASE et al. ,, 

'OÇlrt-Uit Court of Appeals, Sixth Circuit.' June 7, 1910.) ' ' " 

. -,' ;-.j't ■'''■' ;:^°- 2.024. , . ' 

1. PRiNtlPÀL' AND Agent (§ 145*) — TjNmsoi.oSED PhincIpàl — Election of 

:i:REMEblES.;i;,..i ' , ■. ' : ' '' ■ ' 

. . Wlille:ainj5;(i€;cislte act by a party after knowledge of his rights and 

, «f tke 4act8 det.eruilnes hi^ élection In tlie case of ineousisten.t .remédies, 

' yet an aët to haye the eflect of élection must Be décisive, and the assign- 

' ment '6f a clàim against an agent, with an express authotization of suit 

against . atiy; undisclosed principal, although the assignor had Ijnowledge 

•F6r other cases 'Sée same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe» 
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of a principial orîginally undisclosed, doés not amount to an élection to 
look to elther the agent or principal to tlie exclusion of tlie otlier. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. § 490 ; 
Dec. DIg. § 145.*] 

2. Principal and Agent (§ 145*) — Undiscxosed Principal— Rigiit of Elec- 

tion. 

Where a plalntiff had the right of élection between suing an agent 
and a principal, origlnally uudisclosed, a delay of a few nionths after 
knowledge of the principal before bringlng suit against hira held not 
so uureasonable as to bar the right of;«lection, where it did not appear 
tliat défendant was prejudiced by sueh delay. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. § 499 ; 
Dec. Dig. § 145.* 

Election of remédies against undiscïosed principal or agent, see note 
to Berry v. Chase, 77 C. C. A. 166.] ,_ • 

3. ASSIQNMENTS (% 80*) — INOIDENTS. ' ' ' „ , 

The owner of a debt upon which he had the, right to, sue a principal 
or lus agent through whom the debt was contraçted, the principal being 
then undiscïosed, in aseissing the debt.may also trànsfer to thp assignée 
su oh right of élection. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dig. § 147;:iDecl 
Dig. § 80.*] ■ . 

4. Principal and Agent (§ 190*) — Action— EviDEkoE. 

A flrm of brokers held justified, under the circunistances testified.to, 
in carrying out the orders of agents, of whom defenflant was the undis- 
cïosed principal, by buying stock on the New York Stock Exchange to 
cover a short sale after défendant had failed to ooini>ly with a demand 
for more, margins. ' 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. § 190.*] 

In Error to the Circuit Court of the United States for thé Western 
District of Tennessee. 

Action by Jacob Berry and Harold L. Bennett, copartners as Jacob 
Berry & Co., for the use of John P. Darwent, against Mattie L. 
Chase and Ike A» Chase, executors of the last will and testapient of 
WilHam J. Chase, deceased. Judgment for défendants, and plain- 
tiffs hring error. Reversed. 

Iv. Lehman, for plaintifïs in error. 

J. H. Malone, for défendants in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. ' : . 

KNAPPEN, Circuit Judge. The plaintifïs, Jacob Berry & Co., 
a firm of stock brokers doing business in the city of New York, 
b'roUght this suit, for thé use and benefit of Darwent as assignée of 
their daim, to re cover the loss alleged to hâve been sustainéd by 
them through their purchase to cover a short sale of 25 shares of 
Northern Pacific Railway stock, njade by the direction of Schloss, 
Miller & Malone, a Memphis, Tenn., brokerage fii'm, which fîrm is 
alleged to, hâve acted in the transaction on behalf bf Chasë âfe un- 
discïosed principal. Upon a former trial verdict was directed for the 
"défendant upon the ground that the purchase by Berry & Cb. was 
showri to hâve been madé'ïiot upon Cl^asé's order, but at the sole direc- 

•For other caaes see same topio & § nomeer lu Dec. & Àm. Dlgs. 1907 to date, & Hep'r Indexes 
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tion of Schlôss, Miller & Malone| and upon the further ground tliat 
the contract of sale was a Tennessee cohtract, the laws of which state 
make a contract for the sale of stocks or bonds void ''wheh either 
of the contracting parties hâve had no intention or purpbse of making 
actual delivery or receiving the propërty in specie." This court re- 
versed the judgment of. the Circuit Court, holding that there was 
substantial évidence from which à jury might find that Chase had 
authorized ' Schloss, Miller & Malone to make the purchase in ques- 
tion, as' well as évidence tending to show that the contract was a 
New York contract, the laws /of which state make such stock trans- 
action void only where both parties join in the intention that there 
shall be no delivery of the subject of,the contract of sale or purchase. 
See Berry v. Chase, 146 Fed. 635, 77 C. C, A. 161, where the mate- 
rial facts appearing upon the former trial are set out. The assign- 
ment from Berry & Co: to Darwent was of the former's "claim and 
debt owing to therti by thé fîrm of Schloss, Miller & Malone, of the 
city of Memphis, Tenn., of $5,76à.50, created in the purchase by said 
Jacob Berry & Co. for and on behalf of said Schloss, Miller & Malone, 
on the 9th day of May, 1901, of 25 shares of the capital common 
stock of the Northern Pacific Railway , Company * * * with the 
rigHt and aiathority to said John P. Darwent to sue for and recov- 
er samè from' said Schloss, Miller & Malone, as well as any un- 
disclosed principal or prihcipals whom they represent in the purchase 
of said shares of stock, etc." It was held by this court, upon the 
formel!- review, that Berry & Co., upon discovering Chasç's principal- 
ship, had the right to elect to hold Schloss, Miller & Malone or 
Chase, but that they could nOt hold both liable, and that they must 
choose between the two and must abide an élection once made. 14G 
Fed. 626, 77 C. C. A. 161. Upon a later trial a verdict was again di- 
rected for défendant upon the ground that, at the time of the assign- 
rrient to Darw^ent, Berry"& Co. had not elected to su* Chase instead of 
Schloss,' 'Miller & Malone; that they were required to make such 
élection personally, and could not assign the right of élection to 
another. The trial judge further expressed the opinion that what 
was really transferred to Darwent was the account against Schloss, 
Miller & Malone and not;, an account against Chase or any other 
undisclosed principal, and that up to the time of the transfer Berry 
& Co. were looking to Schloss, Miller & M;alone for payment of the 
daim, and that Darwent, thus acquired only the right to sue the 
latter firm. , 

Défendant contends that the évidence is undisputed that Berry & 
Co.'had,;previpus to the assignment to Darwent, elected to look to 
Schloss,: Miller ,& Malone, ratherthan to Chase. If this contention 
is correct, . verdict was. properly ,direGt;ed, for défendant. The plain- 
tif?, on the other h and, irisists that the record contaîns undisputed 
évidence that Perry &jCo, had elected to look to Chase alone. In 
support ;of deifçndant's contention, principal, relianceis had upon the 
language of the assignment itself, whicH it is insisted transfers an 
account against Schloss,, Miller &, Malone, and so is inconsistent with 
a release of their liability; and in connection therewith, the fact 
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that although Berry & Co. learned. through Schlpss, Miller & Malone. 
on June 24, 1901, of Chas'e's principalship, and were then requêsted, 
by the former to release them and to take action against Chase, they . 
not only are not shown to hâve released the account against the 
brokerage firm^ but, on the cohtrary, appear to hâve carried it for 
more than three months, and until October 1, 1901, without n]aking 
any demand upon Chase. The évidence relied on by plaintififs is 
that no demand appears to havè béen made by the plaintiffs upon 
Schloss, Miller & Malone, together with thé testimony of one of the 
défendants, that following a talk by téléphoné with one of the plain- 
tiffs a day or two after the communication of June 24th, plaintiffs 
"took it out of our account and put it to Chase's account and looked 
to Chase for it." 

In our opinion the évidence was not sufficient to establish an 
élection by Berry & Go. to look to either Chase or the brokerage 
fîrm, to the exclusion of the other. On the one hand, although the 
instrument of assignment in terms conveys an account against Schloss, 
Miller & Malone, any inference from this fact is overcome by an ex- 
press authorization of suit against any undisclosed principal. On 
the other hand, the testithohy as to Berry & Co.'s treatment of the 
account, following the conversation by téléphone, was manifestly 
no more than a conclusion of the witness, and incompétent as évi- 
dence. While any décisive act by a party, after knowledge of his 
rights and of the facts, détermines his élection in the case of incon- 
sistent remédies (Robb v. Vos, 155 U. S. 13, 15 Sup. Ct. 4, 39 L. Ed. 
52), yet an act to hâve the effect of élection must be décisive. The 
mère act of charging the agent, after knowledge of an priginally un- 
disclosed principal, does not, as matter of law, amoun't td an élection 
to look only to the agent. Jones V. Johnson, 86 Ky^ 530, 6 S. W. 
582. It has been held, for manifest reasons, that the bringing of suit 
against both the agent ànd his originally undisclosed principal does 
not constitute an élection to hold the principal and discharge the agent. 
MIattlage v. Poole, 15 Hun (N. Y.) 550. Whether or not the mère- 
bringing of suit against the agent, without proceedihg to judgment, 
^yould amount to an élection to look to the agent (a proposition upon 
which the authorities are not entirely agreed), there was hère no suit 
against the agent, nor was there any overt act in our opinion incon- 
sistent with the right of Berry & Co. to ultimately look to Chase. 
It is urged that the delay in electing to sue Chase was unreasonable. 
We cannot say this is so, in the absence of any altering for the worse 
of Chase's position towards Schloss, Miller & Malone, or of any cir- 
cumstance making the holding of Chase unjust or unreasonable. 

Was Berry & Co.'s right bf élection assignable? Défendant, in 
déniai of such assignability, invokes the familiar rule that contracts 
involving the exercise of personal skilj , and knowledge, or in which 
a party has been cojntrâcted with by rëason of the trust and confidence 
reposed in him_ personally, are not^ assignable. A license to explore 
for minerais is, accordingly, held not assignable. Mendenhall v. 
Klinck, 51 N. Y. 246. Other . applications of this rule are found in 
Arkansas Smelting Co. v. Belderi, 137 U. S. 379, 8 Sup. Ct. 1308, 
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3è t. Ed. 246; Burck v. Tayloi^' 152 U. S. 634, 651^ 652, 14 Siip.- 
Ct. 696, 38 L. Ed. 578. But in the case we are considerihg there was 
involyèd in the élection whether to sue the brokers or their principal 
on no considération of trust or confidencei. The right to make this 
élection ws not agiven because of any èuch considération,- On the con- 
trary, the iaw gave the right absolutely to Berry & Co. to elect which 
of the tw<)|.,t)artieS: to hold liablë. ] An analogy is also suggested be- 
tweeii thé ■ right of élection, hete^rësented and the right to perfect 
mechanics' liens, which in several cages hâve been held not assignable. 
This noriassigijability,' howèver, ïs ùsually, if not Universally, predi- 
cated upon fjiê stàtutory charaCter of tiré lien. Thiis in RoUin v. 
Cross, 45' JM. Y. 766, 771, cited by défendants, it is said: ' 

"Tbe lien under statutes of tblç character is, in gênerai, à personal right 
glven to thé mechanîc, materlaînjan and lab'ôrer, for iils owii ptotection, and 
the 'right to create It cannot be assigned or transferréd to another (Danbigny < 
V. ÈfuVal, 5 Term, 604; Galdwell v. La^yreni^e, lO^Wls. 332; Pearsons v. Tlnck- 
er, 86 Me. 884), unless the assjgompnt Is naade.fqr the b^nqfit of the assigner, 
and tobe held as his agent, so thàt thé lien may be presérved (Ûrquehart v. 
MçlVei-,' 4 Jolins. 103; McConibie v. Dàvles, 7 Eâst. S). The statute, under 
v?îiich thé plàlntlfC claims; dtiès not authorize a lien to be filed by the as- 
signée of a debt for work performed under a^ building contract." 

Sçe, also, Norman & Co. v. Ë^dington,' 115,Tenn. 309, 312, 89 
S.,riW. 744. There is, in our, opinion, no analogy betwepn this class 
of, cases and that we are considering. Again, it is urged that the 
case is çontroljed by the pifinciple which dénies the assignability of 
actions fçr fraud and deceit, or mère nàkedrights to overthroWj légal 
instruments. But, conceding ,the analogy, for , argunient's sake, the, 
distinctipn,: with,, respect to actions for fraud and deceit, is clearly 
recognized between the assignmerit of a mère naked right of action 
and the assignment of something involving a right; of property, as a 
debt or a chose in action. Thus : In Sweet v. Converse, 88 Mich. 
1, 10, 12, ,49 N. W. 899, 900,jn which a judgment creditor's bill 'was 
filed to. set aside, a fraudulent conveyance by the ,debtor, it was said: 

, Vilt is triie thatrtUe Iaw wIU not encourage spéculation In the naked right 
to coipplain of a fraud ; but a clear distinction is made of the assignment of 
a,, naked right to complain of a fraud and the assigmiient of a liquldated 
clalin or judgmént in fayor of a creditor." 

And again, aîter a discussion of authorities : . , : 

"AU of the cases cited concède that the rule contended for, that a right Oif 
action for fraud is- not assignable, bas no application to an assignment of 
something yfhich is In itself tangible and capable of delivery, involving a 
right of ppoperty." ' 

■ In Reéd'éf'^Bros. Shoe Co. v. Prylinski, 102 Mich. 468, 471, 60 N. 
W. 969, .970,' îf was held that the assignée of a Vendor's account for 
goods" sôld'cou'M, upon discovery of the fraud ieducing the sale, re- 
scind the teattiè and reeover thé goods soldl Th6"GOurt there said: 

"The action héré is not for frâud' pr deeelt, bût to receler the property, 
on tbe grouhd that the title néver passed.' The assignée is Iti the same posi- 
tion as the assigrior o"f' thedemand, with llke>rlgbts of recovery, It wès not 
an àsBiSJinienfciof a right, of; action for the fraud, but, the right of the assigner 
to recover the spécifie property." 



BEEBT V. CHASB. ^1 

In Traer v. Clews, 115 U. S. 528, 539, 540, 6 Sup. Ct. 155, 159, 
.160 (39 L. Ed. 467), the plaintiiï, under assignment Irom his trustée 
.in bankruptcy, sued to recover the value of certain corporate stock 
and the dividends 'thereon, claimed to hâve beea fraudulently obtain- 
ed by tlie défendants from the trustée, To the objection that a right 
of action was not assignable, the court said: ; 

"The rule Is tbstt ail' assignment of a niere right to flle Mil In equity for 
fraud commitjted upon the assigner wlll be vold as eontrary. to public pplicy 
and savoring of maintenance. But when property Is conveyed, tbe fact th^t 
ttie grantee may be compelled to bring suit to enforce his riglit to Oie prop- 
erty does not render the conveyance void." 

After a discussion of authorities, it was said: . ; 

"Applying the rule established by thèse authorities, we are of opinion that, 
se far as the question under considération is concemed, the assignment of 
Tappan to Clews was the transfer, not merély of a naked right to bring a suit 
but of a valuable right of ï>roperty, and was, tlierefore, valid and effectuai." 

In the instant case the right which was transferred was not a mère 
naked right to maintain suit to redress a wrong. If the contract was 
made between Chase and Berry & Co. through Schloss, Miller &• Ma- 
lone as agents of the former, both Chase and the firm of Schloss, 
Miller & Malone actually owed the debt to Berry & Co., not jointly, 
but severally. This debt was a property right under ail the author- 
ities, and as incident to it was the right to sue either the principal 
or the agent. Berry & Co. had two remédies available for the collec- 
tion of this iridebtedness, viz., suit atgainst Chase or suit against 
Schloss, Miller & Malone. We hâve thus far discussed the question a,s 
if there was an analogy between the case before us and an action 
for fraud and deceit. In fact, the action hère is merely to collpct a 
sum due upon a contract which the law implies. Bibb v. Allen, 149 
U. S. 481, 13 Sup. a. 950, 37 L. Ed. 819. The gênerai rule is, too 
well settled to require citation ; of authority that an assignment of a 
debt trans fers ail remédies which the assigner had, where no express 
agreement to the contrary is made. Àmong the familiar cases to 
which that rule iç applied are assignments of notes secured \)y njQrt- 
gage and transfers of promissory notes which carry therewith the right 
in the transférée to, maintain suit against either or ail of the indorsers, 
as the payée might hâve donc. The case of Hager v. Swayne, 1,49 
,U. S. 242, 13 Sup. et. 841,, 37 L. Ed. 719, cited by défendants, 'is not 
opposedto,, the rule above stated. In that case the nonassignability of 
an action to recover back an excess of duties paid was based upon 
an expres.s provision of the statute declaring such assignment a nul- 
lity. ; Nor do ,we think the case is controlled by the rule of law adopt- 
ed in Tennessee (but , not universally elsewhere) that the vendor's. eq- 
uity as security for the purchase price does not pass to the assignée 
of the vendee's (Obligations. Cate v. C^te, 87, Tenn. 41, 9 S. W. 231. 

In our: opinion the learned trial judge erred in holding that the 
right of élection in question was not assignable. 

It is urged, however, that défendants were entitled to a direction of 
verdict in their favor,upon each of two other grounds. The first of 
thèse is that the purchase of the stock was required by the allçgeid 
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cofttract" té be made accôrding to tlie rules'of the Exchange în New 
York, and that it wasnOt so made. A member of the firm of Schloss, 
Miller & Malone 'testififed, with respect to the contract with Chase, 
that the latter "saidi in ail his stock transactions; he wanted them on 
the New York Stock Exchange or the Consolidated Stock Exchange; 
in other words, he specified that he wanted ail- his transactions made 
absolutely and not bucketshop transactions." And again: 

: '"EÇe'Sald tbe -Consolidated Stock Exchange or the New York Stock Ex- 
'éhan^e, whlchever was the ïhost advantageous, didu't iliake any différence to 
ktoso long as ît was on the a(itual transaction through the New York Stock 
Exchange and under their rules." 

The rules of the exchange through which tlië oi-iginàl short sale 
was 'tniadé'provided' in substance that margins calléd for before 3:20 
p. m^'jïitist be depqsited within one-half hour thei"eafter; that if called 
for aftèr ^:20 p. m. mtist be deposited by 10:30 a. m. of the fpllowing 
day ; and in case of default : 

"Thè party calling having giveii due notice taay report the default to the 
presiding offlcer o( the exchange; who shall purchase the security forthvvith lu 
the ejcch^ïlge, and any différence that may accnie shall be paid over to the 
j>ar,ty, eflt(tled thereto," , , 

■ The record shows îhat on May 8th the market for Northern Pacific 
stock was excited; the niarktet generally tising, althoiigh fîuctuating. 
There wâs testimony: That on thaï day Berry & Co. called upon 
Schloss, Miller & Malone by wii'e for a readjUstment' of margins. 
That thé làttër firm called on Chase to furnish either thfe stock or suifi- 
ciêht hibney to protect it.; That the latter promised to do the one thing 
or the other the next morniiig. That he f ailed to do so. That on the 
next dây (May 9th) Berry &'Co. continued to make télégraphie calls on 
Schloss, Miller & Malonè for monev, finally asking for $20,000. The 
stock rari^ed that day from $170 to" $1,000 per sbarè, closing at $350. 
That Schloss, Miller & Malone triedto find Chase on May 9th at his 
place of business, as well as elsewhere. That they failed to do so, and 
after 2:30 p. m. wired Berry & Co. to buy at $350 per share. That 
Berry & Co. received this order before the. exchange closed, and 
bought in thè stock on the exchange that day at $325 per share; that 
bèing the price' on which the plaintiiFs dàniàges are based. That the 
m'arkètopehed the next riiôrning at $150 per share. 

Tt is urgëd that the purchase was not made under the rules of the 
éxchange becatisë not carried over until 10:30 a. m.' the next day, 

'and becailse not executed by the président of the exchange ; and 
that'if exe'cuted at the latter time the loss would hâve been baséd 
iipori a purthasè at $150 per share only;. It is assurhed, for the pur- 
poses, at léast, of this opiniori, that in this suit against Chase, as the 

-■tiiidisclosed principal, thé extént to which the latter is bound; as re- 
spects the authority to Bérry & Cp. to purchase, muSfbe measured by 
the actuàl'àuthbrity given by Chase, éither in terins of by his cônduct ; 
as S.chlos?, Miller. & Malôiie were not held oUt as Chase's agents, 
ànd the prjnciple goverriing under' circûmstancés of such holding out 

.doës not ^pply.' But assuming, thôiigh' iiot décidihg, that Chase's orig- 
inal autlïorit)»- tO' seli ftqurred that ' the -càlling'ôf the margins or the 
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purchase oî stock tb cover the short sale be made, as between Berry 
& Co. and Chase, itnder rules applicable between members of the ex- 
change, the record does net convince us that the remedy by way of 
purchase through the président of the exchange was exclusive rather 
than permissive. If such remedy was not exclusive, Berry & Co. had 
the right, under the circumstances of Chase's default testificd to, to 
buy at once, provided they acted in good faith and in the exercise 
of their best. judgment as to the necessity of so doing. Armstrong 
V. Bickel, 217 Pa. 173, 66 Atl. 326. In any event, even had Berry & 
Co. waited until the next morning before purchasing they would hâve 
been compelled, as appears by the record, to pay $150 per share, which 
purchase would hâve entailed a loss of $1,384.75. In our opinion de- 
fendant was not entitled, upon the record presented, to a direction of 
verdict lin its favor upon the ground of failure to buy according to 
the rules of the exchange. 

The other ground urged as justifying direction' df verdict fqr de- 
fendant , is , that Schloss, Miller &. Malone had themselves paid. Berry 
& Co. the amount of their loss, and caused the assignment to be made 
to Darwent, and this suit to be brought and prosecuted, for their 
own usé and benefit; and that such action is a fraud upon the court, 
as creating a fictitious appearance of diversity of citizensHip neces- 
, sary to jurisdiction. Thèse facts were pleaded in abatement. By 
stipulation the issues under the pleas in abatement and in bar, were 
to be tried together. If it be assumed that the facts so pleaded would, 
be proven, hâve defeated the présent action, it is enough to say that 
the évidence in support of the plea was not soclear and undisputed 
as to authorize the direction of verdict. 

The judgment of the Circuit Court must bé reversed, and a new 
trial ordered. ., 



PETROLEUM IRON WORKS CO. v. BOYLE. 

(Gircult Court of Appeals, Sixth Circuit. June 7, 1910.) 

No. 2,021. 

1. Master and Servant (S| 101, 102, 124*) — Mastek's Liability fob Injury 

TO Servant — Maciiinery and Appliances — Master's Duty. 

The gênerai rule with res]:>ect to the iustallation and use of a glven 
machine or other article is that an employer dlscharges his duty of ex- 
ereising ordinary care to provide a reasonably safe place to work If he 
buys the machine from a reputable manufacturer, and uses ordinary 
caré in Insijecting It before using; and it is also the gênerai rule that, 
where there is no visible defect in the machine, the purchaser is not nég- 
ligent in failing to discover defects which were not discoverable by the 
use of the u.sual tests, but he is not absolved from the duty of malving 
what is, tlnder thé circumstances, a reasonable Inspection. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 235- 
242 ; Dec. Dig. §§ 101, 102, 124.*] 

2. Master and Servant ,(§ 124*) — Inspection of Machineby — "Exïernal 

Examination." 

An "external examination," such as a purchaser of a machine or ap- 
pllance, which is to be used in the place where his employés are to work, 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
179 F.— 28 
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■is requireiî to niake, Is nofc necessarily llmited tothe outer surface as 
distiiiguishéd irom the Inner surface of à valve actuàlly exposed or nat- 
urally exposable to view In the jjrocess of installation. ' _ 

[Kd- Note. — For other cases, see Master and Servant, Cent.Dig. §§ 235- 
242; Dec. Dig. § 124.*] 

3. Master and >Sf:EVANT (§ 286*) — Action for Injury to Servant— Ques- 
tions FOR Jury — Inspection of Appliance. ; 

Plairitiff's Intestate, an employé in defendant's Iron works, was killed 
by tbe explosion of a valve in an air compression Une, which was structu- 
rally defective and nnflt, by reason of blowlioles in the iron. It was a 
standard valve, purchased from a reputable dealer, and made by a repu- 
table manufacturer with a guaranty of Its sùfflclency. It was 12 inches 
loflg and 5 Inches in diameter, and whllè the holes were eoncealed by 
paint on the outside they could be seen from the inside when the seat 
was reinoved, as it was for about an hour while the valve was being in- 
stalled four weeks before the explosion, but defendant's chlef engineer, 
under Whose gênerai direction the Installation was made, did not in- 
spect it. The holes were noticed by one of the workmen, but he was 
unskilled, and did not know that they rendered the valve dangerous. 
^eld, that the court properly submitted to the jury the question whether 
the defect was a latent one not dlscoverable by ordinary care, and wheth- 
er ordlnâry care under the circumstancés réqulred défendant to make at 
least a Visual inspection of the interior of the valve. 

[Ed. Note.— For other cases, see Master and Servant, Ceht Dig. | 1029; 
Dec. Dig. § 28(5.*] 

In Error to thé Circuit Court of the United States for the Northern 
District of Ohio. 

Action by J: J. Boyle, administrator of the estate of Conrad Hoover, 
deceased, against the Petroleum Iron .Works Company. ^ Judgment 
for plairitifï, and défendant brings eriot. Afifirmed, 

The défendant in error, plaintiff l)elow, recovered verdict and judgment 
a4gainst the pTaîntiff in èrrdr (hereinafter called the défendant) for damages 
on account of the death of plaintiffs décèdent caused by the explosion of a 
valve in an air compression line in defendant's manufacturing plant, in which 
décèdent was a gênerai workman. The facts are thèse: 

For the construiÇtiQn of the compression line in question, the defendant's 
engineers, regulàrly in Its employ, specified a 5-inch Jenkins Bros', valve, 
which is the Valve In question. Jenkins Bros, were reptitable manufacturers 
of valves for air and steam Unes, and the valve in question was a reputable 
and standard design, and it was- bought by defendant's chlef engineer of a 
local and reputable hardware dealer ; defendant's engineer l^nowing at the 
tlme that valyeS; of the description so bought were guaranteed by the manu- 
faeturers to lîavé a safe working prçssure of 150 pounds, 'The valve was In- 
stalled under the, direction and|. supervision of defendant's . chief engineer, 
who did not.howéver, make any èxainination or inspection of it When polnt- 
ed out by the engineer, with directions to the plpefitters to install it, it 
was still crated. The valve vvas 12 Inches long, of cast, iron pipe, of an in- 
terior diameter pf 5 inches, It weighed 75 toSOpounds. 'There was a globu- 
lar expansion ,in the çenter of the valve on the under side. , Upon the top of 
the valve; was a seat or step fastened to the valve by 8 bolts,,.and provided 
with a wheel and screw for opening and closlng the gâte which divided the 
valve midway between the two ends. In the installation of the valve the 
stem or séat waS re'moved, because it was inconvénient to turn the valve with 
the seat attached. The seat remained ofC the valve for about one liour dur- 
Ing the process of installation, whiCh seems to hâve occùpiéd more than half 
a day. While the seat was ofC, one of the pipe fitters, who was engaged in 
installing the valve, noticed that the Interior surface of the bowl of the valve 
was punctured with numerous holes of the slze of a pin, 50 or 60 of such 

•For other cases see same toplc & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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holes appearing In a space of about two or three Inches square. He did not 
eall the attention of the chlef engineer to it, nor did he lînow that it indl- 
cated an uiisafe condition, for, àlthough woi'kiug at the tinie as a pipe fitter, 
he was not a praetlcal pipe fitter and was unacquainted \\-ith the grades 
and character of iron. The chlef engineer rtld not actually see the pin holes, 
nor was hls attention called to them, and the évidence does not Indlcate that 
he saw the valve whlle the sent "vvas lu faet off. He appeared at the work at 
intervalH of ahont an hour durlng ils progrès». The inSide of the valve was 
unpaluted, the ontside was painted and no holes were there visible. The 
Une was provided with a pop valve adjusted to blow off at a pressure of 95 
to 100 pounds, The valve hrtd heen in use for from four, to si.K weeks, at a 
jiressure never exceertlng iOO pounds. It exfiloded under a pressure of (>5 to 
70 pounds, heing lUown into from 50 to 100 pièces. Exaniination after the 
explosion showed that the howl of the valve was fairly houeyconihed v^ith 
blow holes or sand holes, ranging in slze from that of a pin to a match head, 
at least, one of the holes ha vlng a dianieter of % of an inch, souie of them 
extendlngnearly, if not quite, to the outer surface, béing concealed, however,. 
by the paint. No test, exaniination, or inspection of the valve was ever madè 
by the défendant, or by any one on its behalf, unless.the valve may be said 
to hâve been tested from the mère faet of its use frohï the time of Installa- 
tion to the explosion. Plaintifï's décèdent had notbjng -tp do with the In- 
stallation of the valve. There was no défense that lie w^s contrlbutorlly neg-. 
ligent, or that he had assiimed the rlsk in question. ïhe court instructed the 
.1ury that the Sole cause of the explosion vvas the defectlve or weakened con- 
dition of the fiber of the iron in the globular part of tlie valve, due to the 
blowholes.or. sand holes. The sole gi'ound of defendanfs négligence siibniit- 
ted to the jury was the failijre to inspect the interior of the valve before or 
in connection with Its installation. The jury were. instructed that the de- 
fendant perfprrned its duty in so far as the purcfliasè of, tlie Valve was con^ 
eerned, if it bonght the valve of a reputable dealer in repntable valves, and- 
under a guaranty tliat it should stand a working.])ressure of 1.50 pounds; also 
that the pipe fitter's knowledge was not imputable to. the défendant, and that 
therefore his dlscovery of the blowholes v\-ould not bind the défendant. 

The court submltted, however, the question "whether or not the défendant 
was in the exercise of oi'dinary care in not Inspectlng the interior of the 
valve, notwithstanding the faet that if the valve seat had been taken out it 
would hâve discovered blowholes ; and whether or not. if sucli inspection 
had been made and the blowholes had been seen, they v,ould hâve been visible 
to such an Qxtent as to lay upon the défendant the duty of either rejeeting 
it or further inspectlng or examining to flnd out whether the holes were there 
in sufficient extent of quantity or quality as to be a dangerous thing" — saying: 

"What do you say ordinary care required of people in their circunistances, 
in view of the uses to whlch this was to be put, considering the confidence 
that they would hâve in the vendor of it and the manufacturer, considering 
such danger as might be appréhendée! from an explosion of a valve, whether 
It was Ukely to'éxplode or not, the nuniber of meu that would be aho.ut it, 
the dangei's that might resuit from an explosion if a part hit auybody; in 
view of ail those things and anything that aiipears in the testimony as to any 
reasonable liablt or custom among such people, what did ordinary care re^ 
quire them to do? They were not required to do things that manufacturers 
would not ordinarily do, but only what they ordiuarily do do. They could not 
bliudly take the valve and not look at it at ail. Whatever was obvions, or 
whatever, by the exercise pf reasonable care * * . * , they ought to do to 
see whether it was ail right or not, it would be their duty to do; and the 
question herenarrows itself down'às a praetlcal oué to you, as to whether 
or not ordinary care would requlre that they should look at the inner sur- 
face of the gloîiular part of the valv,e. * * * What dlfflcnlties surrqunded 
any such inspection.? In, the ordinary course, of the opération of installing 
this valve in the iine, would it bë likely to bè visible?" 

And, again, that whether Ordinary care required such exaniination "de-^ 
pends upoh thé character of the Instrunïentality, th» niéans that it hadat' 
hand of inspection, the kpowletlge that any persqns in itsemploy would uat- 
ufally hâve, perhaps, the uaturalness or otherwise of the inside of the valve 
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beingiCisposed In the ordinary opération of Installing It. • • * ■* Whetlier, 
such Inspection as would ordlnarlly be made o£ sùch valte, ,at sûeh a place, 
and, If It were required to be done, of the Interior of the valve, would dls- 
clo^ sueh. à condition as would arouse suspicion or put them naturally upon 
iuquiry to learn whether or uot that condition which was there dlscerned 
made the valve dangevous to use, Could it repose completely upon the fact 
that It had bought of a reputable dealer, and tliat It was of a reputable niake, 
by a reputable house, or, under the clrcumstances, was there souie additioual 
duty of inspection of the interior?" 

The assignments hère urged relate tp the refusai of the court below to di- 
rect a verdict for the défendant, and to the giving of instructions contained 
substantially In the paragraphs above quoted. 

y/. B. Stewart, for plaintiff in error. 

C. Koonce and T. McNamara, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. , 

KNAPPEN., Circuit Judge (after stating the facts as above). The 
considérations necessary to the détermination of this case lie within a 
narrow compass. We shall set aside the plaintifï's contention that 
the valve in question v^^as of inadéquate capacity, by reason especially 
of the strain to which it was subjected on account of vibration and 
beat, in addition to the strain due to the mère pressure of the air, for 
this contention b'ecomes immaterial in view of its élimination from the 
considération of the jury.., We shall also pass by without décision 
thereon the plaintifï's f urther contention that a verdict should bave 
been directed in bis favor upon the ground that the knowledge obtained 
by the pipe fitter of the defective condition of the valve was the knowl- 
edge of the défendant. In view of the deîendant's concession that the 
valve wasactually structurally defective, and was thus unsuitable for 
the purpose for which it was intended, we may likewise dismiss, as 
immaterial to this review, the testimony of an actual test by the manu- 
facturers, as distinguished from the fact of their guaranty. The duty 
of the défendant to exercise ordinary care in providing the plaintiff 
a reasonably safe place to work is unquestioned. The testimony sup- 
ports the conclusion that by reason of the defective condition of the 
valve at the time of its installation the place provided by the défendant 
for the plaintiff to work in was not reasonably safe. That the défend- 
ant in fact made no inspection or examination of the valve before or in 
connection with its installation is likewise undisputed. It is also un- 
disputed that the valve in question was a standard and reputable 
valve, made by a reputable manufacturer, and sold by a reputable 
hardware dealer under the manufacturer's guaranty that it would 
safely stand a working pressure of 150 pounds, shown by actual test. 
It appears by the record that, by reason at least of the paint on the out- 
side of the valve, its defective condition was not apparent from a mère 
visual inspection of the exterior. The testimony,, however, tended to 
show that a mefely visual inspection of the interior of the valve would 
bave disclOsed Siich condition as to at least impose upon the défendant 
the duty offurther examination. The défendant insists, however, 
that by such purchasefrom a reputable dealer of a standard valve, 
made by a reputable manufacturer under a guaranty of its sufficiency, 
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it, as matter of law, cHscharged its whole duty toward the plaintiff 
with respect to the exercise of ordinary care in providing a safe place 
for the plaintiff to vvork, and thiis was not bound to examine or inspect 
for any defects not discernible by visnal inspection of the outside sur- 
face of the valve. Upon the correctness of this contention the case 
must turn ; for if défendant is right in this contention, a verdict should 
hâve been directed in its favor. 

The gênerai rule with respect to the installation and use of a given 
machine or other article is that an employer discharges his duty of 
exercising ordinary care to provide a reasonably safe place to work 
if he buys the machine from a reputable manufacturer, and uses ordi- 
nary care in inspecting it before using. But the question still re- 
mains: What measure of inspection does ordinary care require in the 
case of an article so bought? It is the gênerai rule that where there 
is no visible defect in a machine the purchaser is not négligent in fail- 
ing to discover defects which were npt discernible by the use of the 
usual tests. Railway Co. v. Toy, 91 111. 474, 33 Am. Rep. 57 ; Reiss 
v. New York S. S. Ce, 138 N. Y. 103, 28 N. E. M; Reynolds v. Mer- 
chants' Woolen Ce, 168 Mass. 501, 503,47 N. E. 406. Nor is he 
guilty in failing to discover latent defects which ordinary care would 
not disclose. Cryder v. Chicago, etc., Ry. Co. (C. C. A., Eighth Cir- 
cuit) 152 Fed. 417, 81 C. C. A. 559 ; Westinghouse Elec. & Mfg. Co. v. 
Heimlich (C. C. A., Sixth Circuit) 127 Eed. 92, 62 C. C. A. 93. With 
respect to what is ordinary care, it bas been held by this court as well 
as by the Suprême Court that ordinary care does not require the pur- 
chaser of a pièce of machinéry or other article, whether simple or 
complicated, to tear it to pièces in a search for hidden defects. West- 
inghouse Elec. & Mfg. Co. V. Heimlich, supra ; Richmond & Banville 
R. R. Co. V. Elhott, 149 U. S. 266, 13 Sup. Ct. 837, 37 L. Ed. 728. 
The purchaser of an article from a reputable manufacturer is thus jus- 
tified in assuming, in the absence of anything to the contrary discov- 
erable by ordinary tests, that the article is properly madé. But the 
assumption thus permitted is not absolute in the sensé that it ab- 
solves from ail duty of reasonable inspection, nor in any case does it 
reheve from an inspection as to defects discernible by superficial ex- 
amination. Fenney v. York Mfg. Co., 189 Mass. 336, 339, 75 N. E. 
733. 

In support of its proposition that the facts did not justify an alléga- 
tion of négligence on its part, défendant relies especially upon the 
cases of Westinghouse Elec. & Mfg. Co. v, Heimlich, supra, and Rich- 
mond & Danville R. R. Co. v. Elliott, supra. Neither of thèse cases, 
in onr judgment, sustains the broad contention made by défendant. 
In the Westinghouse C^se, which involved an allégation of négligence 
in the use of a. derrick chain purchased by the défendant from a repu- 
table mai^ufacturer, the trial court had charged the jury that it was 
defendant's duty to test the chain by subjecting it to sufficient weight 
to deterrnine its actual strength. The court held this instruction error. 
Judge (now Mr- Justice) Lurton there said: 

"The duty o( examlning for a defect tbns discoverable grows ont of the 
f act that the niaster is çhargeable with knowledge of any defect in , an ap- 
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plîanée furnished bis servant wlilch was discoTerable by the exercise of rea- 
sonabje care^" 

' TKe :ciefect in question was said to be : 

"One whicli could not Iiave been dlscovered by anytbing short of a test 
whlch vvould develop its existence by puttlug upon it a greater strain than 
the c'hain so détective would stand. In other words, in order to détermine 
whether the iron was in tact crystallized, it vyas necessaryto break or eut 
iiito eacli link, for it was altogether possible that if one link was made from 
crystallized iron that otherg were also defective," 

It was heia that:- "■ ■■■ 

"Ordlnary çare does not reqùire suéli tests as are approprîate only to (lie 
processiof manufacture^ Kor does It demand that the article shoùld l>e takeu 
to pieees.w gubjected to any other test which is not shown to be: praetlcally 
efficient and in ordinary use by careful users." 

In that case the chain in qtiestibh had been many times examined for 
external évidences of défects','!riiu.ry, or wear, and thete was no reason 
to appréhend 'à latent defect. T^he riile as there stated by' Judge Lurton 
is that "a pùrchaser of siich' an article from a repufeble manufacturer, 
with représentations as to itS' tësted strength and qualityof material, 
is riot responsible for hidden defects, which cannotb© discovered by a 
careful èxtërnal examinatibn;"' Railway Cofnpany' vj ElHott, supra, 
involved the explosion of a boiler ôf a locomotive engihé. 'Mr. Justice 
Brèwer there said : > ''• -• ' ' ' . : . ' '• , 

"With regard to the defect In thé Irori casting, frhîdh teeéms to hâve been 
revealed by- thfe explosion, it may be said that it is not' neeessarily thè duty 
of a purohasejr'of machinery, wbether simple or eomplic^ted,; to tear it to 
pièces to see if there be not some latent defect. If he purciiases from a man- 
ufacturer of r,ecognized standing, he la JuStiÛed In a,ssurQing that In thé man- 
ufacture propercarè -was tàkeh, and tilat proper tests were made of the dif- 
férent parts of the machiuery, -and that as delivered to him it is in a fair 
and reasonable condition for use. /vye do not meanto say that it is never 
the duty of a pùrchaser to make tests or examinations: of his own, or that 
he ean always and ivholly rely upon tlie assumptibn' that the manufacturer 
bas fully and sùfficiently tësted. It inay be, aud doubtless often is, his duty 
wlien placing the machine in actual use to subjeet it to- ordinary tests for 
determining its strength and ejpciency;" 

The controUing questions, as respecta the! case before us, are : First, 
must the defect in question neeessarily be held to be a latent defect 
which ordinary care might not discern ? and, second, does the require- 
mentof "careful external examihation" only neeessarily exclude'the 
duty tq take noté of the interior sui-face of a valve' actually exposed 
or readily and naturally exposable to yiew in the 'process of installa- 
tion? We thihk thèse questions hliist be answered in the négative. 
A latent defect is one which in point of ' fact is not patent. An "ex- 
ternal examinatibn" is not neeessarily limited to the oUtér, surface, as 
distïnguishable'from. the inner çurfâcé ôî an 6pen réceptacle. One of 
the définitions 6'f the term ' "external," as given'by a standard lexi- 
cogi'âpher, is "O.utward; exteribr; .visible from tte outside; hence, 
capable of beiiig'perceived;. appâr^ht." ■' ' ' " , 

As to the facts: Defenidant cobtiénds that without removing th^ 
valve seat the defective- condition! of the globularc part of the valve 
Was not' discoverablè. We cannot'ëay thât this is-neCéSSarily so. The 
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'valve was but l'Sinfches long.ând tlie openings were of a dianteter oi 
5 inches. If the valve gâte were closed, the two chambers would be 
but 5 inches by 6 inches in dimensions. We cannot say, from ahy- 
thing that appears in the record, that the condition testified to by the 
pipe fitter was not readily discoverable by mère visual inspection, with- 
out taking off the seat, and whether the gâte was open or closed. 

Défendant further contends that the valve came from a reputable 
manufacturer complète, so that there was no necessity to take it apart 
in installing it, and that no one representing the défendant knew that 
it was to be taken apart. The seat Was, however, in f act removed be- 
cause it was inconvénient to make the connection without removing it, 
We think the jury were at liberty to inf er that it would not unnaturally 
be removed in the process of installation, and that the defendant's 
engineer might well so expect. Moreover, while the seat was off, the 
valve was for about an hour open to visual inspection. We cannot say 
that the jury had no right to in fer négligence on the part of defendant's 
engineer, who was supervising the installation, in failing under such 
circumstances, to observe the condition of the valve. 
■ It is further contended that the pipe fitter did not testif y strongly 
to seeing the defective condition ; that he, at the most, testified to 
seeing an interiorly rough casting, and that the fitter did not himself 
think the condition dangerous. But it was proper to submit to the 
jury whether the condition testified to by the pipe fitter was such, as 
if seen, or by su^h inspection as the défendant was bound to make 
would hâve appeared, was sufficient to put the défendant upon further 
examination. The f act that the pipe fitter did not regard the condi- 
tion as dangerous is not controlling, from the fact, which appears in 
the statement of the case preceding this opinion, that the fitter was 
unacquainted with the grades ahd character of iron. 

It is further urged that the évidence does not indicate whether manu- 
facturers using such valves do or do not test them, and that the court 
erred in referring to what manufacturers "ordinarily do do." It must 
be rem^mbered, however, that the défense ofpurchase and guaranty, 
as relieving from the obligation to make further tests, is made by the 
défendant, and it cannot weill complain that the plaintiff bas not shown 
to what extent such purchase relieves' from the duty to inspect. 

Finally, it is urged that defendant's négligence is to be determined 
as of the date of the explosion, and that négligence on that date is not 
shown, from the fact that the valve had been tested by four weeks' 
use without accident. Of this contention it is enough to say that if 
the défendant neglected its duty in respect to the installation of the 
valve, it had no right to subject its employé to the dangers of a test 
by actual opération in thé place provided for the employé to work: 

We think that under the circumstances presented the court did not 
erf in submitting to the jury the question vi^hether the defect in ques- 
tion was a latent defect which ordinary care might not discern, nor 
whether ordinary care did not require, under the circumstances pre- 
sented, at least a visual inspection of the interior of the valve. In our 
opinion the case was submitted to the jury under careful and correct 
•instructions. It foUows from the views we hâve expressed that the 



440 179 FEDERAL REPORTER. 

défendant was not entitled to a direction o£ verdict in its favor, and 
that the case was properly submitted to the jury. 
The judgment is accordingly affirmed. 



CYBOROWSKI V. KINSMAN TBANSIT CO. 

(Circuit Court of Appeals, Sixth Circuit. June 15, 1910.) 
No. 2,005. 

1. Evidence (§ 123*) — Res Gest^— Statements bt Agent. 

A stàtèment, niade by ttiè master of a vessél some time after the In- 
jury of a stevedôre, tencllDg lîO'Show that he had preTious knowledge of 
the insecure condition of a trlm.hoard, which fell and caused the Injury, 
was not a part of the reà gestœ, but a narrative of a past triinsactlon, 
and inadmissible to blnd the owner of the véssel, in an action agalnst 
hlm for thte injury. .: . 

[Ed;. Noté.-— For other cases, see Ét-idencè, Cent. Dlg. §§ 351-308; Dec. 
Dlg. § 123.*] ; ' . I 

2. SiiippiNG (§ 84*)— LiABiLiTT OF VesseL Owneb fob Toets— Injuhy to 

Stevedorç. V 

In an action against a vessel ownep to reeover for the death of a steve- 
dore's employé, who was kllléd by the falling of a trim board alleged to 
hâve beén hanglng in a dangerous position, assumlng that défendant 
stood in the relation of a master tô the deceased, it was incumbent on 
plaintiff to prove that défendant knew of the dangerous position of the 
board long enough before the accident for it to hâve been remedied, or 
that Its condition should hâve beeh known by défendant In the exercise 
of reasonable care ; and where neltlier of such thlngs was alleged or 
shown, and there was no évidence showing how long the board had b«eu 
in such position, or that it wias not so placed through the négligence of the 
f ellow servants of the deceased after they began work, no case of négli- 
gence was made out agalnst défendant whlch warranted a recovery. . 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dlg. §§ 342, '349-351 ; 
Dec. Dlg. § 84;* Master and Servant, Cent. Dlg. § 492.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by Wincenta Cyborowski against the Kinsraan Transit Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

F. B. Williams, for plaintiff in error. 
F. L. Leckie, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
EVANS, District Judge. 

EVANS, District Judge. The plaintiff, the widow of Theofil Cybo- 
rowski, broughtthis action in the court below to reeover $10,000 dam- 
ages from the défendant for the négligent killing of her husband. The 
cause of action arose in the state of Pennsylvania, and as the widow of 
the deceased the plaintiff claims under the laws of that state the right 
to any damages which are now recoverable. V^t shall assume that the 
laws of Pennsylvania Support this claim.> In her pétition she states: 

•For other cases see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"That on or before the lôth day of August, 1907, the said défendant was 
possessed of and had the management and control of a certain steamboat call- 
ed Matthew Andrews, then lying alongside a certain dock, known as the PUll- 
adelphia & Erie ore dock, in tlie liartor of the eity Of Erle, in tlie state of 
Pennsylyania, aforesald. * * * And at the tlnie and place aforesaid tlie 
boat aforesald, while lying at said dock, was being unloaded of lier cargo of 
iron ore, with whlch it was laden. whlch was being taken ont of the said ves- 
sel and placed upon the said dock by means of ore buckets operated ))y nia- 
chinery, but whlch buckets were flUed by nien working in the hold of the ves- 
sel. 

"At the tlme and place aforesald Theofll Cyborowski, the hnsband of the 
plaintlff in this case, and a stevedore, was in the einploy of one .Tanies Thomp- 
son, a cont'ractor on the docks at Erie, and while in the emitloy of the said 
Thompson was sent with other men to unload the said steamboat Jlatthew 
Andrews, as plaintlff is informed and believes, at the request of and ou be- 
half of the agents of the défendant Company, in the work of unloadlng ore 
from the said boat, it being bis particular duty to assist in fllling the buckets 
in the hold of the ship, and while so engaged at about 8 p. m. on the day 
aforesaid, while working underneath one of the hatclies in said boat, a hoard, 
eommonly known as a trim board. came loose from its fastonings and fell ui)- 
on and struck hiin with great force. The said trjm board was a board about 
sixteen (16) feet long, about three (3) feet in width, and about two and one- 
half (2%) inches In thickness, and was suspended by chains fastened at each 
end of the board, whlch chains were intended to be liitched into Iiooks fasten- 
ed to the sideof the hatchways or openings in the deck. 

"During the day prlor to the evening on whlch the accident hereinbefore 
mentioned occurred, one of the chains whlch held the trini board in its place 
was loose, and remained in the said condition, and was left hanglng ahove 
where the men engaged in fllling the buckets with ore were at work, without 
sufficient support to niaintain it there in safety, and, being in this unsafe con- 
.",ition when the husband of the plaintlff in this case was at work at the tlme 
and place aforesald, became unfastened entirely, and fell a considérable dis- 
tance, and struck him, whieh falling of the said trim board and the injuries 
infiicted upon the husband of the plaintlff thereby was occasioned by, through, 
and because of the négligence and lack of care on the part of the défendant 
Company, ils agents and servan|s in charge of the said boat. and without any 
fault or négligence on thè i)art of the deceased ; that the said deceased, Theo- 
fll Cyborowski, had no knowledge of the condition in w'hich the said trim 
board which fell upon him and caused his injuries was fastened and he did 
not know that the said board was suspended in the way it was and had never 
been notifled nor in any way made cognizant that he was in danger of being 
injured by the falling of the same while engaged at his work. * * * 

"The plaintlff further avers that the défendant Company and its agents and 
servants who were in authority in the operating and management of said 
boat were grossly négligent in permitting the said trim board to be hung in 
sucli a condition orto be left a long tlme in such a manner without being se- 
curely fastened that it was llable to fall at any tlme as it did, it being the duty 
of said défendant and its agents and employés to take proper précaution and 
use due care for the safety of the men working in the said boat, and allèges 
that the duty thus owing to the défendant in this case was not performed, 
and that by reason of tlie neglect of the said défendant to i>erform its duty 
the said accident was caused, and the injuries and death of the said Cyborow- 
ski was occasioned thereby." 

The case was tried before a jury, and at the conclusion of .the plain- 
tiff's testimony the défendant moved the court to direct a verdict in its 
favor. The court sustained the motion, and exception was taken. 

The principal issue raised by the pleadings was whether the de- 
fendant had been guilty of the négligence alleged against it. It ap- 
pears îrom the testimony that after the landing of the steamboat at the 
dock she was turned over to one James Thompson, who had contracted 
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to unload hçr. The plaintifï's intestate worked, for Thompson, the 
contractor, and not for the défendant, the owner of the vessel. In 
carrying on his work Thompson had two shifts or gangs. There were 
"twelve men in a gang — thirtéen including the dumper — three men at a 
bucket and four buckets in the hold." One of thèse shifts worked in 
the day and the other at night. Cyborowski was a coal shoveler, and 
belonged to the night shift. On the day of the accident the day shift 
had worked until 6 p. m. Then follovved an interval of an hour be- 
fore the night shift went to work at 7 p. m. During that interval the 
défendant had one watchman, and probably two, on the boat. The 
vessel was a large one, and appears to hâve been especially constructed 
for the trànsportation of irôn ore. Its deck contained 32 hatches, each 
of which was probably 30 f eet long, and 10 f eet wide. In each of thèse 
hatches there swung what is called a trim board, which was 16 to 18 
feet long and 30 inches wide, and made up of two or three heavy 
boards bolted together with iron cleats. This trim board was sus- 
pended horizontally upon Jiooks in the middle of the hatch. As ore 
was being poured into the vessel when she was loading in the upper 
lakes, thèse boards were designed to help trim the vessel by forcing 
some of the ore to one side ànd some of it to the other, arid thus aid in 
distributing it in the hold. In one of the hatches one of the hooks 
which held the trim board in a horizontal position at some time and in 
some way on the day of the accident became détached, leaving the 
board hanging' f f-om the margiij of the hatch down into the hold, which 
was about' 25 feçt deep. Cyborowski , was in the hold shortly after 
7 p. m. assisting in shoveling ore into buckets to be hoisted through the 
hatch in \\thich the trim board Was bànging. He'was working under 
that particular hatch, but some distance from the suspended trim 
board. A 'buckeit was filled and , aiçiached to thé hoisting apparatus, 
which was worked by steam. The signal was given, and with unusual 
swiftness the hôist was made. The'Cable and the bucket struck the 
trim board With grëat force, and détached it frpm the other hook. It 
îell upon the deéeaséd, and infliçtçd the injuries from which he after- 
wards died. , This hanging trim board was in plain view of those at 
work, and no testimdny seems to indicate that it was of itself danger- 
ous. It only bécame so if striick by sqmething else. 

There was no testimony to show how the trim board was so detaçhed 
from one of its hooks as to be put in a vertical position. There was 
no testimony to show precisely when it got into that position nor by 
whose agency. The first time its dérangement was noticed was abqut 
7:05 p. m(, soon after the night shift went to work. This was about 
15 to 20 minutes before the accident. The attention: of the défendant 
was not shown to baye been called to the condition of the trim board 
until after thé accident occurred. The only attempt to do so was by 
telling the watChman to také the board out of the way ; the watchman 
replying that he wâs about going ofï duty, but thàt his "partner" would 
be there iii â f éw minutes, and he "wduld tell him." There was no 
showing that this watchman had any authority to represent the défend- 
ant with respect to the receiving of notice of a condition such as is 
hère complained of . No ohe of the day shift was call'éd as a witness 
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by plaintiff, and no one of them testified to having seen this trim board 
before that shift quit work at 6 p. m. 

In the examination by plaintiff of the witness Vogel, who was one of 
Thompson's foremen, and who was in charge of the night shift, he 
was asked if, after the accident, he had a conversation with the master 
of the boat. The court sustained an objection to the question, and this 
ruling is assigned for error. The plaintiff's avowal in this connection 
was that, if the witness were permitted to answer, he would say, "I 
tried to get them to stop in the afternoon so I could iix it, but they 
would not stop;" the avowed object being to show that the boat crew 
knew the condition of the trim board in time to bave corrected it be- 
tween 6 and 7 o'clock. The avowal shows that the alleged conversa- 
tion was had "a short time" after the accident. Other parts of Vogel's 
testimony show that it took place after the arrivai of the ambulance, 
and after Cyborowski had been put into it by the assistance of the wit- 
ness and others. The purpose of the proposed testimony was to bind 
the défendant, not by proving what the f act really was, but by showing 
what one of the def endant's servants, while not under oath, had stated 
or admitted it to be. The supposed admission or statement by the 
servant was made after the accident, and there is nothing to show that 
it was made by the authority of the défendant, nor does it appear to 
hâve been made in the course of the servant's duty. It was not made 
contemporaneously with the accident, and was not, therefore, part of 
the tes gestse. It was only the narrative of a past occurrence, and we 
are clearly of opinion that the ruling of the court below was right upon 
the authority of the very analogous case of Vicksburg & Meridian R. 
R. Go. v. O'Brien, 119 U. S. 103-106, 7 Sup. Ct. 118, 30 L. Ed. 299. 
See, also, the opinion of this court in Inman Bros. v. Dudley, etc., Co., 
146 Fed. 449, 76 C. C. A. 659. 

The other assignments of error ail hâve référence to the action of the 
trial court in directing a verdict for the défendant. The established 
doctrine is that a ruling of that character should only be made where, 
giving the plaintiff the benefit of every inference that could reasonably 
be drawn therefrom in his favor, the testimony nevertheless fails to 
establish the facts alleged as the basis of the action. The vital ques- 
tion hère was whether the défendant had been négligent in the dis- 
, charge of some duty which, under the circumstances of this case, it 
owed to an employé of the contractor, Thompson, and whether the 
'négligence, if any, of the défendant, was the proximate cause of the 
jnjury. 

The proposition most pressed upon our attention by the learned 
counsel for the plaintiff vvas that it was the duty of the défendant to 
furnish a reasonably safe place for those persons to work in who 
might be employed to unload the steamer. The gênerai proposition 
is not open to question, though when a négligent discharge of this 
duty is all^ed by a servant against a master the proposition becomes 
somewhat more complex than the gênerai statement of the rule sug- 
■gests. The deceased, strictly speaking, was an employé of Thompson, 
and not of the défendant; but the plaintiiï in her pétition avers that 
the deceased was sent with other men to unload the steamboat at the 



444 179 FEDERAL ÔEPORTBR. 

rëquest of the défendant tiirough its agents. This averment, we take 
it, was intended by the plaintiff to show that the défendant was under 
the duty of providing a reasonably safe place for such persons to 
work in as wereengaged în unloading the vessel, whether directly 
employed by the 'owner or not. Doubtless plaintifï's theory in framing 
her pétition was that the défendant, in the broad sensé, was the master 
and the deceasëd the servant, although more direct relations might 
exist bet\véert him and Thompson. 

We for this occasion acceptthis theory, for otherwise the deceasëd, 
as between himself and the défendant, might hâve beèn a stranger or 
an ihtruder on the boat, to whom the défendant owed no duty. But 
the duty of the master to provide a safe place was not absolute, nor 
was the master an insurer of the safety of the servant. The duty of 
the master was to use reasonable care to provide a reasonably safe 
working place. If such care was* not used, there was négligence ; oth- 
erwise, not. The plaintifï in her pétition does not in terms allège that 
the défendant knew of the dangerous condition of the trim board long 
enough before the accident for it to hâve been remedied, nor that its 
condition coUld bave been discovered and remedied by the use of due 
care and prudent inspection. Nevertheless thèse things were essential 
éléments of any négligence charged against the master, and their ex- 
istence should hâve been shown by substantial testimohy. Nor could 
this be àvoided by an omission of any statement in respect to them in 
the pétition where the plaintiff did not' choose to be very spécifie in 
détails. In a case between master and servant proof of an injury does 
-not of itself justify a presumption of négligence. Moit v. Illinois 
Central R. R. Co., 153 Fed. 356, 82 C.:C. A. 430, (decided by this 
court)i Omaha Packing Co; v. Sanduski,-.l55 Fed. 899, 84 C. -C. A. 
89, 19 L. R. A. (N. S.) 355. - .' . . ,• . . ': 

■ And so in Carnegie Steel Co. vl'Byers, 149 Fed., at page'G69^82 C. 
■ C. A., atpage 117,8 L. RI A. (:N. S.) 677, this court saidc v . ; '< ;•' 

, "In such a suit Ifls'not ënoùgh to'shbw' that there was a'.'dèfectiTfei tool'or 
rtiachiue, ànd'that thé injùty' wSs diïé to'siich flefeetl' TU© 'séiyalifl jn'itst go 
■further, and show that^the defect was -known to the master -fbr ra suiftieieut 
time to hâve fenabled him to. repair,' or, slioijld hâve heenjînowu.if there had 
been due inspection according to tlje- ordipary course of prudent éuiployers. 
, :'J6xas & Pacific! Ry. Co'. v. Barrett, 166, Û. 'S. 617, 17 Sup. Ct 707; 41 !.. Ed. 
■],136; Pàttbn v. Texas & Pacific &y. ' Coi,' Ï79 U. S. C58, 21 Sup. 'Ct. '275, 43 
■Eri Ed. 861;' Illinois Cent. Rallroâd" Co. V. Goughlln, 132 Fed. 801, 05 C. C. A. 
loi; In Cincinnati, etc., Railroad Co. y. South Fork Coal Co., 139 Fpd. 528, 71 
O. C. À. 316, 1 L. R. A. (N. S.) 533, we gave elaborate considération to tlié cir- 
cunistances under which the tact of négligence may be inferred from the 
nature of an accident and lioted ' the distinctions tobe 'obseryed in àpplyiug 
the rule of res ipsa loqultur in suits bët-^'een employers and seh'auts ànd those 
in which liability to passengers or étrangers is involved. It was. not enough 
to show that this accident had occuifred through an err£^tic and ungjçplaluable 
rising of the eleyator. That inight hâve made a prima facie case bf iiegligence 
in favor of a paséenger or stranger; but the plaintiff was an employé, and the 
burden Was upon him to show that this sudden erratic upward movemènt was 
due to some dèfect In the meehanism, which was kûown or should hâve been 
kuown to the Carnegie Company, and which th'ey had neglected to repair. Tlje 
distinction referred to is pointed ont in the cases cited above. The pincli of 
the case was, not only whether the plaintifC had shown a def eetive valve, 
which might hâve produced such an Uuexpected and rapid movenient as that 
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descrlbed l)y tlie i)laiiitiff, but nlso wlietber tlie defect -n-as kuown, or liii^'lit 
hâve been kiiowii If ordiiuiry eare bad been exereised." 

The opinion of the Suprême Court in Patton v. Texas & Pacific Ry. 
Ce.;' 179 U. S. G63, 21 Sup. Ct. 275, 4o L. Ed. 361, is strongly to the 
same. effect. 

The rule stated in Carnegie Steel Co. v. Byers may probably apply 
with even greater force hère where there is an absence of propf (1) 
that the trim board was detached before the contractor took possession 
ôf the vessel; (2) that itsdetachment was not the work of the fellow 
servants of the deceased during the time when the day shift was 
hoisting ore through the hatch, whereby the detachment might hâve 
been brought about ; and (3) that the défendant knew, or could by due 
inspection hâve known, of the condition of the trim board in time to 
hâve put it in a safe position before the accident occurred. Besides, it 
was manifest folly for the night shift, composed, as we must suppose, 
of reasonably sensible men, not themselves with the hoisting tackle or 
otherwise to hâve hooked the trim board up to its proper place if the 
danger of its swinging position was obvious. Cyborowski shared in 
this folly of his fellow servants. Indeed, it is alrnost impossible to 
avoid the conviction that the condition of the trim board was brought 
about by the carelessness of the stevedores engaged in the work of 
vmloading, and that that négligence of the fellow servants of the de- 
ceaSed was the proximate cause of his injury. 

But, be that as it may, rrianifestly the burden of proving the essen- 
tial éléments of the négligence she charged rested upon the plaintiff. 
Testimony confined to the condition of the appliance and to the -mère 
happening of the accident was not sufficient to establish négligence in 
this action by the représentative of an employé. Plaintifif should hâve 
gone further, and should hâve shown actual knovvledge on defendant's 
part of the condition of the trim board, or knowledge which should 
be imputed to it because of a sufficiently long existence of the defect 
to hâve enabled défendant to discover it by prudent inspection. We 
, haye concluded that the plaintiff, by confining her testimony to the 
matters: indicated, and by not showing either that the trim board had 
become detached before the day shift of Thompson's employés went to 
work or that, if afterwards detached, it had remained in that condition 
long enough to justify an inference of négligence in not discovering 
or remedying the defective condition, f ailed to prove the neghgence she 
had charged âgainst the défendant. 

But, though possibly somewhat inconsistently with the claim that 
the défendant was bound to provide a reasonably safe place for the de- 
ceased to work in- — a claim which must in large measure if not entirely 
dépend upon the existence of the relation of employer and employé^ — 
the learned counsel for the plaintiff insists that the défendant was 
guilty of négligence, as were also Thompson's employés, and ingeni- 
ously urges: (1) That the fellow-servant doctrine does not apply to 
this case, because the men employed by Thompson were not servants 
of the défendant; (2) that the doctrine of assumed risks cannot be 
applied between the plaintiff and the défendant, because the relation of 
master and servant did not exist between the deceased and the défend- 
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ant; and consequently (3) that this case présents an instance where 
the injury was the resuit of the concurrent négligence of two persons, 
which makes both liable when the case is considered independently of 
the doctrine of assumed risks and of that relating to fçlldw servants. 

The keystone of this proposition is that the défendant was guilty of 
négligence equally, or at least concurrently, with Thompson's em- 
ployés; but, as we hâve seen>, thére was a failure to prove that the 
defendaint had been guilty of any négligence, or ofany failure to per- 
form any duty it owed the deceased, and thus the proposition falls to 
the ground. The suggestion that the fellow-servant doctrine is not 
applicable, f rom the f act that the relation of master and servant did 
not exist between défendant on the one hand and the deceased and his 
colaborers on the other, is sbmewhat académie; for, if that relation be 
rejected, it is enough to say that the fellow laborers of deceased were 
not the servants of défendant, and thus the latter is not responsible for 
their négligence. 

To the claim that the deceased was not subject to the doctrine of 
assumed risks, it is sufficient to say that this, also, is académie. What- 
ever péril arose from workihg in the place and under conditions that 
were obvious, the deceased must be treated as having voluntarily sub- 
jected himself to, without regard to the relations which either he or 
those working with him bore, to thç défendant. 

Viewing the case from any standpoint suggested by the record, we 
are satisfied that the direction to the jury was proper. 

The judgment must be affirmed. 



GIRARD TRUST CO. v. RUSSBLL. 

(Circuit Court of Appeals, Third Circuit. May 5, 1910.) 

Ko. 64 (1,259). 

1. Oharities (§ 2*) — Construction and Validity— What Law Governs. 

An agreement or other Instrument creatlng a charitable trust Is to be 
constrned and Its validity determined by the law of the state where made 
and to be executed. 

[Ed. Note. — For other cases, see Charitles, Cent. Dig. | 2 ; Dec. Dlg. 
§ 2.»] 

2. Perpetuities (§ 8*)— RtTLE as to Trusts for Public Chaeities. 

A libéral rule of ■construction is appUed to trusts for public charitable 
purposes, and they will be sustalned where private trusts would be held 
: Invalid as in violation: of the rule agalnstperpetuities. 

[Ed. Noté.^-For othércasesy see Perpetuities, Cent Dlg. §§57-66; Dec. 

: Dlg. § 8.*] . , ■ ; . 

5. Cïiarities (§ 14*) — PuRpogE pr| Gift— Payment op Dbbt Or State. 

A gif t in trust for the payment of the debt of a state, if not def eated 
by illégal provisions, is a good charitable gift. 

[Ed. Note.— For other cases, eee Charitles, Cent. Dlg. § 38; Dec. Dlg. 
§ 14.*] 
4. Perpetuities (§ 8*) — Remotenéss ôé Gift to Cîharity— accumulations. 
' Where a gift to charlty is absolute, and the gift ahd the constitution 
of the trust for charlty are contemporaneous and immédiate, the fund 

•For other casés see oame tioplc & § NUMiiER In Dec, & Ara. Digs. 1907 to daté, & Rep'r Indexes 
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may then perhaps be accumnlated, subject to reasonable control by a 
court of eqility ; but where the accumulation Is a condition précèdent to 
the vesting of tbe glft in cbarity, and the period of accumulation trans- 
gresses the rule against remoteness, the glft is void ab initio. 

[Ed. Note. — For otber cases, see Perpetuities, Cent. Dig. §§ 57-06; Dec. 
Dlg. I 8.*] 

5. Perpetuities (§ 8*) — Vauditt ci- Charitable Teust— Remoteness. 

A settlor deposlted money In trust, to be "accumulated for the beneflt 
of the State of Pennsylvania In the way and manner hereinafter men- 
tioned." The trust agreement then provided that the trustée should in- 
yest the money and ail its acciïmulatlons In the public stocks of the 
State whenever they could be purchased withln a certain prlce, otherwise 
in government or other stoclis, and the proceeds collected until tbe tlme 
should arrive when the fund so accumulated, together with any other 
sums which might be deposlted with the trustée for a like purpose, should 
"be equal to the debt at that tlme owed by the state," when it should be 
paid over to the Treasurer of the state "for the purpose of discharging 
the whole Indebtedness of the state, and for no other purpose whatso- 
ever." It further provided that each state bond purchased by the trustée 
should be so indorsed as not to be transférable, and to release the statft 
from paying the same except to the trustée; but if at any tlme the state 
should pay the interest on any such bond by Issuing a new obligation, 
unless that should be the usual way of paying interest on its remaining 
debt, tbe trust should cease, and the fund be paid over to the oldest Uvlng 
maie heir of the settlor, Held, that the state took no présent vested in- 
terest in the fund, but was to reçoive the beneflt of it only on a contln- 
gency whlch might never happen, or might happen at some indeflnlte tlme 
in the future which might exceed the limitation of the rule against re- 
moteness, and that the trust was therefore void ab initio, and tbe fund 
recoverable by tbe personal représentative of the settlor after bis death, 
as held by the trustée on a resultlng trust for the beneflt of the décèdent. 

[Ed. Note. — For other cases, ses Perpetuities, Cent. rUg. §§ 57-66; Dec. 
Dig. § 8.*] 

Bufflngton, Circuit Judge, dissentlng. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by Charles Russell, ancillary administrator of the es- 
tate of Charles F. McCay, deceased, against the Girard Trust Compa- 
ny. Decree for complainant (171 Fed. 161), and défendant appeals. 
Affirmed. 

: A. H. Wintersteen (M. Hampton Todd, Atty. Gen., on the brief), for 
appellant. 

Arthur W. Machen, Jr., and G. W. Pepper, for appellee. 

, Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. In this case the court is required to de-r 
cide whether a certain fund, now in the possession of the Girard Trust 
Company of Philadelphia, is held by it as a charitable trust for the 
benefit pf the state of Pennsylvania, or as a resulting trust in favor of 
Charles Russell, ancillary administrator of the estate of Charles F. 
McÇay, deceased- The décision must be controlled by our construction 
of a written agreement, dated December 18,, 1848, signed and sealed 
by the Girard Trust Company, of the first part, and Charles F. McCay, 
pf the second part. Mr. McCay died in Baltimore in 1889, and by his 

*For other cases see same topic & | numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bill of complaint McCay's administrator allèges that the trust whicli 
McCay by his agreement attempted to create for the benefit of the state 
of Pennsylvania is "an illégal trust for accumulation, transgressive of 
the limits allowed for such trusts, and that the ultimate gift to the 
state of Pennsylvania, or the creditors thereof, wiU not beconie vested 
under the terms pf said trust until the accumulated fund equals the 
amount of the debt of thç sta.te, and that such equality may not be at- 
tained until after the expiration of the period fixed by the rule against 
perpetuities as the period within which future interests must vest,!' and, 
accordingly, that the Girard Trust Çorripany "holds said accumulated 
fund as a resulting trust" for the administrator. 

• The agreement, after setting forth its date and the hames of the par- 
ties thereto, contains a single récital to the effect that : 

. "ïhe said Charles F. MoC'ay bas deposited with the said conipany the sum 
of $377.35 for the purijose of liaving the same, together with such otlier addi- 
tional sums of money as he may heréafter deposit, accumulated for the bene- 
fit of the state pf Pennsylvaiiia in the way and hianùer 'héreinafter men- 
tioned." 

It then contains six covenânts on the part of the Girard Trust Com- 
pany, the first, third, and sixth of which are as follows: 

"First. That tiiey, the said company, shall and will invest the said sum of 
three hundïed and seventy-seven dollars and tliirty-five cents so as aforesald 
dei>osited, ànd âll and every such other sum and sums as may heréafter be 
deposited, In like manner by the said Charles F. McCay, in the public stocks 
issued by the state of Pennsylvania, and coUect the interest on thèse stocks, 
and after deducting two and a half per cent, of this interest as their com- 
pensation for performing the 'dhtles of this contraet, shall and tvill invest 
the remalning nlnety-seven and a half ;per cent, of said interest pi-omptly and 
without delay in the said stocks before mentioned, and shall and will continue 
collecting the interest on ail the said stock, aud reinvesting niuety-seven and 
a lialf per cent, of the same, so long as said stocks can be purchased by said 
company at a priée not exceeding one hundred and twenty dollars for each 
one hundred dollars of the said stocks, and in case the prlce of said stocks 
rlse above said limit the said company shall Invest in the public stocks of the 
United States or in good flrst bonds and mortgages of real estate until the 
said Pennsylvania stocks shall f ail baek to or below said limita so that' the said 
sum or sums deposited shall accumulate at eompound interest until the time 
shall arrive wheu the fund accumulated froni the said deposlts, together with 
such other sum or sums of money as may be deposited with the said company 
by others than the said Charles F. McCay for the purpose aforesaid, if any, 
and the accumulation thereof, shall be equal to the debt at that time owed 
by the state of Pennsylvania ; and the said company further agrées to pay 
over at that time the said accumulated fund to the Treasurer of the stp-té of 
Pennsylvapia, qr other oflicer or agent legally authorized to receive the same, 
for the pùrpose of dis<:harging the whole indebtednéss of the state and for 
no other purpose whatsoever; and the said company further agrées to col- 
lect the principal of any of the said stocks and other securities and to rein- 
vest the same in the manner before jnentioned." 

"ïhird. And the said company further agrée to Indorse ou every certffleaté 
of stock of the state of Pennsylvania which they may purchase for the ac-i 
cumulation fund, if the said eertificate shall be for an amount pf stock of 
five hundred dollars or upwards, the foUowing words; or words to the^same 
effec-t: 'ïhis bond behig purchased by the Clrard Life Insurance, Annuit';^;^ & 
Trust Company ofPhiladelphia, fPr à trust fund, is not transférable, ahd' the 
state of Pe:nrisylvahla is hereby released from paying thé sâmè eXcepf to the 
said company.'" ' ^ '. 

■ "Sixth. And the said, company further agrée that if the state of Pennsyl- 
vania shall at any time heréafter pay the Interest due on the said stocks be- 
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longing to the said , accumulatlng fund by Issuing to the said Company new 
stocks or other obligations in lieu of money to pay the said interest, then, 
unless this shall be the usual way in whieh the interest shall at that tlme be 
paid by the said staté on the remaining portion of the said debt of the said 
State, this trust and ail beneflt and advantage to the said state therefrom 
shall cease and beeome determined, and the said company shall pay over to 
the oldest maie heir'of the said Charles P. McCay then living, his executors, 
administratoTS, or assigns, the whole amount belonglng to the said accumulat- 
ing fund at that time uninvested in the said stocks of the state of Penusyl- 
vania, and also ail the amounts they shall thereafter recel ve froni the said 
state as principal and interest on said stocks, and ail stocks of the United 
States, and bonds and mortgages and interest thereon belonging to the said 
accumulating ÎEund, reserving only to theinselves their two and a half per 
cent, on ail interest received by them, wbich ijer cent, is above provided as 
their compensation for performing the dutles of this contract." 

McCay, during his lifetime, increased his deposits to the sum of 
$2,000. The accumulated fund is now about $20,000. The decree of 
the court below adjudges: 

"That the trusts of the deed of trust executed on December 18, 1848, between 
Charles F. McCay and the Girard Trust Company are illégal trusts for ac- 
cumulation and are void; that the giït of the accunuilated trust funds to 
the state of Pennsylvania is a gift of which the vesting is postponed beyond 
the lirait allowed by the rule against peri>etuitles ; and that the défendant, 
the Girard Trust Company, holds said trust funds as a resulting trust for the 
usé of the complainant, Charles Russell, ancillary administrator of the estate : 
of Charles F. McCay." .. 

An accounting and pàyment to the ancillary administrator was also 
directed to be made, Frôm this decree the Girard Trust Company now 
appeals. 

In Russell v. Allen, 107 U. S. 163, 2 Sup. Ct. 327, 27 L. Ed. 397, Mr. 
Justice Gray said: 

"By the law of England from before St. 43 Ellz. c. 4, and by the law of this 
country at the présent day (exceiit in those states in whieh it has been re- 
stricted by statute or judicial décision, as in Virginia, Maryland, and more 
recently in New îork), trusts for public charitable pnrposes are upheld under 
cireumstances under which private trusts would fail. Being for objects of 
permanent interest and beneflt to the public, they may be perpétuai in their 
duration, and are not within the rule against perpetuities ; and the instru- 
ments icreating them should be so construed as to give them efCect, if pos- 
sible, and to carry ont the gênerai intention of the donor, when clearly mani- 
fested, even if the particular form or manner pointed out by him cannot be 
follow'ed." 

Language to the same gênerai effect vvas used by this court in Hand- 
ley V. Palmer, 103 Fed. 39, 43 C. C. A. 100. The courts of the state 
of Pennsylvania hâve likewise declared themselves in favor of a libér- 
al rule of construction for the support of gifts intended for charity. 
In Franklin's Administratrix v. Philadelphia, 2 Pa. Dist. R. 435, Judge 
Arnold, speaking of the law of the state of Pennsylvania, said : 

"The rule with us, when a charity is created, is to adopt every means to 
uphold it ; and every attack upon it, unless founded upon the strongest rea- 
Bons, shall fail." . 

And in Domestic & Foreign Missionary Society's Appeal, 30 Pa. 
426, Mr. Justice Strong, speaking for the Suprême Court of the state 
of Pennsylvania, said: 
179 F.— 29 
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•'No better illustration is iiéeded ot the extent to wiiich'th^îiaw of iPennsyl- 
raiiia has gorie in sustaining charitable l)equests than ig fôiind in the lan- 
guàge OjC this court in Witmau v. Lex, 17 Serg. & R- ^3 [Ï7. Àni. Bec. 644> 
whèfe it was said: 'It is iinmaterial whether the pérsou, to take be in esse 
or not, or whether the legatee were, at the timè of making the bequest, a 
corporation «apahle of taking or not, or ho\y uncertain'the'objects may be, 
provided there be a discretionary power vèsted auywhère, oVer the applica- 
tion of the testator's bounty to those objects, or whêthet their corporate dés- 
ignation hâs been mistaken. If the intention sufRciently appears on the be- 
quest, it would be held valid.' " 

The agreement is a Pennsylvania contract, and should be construed 
in accordance with Pennsylvania law. As was said by Chief Justice 
Taney in Fontain v. Ravenel, 17 How. 369, 395, 15 L.' Ed. 80: 

"In îj suit by an héir or représentative of the testator, authoriSîed from his 
place ,of résidence to sue in a court of the United States, tp ,ijacover property 
or nionej' bequeathed to charity, the court niust of necessity examine whether 
the bequest was vnlid by the laws of the state, and barred' thèclaim of the 
heir or représentative." -: 

See, also, Russell v. Allen, 107 U. S., at page 170, 3 Sup. Ct. 337, 
27 L. Ed. 397. 

If, then, the agreement shows a purpose on the, part of McCay to es- 
tablish a trust for charity, the trust should be sustained, unless it be 
founded upon conditions that are obnoxious even to the libéral fuie of 
construction applicable to charitable trusts. That a charity was in- 
tènded seerhs cleàr, for the yse declared was the payment of the debt 
of the state of Pennsylvania ; and a gif t in trust for the payment of the 
debt of a state, if not defeated by illegaj provisions, is a good charitable 
gift. Newland v. Attorne_y General, 3 Meriv. 684 ; Nightingale v. 
Goulburn, 5 Hare, 484; Dickson v. United States, 125 Mass. 311, 28 
Am. Rep. 230; Russell v. Allen, 107 U. S. 163, 170, 2. Sup. Ct. 337, 
27 L. Ed. 397 ; Stuart V. City of Easton, 74 Fed. 854, 2l'C. C. A. 146. 

The real question in the case is the one adjudicated by the decree of 
the court below, namely, whether McCay intended that the money de- 
posited by him with the Girard Trust Company on December 18, 1848. 
should be an absolute, immédiate gift for the benefît of the state of 
Pennsylvania, or whether it should vest in the propOsed charity when, 
and only when, it, with its accumulations, should equalthe debt of the 
state. The intent to establish a charity being clear, we should not dé- 
clare the donor's scheme an illégal one, if we can, undet the law, avoid 
doing so. Indeed, we should look at the agreement with an eye keen to 
discover reasons for sustaining it. 

In favor of a construction of the agreement holding that there was a 
gift to charity contemporaneously with the deposit of the first sum of 
$377.35, it is said that the words "has deposited," in the récital coO- 
tained in the agreement, taken with other parts of the agreement, indi- 
cate a purpose to make an immédiate gift to charity, and that the words 
of the récital concerning the "way and manner" in which the fund 
should be accumulated relate only to the manner of administering a 
trust fund already given to charity. It has also been suggested that 
such purpose is confirmed by the provision of the third cpvenàrit that 
every state bond for the sum of $500 or more, purchâsed for the fund, 
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shall be indorsed by words destroying its transferability and releasing 
the State from paying the same except to the trust company. 

On the other hand, however, it must be observed: (1) That the ré- 
cital déclares that the purpose for which the deposit was made was to 
hâve it accumulated, "for the benefit of the state of Pennsylvania," it 
is true, but "in the way and manner hereinafter mentioned." (2) That 
the "way and manner" in which the fund was to be accumulated was, as 
shown by the first covenant, by investing it in public stocks of the state 
of Pennsylvania, collecting the interest thereon, adding the interest, 
less the trust company's commissions, to the corpus, and investing the 
accretions in like stocks, or for want of them in bonds and mortgages, 
until the accumulated fund "shall be equal to the debt at that time owed 
by the State of Pennsylvania," and that the trust company "shall pay 
over at that time the said accumulated fund to the Treasurer of the 
state of Pennsylvania, or other officer or agent legally authorized to 
receive. the same, for the purpose of discharging the whale indebted- 
ness of the state, awc? for no other purpose ufhatsoever." (3) That the 
indorsements on the state bonds purchased for the fund, required by 
the third covenant, did not release the state from paying the same, at 
maturity, to the trust company, the holder thereof . (4) That the fund 
should never be paid to the state at ail if it should violate the condition 
mentioned in the sixth covenant, and that, in case of such violation, it 
should be paid to the donor's oldest maie heir living at the time of such 
violation. (5) That there are no express words of gift in the agree- 
ment. (6): That the récital expressly refers to the "way and manner" 
of accumulating the fund mentioned and defined in the later parts o£ 
the agreement. 

Thèse provisions, in our judgment, make it clear that the gift to 
charity was not absolute, but conditional. The deposit of the $377.35 
with the trust company and the gift to charity were not intended to be 
contemporaneous. While the gift to McCay's oldest maie heir was 
void because it violated the rule against perpetuities, or rather the rule 
against i^emoteness, in that it postponed the investment of the fund in 
that heir possibly until beyond a life or lives in being and 21 years and 
9 months (Hopkins v. Grimshaw, 165 U. S. 342, 355, 17 Sup. Ct. 401, 
41 U Ed. 739; City of Philadelphia v. Girard's Heirs, 45 Pa. 9, 27, 84 
Am. Dec. 470), still the language by which that invalid gift was sought 
to be made cannot be rejected, when we read the agreement for the 
purpose of ascertaining the donor's intent concerning the time when 
the gift to charity should take effect. We think the conditional gift to 
the oldest maie heir was not intended as a gift over, after the détermi- 
nation of a précèdent, but forfeited, gift to charity, but that the pur- 
pose of the donor was to provide that the fund should go to his oldest 
maie heir if the state should violate the condition précèdent to the in- 
vestment of the fund in the charitable object mentioned. This view of 
the sixth covenant is confirmed by the language of the first covenant, 
which prescribes the "way and manner" in which, and the period dur- 
ing whichj the moneys should be accumulated, the time when they 
should be paid over to the state, and the purpose for which they should 
be paid to the state. That purpose is the sole charitable purpose men- 
tioned in the agreement. It is for "discharging the whole indebtedness 
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of the stàte, and for no other purpose whatsoever." No gênerai char- 
itable pnrpose is expressed. After reading- and re-reading the agree- 
ment with the utmost care, we are convinced that the able argument of 
the learned counsel for the appellant to the effect 1:ha:t the deposit of 
$377.35 with the trust company and the gift to charitywere contempo- 
raneous events, and, therefore, that the direction as tô the "way and 
manner" of accumulating the moneys was a direction concerning the 
administration of a fund alreàdy given to charity, is not sound. The 
gift to charity was conditional. The donor did not intend that his de- 
posit should ever take efïect as a gift to charity if, at any time before 
the accumulated fund should equal the state's debt, the state should vio- 
late the condition mentionéd in the sixth covenant, nor did he intend 
that it should take effect as a gift to charity before the time when the 
accumulated fund should equal the state's debt. He did not know, 
nor could any one know, that that time would ever come. The vesting 
of the fund in charity was therefore postponed, possibly forever. In 
such circumstances, hâve we the power to give effect to the donor's 
charitable interit ? 

When à gift to charity is absokite, and the gift and the constitution 
of the trust' for charity are contemporaneous and immédiate, the fund 
may perhaps then be accumulated, subject to reasonable control by a 
court of 'équity. Some American cases so hold (St. Papl's Church v. 
Attorney General, 164 Mass. 188, 203, 204,41 N. E. 231 ; Woodruff v. 
Marsh, 63 Conn. 125, 137, 138, 26 Atl. 846, 38 Am. St. Rep. 346; Brig: 
ham V. Peter Bent Hospital, 134 Ped. 513, 524, 67 C' C. A. 3!93), thotigh 
in England it has been held that where there is an absolute immédiate 
gift to charity, payable with accumulated income at a future time, no 
one' but the charity béing interested therein, the charity may put an 
end to/a direction to accumulate (Wharton v. Masterman, App. Cas. 
[1895] 186; Gray on Pcrpetuities, § 679a). The American cases rest 
on the doctrine that, çinCe the rule against perpetuities is not applicable 
tq a gift to charity, a direction to accumulate for a pefioddonger than 
a life in being and 21 years. shalLnot make the gift void, but that a 
court of equity may liriiit thè period of accumulation where in its judg- 
ment a sound public policy demands that the period prescribed by the 
donor should be shôrtened. But where the accumulation is a condition 
précèdent to the vesting of the gift in charity, and the period of accum- 
ulation transgresses the rulê against rembteness, the gift, by the great 
weîght of authority, is void ab initio. It was so held in' Hillyard v. 
Miller, 10 Pa. 326. It was said, it is true, in Odell y.' Odell, 10 Allen 
(Mass.) 1, 12, that Hillyard v. Miller was overruled 'by Philadelphia v. 
Girard's Heirs, 45 Pa. 9, 84 Am. Dec. 470. But we do not so under- 
stand the later case. Chief Justice Lowrie, in referring to that part of 
the opinion in Hillyard v. Miller which dealt with this question, said: 

"It is quite clear that tlie secondary trust was void, altliOugli a cliarity, be- 
cause it might not become vested witliin the time allowed for tlie vesting of 
executory devises;" 

In Jocelyn v. Nott, 44 Conn. 55, where lands were devised to trus- 
tées for a charitable use, subject, however, to a condition contravening 
the rule against remoteness, the devise was held to bë void. In Brooks 
V. Belfast, 90 Me. 318, 38 Atl. 232, it was said: 
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"It is suggested In reply, however, that trusts for iiublic charitable purposes 
are upheld under circumstanees under wliich private trusts would fail. Rus- 
sell V. Allen, 107 U. S. 163 [2 Snp. €t. 32T, 27 L. Ed. 397]. And the statement 
is often found In the books that the law agalnst perpetuities does not apjily 
to public charities. But the statement is misleading. It is undouhtedly true 
that the principle of public policy, which déclares that estâtes shall not be in- 
deflnitely inaliénable in the hands of individuals, is held inapplicable to pub- 
lic cliarities. Odell v. Odell, 10 Allen [Mass.] 1. But it must be remembered 
that the rule agalnst perpetuities, in its proper légal sensé, has relation only 
to the time of the vesting of an estate, and in no way affects its continuance 
after it is once vested. ïhe perpétuai duration of a charitable trust, after it 
has become vested, is one of its distinctive characteristics. It is the possi- 
bility that the estiite left in trust for a charitable purpose may not vest or be- 
gin within the limits of a life or lives in being and 21 years that offends 
agalnst the l'ule of perpetuity or renioteness. In this respect a gift in trust 
for charity is 'subject to the sanie rules and principles as any other estate 
depending for its coniing iuto existence upon a condition précèdent. If the 
condition * * * is so reniote and indefinite as to transgress the limits of 
time preseribed by the rules of law against perpetuities, the gift fails ab 
initie.' " 

It is urged by the counsel for the appellant that the rule against 
perpetuities or remoteness is appHcable to gifts to charity only where 
there is a prior gift or a "first taker," whose estate may continue for 
a period beyond the time limited by the rule against perpetuities or re- 
moteness. As there is no "first taker" in the case now in hand, it is 
said that the rule mentioned does not defeat the gift. The argument 
ignores the fact that by the McCay agreement there is no gift, either 
to charity or to any other party, except upon a condition which con- 
travenes the rule. If by the agreement there had been expressed an 
intention to make an absolute immédiate gift to charity, \ve should bave 
a very différent case before us. There are many cases in the books 
where immédiate gifts to charity hâve been sustained, although they 
hâve been made payable to corporation,'j not formed when the gifts to 
charity took efîect. So there are many cases where immédiate gifts 
to charity hâve been sustained, notwithstanding illégal directions con- 
cerning the manner of administcring the charity. But thèse cases 
are not in point. Hère the gift was not vested in charity when McCay 
deposited his money with the Girard Trust Company. As is said by 
Prof. Gray in his work on Perpetuities (section G'Ji) : 

"If the accumulation, is a condition précèdent, and the time of accumulation 
is or may be too long, the gift of the accumulated fund is bad altogether. The 
settlor or testator has said that the gift shall vest at a certain time, or on a 
certain event. The courts eannot substitute a shorter time or a speedier 
event." 

Our conclusion is that the gift to charity was void ab initio, and, 
consequently, that the Girard Trust Company held the deposits made 
by Charles K. McCay, and ail accretions thereto, as a resulting trust in 
favor of Charles F. McCay, his executors, administrators, and assigns. 
As McCay is now dead, his administrator is entitled to the fund. 

The decree of the court below was correct, and is aihrmed. The 
costs of both parties, both in this court and the court below, should be 
paid out of the fund. 

BUFFINGTON, Circuit Judge (dissenting). There is no contro- 
versy as to the law in this case. Concededly, the gift was for a law- 
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fui cliarity. The only question îs the construction of McCay's deed. 
Did the state of Pennsylvania take a présent interest in the gift when 
McCay gave the fund "for the purpose of discharging the whole in- 
debtedness of the state and for no other purpose whatsoever"? The 
court below held, and this court concurred in its view : 

"That the gift of the aceumulated trust fund to the state of Pennsylvania 
is a gift of which the vesting is postponed beyond the lirait allowed by the 
l'ule against perpetuities." 

Now to me it is clear that McCay's deed vested in the state, ab ini- 
tio, a présent interest in the fund. True, the full, absolute enjoyment 
thereof was postponed until the gift's accumulations equaled the charity 
in view; but when the fund passed from the donor a présent interest 
in the corpus thereof passed to the state. I say this because clause 
1 ma-de it compulsory on the trustée to invest, and as they were paid, 
to reinvest, the fund in the bonds of the state of Pennsylvania. In 
reality the gift created, in private hands, a sinking fund for the state; 
and will it be Contended that a state, a municipality, a private corpora- 
tion, has no interest in a sinking fund which in form continues an in- 
debtedness that in reality is paid as soon as sinking fund ownership 
accrues? But McCay went further. He linked the state's interest to 
this private sinking fund, and gave it a présent interest therein, by the 
third provision of his deed, which made it compulsory on the trustée, 
as it turned the gift into Pennsylvania state bonds, to stamp on each 
one: 

"This bond, belng purchased by the Girard Life Insurance, Annuity & Trust 
Company of Phlladelphia for a trust fund, is not transférable, and the state 
of Pennsylvania is hereby released from payiug the same, except to the said 
Company." 

This indorsement in furtherance of the charity in view, and made 
in accord with the donor's directions, released the state from payment 
of such bond. If the trustée had diverted such released bond from 
the sinking fund, and transferred it to third persons, surrendered it to 
McCay, or even to his personal représentatives, will it be contended the 
state could be held for its already released bond thus sought to be re- 
vivified? That the bonds were, in the donor's view, released by the 
indorsement upon them, is shown in the provision for paying over in 
the event of forf eiture, viz. : 

"Shall pay over to the oldest maie helr of the said Charles F. McCay, then 
livlng, his executors, administrators, or asslgus, the whole amount belonging 
to the said accumulating fund at that time uninvested in the said stocks of 
Pennsylvania, and also ail the amounts they shall thereafter receive from 
the said state as principal and interest on said stocks." 

But it is said the indorsement on the bond did not release the pay- 
ment of the bond as against the trustée, and therefore no interest in 
the gift vested in the state. But this contention loses sight of the 
real purpose of this narrow exception to the broad, gênerai release to 
the state. It was an exception made simply to provide for reinvestment 
in other state bonds and reindorsement thereon of the same release. 
In other words, payment by the state to its own trustées was for re- 
investment in its own reindorsed and re-released seciirities. It was a 
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mère continuance of a state debt extinction, which began, and had to 
beg-in, when the gift was made. 

Finding such provisions in McCay's deed, and bringing to its con- 
struction the virile purpose of the law to uphold the intent of donors 
of public charities, for "the rule with us," as said by Judge Arnold, 
supra, "when a charity is created, is to adopt every means to uphold 
it, and every attack upon it, unless founded on strong reasons, shall 
fail," I am constrained to differ from the court's construction. And 
in so doing I cannot but believe the view hère expressed is in accord 
with the intent of the donor, who during the 40 years of his life suc- 
ceeding his gift never asserted the absence of interest of his state in 
his gift. This fact is a significant aid to construction, for in Attorney 
General v. Drummond, 1 Dr. & War. 368, Chancelier Sugden well said : 

"Tell me what you bave done under such a deed, and I will tell you what 
ttiat deed means." 



OMAHA ELECTRIC LIGHT & POWER CO. v. CITY OF OINÎAHA et al.< 

(Circuit Court of Appeals, Eighth Circuit. April 20, 1910.) 

No. 3,141. 

1. Municipal Coepoeations (5 78*) — Législative Gbant or Powee— Con- 

BTKUCTION. 

Législative grants of power to municipal corporations must be strlctly 
eonstrued, and cannot operate as a surrender of législative power, except 
eo far as expressly delegated or indlspeiisably necessary to tlie exercise 
of some other power wliich has been expressly delegated. 

[Ed. Note. — Por other cases, see Municipal Corporations, Cent Dig. S 
182 ; Dec. Dig. S T8.*] 

2. Municipal Coepoeations (§§ 680, 681*) — ^Powebs— Géant of Peepetuai, 

FbANCHISB to lilGHT COMPANT. 

A législative grant of power to a City generally to "provide for llght- 
Ing the streets" and to "care for and control the streets" Is not spécifie 
enough to warrant a grant by the city to a business corporation of the 
right to use the streets of the city forever for the purpose of conductlng 
a gênerai lighting business ; that being a servitude not embraced wlthin 
the ordlnary control over streets usually given to rauniclpallties. 

[Ed. Note. — Por other cases, see Municipal Corporations, Cent. Dig. ! 
1463 ; Dec. Dig. §§ 680, 681.»] 

S. Electeicitt (§ 4*) — Grant to Company of Riqht to Use Streets— Con- 
struction — Duration of Franchise. 

A city by ordinance granted to an electrlc light Company a franchise to 
erect and maintain pôles and wires "for the purpose of transacting a gên- 
erai electrlc light business through, upon, and over the streets, alleys, and 
public grounds of the city • * * under such reasonable régulations as 
may be provided by ordinance ; * • • provlded, f urther, that whenever 
the city council shall by ordinance déclare the necessity of rernovlng from 
the public streets and alleys the » » * electric pôles or wires thereou 
construeted or existing said company shall wlthin slxty days" remove 
the same. The company was not at the time Incorporated, but was im- 
mediately afterward incorporated, in accordanee with the understandlng 
of the parties, for a term of 20 years. Held, that it could not be pre- 
Bumed that It was intended to grant to such company a perpétuai fran- 
chise, but, no term being expressed, it would be eonstrued as a grant at 

*For other cases see s&me topic & § numbbb in Dec. & Am. DigB. 1907 to date, & Kep'r Indexes 
t Rehearing denled October 13, 1910. 



456 179 FEDERAL EBPOETEH. 

least for the life of the corporation, and tliat Its assigns or sucoessors 
might thereafter hold ànd enjoy the same at the will of the clty ouly. 

[Ed. Note. — For other cases, see Electriclty, Cent. Dlg. § 1 ; Dec. Dig. 
§ 4;* Municipal Corporations, Cent. Dig. § 1482.] 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

Suit in equity by the Omaha Electric Light & Power Company 
against the City of Omaha and others. Decree for défendants (173 
Fed, 494), and complainant appeals. Aiifirmed. 

Westel W. Morsman, for appellant. 

Harry E. Burnam and I. J. Dunn, for appellees. 

Before vSANBORN and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. The electric hg-ht company had been carry- 
ing on the business which its name indicates in the city of Omaha for 
some 25 years, when in May, 1908, by a concurrent resokttion of the 
city council, the electrician of the city was directed to disconnect the 
wires of the company so as to prevent their use for the transmission of 
electric current for beat or povver. To enjoin that threatened action 
was the 'purpose of this suit, which was instituted by the company 
against the city and its electrician, Michaelson. The Circuit Court re- 
fused to issue the injunctive order, and on final hearing dismissed the 
bill. The company appeals. 

On December 16, 1884, the city passed an ordinance known as No. 
836, as follows: ^ 

"Be it'ordainedby tlie City Council of the City of Omaha: 
"Section 1. Tliat the New Oniaha-Tliomson-Ifouston î3ectric Dight Com- 
pany, or assigns, is herehy granted the riglit of way for érection and mainte- 
nance of pôles and wires, with ail the appiirtenances thereto, for the purpose 
of transaeting a gênerai electric light business tlirough, upon and over the 
streets, alleys and public grounds of the city of Omaha, Nebraska, under such 
reasonable régulations as' may be provided by ordinance. * » * Provided 
further, that whenever the city council shall, by ordinance, déclare the ne- 
cesslty pf removing from the public streets and alleys of tlie city of Omaha 
the telegraph, téléphone or electric pôles or wires thereon constructed or ex- 
isting, said, company shall, within sixty (00) days from the passage of such' 
ordinance remove ail pôles and wires from such streets and alleys by it con- 
structed, used or operated." 

At the time this ordinance was passed, the electric light company re- 
ferred to therein had not been incorporated. 

It was, however, understood that it should be and it subseqvieiitly 
was incorporated pursuant to that understanding for a term of 20 years 
to expire September 26, 1905. The company, being then an incorpo- 
rated body of hmited life tenure, accepted the ordinance as passed, and 
thereby entered into contract relations with the city. Thèse façts estop 
both parties frora denying that there was a corporation in existence at 
the time the contract was formally concluded, or that such corporation 
was one of Hmited life tenure. Ihe company afterwards proceeded to 
construct a plant and machinery for generating electric current with 
a System of pôles and wires in the streets and alleys for its transmission 
and distribution throughout the city and maintained the same contin- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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uously until July 29, 1903, when, its corporate life being about to ex- 
pire by limitation, it sold and transferred its property and franchises to 
the complainant Omaha Electric Light & Power Company. The lat- 
ter named company continued the business of its predecessor without 
interruption until May, 1908, when the following concurrent resolution 
was adopted: 

"Resolved, by the elty couneil of the city of Omaha, the niayor conciirring, 
that the city electriciau be, and he Is hereby ordered and directed to discon- 
nect, or cause to be disconnected, on or before July Ist, 1908, ail wires lead- 
ing from the conduits or pôles of the Omaha Electric Light & Power Company 
transmittliig electrlcity to private persons or premlses to be used for heàt 
or power; and to take such steps as niay be necessary to prevent the said 
Omaha Electric Light & Power Company from furnishlng or transmitting 
from the conduits or wires, electrlcity to private persons or premises for beat 
or power purposes. * * * " 

The city was about to carry this resolution into effect when the bill 
in the case was filed. On the hearing of an application for a tempo- 
rary restraining order the cause was by agreement submitted on. the 
merits for a final decree. 

The complainant claimed that because its grant from the city was ab- 
solute in form, cOntaining no limitation upon its duration, it constî- 
tuted a grant in perpetuity entitling it and its successors or assigns to 
use the streets forever for the distribution of its electric current. The 
city claimed (1) that it was without power to grant a perpétuai fran- 
chise, and (8) that, if it had the power, it did not exercise it, but, at 
best, conferred upon the company a license to occupy its streets revoca- 
ble at the will of the city at least after the expiration of the corporate 
life of the company. 

The joint resolution of May, 1908, disclosed the intention on the 
part of the city to prevent the company from using its streets for trans- 
mitting electrlcity for beat or power purposes only. The claim was 
that the ordinance in terms granted the right of way for the purpose 
of transacting "a gênerai electric light business" only, and that furnish- 
ing either beat or power was not comprehended within the terms of the 
grant. The court below adopted the theory that the ordinance in grant- 
ing the right to transact "a gênerai electric light business" necessarily 
limited the right of the company thereunder to use the streets to carry 
on a lighting business only, and did not confer upon it the right to use 
them for any other branch of business. It was argued in opposition, 
among other things, that the words "gênerai electric light business" 
are of such uncertain and ambiguous import as to permit elucidation 
by the practical construction placed upon them by the parties, and that, 
as so constructed, they comprehended the business of transmitting elec- 
tric current for beat and power as well as light. 

Many facts called to our attention by learned counsel for complain- 
ant indicate that the city allowed the company to invest large sums of 
money in preparing for this extended service, knew it was about to en- 
ter upon it, and that it was continuing in it, and not only did not object, 
but received pecuniary émoluments therefor. Such being the case, the 
argument at the bar was extended beyond the limited inquiry made by 
the trial court. It was addressed to the fundamental questions, wheth- 
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er the' city hâd the power to grant a perpétuai franchise, and if so 
whether it had in fact dône so. As thèse questions necessarily includé 
the less important one actually decided below, we will confine ourselves 
to them. 

Undoubtedly the ordinance granted to the company either (1) a 
franchise to use the streets of the city perpetually ; (2) a franchise to 
use them for a reasonable time, the same to be determined in view of ail 
the facts and circumstances ; or (3) a license revocable at the will of 
the city at any time. Which of thèse is correct ? The city contends 
it cannot be construed as a perpétuai franchise because that would 
violate the prohibition of article 1, § 16, of the Constitution of Ne- 
braska, which ordains that "no * * * law * * * making any 
irrévocable grant of spécial privilèges or immunities * * * shall 
be passed." The company contends that the grant of a perpétuai fran- 
chise which confers no exclusive right to the grantee is not the grant of 
a spécial privilège or immunity within the meaning of the Constitution 
and relies upon Plattsmouth v. Nebraska Téléphone Co., 80 Neb. 460, 
464, 114 N. W. 588, 14 L. R. A. (N. S.) 654, 127 Am. St. Rep. 779, 
Omaha Water Co. v. City of Omaha, 77 C. C. A. 267, 272, 147 Fed. 1, 
12 L. R. A. (N. S.) 736, and cases there cited. This cqntention of the 
company might be conceded, and the question would not be settled. 
The Législature of the state which primarily had the authority to grant 
the use of streets for other than the ordinary purposes of travel could 
hâve exercised its authority by direct législation or through the instru- 
mentality of the city in which the streets were situated. 

In Wright v. Nagle, 101 U. S. 791, 25 L. Ed. 921, the question re- 
lated to tne grant of a franchise to maintain a toll bridge. The Su- 
prême Court there said: 

"A grant of thls franchise from the public In some form is therefore nec- 
essary to enable an individual to establish and maintain a toll bridge for pub- 
lic travel. The Législature of the state alone has authority to make such a 
gtant. It may exercise thls authority by direct législation, or through agen- 
«ies duly establlshed, having power for that purpose. The grant when made 
blnds the public, and Is, directly or indirectly, the act of the state. The ease- 
ment is a législative grant, whetlier made directly by the Ijegislature itself, 
or by any one of its properly constituted instrumentalities." 

See to the same efïect City Railway Co. v. Citizens' Railroad Co., 
166 U. S. 55Y, 563, 17 Sup. Ct. 653, 41 h. Ed. 1114. 

Thè mayor and council, therefore, in making the contract evidenced 
by Ordinance 826, were exercising a delegated authority. The state 
by act of its Législature approved February 21, 1883 (Laws 1883, p. 
90, c. 10), empowered the mayor and council of each city to pass any 
and àir ordînances not repugnaiit to the Constitution and laws of 
the, state; "* * * to provide for the lighting of the streets, 
* * * to care for and control * * * streets, avenues, parks 
and squares within the city," and by act of its Législature approved 
March 3, 1885, before acceptance by the company of the grant in ques- 
tion (Laws 1885, c. 13, p. 117), it again empowered them "to provide 
for the lighting bf streets, laying down of gas pipes and érection of 
lamp posts, and to regulate the sale and use of gas and electric lights, 
the charge for eleCtric light and the rent of gas meters within the city, 
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and to require the removal f rom the streets, avenues and alleys, and 
the placing on the ground of ail telegraph, electric and téléphone 
wires." Législative grants of power to municipal corporations must 
be strictly construed, and cannot operate as a surrender of législative 
power except so far as expressly delegated or is indispensably neces- 
sary to the exercise of some other power which has been expressly del- 
egated. Boise City Artesian Hot & Cold Water Co. v. Boise City, 59; 
C. C. A. 236, 123 Fed. 332 ; City of Détroit v. Détroit City Ry. Co. 
(C. C.) 56 Fed. 867, 876 ; Turnpike Co. v. Blinois, 96 U. S. 63, 24 L. 
Ed. 651 ; Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685,: 
696, 17 Sup. Ct. 718, 41 L. Ed. 1165 ; Citizens' St. Railway v. Détroit 
Railway, 171 U. S. 48, 18 Sup. Ct. 732, 43 L- Ed. 67 ; Water, Light 
& Gas Co. V. City of Hutchinson, 207 U. S. 385, 28 Sup. Ct. 135, 53 
L.Ed. 257; Lancaster County v. Greeri, 54 Neb. 98,74 N. W. 430. 

Applying this rule to the présent case, we are of opinion that the con- 
férence of power in gênerai terms to "provide for lighting the streets" 
or "to care for and control the streets" is not spécifie enough to warrant 
a grant by the city to a business corporation of the right to use the 
streets of the city forever for the purpose of conducting a gênerai 
lighting business. That is a servitude not embraced within the ordi- 
nary control over streets usually given to municipalities. A perpétuai 
franchise, éven if not exclusive in fact, becomes largely so by the ad- 
vantage in the race which preoccupancy of the field and perpétuai right 
to continue in it aflford. And, while it niay not be technically obnoxious 
to the constitutional prohibition against "granting spécial privilèges or 
immunities," it is so unusual and extraordinary as to require, in our 
opinion, a more spécifie législative authorization than the gênerai lan- 
guage relied on by the company therefor, We therefore conclude that, 
even if the mayor and council had intended to grant a perpétuai fran- 
chise to the company, they were powerless to do so. 

This conclusion might put an end to further discussion, but another 
proposition was argued before us which brings us to the same resuit. 
The ordinance when taken as a whole and construed in the light of 
what was expressed as well as unexpressed in it, and, in view of ail 
the attending facts and circumstances, discloses, we think, a clear pur- 
pose not to grant a perpétuai franchise. The right to use the streets of 
the city forever to inaugurate and promote a private enterprise would 
seem to hâve been so important and valuable a feature of the contract 
as to irresistibly lead the contracting parties to mention it specifically 
if they intended to provide for it and not leave its existence dépendent 
upon implication. 

The ordinance actually reserved to the city the right to require the 
removal of the pôles and wires from the streets within 60 days after 
the city council should déclare the necessity therefor by ordinance. 
This is not only inconsistent with, but it seems quite répugnant to, the 
claim of pefpetuity now made by the company. On the other hand, 
the cost and expense of installing and maintaining an electric lighting 
System was so great as to render it unHkely that the company would 
embark upon it without assurance of some reasonable term of enjoy- 
ment. Moreover, the fact that the cornpany was permitted without let 
or hindrance to continue its business for the full period of 20 years 
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itldicateâ a mutual understanding that some substantial ferm of én- 
joyment was contemplated. That was a practical construction placed 
upon a cOntract of dubious meaning which, according to wéll-rec- 
ognized law, should receive due considération at the hands of the 
court. In view of the foregoing, disclosing that no perpétuai franchise 
was intended and pointing to the improbability of the company em- 
barking upon the business withoùt some assurance of extended enjoy- 
ment; we think the fact that the corporate Hf e of the company continued 
for a period of 20 years affords a key to the true intention of the par- 
ties. It is improbable that the mayor and city council with due regard 
to the rights of the inhabitants of the city would tie their own hands 
as well as that of ail future councils and mayors by granting a per- 
pétuai franchise to a company whose corporate life rendered it cer- 
tain that it could not discharge its duties more than 20 years, and with 
no obligation upon it at the end of its life to assign its rights to an- 
other person or corporation empowered or obligated to accept the grant 
and perform the desired service. 

In Turnpike Co. v. Illinois, supra, the Suprême Court of the United 
States, in considering whether the grant of a given franchise was in 
perpetuity or not, made use of the f ollowing language : 

"No term was exprèssed for the enjoyment of this privilège, and no condi- 
tions wère imposed for resuming or revoking it on tlie part of tlie state. It 
cannot; bç presumed tliat it was Intended to be a perpétuai grant, for the 
company itself had but a limlted period of existence. At cominou law, a 
grant tO, a natural person, without words of Inheritanee, créâtes only an es- 
tate for thé life of the grantee ; for he can hold the property no longer than 
he hlmself exlsts. But, by analogy to this, a grant to a corporation aggregate, 
limited as to the duration of its existence, without words of perpetuity being 
annexed,,to the grant, would only ereate an estate for the life of the corpora- 
tion. * * * Grants of franchises and spécial privilèges are always to be 
construed most strongly againèt the douée, and in favor of the public." 

In Wyaridotte Electric Light Co. v. City of Wyandotte, 124 Mich. 
43, 82 N, W. 821, the Suprême Court of Michigan considered an ap- 
plication to restrain interférence with pôles and wires of an electric 
light company, and said: 

"If a railroad company were organlzed for a pei'iod of 30 years, and a 
party, natural or corporate, should grant it a right of way without specifylug 
the time of , user, the grant would be for tlie lif etime of the corporation. ïhe 
law would imply that both parties contraeted with référence to Its period of 
existence. The same rule Is applicable hëre"— clting ïurnpike Co. v. Illi- 
nois, supra. 

To the same effect are Blair v. Chicago, 201 U. S. 400, 481, 26 Sup. 
Ct. 427, 50 L. Ed. 801 ; City of Rock Island v. Central U. Tel. Co., 
132 111. App. 248; Virginia Canon Toll Road Co. v. People, 22 Colo. 
429, 45 Pac. 398, arX- R. A. 711. 

We think the facts of this case in the light of the foregoing authori- 
ties. disclose the intention that the company should hâve and enjoy the 
franchise in question at least for the period of its corporate existence, 
and that its assigns or successors might thereafter hold and enjoy the 
same at the will of the city only. 

This conclusion reconciles many if not ail of the apparent incon- 
sistencies of the situation, and is not in disharmony with the principle 
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dedared in Détroit v. Détroit Citizens' St. Ry. Co., 184 U. S. 368, 395, 
22 Sup. Ct. 4iO, 46 L. Ed. 593, and State ex rel. City of St. Louis v. 
Laclede Gaslight Go., 102 Mo. 472, 14 S. W. 974, 15 S. W. 383, 22 Am. 
St. Rep. 789, that a corporation whose corporate existence was limited 
to a term of years could accept a grant or mak* a contract extending 
beyond the limit of its corporate life. The question hère is not wheth- 
er a lawful contract could be made for a term extending beyond the 
corporate life of the company, but relates to the probative force which 
limited life tenure among other facts and circumstances has in con- 
struing a contract of uncertain and ambiguous character like that under 
considération. 

It follows that the electric light and power company at the time of 
the threatened removal of its equipment by the city was occupying the 
streets as a licensee at the will of the city. Without passing on the 
^[uestion whether the grant of a franchise to use streets for "an electric 
light business" is sufïiciently comprehensive to include the right to 
use them for the purpose of transmitting electric current for beat and 
power purpôses, we think the decree dismissing the bill was correct on 
the ground that the franchise to use the streets for any purpose had ex- 
pired before this suit was brought. 

The decree below is accordingly afïirmed. 



DOLLBY, State Bank Com'r of Kansas, et al. v. ABILENE NAT. BANK, 
OP ABILENE, KAN., et al.t , 

(Circuit Cîourt of Appeals, Elghtli Circuit May 20, 1910.) 

No. 3,331. 

1. CoNSTiTxrriONAi, Law (J 211*) — Equal Protection or Laws— Validitt or 

State Stat0tes. 

The provision of the fourteenth constltutlonal amendaient that no 
Btate shall "deny to any person wlthln Its Jurlsdlctlon the eaual protec- 
tion of the laws" does not render state législation, properly conflned wlth- 
ln Its approprlate sphère, invalld beeause It does not ezteud to and em- 
brace objects beyond the stàte's jurlsdlctloh. 

[Ed. Note. — For other cases, see Constltutlonal Law, Dec. Dlg. S 211.*] 

2. CONSTITtTTIONAL LAW (§ 240*) BaNKS AND BANKING (| 4*) KANSAS BANK 

OuaeaNtt Law^^Constitutionalitt. 

Thp bank depositors' guaranty act of Kansas (liaws 1909, c. 61), whlch 
authorlzes banks Incorporated under the laws of the state and possess- 
Ing prescribed quallflcatloJis to Joln In contributlng to and malntalnlng 
a fund for securlng certain classes of thelr deiKJsltors agalnst loss in 
case of the Insolvency of $iny of thelr number, Is not unconstltutlonal ^s 
denying^to thç national banks wlthln the state the equal protection of the 
laws ; there being nothtng in the statute dlscrlminatlng agalnst them, 
and the only reason they cannot accept Its provisions being that, beeause 
ot fhe dutles and obligations prescribed by the' laws of the United States 
under whlch they are ereated, they cannot subjeet. themselves to the Ju- 
' risdlctlon and authorjty of the state. Nor is such act unconstltutlonal 
on the ground that its effect may be to attract depositors from the national 
to the guaranteed banks, and thus increase compétition wlth the national 

M^.— ' ' I ' il ' . ' 

•Var otli«r cuei «•• um* toplc & { hvmbsb lu Dec. ft Am. Blgi. 1907 to date, t Rep'r Indexes 
f Retaeàrlng denled September 20, 1910. 
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banks, atid Impair thelr efflciericy as Instramentalitiés of the national 
' gOTernmént; such effect, If any, being merely Indirect and Incidental. 
[Ed. Note.— For othereases, see Constitutional La w,, Cent. Dig. §§ 688- 
699; pec. Dig. § 240;* Banks and Banking, Cent. Dlg. i 3; Pec. DIg. § 4.*J 

Appeal f rom the Circuit Court of the United States for the District 
of Kansas. ■ 

Suit in equity by the Abilene National Bank, of Abiléne, Kan., and 
others, against J. N. Dolley, as Bank Commissioner of the State of 
Kansas, and ànother. From an interîocutory order granting a pre- 
liminary injunction (175 Fed. 365), défendants appeal. Reversed. 

A. Ç. Mitchell, G. H. Buckman, and Fred S. Jackson, for appellants. 
John. L. Webster and Chester I. I^ong (B. P. Waggener, J. W. 
Gleed, and John h. Hunt, on the brief), for appellees. , 

Before VAN DEVANTER,; HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. One hundred and .fifty national banks 
domiciled and doing business in Kansas. sued the Bank Commissioner 
and the Treasurer of that state to enjoin them from càr^ying into ef- 
fect a Kansas statute, approved March 6, 1909, knowa.,^ the "Bank 
Depositors' Guaranty Act" (Laws 1909, ç. 61). At the instance of the 
banks the Circuit Court granted a temporary injunction, and the state 
officers took this appeal. 

The questions before us require no more than a brief outline of the 
provisions of the statute. There are many. détails. of, the guaranty? 
scheme of which much complaint is made:; but we think they are so 
clearly matters with which the national banks hâve no légal concern, 
or are so manifestly within the législative provincë"6i the state, it is 
unnecessary to mention them. The statute authorizes banks incor- 
porated under the laws of the state and possessing prescribed qualifi- 
cations to join in contribùting to and mairitàihing a f urid f or securing 
certain classes of their depositors against loss. The administration 
of the law is committed to the Bank Commissioner ; the custody of the 
fund to the State Treasurer. Whether a bank shall become a party 
to the scheme is optional, npt compulsory. Its désire to join is signi- 
fied by a resolution of its board of directors, authorized by its stock- 
holders. If upon an exâmination of its affairs by the Bank Commis- 
sioner it is f ound to be qualified, it then contributes to the permanent 
guaranty fund a sum in bonds or cash proportioned to the deposits to 
be guaranteed, and receives a certificate that it has complied with the 
provisions of the act and "that its depositors are guaranteed by the 
bank depositors' guaranty fund of the state of Kansas." The per- 
manent fund is raised to a fixed amount by the initial payments, and, 
if necessary, by annual assessments of one-twentieth of 1 per cent, 
of the guaranteed deposits in each bank, less capital and surplus; and 
any depletion of the fund caused by payments to depositors in insolvent 
baiiks is cared for by like' assessments, 'not exceeding five in any cal- 
endar yea'f. "When a g,uarânteed bank, so cailèd, "beçûmes irtsolvent, 
the Bank„Çommissioner takes charge, winds up its .affairé,, and applies 
its assets and the moneys realized from the Uability o^f its-stockholders, 

•For other cases see same topic & § numebb in Dec. & Am. Dlgs. ]^07 to date, & Rep'r Indexe» 
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When thèse are exhausted, balances stiU due guarahteed depositors 
are paid in full ;f rom the guaranty fund, if it is sufficient, and,,if not, 
then by continued a^sessments, not exceeding five annually, as above 
stated, upon ail bankswhich are parties to the plan. It is also pro- 
vided that national banks may avail themselves of the act upon compli- 
ance with the prescribed conditions. 

The visitorial power of the State Bank Commissioner over the guar- 
anteéd banks, and his control of their liquidation in case of insolvency, 
including the authority to appoint receivers, are radically inconsistent 
with the jurisdiction of the ComptroUer of the Currency conferred by 
Congress over national banks. There are other points of confiict in 
the opération of the Kansas statute and the national banking laws, and 
it is obvious that the national banks cannot lawfully avail themselves 
of the provisions of the state enactment. Without further and ap- 
propriate législation by Congress, they cannot throw oflf the duties and 
obligations prescribed by the law of their création, or enter into en- 
gagements that v/iW subject their corporate affairs to the supervision 
and control of another sovereignty. This view was expressed by the 
Attorney General of the United States in an opinion delivered April 6, 
1909. The Kansas statute should, therefore, be regarded as though it 
related exclusively to banks incorporated under the laws of the state. 

In their final analysis the objections of the national banks to the 
Kansas statute are redUced to two propositions : Kirst, that, since they 
cannot avail themselves of the provisions of the statute, it opérâtes to 
deny them the equal protection of the laws contrary to the fourteenth 
amendment to the Constitution ; and, second, that the effect of the 
guaranty plan will be to attract depositors from the national banks to 
the guaranteed state banks, and will therefore impair the efficiency of 
the former as instrumentalities of the national government. Counsel 
admit this to be their position. The fédéral questions presented by 
thèse propositions constitute the ground of jurisdiction of the Circuit 
Court, and upon their soundness rests the temporary injunction it 
granted. 

The national banks owe their existence to the laws of the United 
States, and in respect of the things which pertain to supervision and 
control by the sovereignty which created them they are as much beyond 
the jurisdiction of Kansas as though they were domiciled in Maine or 
Cahfornia. • Their exclusion from the opération of the statute in ques- 
tion is not from any design on the part of the state to discriminate 
against thém, but results from the limitation of governmental powers. 
Because of their origin and the paramount authority of Congress, they 
are not, in matters inhering in the character of their corporate struc- 
tures, within the législative province of the state. The state can nei- 
ther take away the essential powers 'granted them by Congress nor 
confer others thât are inconsistent. Its législation is necessarily hm- 
ited to objects within its jurisdiction. The fourteenth amendment pro- 
vides that no state shall "deny to any person within its jurisdiction the 
equal protection of the laws." A conclusive answer to the objection 
to the Kansas statute now being considered would seem clearly to ap- 
pear from the face of the amendment itself. A most extraordinary 
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condition would exist if the législation of the states properly confined 
within îts appropriate sphère were to be held invalid because it does 
not extënd to and embrace objects beyond their jurJsdictibn. A légis- 
lative impasse would be created. Neither the nati'oti noT the States 
could move forward ; the former because power overinatters purely of 
State concern is not conferred by the Constitution, and the latter be- 
cause, under the construction now urged upon us, they.can affect none 
if they cannot affect equally ail within and withoilti their jurisdiction. 
Of course, such a construction is inadmissible. As Mr. Justice Field 
observed in Missouri Railway Co. v. Mackey, 127iU. S. 3Ô5, 8 Sup. Ct. 
1161, 33 L. Ed. 107: 

"ïhe greatér part of ail législation is spécial, eitlier Iii the bbjects sonsht 
to be attained by It, or In the extent of Its application." ; 

The amenfimçnt does. not prof ess to seçure tq ^ll persons , in the 
United States nor ail persons in the same stale the i^e'n'eât of the same 
laws. Great diversities, in the character of laws may, exist in two states 
separated by an imaginary line, and there miy also be such diversities 
in différent parts of the same state. Missouri y,. Lewis, lôl U. S. 32, 
25 L. Ed. 9^9., Jurisdictional limits are an obvious.and suffîcient re^- 
son f or lacic of universal uniformity in législation. Thie equality clause 
of the amendment does not require indiscriminafe. opération of state 
laws, but proceeds upon due considération of the. relations of persons 
to the state and to the législation in question. ' 

"It does not prohlbit législation \yhicli is liniited, eitber in. the objecta to 
which It is directed or by the territory within which'it is to opéra tè. It 
merely requires'tfaat ail persons subjected to such législation «hall be treated 
allke under like cireumstances and conditions, bothin thè privilège conCerred 
and the liability Imposed." Magoun v. Illiaois Trust & Sayings Ban):, 170 U. 
S. 283, 18 Sup. et 594, 42 L. Ed. 1037 ; Home Insurance Company v. New 
York, 134 U. 8. 594, 10 Sup. Ct. 593, 33 L. Ed. 1025; Hayes v. Missouri, 120 
U. S. 68, 7 Sup. et. 350, 30 L. Ed. 578. 

In Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 357,, 38 E. Ed. 923, 
it was said : . 

"Class législation, diseriniinatlng against some and favoring others, Is pro- 
hibited ; but législation which, in carrying out a public purpose, is limited 
^ in its application, if within the sphère of its opération it affects ail persons 
slmllarly situated, is not within thé amendment." 

Such has been the consistent holding of the Suprême Court. This 
is not the ordinary case of classification for législative purposes. The 
power of a state to classify implies jurisdiction of the various objects 
to be classified, and the voluntary sélection of some of them for in- 
clusion within the law. Even in such cases a classification, when made, 
will be upheld, whenever it is not purely arbitrary or capricious, but 
proceeds upon some différence which has a just and reasonablie rela- 
tion to the purpose sought to be accomplished. Railway Co. v. Ellis, 
165 U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666. But were this a case 
of classification,^ what line of division between corporations included 
and those excluded from the opération of a statute could be more clear 
or more necessary than that which marks the very boimdary of the 
législative power? A state has the right to confer Corporate powers 
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upon its own corporations, and its action cannot be held in contraven- 
tion of the equality clause of tiie fourteenth amendment merely be- 
cause like corporations of the United States cannot, by reason of their 
organic structure a:nd the dutiés they owe their creator, 'avail them- 
selves of thém. The state of Kansas did not single out national banks 
as the spécial object of hostile oi" discriminative législation, and' no such 
conclusion can be helped out by averments of intention in a bill of corn- 
plaint. 

It is urged that thestatute is vôid beCause the efïect of its opération 
will impair the efficiency of the national bahks as instrumentalities of 
the national government by attractinf depositors from them to the 
gua.ranteed state bànks. If this contention' is sound, and tbe statute 
falls, then ail state législation designed to imprbve banking methods 
and to maintain the local institutions on a sound basis and secure the 
depositors from loss is likewise void. Indeed, it will be impossible to 
uphold even the création of banking corporations by the states, for it 
can be said with equal if not greater reason that by merely giving them 
corporate existence and allowing them to enter the field of compétition 
for business they deprive the national banks of depositors they would 
otherwise secure and thereby impair their efficiency. To state the 
proposition contended for is to demonstrate its unsoundness. 

That Congress may creatë corporations for the exécution of the 
powers conferred by the Constitvitionis well settled, and the corpora- 
tions so created are fitly, termed agencies or instrumeintalities of the 
govemment. Familiar examples are national banks for carrying on 
the fiscal opérations of the United States, and railroads and. bridges 
for promoting Interstate commerce. McClellan v. Ghipman,- 164 U. S. 
347, 17 Sup. Ct. 85, 41 L. Kd. 461 ; Mercantile National Bank v. New 
York, 121 U. S. 138, 7 Sup. Ct. 826, 30 L. Ed. 895; McCulloch v. 
Maryland, 4 Wheat. 316, 4 L. Ed. 579; Pacific Railroad Removal 
Cases, 115 U. S. 1,'o-Sup. Ct. 1113, 29 L. Ed. 319; Luxton v. North 
River Bridge Co., 153 U. S. 525, 14 Sup. Ct. 891, 38 L. Ed. 808. It is 
doubtful that it ever'occurred to a railroad corporation chartered by 
Congress to urge that a state statute providing for public aid to a rail- 
road corporation organized under the laws of the state was void, be- 
cause its ultimate, effect would be to create an unfair compétition and 
deprive the former of business, thereby Icssening its efficiency as a 
governmental agency. The contention made hère is not différent in 
principle. Congress may prescribe the powers and legislate concern- 
ing the Corporations it créâtes ; but it bas never attempted to set an 
unalterable copy in those particulars for corporations organized under 
state laws. 

The efïect of the Kansas statute upon the business of the national 
banks will at the most be indirect and incidental. Whether there will 
be any appréciable e;ffect at ail dépends upon the individual views of 
depositors, whichiOrdinarily are influenced by many things pertaining 
to banks and bankers and their methods of conducting business. 
There can be il'onè ih a légal sensé of which a court can take cognizance 
in a case like this. Grouhd for complàint would exist if the statute 
had, for instance, made it an offense to deposit funds in national banks, 
179 F.— SO 
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or siib.jected'tliern to a higher fatc of taxation than that imposed on 
like deposits in State institutions, or in some other perceptible way had 
évinced an evil and discriminating purposB, or an attempt to subject 
theniitorules inconsistent with those prescrilped by Congress. Davis 
v.'ElMra Savings Bank, 161 U. S. 27,5, 16 Sup.Ct. 502, 40 L, Ed. 700, 
is; an illustration. There a New York statute giving deposits of a 
certain tharacter a préférence; in, the distribution of the assets of in- 
solvent banks was held to be in conflict with the fédéral law providing 
lor ratable dividends, and therefore void when attempted to be applied 
to an insolvent national bank. We hâve not considered themerits of 
the guaranty pkn, whether practically beneficent, expérimental, or il- 
lusory. nSuch matters are for the state Législature. Our province is 
confînçd to the question whether the exercise of its power is within 
constitutional limits so far as the national banks are concerned. We 
think the objections they urge are so clearly without foundation, the 
temporary injunction was improvidently granted, 
' The order is accordingly reversed. 



__ KELLET et al. v. BBNTON. 

/Olrcult Court of Appeals, Nlnth Circuit. May 2S, 1910.Ï 

No. 1,710. 

JuDOMENT (§ 251*) — On Triai, of Issues— Confobmitt to Pleadings. 

Where the ot)ly Issue raised by the pleadings, In an action at law to 
recorer a balancé alleged to be due for lumber dellvered under a con- 
tract, was as to the quantlty so dellvered, whlch was of the grade called 
for by the contract, and the court f ound the quantlty less than alleged 
Rnà to hâve been fully pald for by défendants, a further findlng that the 
parties orally agreed to settle In aceordance with an estlmate to be niade 
by appralsers, and that the appralsers reportëd a larger quantlty to bave 
been dellvered, was wh<^lly outslde the plpadlngs,-and dld not warrant a 
; judgment for plaintiff based on such estlmate. 

[Ed. Note. — For other casés, see Judgpaent, Cent. t)lg. 5 437; Dec. Dlg. 
'■■". ■* 251.*]. ^ :. , ; ' ■^;'- -;' '■ '■ ■ '^ 

In Error to the. Circuit, Court pf the United States ïpr the Northern 
iPistrict.of; California. ,, 

.. Actipn by: T. H. JÇenton against William E. Kelley and Allan H. 
iBaugharty, partjiers as ,W. E. Kelléy & Co. Judgijient for plain- 
^tifï, and défendants bring error. li^versed. 

|. This was an action at law based npon a wrjtten. cpntraçt made In the forna 
of a letter and Its acceptanpe between the défendant In error. who wa? plain- 
tiff in the court below, and the plalntlEfs in error, the defehdants there, whlch 
contract was made a part of the complalnt and Is as follows: 

.;"Platteau,.Shàsta:Co., Cal., 5/27/05. 

"W. E. Kelley & Co;, 901, Chamber Commerce, Chicago, 111. — Gentlemen: 
For and lu considération of one dollar .(i^l.OO) ,to me'ln hand pald, receipt of 
whlch I herewith acknowledge, I hereby :Offèr to sfill you àîl thé No. two shop 
àrid better CàllPornia sugat and whltè'piné that I manufacture at my saw- 
mill near Platteau,, during the season of 1905. ; :, ■, ; 

"Ail grades mentioned in thIs contract are the same as per rules adopted 
Apr. Ist, 1903, by the Cal. Sug. & W. P. Àgency. 

*For other cftseï ise sam« topic iSi i itoubsb in D«c. & Am.; DigB. IWt tp date, & Rep'r Indexes 
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"Ail lumber to be delivered at Cottonwood, Cal., and piled in some con- 
venlent place near the Southern Pacific R, K. for shlpment as dlrected by 
you. 

"The priée of above lumher to be twenty-four dollars ($24.00) per JI. for 
ail grades. 

"ïhe terms of payment to be 60 ds. from shipment or 2 per cent. ofC for 
cash (at my option) from face of invoice; cash payments to be made by your 
San Francisco office drawing sight draft on your Chicago office and remitting 
same promptly to Banlt of ïehama Couuty, Red Bluff, Cal., for crédit on my 
account. 

"The sugar and whlte pine to be delivered separately, also the several thlck- 
nesses of each to be delivered separate. 

"In the matter of delivery; niy teams will, npôn arrlving wlth a load at 
point of delivery présent your représentative with our shipping tally in dupli- 
cate and if said load' arrives iil apparent good order you are to O. K. one copy 
and retum to us. If for any l'easons loads* appear damaged or short you 
to make notation of same on tally that is returned to us.' This is for our con- 
venienee in keeping a check on our teamsters. 

"After lumber is delivered àt R. R. by us you are to ship the same within 
thirty days ; as soon as lumber is shipped by you, you are to f urnish us 
promptly with a copy of tally showing tlie niiniber of feet shipped by your 
men. 

"I ani to always hâve' the /privilège of keeping an inspector on the groimd 
to keep a check, on your iuspector if I désire. 

"In the event of your not shipping any portion of the above lumber within 
30 ds. from the.time it is rec'd, you are at my réquest to make au estimate Of 
said lumber and make settlement for same as pèr above terms. 

"It is understood that, the above settlement based on estimâtes is not to be 
final, but is subject to acljùstnient'àft'er, tlie final inspection at time of shlp- 
ment is made by you. , . 

"Ail lumber is to be delivered by me, dry and In firèt-class manner. 

"Ail lumber is to be properly edged aud otherwlse properly manufactured. 

"The above proposition doës not refer to any stained lumher whlch I may 
hâve; should I hâve any of such lumber it is subject to further negôtiation 
at the option of both parties. ' 

"AU lumber to be manufactured to standard lengths, widths and thick- 
nesses. ; ' 

"You agrée to take ail my short clear 5/4, G/ô & 8/4. 10" and over wide 4 
ft and over long. or if 6 ft. 8" or over long it may be 5% inches and (up wide 
@ $20.00 per M. at same point of delivery and terms. 

"And sugar pine I deliver in excess of 15 per cent, of the total eut, you are 
to pay me three dollars ($,S.O0)per M. extra for. 

"AU lumber to be manufactured as nearly as possible to your trade re- 
quirements as you advise us from time to time, but I reserve the right to not 
eut anything over 3 inches thick, and not to eut over 50 Jl. 3" and 100 M, 
2%" and none over 10 ft. long. 

"Yours truly, T. H. Benton. 

"Aceepted: W. E. Kelley & Co., by Frank W. Warren." 

The complaint alleged the exécution ofthe contract above set eut by and 
between the respective parties on the 27th day of May, 1905, aud that in 
compllance therewlth plaintifC delivered to the défendants in the county of 
Shasta, state of Galifornia, sugar and white pine lumber of the grades of 
No. 2 shop and better, to the extent of 2,297.175 feet. aud that the défendants 
received the same from the plaintltï pursuant to the terms of the contract; 
that by reason of such sale and delivery the défendants liecame indebte<l to 
the plaintiff in the sum of .$55,132.20, of whichthe défendants only pald $45,- 
164, leaving owing, due, and unpaid from the défendants to the plaintifC 
theréfor.the suni of $9,968.20, which indelrtedness, it was alleged, was iucur-, 
red and was and is payable in the state of GaUfomia. The prayer was for 
judgmeiit agalnst thé défendants for the amount last stated, with interest 
and costs of suit. 
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In and byitiielj'aûswer, the défendants, admit ted tli6 makliis of the ron- 
tract sued upon, but denied that therieundier , or at ail plalutiff delivered to 
the défendants in Shasta county, Cal., or elsewliere, sugar and \^liito lùne 
lumber, or sugar or whlte plne luinben' of, the grades of No. 2 shop and bet- 
ter to the extent of 2,297,l'î'5 feet, or auy greater amouut of sncli iuuilier 
than 1,750,268' f eet, and 10,493 feet in shorts. The défendants denied that b.\ 
reason of the sale and delivery, of the sald lumber they beeanie iudebted to 
the plaintiff in the sum of $55,132.20, or any greater suna tban !f42.:!87.!):>. 
which latter sum, they alleged, they paid the plaintiff prlor to tUe com- 
mencement of the action. And as a counterclaim the défendants alleged that 
at the time of the commencement of the action they were and still are citlzens 
and résidents of the city of Chicago, 111., during ail of which time tlie plain- 
tiff was and still is a citizen and résident of Shasta county, Cal. The de- 
fendants then set up the above-meptioned written contract, and alleged that 
uuder and by virtue of its terros the plaintiff sold and delivered to the de- 
fendants, which they received, lumber as follows: 

"1,750,208 feet of No. 2 shop and better: 10,493 feet of shorts. That by 
the ternis of said contract, the said plaintiff was required to make deliveries 
of said lumber to the said défendants at their yards, as therein stated. That 
thereafter the said défendants were required, if possible, to ship said lumber 
within 30 days from the time It w^as so delivered at said yards ; provided, 
liowever, that if the sald défendants were unable, from any cause whatso- 
ever, to ship said lumber within 30 days after the same was received. or any 
part thereof, upon a request from the said plaintiff, the said défendants were 
required to make an estimate of the said lumber then on hand in said yards. 
and not shipped, and, based upon said estimate, were required to advauce to 
the said plaintiff a sum of money equal to the value of said lumber so on 
hand and unshipped, coniputed upon the priées flxed iu said contract ; provided. 
further, that said settlement, based on sald estimate, in no event was to 
be considered as a final settlement, but was subject to an ad.1ustment between 
the said plaintiff and défendants after a final inspection of said lnnit)er at 
the time the same was shipped out of said yards by the sald défendants. 
That in the month of January, 1906, thèse défendants had in their yards, as 
aforesaid, of the, lumber delivered there by the said plaintiff, a large quautl- 
ty of lumber which had not been shipped out, as contemplated by said con- 
tract. That said plaintiff, under thé terms of said contract, requested that 
thèse défendants make an estimate, and, based upon said estimate, make a 
paynient to plaintiff of the lumber so on hand. That thereupon thèse de- 
fendants did make an estimate, and thereafterwards, to wit, on the 12th day 
of January, 1906, paid to this plaintiff the suïn of $20,000, based on said esti- 
mate so made in January, 1906. That prior to making the above-mentioned 
pàyment, thèse défendants had paid to the said plaintiff for lumber shipped 
out $29,364. That the total payments for lumber made by thèse defendaiits 
to the said plaintiff, including the payraent above mentioned, made upon said 
estimate, amoitnted to the sum of $49,364. That after said lumber was ail 
shipped out by thèse défendants Under the terms of said contract, it was for the 
flrst time ascertained and determined that the total amount of lumber which 
had been delivered by the said plaintiff, and which had been received by the 
said défendants, under the terms of said contract, was as follows, viz. : 1,750,- 
268 feet of No. 2 shop and better ; and 10,463 feet of shorts. That the total 
llability Incnrred by thèse défendants by reason thereof to the said plaintiff 
amounted to and was the sum of $42,887.92." 

The défendants in their counterclaim then alleged: That they made pày- 
ment for the Itimber delivered to and received by thera at such times and In 
such amounts as entitled them under the terms of the contract to a déduc- 
tion "of 2 per cent, off foi" cash," amounting to the sum of $601.09, which, 
last-mentloned sum the défendants were and still are entitled to receive from 
thé plaintiff. That by reason of making the payment based upon the esti- 
mate, as aforesaid, the défendants overpaid the plaintiff the, sum of $6,976.08, 
which was paid by mistake; the défendants belleving at the time the same 
was so paid that the indebtedness that would be due by the défendants to 
the plaintiff under the contract would amount to that sum. That the matter 
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was siilject t.o adjustment after the final inspection of tlie lumber, and tliat, 
by reaspn of the faets pleaded by tlie défendants, tliey are entitled to liave 
the suni last nieutioned repaid to tliem by the plaintiff, andaccordingly pray 
judguieut therefor. 

ïhe Issues tluis niade came on for trial before the court below without a 
Jury, pursuant to a written stipulation, and, évidence having been Introduced 
iby and on belialf of the respective parties, the trial court made thèse flnd- 
ings of fact: 

"(1) That on May 27, 1905, plaintiff and défendants eutered into the con- 
tract which is set forth and attached to the complaint. That after the malc- 
ing of said contract, and Its partial performance, the place of dellvery of 
lumber by plaintiff was changed by the consent of plaintiff and défendants 
from Cottonwood, Cal., to Anderson, Cal. 

"(2) Xhat in pursuance to the terms of said contract plaintiff delivered at 
Anderson, Cal., and at Cottonwood, Cal., 2,779.276 feet of lumber in gross. 
That said lumber was delivered at various times betvveen June â, 190.">, and 
November 22, 1905 ; the first dellvery by plaintiff beiug made ,Tune Gth, and 
the last November 22d. That said lumber was delivered by plaintiff at places 
designated by défendants in aocordance with the terms of the contract. That 
of said total amount delivered by plaintiff, there was a large araount of lum- 
ber of a grade below that No. 2 shop and better, Califoruia sugar and white 
pine. That said lumber was not sorted so that the lumber of a quality of 
No. 2 shop or better was sepurate from that of inferlor quality at the time 
said lumber was delivered by plaintiff and unloaded at the places designated 
by défendants. 

"(3) That défendants hâve shipped, of the lumber delivered by plaintiff at 
Anderson and Cottonwood, 1,774.048 feet of No. 2 shop and better Inmber, ac- 
pording ta the contract, of which 1,741,999 feet was loaded on railroad cars 
at points named, and shipped by défendants, and of which 32,649 feet was 
delivered by défendants from their yards to a planing mill. That said 1,774,- 
648 feet of lumber shipped out by défendants was graded as provided by 
said contract, at the tlme of shipment, as herein stated. That défendants 
also caused ail the lumtoer delivered by plaintiff to them, to wit, 2,779,276 
feet, to be graded as provided by said contract at the various times lumber 
■was shipped by them, as hereinbefore stated, at the time of each shipment. 
That a large amount of the lumber delivered by plaintiff to défendants was 
rejected by défendant, as not being No. 2 shop or better, and vsas piled sei> 
arately from the lumber not yet graded. That, of the lumber so rejected, 
plaintiff sold, to wit, 19,000 feet, to one Cunningham prier to November 9, 
1905, and also sold a large number of feet to one F. W. Warren. That in 
pursuance to the terms of the contract, as made May 27, 1905, défendants 
hâve shipped ail the No. 2 shop or better lumber which plaintift delivered to 
them at Anderson and Cottonwood. That the total amount so shipped by de- 
fendants was, as hereinbefore stated, 1,774,048 feet. That the first shipment 
of lumber by défendants was on ,Tune 24, 1905. That the last shipment of 
lumber by défendants, as aforesaid, was in March, 1907. That défendants 
hâve paid plaintiff for lumber sold to them under the terms of the contract 
made May 27, 1905, subsequently modified, as hereinbefore set forth, $45,164. 
That ,$29,364 of this amount was paid at such times as to entitle défendants 
to a discount of 2 per cent, under the terms of the contract, and plaintiff al- 
lovved défendants such discount. That the total crédit to which défendants 
are entitled is $45,765.09, being cash as stated, and a discount of $601.09. 

"(4) That on or about December 20, 1905, it was orally agreed by plain- 
tiff and défendants that a final détermination and settlement of the amount 
and grades of lumber delivered by plaintiff to défendants, and the amount of 
indebtedness of défendants to plaintiff, be made, and when so determined the 
sum should be paid by défendants to plaintiff. That the said détermination 
was based and was to be base<l on estimâtes of two appraisers, one appointed 
by plaintiff and one by défendants, in case they could agrée as to the amount 
of Nô. 2 shop and better lumber theû at Cottonwood in the yard known as 
the yard of Kelley & Oo., delivered by plaintiff. That in pureuance to such 
oral agreement, one Clifton was orally appointed by défendants, and one 
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Ruiff was orally appointed, by plaintlff, as appraisers, and on Jauuary 11, and 
12, 1906, sald CUfton and Buffi made a report, after examlnatlon ot the lum- 
ber dellvered by plaintlff to défendants, thén at Oottonwood, Cal., at the 
place where said plaintlff had been dlrected to dellver sald lumber by said 
défendants. 

"(5) That by said report and agreement of sald CUfton and Ruff, it was 
determined that plaintlff had dellvered to défendants 2,675,219 feet of lum- 
■ber of various klnds. That of thp lumber then at Oottonwood. at the tîme of 
the report, January 12, 1906, 449,314 feet was of lower grade than that called 
for by the contract, and that the total amount of No. 2 shop or better lum- 
ber, as called for by the contract, which had been dellvered by sâid plaintlff 
to said défendants, was 2,225,965, and said CUftdn accepted thîs détermina- 
tion as correct for défendants, and said Ruff accepted the same as correct for 
plaintlff. That said détermination was In writing, and was evldeneed by two 
sépara te sheets of paper madé In duplicate; one dated January 11, 190G, 
purportlng to be the estimate of lumber below the grades called for by the 
contract, then at Oottonwood, Cal., and the other dated January 12; 1906, 
purportlng to be a summary and récapitulation of the total amount of lum- 
ber dellvered undèr the contract, and thé total amount of lumber No. 2 shop' 
and better. That It was settled and âgreed by plaintlff and défendants, by 
the facts hereinbefbre in this paragraph stated, that plaintlff had dellvered 
to défendants 2,2^5,905 feet of lumber of the grade No. 2 shop or better, ac- 
coTding to the contract, and défendants acknowledged that such number of 
feet was correct, and the same w^as agreed to by défendants as the amount 
of lumber for which they were llable to pay, after deducting the just créd- 
its to which they' were entitled. 

"(6) That défendants, on and after January 32, 3906, were, by virtue of 
said estimate or détermination, pursuant to sald agreement of December 20, 
1905, llable to pay plaintlff for 2,225,905 feet of lumber at the rate of $24 
per thousand, amountlng to $53,421.72. That défendants are entitled to créd- 
its of $45,765.09. That the défendants hâve never f ully performed sald agree- 
ment of Decenibér 20, 1905, and hâve pald plaintlff no moneys pursuant to 
the said agreement.'' ' 

From the fàcts'so found the court coneluded as matter of law: 

"That plaintlff 'Is entitled to Judgment against défendants, W. E. Kelley 
and Àllan H. Daugbarty, as copartners, for the sum of $7,656.63, and inteiest 
thereoh from Juhe 5, 1906, and costs of suit." 

Judgment was entered accordlngly against the défendants, who hâve 
brought thé case hère. 

Burke Corbet, J. R. Selby, and J. F. Bowie, for plaintiffs in error. 
Perry & Dailey, George O. Perry, and John J. Dailey, for défendant 
in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judgcs. 

ROSS, Circuit Jùdge (after stating the case as above). As will be 
seen from the foregoing statement, the plaintiff sued for the balance 
alleged to be due for 3,297,175 feet of California sugar and white 
pine lumber of the grade of No. 2 shop and better, alleged to bave been 
delivered to and r'eceived by the défendants under and pursuant to the 
terras of the written contract between the parties. The trial court 
found as a f act (and which finding- appears to be in accordance with 
the évidence) that, although the plaintiff delivered under the contract 
2,77'9,376 feet of lumber at places designated by the défendants, a 
large amount of the lumber so delivered was of a lower grade than 
No. 2 shop and better and "was not sorted so that the lumber of à 
quality of Nd 2 shop or better was separate from that of inferiof' 
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quality at the time said lumber was delivered by plaintiff and unloaded 
at the places designated by défendants." 

The trial court further found, in effect, the facts to be that of the 
lumber so delivered by the plaintiff the défendants sorted out 1,774,- 
648 f eet of No. 2 shbp and better, which was ail of that grade so 
delivered by the plaintifï, and which 1,774,648 feet the défendants 
shipped under the contract and paid the plaintiff therefor in full ; that 
a large amount of the 2,779,276 feet delivered by the plaintiff was re- 
jected by the défendants as not being No. 2 shbp and better, and was 
piled separately; and that of the lumber so rejected the plaintiff sold 
19,000 feet to one Cunningham prior to November 9, 1905, and also 
a large number of feet of it to one F. W. Warren. 

In view of thèse findings of fact upon the issues raised by. the 
pleadings, it is impossible to sustain the judgment in the plaintiff 's fa- 
vor, for it is a cardinal rule that a plaintiff in an action at law must 
recover upon the allégations of his complaint or not at ail. 

In view, however, of the findings in respect to the oral contract 
between the parties (concerning which the complaint is entirely silent), 
and of what was dône under it, we think it proper to remand the case 
for a new trial, with leave to the respective parties to amend their 
pleadings, should they so désire. 

The judgment is reversed, and the case remanded to the court below 
for a new trial. 



SOUTHERN RY. CO. V. SUTTON. 

(Circuit Court of Appeals, Sixth Circuit. June 7, 1910.) 

Ko. 2,014. 

1. Railboads (I 401 *)-^In,tutîibs to Pebsons on or Neab Tracks — Tennessee 
Statute— Pebsons "Beyond Striking Distance." 

Shannon's Code Tenu: §§ 1574-1576, relating to railroads, provides for 
the keeping of a lookout on ail locouiotlves, and that when any "obstruc- 
tion appears upon the road the alarm whistle shall be sounded. the brakcs 
put down and every possible means employed to stop the train and pre- 
vent an accident," and. as construed by the Suprême Court of the state, 
Imposes an absolute llabillty on the railroad Company in case of failure 
to comply wlth its requirements whether or not the damage or Injury 
résulta from such failure and wlthout regard to the question of contribu- 
tory négligence, which can be consldered only as affecting the amount of 
damages rec-overable. Also, as construed by such court, the statute ap- 
plies in every case where a person appears upon the track, or so near 
thereto as to be withln "striking distance" of the train. piaiiitifC was 
walking on or beslde the track of defendant's road, wheri a train ap- 
proached from behind, aud he was struck and injured by Some part of 
the slde of the engine.' Those on the engine testlfied that they saw plain- 
tiff on the track and sounded the whistle and applied the brakes, but that 
plaintiff then stepped off the track to one side, and the speed of the train 
was resumed. Held, that an Instruction, having référence to such testi- 
mony, was correct which charged the jury that plaintiff dld not pass 
"beyond striking distance," so as tô absolve défendant from the duty of 
stopplng the train, so long as he was stlU so close to the track that, hav- 
ing due regard for the Instinct of self-preservation and the involuntary 
movements of the body, there was still a reasonable prohablllty or likell- 

•Por other cases see same tople & 5 numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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hood that he mlght fall or be thrown against tlie side of the engine or 
train as it passed hlm. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 401.*] 

2. Statutes (§ 241*)— RuLES ofConstouotipn— Pénal Laws. 

Although pénal làws andstatutes in dérogation of the eommon law are 
to be strictly constrtied and net extended beyoïid their plain meaning, 
yet the Intention of tlie Législature inuSt govem in the construction of 
pénal as well as other statutes, and they are not to be construed so strict- 
ly as to defeat the obvions intention of the Législature. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 322, 323 ; Dec. 
; . Dig. § 241.*] 

In Error to the Circuit Court of the United States fof theËastern 
District of Tennessee. ' 

Action by I^incoln Sutton against the Southern Raiiway Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

The défendant in error, whoW'as the plaIntIfC below, reeovered verdict and 
Judgment against the plaintiff iïi érror on account of injuries suffered by the 
plaintiff through i collision with défendaht's rallway engine. Défendant'» 11a- 
bllity was predlc^ted upon sections 1574 to 1576 of Shannon's Code of Ten- 
nessee. The évidence was undisputed that plaintiff, a laborer not In défend- 
ant'» emplby, was' shortly before the accident walking on defendant's right 
of vvay on hls way to work. Defeiidant's fréight train, running at a speed of 
12 to 15 miles an hour, as testified to by defendant's tràinmen, was behind 
plaintiff and going in the same direction. It is conceded that the eugineer as 
well as the conductor, who was in the cab with the engineer, saw the plaintiff 
when about 150 yards ahead of the train. The engineer ana conductor testi- 
fied that when they flrst saw the plaintiff he was walklug between the rails; 
that as «oon as he was seen the whistle was blown and the speed of the train 
slackened ; that immediately upon the glvlng of this signal, the plaintiff look- 
ed around at the train, and while the engine was still about 50 yards froni 
him stepped to thé left, beyond the cross- ties, and beyond the reach of the 
train, whereupon the former speed of the train was resumed ; that plaintiff 
remained standing and faeing toward the train untll the engine was within 
40 or 50 feet from the plaintiff, at whlch time the view of the occupants of 
the cab was obstructed by the front of the engine. The plaintiff testified that 
he wajs not walking between the rails, but on the ends of the cros.s-ties at 
the left of the rails ; that no whistle vsas blown or alarnj given ; and that he 
was Ignorant of tbe approach of the train until he was struck, while still 
walking on the ends of the cross-ties. That plaintiff was struck by the engine 
is undisputed. The testimony Indicated, however, that he was struck not by 
the pilot beam.(which is the widest part of the engine except the cylinders, 
which Project about two inches beyond the pllot beam), nor by the cylinders, 
but tliat he was flrst struck by the second driving wheel. The trial judge ex- 
pressed to the jury his opinion that tbe plaintiff "was not on the cross-ties 
and had passed from off the cross-ties before he was struck," submittlng, how- 
ever, the question of fact The judge charged the jury that as the plaintiff 
had appeajed "as an obstruction on the track, and as the railroad undoubted- 
ly did not do everythlng that could be done to stop the train, it is liable in 
this case for some measure of damages, unless the plaintiff had moved from 
the track, after appearlng as an obstruction, into such a position that the 
railroad employés were no longer required to observe the statutory précau- 
tions." After stating the théories of the respective parties as to the cause of 
the collision, the court said: 

"Now, I charge you, as a matter of law, that if he passied beyond the cross- 
ties, the question of llability in the case, If he stepped from the side of the 
track at ail, would dépend upon the distance that he stepped to one side of 
the track, under ail of the circumstances of the case. It the employés run- 
ning a railroad train see a person ahead ou the track as an obstruction, and 

•For other cases Bee same toplc & § nxjmbee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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Sound the alarm, and he seeing It, or for any other reason, on learnlng that 
the train Is approaching, steps from the track, eompletely out of striklng dis- 
tance, and into a position of safety, and tlien afterwards from some ottier rea- 
son falls against the train, the railway company would not be liable. In oth- 
er words, the railway company has to take every précaution under the statute 
to avoid the accident; but, if a person has stepped from the track beyond 
strilving distance and in a place where there is no danger, then of course the 
railway company does not hâve to stop Its train. It may go on and carry 
its passeugers or discharge the mission on whieh it is engaged." 

No part of the charge thus far given was excepted to. Immediately follow- 
Ing the instruction last quoted, the court gave the follovving Instruction, which 
is the only i)art of the charge excepted to, viz. : 

"But I charge you, gentlemen, that passlng outside of striking distance, with- 
In the rule that I hâve laid down, so as to excuse the railway company from 
further observance of the statutory précautions, does not simply mean pass- 
lng to merely an iueh beyond wliere a person could be struck. if he was stand- 
ing still ; it does not mean simply passing beyond where he could be barely 
struck by the front of the train if he was standing absolutely still. In other 
words, a person does not pass out of striking distance, so as to excuse the rail- 
way from observing the statutory précautions, while he is still so close to 
the track that, having due regard for the instinct of self-preservation and the 
fnvoluntary movements of the body, there is still a reasonable probability or 
likelihood that he may fall or be thrown against the side of the engine or 
train as it passes liim ; and, so long as he has not passed to such a distance 
from the track as to be safely out of striking distance, so that, ail things be- 
ing considered, the speed of the train, distance, etc., there is no reasonable 
probability of his falling. or being thrown against the side of the train as it 
passes him in its onward motion, he is not outside of striking distance in such 
sensé as to justify the railway in ceasing to observe the statutory précautions. 

"Of course, as I bave said, if he had passed to such a distance from the 
track that there was no reasonable probability or likelihood that he might not, 
in the exercise of the instinct of self-preservation, hâve fallen or been thrown 
against that train as it passed him, then, the railway was absolved from fur- 
ther duty. That is the question which you will bave to consider, even if you 
shall flnd that when he was struck he was not actually on the cross-ties, name- 
ly: Had he pas«ed outside of striking distance, as I bave defined it, before 
the railway employés stopped using the statutory précautions? 

"The burden of proof on that point is on the railway. It must show by a 
prépondérance of the évidence, in order to justify it in the action of its em- 
ployés in not going ahead in their effort to stop the train, that he had passed 
to such a distance from the track. If it has shown you by a prépondérance 
of the évidence, and you believe from a prépondérance of tlie évidence that he 
had passed to such a distance from the track, then I charge you that there 
is no liability whatever in this case, and it would be your duty to retum a 
verdict for the défendant. If you flnd that he had not passed to that distance 
and was strucli by the train as a resuit of that failure and by being still with- 
in that distance while the train was going ahead, and that on account of his 
being still within that distance he fell or was thrown against the side of the 
engine, there vi'ould be liability on the part of the railway company." 

The correctness of the définition of "striking distance," contained in the 
instruction last quoted is the only question presented for review, 

W. L. Welcker, for plaintiiï in error. 
G. W. Pickle, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Cir- 
cuit Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). The 
statute upon which the plaintiff rehes requires that a lookout shall be 
kept upon the locomotive, and that when any "obstruction appears 
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upon the road the alarm whistle shall be sounded, the brakès put 
dpwn, and every possible means enjployed to stop the train and pre- 
vent an accident." A railroad company failing to observe thèse pré- 
cautions is made responsible for ail damages resulting from collision. 
Observance of this précaution relieves from liability in the cases to 
which the statute is held to apply. Shannon's Code Tenn. §§ 1574, 
(4), 1575, 1576. It is the settled rule declared by the Suprême Court 
of Tennessee, and adopted by this court, that the liability created by 
the statute is absolute, and not dépendent upon proof that the in- 
jury resulted from the failure to observe the statutory requirement; 
and that the liability resulting- from such failure is not defeated by the 
contributory négligence of the person injured. Such contributory 
négligence may, however, be considered in the mitigation of damages. 
Railroad Co. v. Walker, 11 Heisk, 383 ; Railroad Co. v. Burke, 6 
Gold. 45; Railway Co. v. Howard, 90 Tenn. 144, 150, 19 S. W. 116; 
Railroad Co. v. Acufï, 93 Tenn. 26, 20 S. W. 348; Byrne v. K. C, 
Ft. S. & M. R. Co., 61 Fed. 605, 9 C. C. A. 666, 24 h. R. A. 693 ; Fel- 
ton Y. Newport, 105 Fed. 332, 44 C. C. A. 530; Rogers v. C, N. O. 
& T. P. R. Co., 136 Fed. 573, 69 C. C.^A. 321. It is equally well set- 
tled that the statute applies in every case to a person appearing upon 
the track, or so near thereto as to be within striking distance of the 
train; but that it is only when the obstruction so appears, either upon 
the track 'Or within striking distance of the train, that the duty of 
emplOying the statutory précaution is imposed. Louisville, N. & Gt. 
So. R. Co. v. Reidmond, 11 Lea (Tenn.) 205 ; Railway Company v. 
Howard, supra; N. C. & St. L. R. Co. v. Seaborn, 85 Tenn. 391, 
4 S. W. 661; Railtoad Co. v. Crews, 118 Tenn. 65, 99 S. W. 368; 
Byrne v. K. C, Ft. S. & M. R. Co., supra; Felton v. Newport, 105 
Fed. 332, 44 C. C. A. 530; Louisville & N. Ry. Co. v. Truett, 111 
Fed. 876, 50 C. C. A. 42; Rogers v. C, N. O. & T. P. R. Co., 136 Fed. 
573, 69 C. C. A. 321; Virginia & S. W. R. Co. v. Hawk, 160 Fed. 
348, 87 C. C. A. 300. That in this case a situation arose demanding 
the employment of the statutory précautions is clear. It is also clear 
that the défendant did not employ every possible means to stop the 
train and prevent an accident. And it foUows that if, when the de- 
fendant's engineer suspended his précautions and restored the nor- 
mal speed of the train, the plaintifF was still within "striking distance" 
6i the train, the défendant is liable. The apparent improbability 
that the plaintiiï was struck while still walking upon the crossties 
is not material to the. présent inquiry. If the jury disbelieved the 
plaintifï's testimony in this regard, they might still well find that he 
had not passed to a place of safety. 

The défendant contends that the statute is pénal and must be 
strictly construed; that under such strict construction of the statute 
it should be held that the plaintiff was not within striking distance, 
unless he was in position to be struck by the front of the engine ; that 
if he was in such a location that, had he remained fixed and im- 
movable, he would not hâve been struck, he could not hâve been 
within "striking distance." This court has recognized the pénal 
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nature of the statute in question (Byrne v. K. C, Ft. S. & M. R. Co., 
supra), and the statute is in dérogation of the common law. But al- 
though pénal laws and statutes in dérogation of the common law are 
to be strictly construed, and not extended beyond their plain meaning, 
yet the intention of the Législature niust govern in the construction of 
pénal as well as other statutes, and they are not to be construed so 
strictly as to defeat the obvious intention of the Législature. United 
States V. Lâcher, 134 U. S. 624, 10 Sup. Ct. 625, 33 L. Ed. 1080; 
United States v. Dillin (C. C. A. 6th circuit), 168 Fed. 813, 817, 818, 
94 C. C. A. 337; United States v. Illinois Central R. R. Co. (recently 
decided by this court) 177 Fed. 801. 

The Suprême Court of Tennessee has more than once declared that 
the statute should be rigidly enforced. Railroad Co. v. Scales, 3 Lea, 
688 ; Railway Co. v. Howard, 90 Tenn. 144, 148, 19 S. W. 116. 

The question presented on this review is not, as suggested by 
plaintiff in error, whether the railroad company shall be held liable for 
not putting on the brakes and stopping the train in a case where the 
person passed by the train, after being once out of striking distance, 
shall fall or be thrown against the side of the train. The real and 
décisive question is whether, after a situation has arisen requiring 
the railroad company to observe the statutory précautions, and after 
it has entered upon their observance, it may properly suspend or ig- 
nore them so long as the person entitled to the protection of the 
statute is "still so close to the track that, having due regard for the 
instinct of self-preservation and the involuntary movements of the 
body, there is still a reasonable probability or likelihood that he may 
fall or be thrown against the side of the engine or train as it passes 
him." The question is merely one of définition; that is to say, when 
one shall be held to be "beyond striking distance." We find nothing 
in the décisions of the Suprême Court of Tennessee directly décisive 
of this question. It must be answered in the light of reason, having 
in mind the object of the statute, the mischief it aims at, and the 
construction generally put upon the statute by the Suprême Court 
of Tennessee. As said by that court in N. & C. Railroad Co. v. 
Carroll, Adm'r, 6 Heisk. at page 368 : 

"The question of what Is, or what Is not, an obstruction on a railroad tracli, 
Is not a question on the terms used in art, nor wlthin any of the rules laitl 
down on this subject. It is a simple question of fact, and can only roean that 
which may obstruct or hinder the free and safe passage of the train, or that 
which may receive an injury or damage, such as would he unlawful to iiiflict, 
if run over or against by the train, as in the case of stocli, or a mau approach- 
Ing on the track." 

The décision of this court in Louisville & N. R. Co. v. Truett, 111 
Fed. 876, 50 C. C. A. 48, is pertinent. In that case a horse on which 
plaintiff's décèdent was riding, when about to cross the track, be- 
came frightened by the train and unmanageable. It was plaintiff's 
contention that while the horse was whirling about in his fright the 
décèdent was thrown against one of the cars in the train. The ques- 
tion was, therefore, whether, although décèdent "and his horse had 
appeared upon the track, he had yet gotten far enough away f rom the 
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• running room of tlie train as to be passed safely by." Judge Sever- 
ens, with respect to this contention, said: 

"Accepting as correct tlie construction of the stattite to be that wheri, -oiie 
Who has appeared'upon the track, aud tlieii gets away froiii it under circ.im- 
stances which indicate that he is able to keep out of tlie way, but afterwards 
gets back into, collision with the train, tbere can be uo reeovery, we do not 
think that that conséquence vvould follow If the man appears ùpou the track 
in such clrCumstances as that it is soeu that lie niay l)e carried by a force be- 
yond his control out of and into the danger Une, only monieiitarily disappear- 
, ing from the track. * * * \Ve are uuable to accept the proposition which 
seems to be contended for in the brlef for plaintltr in error that if, at the 
timé wheti tlie engine passed, ïruett was out of striljliig distance, that would 
relieve the company from the obligations iniposed by the statute, but think 
that, as before indicated, the circumstances nilght he such as to justly induce 
the expectation that before the train could pass it luight come iuto collision 
with the party who had been seeu upon the track but seen to be uuable to 
control his own movements." 

In our opinion, taking into acconnt the attracting and disturbing 
force of a swiftly passing train, a person "still so close to the track 
that, having due regard for the instinct of self-preservation and the 
involuntary movements of the body, there is still a reasonable prob- 
ability or likelihood that he may fal! or be thrown against the side of 
the engine or train as it passes him," is as clearly within striking dis- 
tance of the train as was the décèdent in the Truett Case. We find 
. nothing in the Tennessee décisions out of harmony with this construc- 
tion. 

We think the trial judge rightly int^ipreted the statute in the défin- 
ition given by him of striking distance. 

The judgtiient of the Circuit Court is, accordingly, affirmed. 



LONABAUGII et al. v. UXITED STATES. 
(Circuit Court of Appeals, Eighth Circuit, June 18, 1910.) 

■, ; V.' ' ; ':'; . no. 2,69s. 

(SyllaJjus T)j/ the Court.) 

1. Ckiminal Law (i 150*) — Conspiracy— Ovebt Act— Statute of Limitation. 

While under Rev. St. §.5440 {\J. S. Coiup. St. 1901, p. 3G7(!), the grava- 
men of the offense is the conspiraey, there also must be an overt act to 
niake the offense complète, and so the period of limitation within which 
it may be prosecuted must be computed from the date of the overt act 
rather than the formation of tiie conspiraey. And where during the ex- 
istence of the conspiraey there are successive' overt acts, the period of 
limitation must be computed fi-om the date of the last of theui, of which 
there is.-appropriate allégation and proof. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 274, 275 ; 
Dec. Dig.. § 150.*] 

2. CONSPIBACT (I 33*)^OVEBT ACT — "OB-JECT OF THE CONSPIRACT." 

Under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676), making criminal 
a conspiraey "either to commit any offense against the United States or 
to defraud the United States in any manner or for any purix»se" when 
one or more of the conspirators do some "act to effect the object of the 
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coiispiracv," it is iiôt enough that tlie consiiiracy be directed to the at- 
taiiiiueiit 'of some uîjlawfiil object, or to the attainment of soiue lawful 
obieet bv milawful meaiis ; it must be cUrectetl to the attainment o£ one 
of ' the objects speclûed. Nor is it enougli that the overt a(-t be direeted 
to the attalument of apother object ; it inust be direeted to tbe attain- 
ment of the object which brinss the couspii'acy witliiu the elass made 
crlniinal ; and when tbat object îs attaiued "the object of the couspiracy;" 
in the sensé of the statute, is effected, and theve cacnot be a further overt 
act. 

[Ed. Xote. — For other cases, see Consiiiracy, Cent. Dig. § 60 ; Dec. Dig. 
§3.3.*] 
3. Public Lands (§ 114*) — Patents— Whex ïitle Passes— "Perfect and Ef- 
fective Patent." 

Under the public land laws of the United States, a patent becomes per- 
fect and effective when it is executed and is recorded in the office of the 
recorder of the General Land Office at Washhigton, and no further act 
is essentlal to pass the title. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 314-322; 
Dec. Dig. § 114.*] 

In Error to the District Court of the United States for the District 
of . Wyoming. 

Ëllsworth E. Lonabaugh and others were convicted of conspiracy 
to defraud the United States, and they bring error. Reversed. 

For opinion of lower court, see 158 Fed. 314. 

John W. Lacey and John M. Waldron, for plaintiffs in error. ' 

Timothy F. Burke, U. S. Atty., and Sylvester R. Rush, Spécial Asst. 
Atty. Gen. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

■ VAN DEVANTER, Circuit Judge. EHsworth E. Lonabaugh, Rob- 
ert McPhillamey, and E. M. Holbrook were tried and convicted in tlie 
district court upon; an indictment, found April 3, 1907, wherein they 
were charged with having entered into a conspiracy to defraud the 
United States of the possession and title of certain of its public lands 
by means of fraudulent entries under the public land laws, and with 
having done certain acts to effect the object of the conspiracy. 

Briefly stated the case made by the évidence, when interpreted most 
favorably for the government, was as f oUows : The défendants en- 
tered into the conspiracy on or before June 13, 1903. The fraud was 
to be effected by means of entries which were to be apparently regular, 
but actually fraudulent, in that they were to be secured by submitting 
to the local land office proofs f alsely stating that the entrymen severally 
were making the entries solely for their own use and benefit, when in 
truth théy were making them for the use and benefit of a corporation, 
and were obligated to convey the lands to it when the entries were 
secured ; and the purpose in so f alsifying the proofs was to induce 
the officers of the I^nd Department to allow the entries and to pass 
them to patent, neither of which lawfully could be done if the proofs 
disclosed the true facts. The entries actually were secured by the 
submission of f aise proofs as was contemplated ; the entrymen, with 

. 'For other cases see same topic S § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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a single exception, then executed and delivered to the corporation war- 
ranty deeds for the lands entered by them, and the remaining entryman 
then likéwise conveyed the lands entered by him to an individual gran- 
tee designated by the défendants. !Later the officers of the L,and De- 
partment at Washington, acting upon the false proofs submitted when 
the entries were secured, issued to the entrymen patents for the lands 
(by which it is meant that the patents were duly signed, sealed, coun- 
tersigned, and recorded in the office of the recorder of the General 
Land Office at Washington), and still later the défendants, or some of 
them, sought and obtained a physical delivery of the patents, and then 
caused them and the deeds to the corporation to be recorded in the 
county clerk's office in the county whcre the lands are situate. And 
after the issuance of Ihe patents the défendants or some of them also 
caused the title to the land which had been conveyed to an individual 
grantee, as before stated, to be passed to the corporation. But the 
dates of the several acts hère recited were such that no overt act oc- 
curred within three years of the finding of the indictment, unless the 
issuance of the patents by the officers of the Land Department at 
Washington or some of the acts subsequently donc by one or more of 
the défendants can be regarded as such an act. 

At the conclusion of the évidence, the défendants severally requested 
the court to direct a verdict of acquittai upon the groiind that the 
case made by the évidence was one the prosecution of which was bar- 
red by the statute of limitation. The request was denied for reasons 
indicated in United States v. Lonabaugh (D. C.) 158 Fed. 314, excep- 
tions were reserved, and the ruling is now assigned as error., 

The statute defining the offense is Rev. St. § 5440 (U. S. Comp. St. 
1901, p. 3676), which reads : 

"If tvvo or more persons conspire either to commit any offense against the 
United States or to defrancl the United States In any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the eon- 
splracy ail the parties to such consplracy shall be liable to a penalty of not 
more than ten thousand dollars, or to imprisonment for not more than two 
years or to both fine and Imprisonment In. the discrétion of the court." 

And the statute of limitation is Rev. St. § 1044 (U. S. Comp. St. 
1901, p. 725), which déclares : 

"No person shall be prosecuted, tried or punlshed for any offense, not capi- 
tal, exeept as provided in section one thousand and forty-six, unless the In- 
dictment is found, or the Information is Instituted, within three years next 
after such offense shall hâve been conimitted." 

, While the gravamen of the offense is the conspiracy, the terms of 
section 5440 are such that there also must be an overt act to make the 
offense complète (Hyde v. Shine, 199 U. S. 62, 76, 25 Sup. Ct. 760, 
50 L. Ed. 90) ; and so the period of limitation must be computed from 
the date of the overt act rather than the formation of the conspiracy. 
And where during the existence of the conspiracy thère are successive 
overt acts, the period of limitation must be computed from the date 
of the last of them of which there is appropriate allégation and proof , 
and this although some of the earlier acts may hâve occurred more 
than three years before thé indictment was found. Lorenz v. United 
States, 34 App. D. C. 337, 387; s. c. 196 U. S. 640, 25 Sup. Ct. 796, 
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49 L. Ed. 631; Ware v. United States, 84 C. C. A. 503, 154 Fed. 577, 
13 L. R. A; (N. S.) 1053; s. c. 207 U. S. 588, 28 Sup. Ct. 255, 53 L. 
Ed. 353; Jones v. United States, 89 C. C. A. 303, 163 Fed. 417, s. c. 
213 U. S. 576, 29 Sup. Ct. 685, 53 L. Ed. 657. 

Passing the question oi their appropriate allégation in the indict- 
ment, we proceed to consider whether any of the acts shown to hâve 
occurred within the three years can be regarded as an overt act within 
the meaning of section 5440. But as a preliminary to so doing it 
should be observed that no act can be so regarded unless it was a posi- 
tive rather than a passive one, was the act of one or more of the con- 
spirators, and was done to eflfect the object of the conspiracy. 

Of the issuance of the patents little need be said. It was not the 
act of one or more of the conspirators, but of the officers of the Land 
Department at Washiligton who vvere acting solely in behalf of the 
United States. And while it doubtless was induced by what the con- 
spirators had done in giving to the entries a lawful appearance, when 
they really were fraudulent, the fact remains that ail that was done 
by the conspirators in that Connection occurred more than three years 
before the indictment w^as found. 

The subséquent acts are not open to the same objection, for they 
were the acts of one of more of the conspirators. But were they done 
to effect the object of the conspiracy; that is, to defraud the United 
States of the possession and title? This dépends upon whether or 
not that object had been efïected before those acts were done. If it 
had, the answer must be in the négative, because of the obvions in- 
consistency in treating an object alfeady effected as still requiring 
something to be done to eiïect it. As to the possession, it is enough 
to say that it passée from the United States when the entries were 
secured; and as to the right of possession, it is enough to say that it 
passed from the United States in a qualified sensé when the entries 
were secured and passed unqualifiedly with the title. When, then, 
did the title pass from the United States? To this there can be but 
one answer, which is that given in United States v. Schurz, 103 U. S. 
378, 26 E. Ed. 167. In that case the Secretary of the Interior, upon 
becoming satisfied that the grantee named in an undelivered patent 
was not entitled to the land purporting to be cônveyed thereby, can- 
celed the patent, but it was held that the title had passed to the grantee, 
and was not recàlled by what was done, the court sdying: 

"The Constitution of tlie United States déclares that Congress shall hâve 
power to dispose of and make ail needful rules and régulations respecting the 
territory and other property belonging to the United States. Under this pro- 
vision the sale of the public lands was placed by statute under the control of 
the Secretary of the Interior. To aid him in the performance of this duty, a 
bureau was created, at the head of which is the Commissioner of the General 
Land OiBce, with many subordinates. To them, as' a spécial tribunal, Congress 
confided the exécution of the laws which regulate the surveying, the selling 
and the gênerai care of thèse lands. 

"Congress has also enacted a System of laws by which rights to thèse lands 
may be acqulred, and the title of the government cônveyed to the citizen. 
• • * 

"In the case tiefore us it is said that the instrument called a patent, which 
purports in the name of the United States to convçy to McBride the lands in 
controversy, is not effectuai for that purpose for want of dellvery. That 
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th&ugh signed.' sealed, countersigned, and recorded, and then seiitto the rés- 
ister 6f the. land office at Sait Lake City for delivery to' him, it never wàs s<> 
deïlvered, and has always retnalned uhder the cputrol oî the othcers of the 
EÉiBd -Department, and that the instrumeut is Invalld as a deed of conveyauce 
for want of delivery to the granteé. * * * 

. >"We are of opinion that. wljen, upon th«. décision of the proper office that 
the citizen hasbecome entitled to a patent for a; portion of the public lands. 
such a patent made out in that office, is signed by the. Président,; sealed wlth' 
the seâl of the General Lahd Office, countersigned by tlié recorder of the land 
oiiîçe, and duly recorded in the record book kept for that, purpose, it becomes 
a: solemn public act of the government , of the United States,, and needs no 
further delivery, or otlier authentication to make It perfect and valida' In such 
case the tltle td tlie land conveyed passes tiy matter of 'tecord to the grantee, 
and the delivery vcbieh is re<]uired when a deed is made by a priva té Individ- 
ual is notnecœsary to.glve !effect to the grantiug clause of the instrument. 
♦ * « ,,,-■, 

"The mode of avoiding it. if..yoidable, is not by arhitrarily wlthholding it, 
but by judiclal proceedings to set it àside, or correct It if Only ftartlally vvrong. 
It was within the province of tliose officers to' sell the labd, and to décide to 
whôm and for what price it should be sold; and when.in' accordance wlth 
their décision, it was sold,, the mouey paid for.it, and tlie grant carrled into 
éffect by a duly executed patent, that instrument earripd, ,witli it the title of 
thé United States to the land. ' , 

"From the very nature of the functlons perfofmed by thèse officers, and 
from the fact that a transfer of the title from the United States to another 
owner follows their favorable action, it must resuit that at some stage or oth- 
er of the proceedings their autbority In the matter ceases. 

"It is equally elear that this^ perjod is, at the latest, préelsely when the last 
àct In the séries esseritial to the transfer Of title has been perfornied.' When^ 
ever this takes place, the land has Ceased to be the land of the government; 
or, to speak in technical language, the légal title has passed from the goveru- 
ment and the power of the.se offlcers.ta deal vvith it has a,lso passed away. 
Tfte fact that the évidence of this transfer of tltle rehiains'in the possession 
of the land officers cannot- restore the title to the United ' States or defeat that 
of the grantee, any more than the burning up of a mam's title deeds destroys 
his title. * • * . 

"The acts of Congress pro vide. for the record of ail patents for land, in an 
office, and in books, kept for that pùrpose. An offlcer, called the 'recorder,' is 
appointed to make and to keep thèse records. He is i-equired to record every 
patent bef ore it is Issued, and to counterslgn the instrument to be dellvered to 
thé grantee. Ttfis, then, is the final record of thé transaction — the legally 
prescribed act wliich complètes what. Blackstonê calls 'tltle by record' ; and, 
when this is done, the grantee is invested vk'ith that titlé." 

Other décisions to the same effect are Bicknell v. Comstoek, 113 U. 
.S. 149, 151, 5,Sup. Ct. 399,, 28 h. Ed. 9G3; Noble v. Union River 
Ivogging Co., 147 U. S. 165, 176, 13 Sup. Ct. ,271, 37 L. Ed. 123 ; Me- 
Cormick v. Aultman, 169 U. S. 606, 608, 18 Sup. Ct. 443, 42 L. Ed. 
875. , ■ -, : - _ 

And that there is no distinction in this respect ,between patents which 
are issued upon bona fide entries and t;hose which are issued upon 
f raudulent entries is illustrated in Colorado Coal Co. v. United States, 
123 U. S. 307, 313, 8 Sup. Ct. 131, 31 L. Ed. 182, where it was said: 

"It is fully establlshed by the évidence that theré were in fact no actual 
settlements and Improvements on any of the lands as falsely set out in the 
affldavlts in support of the pre-emption claims and in the certlficates issued 
thereon. This undôubtedly constituted à fraud ui)on the United States suf- 
ficient in equity as agalust the parties perpetrating it, or those claiming urider 
them with notice of it, to .lustify the cancellatlon of the patents issued to them. 
But it was not such a fràud as prevents the passing of the légal tltle by the 
patents." 
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Applying thèse décisions to the présent case, it is plain that the title 
passed from the United States when: the patents were executed and 
were recorded in the office of the recorder of the General Land Office 
at Washington, arid thàt heither a physical dehvery of them nor any 
further act was essential to make them perfect or effective. And, re- 
calhng \vhat;has been said about the possession and the right of pos- 
session, we think it also is plain that the object ôf the conspiracy was 
effécf«(d when the title passed from the United States, and, therefore, 
that wh^t was done thereafter was not done to effect that object. 

But it is contènded that the conspiracy was not limited to the de- 
frauding of the United States of the lands but included the transfer 
of them to the corporation, and that until both of thèse things were 
done the object of the conspiracy was not effected. Passing the ques- 
tion of whether or not the indictment charges the object of the con- 
spiracy 80 broadly, and tfeating the évidence as sufficient in that re- 
gard, we come at once to test the contention in the light of the statute. 
Section 5440 does not interdict ail conspiracies, but only those whose 
object is "either to commit any offense against the United States or to 
defraud theUnited States in any manner or for any purpose," and 
theri only Vvhen oné or more of the conspirators do some "act to effect 
the pbject.of .the ronspiracy." It is not enough thàt the conspiracy be 
directed to the attainment of some unlawful object, or to the attain- 
ment of some lawful object by unlawful means; it .-must be directed 
to the attainment of one of the objects specifîed.v Nor is it enough 
that the overt act be directed to the attainment of some other object; 
itrnus):tilë directed to the attainment of the object which brings the 
conspiracy' within the interdiction; and when that object is at- 
tg.ined "ther object of the conspiracy," in the sensé of the statute, is 
effected. In this view of the statute the contention must fail. The 
conspiracy 'éame j*ithin the interdiction- because it had for one of its 
objects the defrauding of the United States of certain of its public 
landsV'and that object was effected when, as a rèsult of the deceit prac- 
ticed upon thé bfficers of the land department, the lands were patented 
to entrymen who were not entitled to them considering the antécédent 
agreement or obligation in pursuance of which the entries were se- 
cured. See United States v. Keitel, 211 U. S. 370, 391, 29 Sup. Gt. 
123, 53 IV' Ed. 330. 

• ,It: foUows from what we hâve said that the case made by the évi- 
dence was one. that was barred by the statute of limitation and that 
the request for a directed verdict of acquittai should hâve been granted. 

The judgment therefore is reversed, with directions to set aside the 
verdict and to take such further proceedings as may be in conformity 
with law. 

PHILIPS, District Judge, concurs in the resuit and in ail of the 
opinion save the sentence which reads : 

"And wfaere durlng the existence of the conspiracy there are successive otert 
acts, the perlod of limitation must be computed from the date of the last ôf 
them of which there is appropriate allégation and proof, and this althoùgh 
some of the earlier ac(:s may hâve occurred more than three years before the 
indictment was found." 

178:F.--31 
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HOWLAND PULP & PAPER 00. v. ALFREDSl 
(Circuit Court of Appeàls, FiTst Circuit May 25, 1910.) 
No. 857. K-v 

1. Courts (î è7C*)—JîrtrsDicTi0N of Fedebal Couets— District oïTriàIt- 

\ A corporation, sued by a nonresldent In the Circuit Court for itlie Maine 
District as prganlzed Ip that state, although In fact a pltlzen of anptljer 
State, wlth the rlght to object to the jurisdiction of tjie cpurit In thai dis- 
trict, walves such rlght by enterliig a gênerai appearàncé ; and, as It bas 
full knowledge of the facts It cannot avall Itself of the objection aftef 
plaintlff bas amended hls déclaration to correctly allège Its cltizenship^ ■ . , 
[Ed. Note. — For other cases, eee Courts, Cent Dlg. §8^5;: Dec, Dig. | 

Walver of rlght as to district in whlch: suit may beb^çugiit.see notes 
to Memphls Savings Baiîk t. Hoùchens, 52 C. C. AVl92i McPhee & 
' ' McGlnnlty Co. v. Union Pac. H, Ob., 87 C. C. A. 634.] ' 

2. Teial (§238*)— iNSTRtjoTioitB— RfeFusAii or Requests.' " . ' 

The fact that language found lU' a requested Instructlcii was copled ' 
from a Judlelal opinion does not necessarlly render It eraor to refuse the • 
. request, slnce, as used In, the: opinion, It tnay be qualifled, by the text, and 
may not be correct as a gênerai proposition. j, 

[Éd. Noté.— For dthèr cases, see IMàl, Cent. DÎg. |§ ^52, '5Ç2' ; Dec. Dlg. ' 
■ !S238.*]'_ ' ■'" ,;'■ -/' "' , ■-• '.""' "■'■■■;" 

8. Mastgb aÀd SEBtvÀNT (§ 267*) — ACTTON ïoiB INJUBT TO SÉRVAN'ïv-EvrriENo'i!!. 
In an action by an employé to reeover for. an lajury fe(ïelvea whlle^ 
tendlnga machipe In defendant's paper, mlU,, the'ftdinl^slon of eyldenc© 
: that defendant's superintendent refused to allQW pZaIjatIff t<^ gq Into the 
' mill after.the Injury to examine thé machinery helcl hot,Mror, tjnder thé 
drcumstà'nces of thé case. '''. . ,! , ■ 

[Ëd. Notèl-J-For bther cases, see Master nnô, Servant; Diçci'DIgJ § 267.*] 

In Errpr to. the Circuit Court of the United States for the District 

ofiMaine^ r- ;;■,.•• ■ ,■■: ;■'■■■■ ■.■:':, ■■ 

Action by Tor Alfreds against; the Howland Pulp & Eaper Com- 
pany. Judgment for plaintiff, and défendant bring^ errorj. ? Aifi^medi 
EdwardC. Stone, for plaintiflf in brror. ' ■ -7: - ■ 

Howafd R.Ives, for défendant in error. i ;n; ,,:. 

^Beiore ÔOlit, PUTNAM, aiïdLÔWELL, Circuit' Judges:, , ' 

•'PUTNAiVI, Giïcuit Judge. This was' an àctièn 'of tbrt broUght' in. 
the Cirbtiit Gèuirt' ior the I>i^trit:t'of Maine. Thë plalntiff below wâs' 
iiijufed: 'While' t^ding a pâper-màkîrtg machine. '■ îï is> éonvenient td' 
Câll thé plàintiff bèlôw the plaintïff, and the défendant below fhe dé- 
fendant.' The Verdict was for thep'lâintifï, and thè défendant sued put 
this writ of error. 

The first question we hâve to meet is one of jurisdiction depending 
on the citizenship of the parties. The writ and déclaration originally 
described the défendant as the Howland Pulp & Paper Company and 
as a, corporation oi;ganized under the la\ys of Ma,ine. ,There,,w;as a 
corporation orgai>ized under the laws of Maine whose name; was How- -. 
land Paper ! Company; The corporation sued was ôrganized under thé' 
laws of Vemldnt. There is no question as to idehtity. The orie dr- 

•For otlier cases ses eam* topic & § numbeb lu D«c. & Am. Dlgs. 1907 to a&tf), & Kepfr Indexe* 
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ganized under the lawa of Vermont was the one intended to be sued, 
and the one which enjpîoyed the plaintifï. 

; The writ was retumable at Portland on the third Tuesday of April, 
1909., On the return da'y, the Howland Pulp & Paper Company en- 
tered a gênerai, appearance to the suit. If the writ and déclaration 
had alleged that the défendant was organized under the laws of Ver- 
mont, the défendant, , if.it had seen fit, might hâve obtained a dismissal 
of the suit, because it would then hâve appeared of record that neither 
party was a citizen of Maine; but, in accordance with the settled de- 
tecminaitions of the ,Supreme Court, inasmuch as the question dfju- 
risdiction thus involved would not hâve been a constitutional ohe, ail 
objections would haye been waived by the entry pf a gênerai appear- 
ance. ■ , ^ . / ■ ,. ^ 

As the case stood, for some reason the plaintiff, after the appearance 
was entered, amended his writ and déclaration according to the îàct, 
showing that the défendant corporation was organized under the laws 
of Vermont. Ordinarily this would entitle the défendant to makesuch 
amendaient as was necessary to meet the change of the case which 
the pldiritifï had thus brought about. The défendant sought to accom- 

• plish what Waè în f âct an amendment of the state of the pleadings by 
filing a motion to dismiss for the want of jurisdiction, which motion 
was overruled. .' • 

If, under other ànâlogous circumstances, the plaintifï had in his 
writ ând déclaration alleged himself to be a citizen of Maine and the 
défendant a citizen of Vermont, thus on the face showing a case Ju- 
diciaible in thedistrict of Maine, to which the défendant would hâve 
been boUnd to answer on the merits, and if afterwards the plaintiff had 
sought to aménd his writ by showing that he was a citizen of New 
Hampshi'ré- then the défendant would not ordinarily hâve been estop- 
ped by his gênerai appearance, because he would not hâve been pre- 

] suméd to khow' the plaintifï's citizenship, and would hâve been entitled 
to havè the suit dismissed. In the case at bar, however, when the dé- 
fendant filedits^-Çéneral appearance, it mitst be held to hâve waived 
ail thé facts which it knew; including the fact of its own place of in- 
eorporatioîn." Thërefore the amendment made by the plaintifï brotight 
in nothing which was in truth new, and nothing which the défendant 
did not know when it filed its gênerai appearance. Corisequentlyjthe 
défendant must be held to hâve waived whatever was involved in the 
errôiieous description of itself. 

On the méfits the only question submitted to us is to the efïect 'that 
the plaintiff had not been properly warned of the dangers to which he 
was subjected. Thé question is, not what we might hold if we had 

■ full jurisdiction of the facts, but that of ôur pôwer to reverse the find- 
ing of: the jury. The 'ppoposition which uhimately engaged' our at- 
tention was the dèfendant's claim that the mechanisÉi and the opéra- 
tion of' the mechanism wefè of a character plainly visible to any pèr- 
son ôf ordînàf^ mtelligencé, either with or without expérience; 'The 
plaintiiff's hand- wks eaught in broken paper which was emergingifrom 

■ betwéefl the' calénders of the machine. Normally, everything wias vis- 
ible to a përson ôf ordinairy intelligence ; but it is claiméd by thé plain- 
tiff thàt his hand was caught by the giving way of the embryo paper 



àrid tKé conséquent bunchihg of it in a way not' s'6 uhusual àé ndt tp be 
known to experts, but nqt happening so f requë'ntly that an inèx^eri- 
encèd përsdn would hâve been bound to anticip'até it. It is nëedless to 
èla,borate the proofs on a' question of this c'haràttër. , It is erioui^h to 
say ohly'thpt the circumstances were such that Sk^ë" çanno't substit'ute 
oursëlves for'the jufy in référencé to them. . ' ' .' 

'pbéré àré àltogether 15 allëged errors assignéd. Wë think we' hâve 
cdvered those tbat raise ariy substaiitial questiori. If stich is not the 
fact, itis bëcause there are sô many alleged efrors.trëatéd \vithoiit 
atiy i-eïèi'ëncès.tô' the pages of the recoi'd as requirëd by our rules, 
and w'ithôut éùfficient statements to enable us .'to pércëive their Spécifie 
beàriiigs with regard to the particular phases of the case. The 
eleyenth illustrâtes peculiarly vvhat we mean. A certain requestëd 
instruction "vvas given, oinitting the following wOrds ât the close of it, 
namely':,' ' ' ■,"'■''■■'.'"■ 

"Wti^tljer tke employé in fact does or does not know of the risks Is not the 
question, ànd Is not ma terlal." ' 

This éleàrly was not a correct statement of the law applicable in a 

■ gênerai way. Whether the employé does or does notknow the risks is, 
'uhder màny circumstances, very material; and hère, without further 
explanation, it may or may not hâve been important. One reason why 

' •weiusé. this as'an; illustration is because it is maintained that the words 

■ ottûtted werè taken from McCalflferty v. Lewando's Company, 194 
Mass. 412,414, 80 N. E. 460, 130 Am. St. Rep. 563. They are found 

' thére, not in connection with any instruction.given to the jury, but 

aé à part of the text of the opinion. The rest ofithetext explains what 

was intendèd; and, of course, as part of an opinion, itis always sup- 

-iported byi what a,ccompantesi.it, and dpesnot requireith;^ cojîipleteness 

and'accùracy demanded in à charge to a jury, , . ',■> • 

îi'jî;!» likemanmer; teferring to' the twelfth allégedefrQF, tbe requestëd 

'instruction/ wihich it is said was refused, is.statëd tp h5i,ve,bçen copied 

iimm' Stnat-t'V. West End' Street Railway, 163 )WLa6S,t8?fe':89;3, ,40 ,N. 

iE.1180. In 'that case it is found in the body .of; tili^iPpinion, apd po- 

rwhere' ë'ise.! ;Here!it is nottexplained that'it toùçhesi janyi-àssue raised 

Jdn thja:x:ase.' ' .(Éerieral: observ&tions of this; chiaracter iapply tp.^orne pf 

y ihe/bther alleged errors; and bn the whple fionë of this/class requises 

■jifurthér.ofoservation. . , ,,,;., ( j i.ion ' i J';iiri! ;::.; - ■ 

The admissipn, subject to the defendant's objeçticin, p]E, eyidgnce, in 
isttbstance that thé défendant rëfused to,,allow the plaîntiff tOigpintp 
oithé rtiill after.thfi; injury,to examine the, machinery 'where he got in- 

■ jured, shoiildfbeicbnsidered. This was pfïer«i vvith the daim >by: the 
plàintifif that bewished to show the; jury whyihe côuld not iexplain: the 
icircumstances; of the.injury better than he did. ; Quite likelyit was 
;admissiblé on tlfât point; but, whether it was oi' lîot, there ,is np .évi- 
dence of.any daim pr suggestion on the part 0fi the, défendant that 
âny possible injury could hâve cpme to it by permitting the examina- 
tipn asked for, unless because it gave the plaintifï; the usual oppor- 
tunities to aequire the gênerai information which would .hâve corne 

itherefromJ "Thè circumstances of the refusai were ; such as, being 
. made.to a strattger, would be regarded as merely discourtePUSi It:is 
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not entirely unlike a refusai by a plaintiff to permit an examination 
by defendant's physicians of an alleged injured limb which could not 
be otherwise understood. Such an examination, independently of a 
statute, the plaintiff has an absolute right to refuse, and yet, if refused 
when requested in a proper v/ay, the refusai may justly more or less 
influence a jury. It might unduly influence it, as the défendant sug- 
gests was done in the présent case; but that would be a resuit for 
which no one would be responsible êxcept the party who made the re- 
fusai. The fact is that, as the refusai related to the inspection of 
machinery, while the injury was caused by the bunching of the embryo 
paper, an examination could not hâve been of much conséquence ; and 
it was the right of the défendant to hâve had an instruction on this 
point if it had asked it, but it failed to ask it. Theref ore, in any view, 
and whatever influence the évidence may bave had pn the jury, even if 
it was exaggerated, the défendant cannot complain. The plaintiff un- 
dertook to maintain that the sole objection raised by the défendant was 
because the application was made to the superintendent without any 
proof of the extent of the authority of the superintendent; but the 
broader objection preceded this particular proposition. On the other 
hand, it should be said in behalf of the plaintiff that the superintendent 
was prima facie the person to whom an application for examination 
of the machinery should be made. It is also to be observed that jthe 
référence by the plaintiff to his inability to explain the circumstances 
of the injury was incidental, and did not bar him from maintaining 
that the évidence as offered was within the customary practice of the 
courts, as pointed out by an observation of Mr. Justice Gray in Union 
Pacific Railway Company v. Botsford, 141 U. S. 250, 254, 11 Sup. 
Ct. 1000, -35 L. Ed. 734. If there had been any claim or suggestion on 
the part of thé defenda;nt of the kind we hâve referred to, especiàlly 
of any necessity to guard the secrets of its tradé, the case mjght hâve 
stood differently ; but, in view of the circuràstances as they appear in 
the record, we see no error hère, whatever might hâve appeared if cir- 
cumstances of a différent and spécial chara:dter had been fully stated. 
! The judgment of the Circuit Court is affirmed, with interest; and 
the défendant in error recovers his costs of appeal. 



HERMAN KECK JlIXi. CO. v. LORSCII et al. 
(Circuit Court of Appeals, Sixth Circuit. Mardi 10, 1910.) 

No. 2,044.' 

Bankruptcy (§ 463*) — Appeae— Record— Amplification. 

Where, on appeal from an iiivoluntary baukruptcv adjudication, it 
appeared that the record did not coiitain ail the évidence, though ap- 
peîlant's counsel claliued that it conta ined everythlng re<iuired for an ex- 
amination of the questions souglit to he reviewed, a motion to include 
addltional matter will be granted, witli the réservation of tlie right to dé- 
termine which party should ultlmately bear the expense thereof. 
[Ed. Note.— For other cases, see Banliruptçy, Dec. Dig. § 463.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 4.5 
C. C. A. 9.] 



•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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2. Bankbuptcy (§ 403*)— AppEAL—iE3xHiBiTS— Court Eules. 

Al} application to send to the Circuit Court of Appeals the original 
boolss and records kept in the business of the banferupt was not within 
the rùle prpviding that, where there are exhibits in the trial court whlèh 
cannot bé trauscribed or torought up by proper représentation, they may 
■ be ordered trausmitted to the Circuit Court of Appeals as a part of the 
return to the • appeal, In the absence of a showing that the books could 
net be transcribed or that représentation by photographie copies, if nec- 
éssa^y, could not be made. 

[Èid. Note. — For other cases, see Bankruptcy, ' I>ec. Dig. § 463.*] 

3. Bankruptcy (§ 474*) — Rëcobd— Printing — Payment by Recbiveb. 

'Where an alleged bankrupt appealed from an involuntary adjudication, 
:he was not entitled to an order requiring a receiver of hls property to 
pay the costs of the transcrlpt and the printing of the record out of the 
proceeds of the bankrupt's estate In hls hauds, because the bankrupt 
was without the means requlred for that purpoSe. 

[Éd. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 474.*] 

4. Courts (§ 405*) — Appeals in PtiBMA Pauperis. 

An appeal cannot be taken to the Circuit Court of Appeals in forma 
< : pauperis. • 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 405.*] 

Appeal from Otder of the District Court of the United States for 
the Southern District of Ohio. 

, involuntary bankruptcy pétition by Albert Lorsch and others against 
the Hérman Keck IVfanufâcturing Company. From a bankruptcy ad- 
judication, the debtor appeals. On motions with référence to the rec- 
ord. AUowed in part. 

Thls is an appeal by the debtor from a judgment adjudicating It to be a 
bankrupt upbri a créditer'» pétition. The record flled in this court contains 
about $2,000 typewritten pages. ■ It appears from the certlficate of the clerk 
that the transcrlpt contains only such papers as the attorney for the appel- 
lant désigna ted in a prœcîpe flled In the court below. Counsel agrée that 
there is a large amount of eyidencé in the case which bas not beer^ tran- 
scribed or brou^t up to this court ; but the appellant contends that It is not 
materlal on this appeal. The original books and records kept in the business 
of the appellant, and other e^thlbits» hâve not been copled or inçluded in the 
transcrlpt flled in this court. 

C. W. Baker, Fred L. Hoftman and August H. Bode, Jr., for ap- 
pellant. 

Joseph W. O'Hara and Jonas B. Frenkel, for appellees. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. ' 

PER CURIAM. Three distinct motions were submitted yesterday 
relating to this matter. 

The first motion is founded upon a suggestion that only a part-of the 
record was' brought hère, artd that the transcrlpt does not include sev- 
eral things and inatters which it is claimed are necessary in order to a 
satisfactqry Cixamination of the questions raised. That motion we are 
' disposed tOi allowi with the réservation of power in this court to ulti- 
mately dêterrttitte wh,ere the costs of that additional matter 6i the 
transcript should bë placed, dèterîTiina:ble upon the question whether 
or not it is necessary to be brought; in ôfder to hâve a proper under- 
standing. With this réservation, the motion will be granted ; but for 

•For other cases see same topic & 5 numekk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Spécial reasons, which we do not care to dwell upon, we further order 
that the charges incident to the supplyiiig of this additional matter be 
paid by the appellees, and so of the cost of printing it, the ultimate 
liability for which is also to be determined hereafter. 

Another motion was for an order requiring that the original books 
and records kept in the business of the Keck Manufacturing Company 
should be ordered to be sent hère ; it being clajméd that there is some- 
thing about the bocks which could not be adequately transcribed. This 
motion is dènied. There is a rule, which we bave takèn f rom the Su- 
prême Court rules, so far as this branch of it is concerned, that where 
there are exhibits in the record in thé court below, such as cannot be 
transcribed or brought hère by proper représentation, as, for instance, 
models ànd the like, which bave been made part of the évidence in that 
court, they may be ordered by the judge of the court below to be sent 
hère as part of the return to the ^ppeal. The rule applies generally to 
such matters as cannot be transcribed, so as to be exhibited to this 
court as they were exhibited to the court below. The application for 
an order to send up the original books and records is not within the 
scope of that provision. It is not shown that transcription, or repré- 
sentation by photographie copies, if necessary, cannot be made. There- 
fore no ground is made which would bring the case within the scope 
of the fuie. 

Théother motion is that the receiver, who was appointed in the court 
below 'while this matter was pending there, bas in bis possession, -ac- 
cording to the showing made, iunds arising from the conversion of the, 
estate. ' It is asked that an order be made upon him to advance and, 
pay the costs of the transcript and the printing of the record, and the 
suggested diminution from f unds in bis hands, because the appellant is , 
withoût the means necessary for defraying the expehse of copyingthe 
transcript and printing the record. We think this motion , cannot be 
granted; The fund, which is in the hands of the court, is. subject to 
the disposition and control of the court by its decree. It is true that 
cir'èumstances are such as to excite regret for the disability of the 
Keck Company; but there is no précèdent for making such an ôrder 
as tbis in such circumstances merely on the ground of the poverty or 
inability of the appellant to get the case heard. Along the same line 
is the practice in cases where the appellant seeks to prosecute an ap- 
peal in forma pauperis. It had been the practice in this court iihtil 
r.ecently to allow the appellant to prosecute an appeal in forma pau- 
peris; but that practice was dropped upon the.authority of à décision 
of the Suprême Court. The Suprême Court held that the provision 
in regard to allowing an appeal to be prosecuted in forma pauperis ap- 
plies only to the court of first instance, and does not apply to the ap- 
pellate court. With due respect to the Suprême Court, whose rule is 
the same as ours, we bave changed the rule, so that now this court does 
not permit an appeal in forma pauperis. In re Bradford's Pétition 71 
C. C. A. 334, 139 Fed. 518. That being so, much less ought we to al- 
low a proceeding to be financed by means to be supplied put of this 
fund, which it may ultimately be held, by the decree eventually to be 
made, ought to go to the benefit of creditors. Thèse are, simply stated, 
the grounds upon which we deny this motion. 
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: POLLBT v. COSEL. 
(Circuit Court of Appeals, First Circuit. May 18, 1910.) ' 

■ ' No. 864. 

BANKEUÏTCT (I 404*)— blSCHABGE--SECOND PROCEEDING. 

,, Wherè si bankrupt fatled to' pbtaln a dlseharge, althougïi his pétition 
' was àisiûissed for Want of prosecution, and not on the merits, he is net 
f entitled to a diachargeln a,'Se:eoud.bankruptcy proceeding from the debts 
provable in the flrst. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 690 ; Dec. 
Dig. 1 404.*] 

Appeal îrôm the District Court of the United States for the Dis- 
trict of Massachusetts.' 

In the matter of Robert S. Pollet, bankrupt. The bankrupt appeals 
from an order refusing a îuU discharge. Aifirmed. 

Marvin M. Taylor, for appellant. 
Nathan B. L,. Cosel, for appellee. 

Before COLT, PUTNAM, and I^OWELL, Circuit Judges, 

PUTNAM, Circuit Judge. This was an appeal by a bankrupt 
agairist an order of the District Court in bankruptcy giving him only 
a qualified discharge. The bankruptcy proceedings in the présent case 
wëre eottimenced by a pétition filed in the district of Massachusetts 
on August'6, 1908. ' The bankrupt petitioned for discharge, and the 
creditoï; now the àppelleéy duly filed his spécification of objections 
thereto, setting out the ptoceedings ■ in a previous bankruptcy .where 
he had héen a créditer. The resuit was a judgment giving a limited 
discharge, the limitation being côvered by the following words: 

•'Bxcepting àlso sueli debts as were provable in certain proceedings in bank- 
ruptcy In thé District Court of the United States for the Southern District of 
New York, whJBrein on May 1§, 1905, sald Robert S. Pollet was duly adjudged 
a Ij^nkrupt." 

This exception reserved from this discharge the debt of the appel- 
lee, as the same was not only provable in the prior proceedings de- 
scribed, but wàs therein duly proved. The présent appeal arose out 
of this liriiitation. 

In the prior proçeediiigs the discharge was not in. f orm ref used, 
but the pétition therefor Was dismîssed on the ground that the bank- 
rupt had failed to prosecute, and'to appear for examination; lâches 
being apparently specifically assigned. 

We are of the opinion that the judgment of the District Court ap- 
pealed from was correct ; and, aside from our own conclusions in the 
matter, we should f eel câlled on to sustain it in accordance with our 
practice of following the Courts of Appeals in other circuits. 

At the outsèt we note the fact that section 14 of the bankruptcy 
statUte of 1898 (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. 
St. 1901, p. 3427]) provides that: 

•For other cases see same topic & % kuiibek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Any person may, after the expiration of one month, wlthin the next twelve 
months subséquent to being adjudged a bankrupt, file an application for a dis- 
charge." 

It also provides that, if it appears that the bankrupt was unavoid- 
ably prevented from filing his application within 12 months, "it may 
be filed within but not after the expiration of the next six months." 
Hère is a positive Hmitation of 18 months given by statute within 
which an application for a discharge may be made. If the position 
of the bankrupt in this case is correct, it amounts to a repeal of this 
statutory limitation. The fact that it is by indirection, instead of by 
a delayed application in the original proceeding, is immaterial, be- 
cause in the indirect f orm the resùlt would 'be quite as effectuai to the 
defeat of the clear letter and intention of the statute as if otherwise 
accomplished. However, we do not let the case rest on this proposi- 
tion, because the authorities to which we will refer are conclusive on 
more gênerai grounds. 

The bankrupt relies on Bluthenthal v. Jones, 308 U. S. 64, 66, 28 
Sup. Ct. 192, 52 L, Ed. 390, decided on January 6, 1908. There is 
nothing in it which helps him. It contains a déclaration which is, of 
course, so far as this case is concerned, a dictum, but which is posi- 
tively opposed to the appellant. There the creditor, who was the 
same creditor in both the first and second bankruptcy proceedings, 
failed to appear in the second proceeding to object to the discharge, 
as otherwise the creditor has done hère. . Therefore in the second pro- 
ceeding there was a clean discharge. This was ofifered as a discharge 
in the state court against the creditor, and was held to be efficient. 
The Suprême Court sustained the judgment of the state court, but 
solely on the ground, to put it briefly, that there miist be at least plea 
in légal proceedings. The opinion, however, used the following phrase- 
ology: 

"Undoubtedly, as in ail other Judielal proceedings, an adjudication refiis- 
ing a discharge in bankruptcy finally détermines, for ail time and in ail courts, 
between those parties or prlvies to it, the facts upon which the refusai is 
based." 

This as the expression of the learned judge who wrote the opinion, 
and of the other judges who concurred therein, would be sufficient 
to bar the appellant hère, if there had been an adjudication on the 
prior proceeding, or anything beyond a mère dismissal. Where there 
is only a mère dismissal for want of prosecution, it is so often held 
that parties are not fuUy estopped thereby that the language we hâve 
quoted does not necessarily apply hère. Nevertheless, the questions 
we hâve hère, in one form or another, hâve been before Circuit Courts 
of Appeals m other circuits three times: First, in Re Fiegenbaum, 
in the Circuit Court of Appeals for the Second Circuit, decided on 
February 25, 1903, 121 Fed. 69, 57 C. C. A. 409 ; second, in Kuntz 
V. Young, in the Circuit Court ôf Appeals for the Eighth Circuit, de- 
cided on July 28, 1904, 131 Fed. 719, 65 C. C. A. 477; and, third, 
• agâin in the Circuit Court of Appeals for the Second Circuit, in Re 
Kuffler, 151 Fed. 12, 80 C. C. A. 508, decided January 7, 1907. In 
,the first case a discharge had been refused. In the second and third 
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<àèës 'thé '|3etitiôh'frir^;fi-"dîschal-ge 'had bëen dismisséd for want' of 
prosecutibn, tHe samè as hère. And yet the same resuït wàs reached 
practically in each case, ail in support of the judgment of the District 
Coiirt iioW appealed from. In the last case the précise form of dis- 
charge which _was gràntëd hère was approved in advance. Therefore, 
both onî principle and on authority, wé accept the conclusions of the 
District Gburt. ' ! 

The:judi;mient appealed from is àffirtned, and the appellee recovers 
his costs of appeal. ■ 



:;; -;ilû,;re ,HARRAI/SON. 
{Circuit Court oî ÂRpedls, Elèhth Circuit. May S, 1910.) 

■■"i[,'y ' No. 101. ....'; '\.. ,'., 

Bankeuptct (§ 258*) — Sale of Moetgaged Peopertt— Liabilitt of Mobt- 
GAGEE FOB Commissions. 

A court of bankruptcy is not a court of, gênerai jurlsdiction for ttie ad- 
judication of controyersles or the administration of assets ih whicti tlie 
ba:nkrupt's estàte IS In nrt wise Interestéd, and' If It undertakes to sèll 
property wHleh is subject to a mortgage, tlie validity of which is ua- 
questloned, it is to be assumed that soiae benefit was expected to accrue 
to the gênerai creditors, and if the proceeds are insutBcIent to pay the 
mortgage the holder is entitled to the full amount, without déduction for 
the commlssiops Of thé tr).istee and référée, where there is à gênerai es- 
tàte from which theymay bepaid. 

[Ed.- Notei-^For other cases, see BankrUptcy, t)ec. Dig. § 268.*] 

Pétition for Review of Order of the District Court of the United 
States for the Eastern lf>istrict of Missouri, \, 
. Iij, the matter of Josièpil H. Huggins, bankrupt. On pétition by 
George'G. Harralson, trustée, for review of an order of the District 
Court. Affirmed. 

The foUbwing is the opinion of Dyer, District Judge, in; the court 
beloW:" '■.-..; 

This is a proceeding for review of an order made by the référée in bank- 
ruptcy, directing tlj.e Oz^r.k CoQpera,çe & Lumber Company to pay to the trus- 
tée of the baii&upt éstate 'the sum of $1,500, beliig tbe amount bid fcy It 
for à sàwnlrtll and hoop iriàchinery'sold' by the trustée pursuant M the order 
«f the référée. ' It appears f rom the certiflcate of the référée that^t the time 
.ofiithe adjudication-of bjankruptcy the,Ozark Cooperage & Lumber Company 
[laid a,.«alld chattel mortigage uppn tte. sawmill and machinery of bankrupt, 
' 'sécuririg ail indébtédness Of |1,64(). ïhé' Ozarii Cooperage & Lumber Company 
'^toved its clalm for the debt due It before the référée, and the ehattel mort- 
^ gagé- securlng such elalm wâs adjudged vaiid by the référée, and the clalm 
;,^llowed: as «tsecured clalm; It .was stipulated between the trustée and the 
.Oaark Compaijji ,tl^at the.property covered.by .,tbe ehattel mortgage mighf, be 
sold by the trustée iiûder an, approprlàte order of the référée free ând cléàr 
of the lien of' thé mortgage, aild ■ the lien transferred to and held uptiù the 
proceeds of sach' «aie. Pui^suaiit to such stipulation thé référée made an; dr- 
4er authorlzingithe: trustée tosell the property described in the chattelmort- 
ga,ge at public or private saje, such sale to be subject to the apprqval of, the 
' référée, and ' tb deposit the proceeds ' of sale in a designated deposltory^ In 
accordance with the order of the référée, the trustée ofCered the property for 
sale, and it was bid In by the Ozark Cooperage & Lumber Company for the 

•For othef cases sée sâmë toplo &"§ ndmber in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe» 
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Bum of $1,500. The sale was duly approved by thé référée, who enteed an 
order directlng that the property be delivered to the purchaser upon the pay- 
ment of "Bufficlent t'unds to meet expenses of eale and conuulsslons, name- 
ly, $85." 

It appears that In the first Instance the trustée only demanded that the 
Ozark Company, in carrylng out Its bid, pay hlm $70 for hls commissions and 
$15 for commissions of the référée, making an aggregate of $85. (See report of 
trustée, Exhlblt F.) Afterward the trustée Inslsted that the Ozark Company 
pay him la money $1,500, being the full amount of Its bld for the property ; 
purChased. Thé Ozark Company decUned to pay the purchase priée of $1,500, 
or any other suœ, In money, but Inslsted upon Its rlght to f ulflU Its bld by en- 
terlng a crédit of $1,500 upon Its secured clalm of $1,640, whlch had been àd- 
judged by fhe refei-ee to be a vàlld flrst lien upon the proeeeds of the prop- 
erty purchased. The référée thereupon made an order directlng the Ozark 
Company to appear and show cause "why they pçrsistently refuse to pay the 
purchase iponey for the property." The Ozark Company filed a return to the, 
order to show cause, In whlch It set up that It had a flrst lien upon the pro- 
eeeds of the property purchased by It, that it had infôrmed the trustée of its 
wllllngness to bavé the amount of its bid credlted upon the secured clalm, and 
that it was advised by its oounseî "that it is entltled to crédit the full pur- 
chase prlce upon its sald, secured daim, and that It cannot be eompelled to 
pay the purchase prlce in ca^." The référée thereupon made an order direct- 
lng the Ozark Company to pay the trustée the sum of $1,500, the amount of 
Its bid, on or before May 25/ 1909. Upon the pétition of the Ozark Company, 
duly flled, thls order has been certifled to th«; court for; revlew. 

Under the facts hère presented, I am of opinion that the referee's, orde? 
was erroneous and should be set aside, . The Ozark Company had a first lien 
upon the property bld In by It and the validity of thls lien was not only uh- 
disputed, but had beeri erpressly adjudlcated In the bankruptey proeeedlngs;' 
There appears to bave been other property out of the proeeeds of whlch the 
eosts and expenses of the bankruptey proceeding could be met ; but, whpthér, 
thls was thé Case or not, the secure(J credltor was entltled to the.entlrè pro-' 
ceeds of the property upon whlch It had a lien untll its debt wàs tvlly sâtis- 
fied, and no part Of sueh proeeeds eouid properly be withheld from it' to pay 
commissions of the triistee and référée or other eosts of the bankruptey ad- 
ministration. Smith y. Twp., 17 Am. Bankr. Rep. 745, 150 Fed. 257, 80 C. C. 
A. 145, 9 L. R. A. (N. S.) 876; Matter of Anders Téléphone Company (D. C.) 
13 Am. Bankr. Rep. 643, 136 Fed. 995; Mills v. Virginla-Carolina Lumber 
Company, 20 Am. Bankr. Rep. 750, 164 Fed. 168, 90 C. C. A. 154, 21 L. R. A. 
(N. S.) 901. Furthermore, the Ozark Company was entltled to crédit the 
amount of its bld In partial satisfaction of its secured claim, and the référée 
erred in making an order whlch deprlved it of thls rlght. In re Saxton Fur- 
nace Company (D. C.) 14 Am. Bankr. Rep. 483, 136 Fed. 697; In re Waterloo 
Organ Company (D. C.) 9 Am. Bankr. Rep. 427, 118 Fed. 904. 

It taay not be out of place to say that a référée in bankruptey should not 
permit a trustée in bankruptey to undertake the administration of property 
upon which there are incumbrances, the validity of whlch are not dlsputed, 
unless there appears to be some reasonable probabillty that there wlll be real- 
Ized from the Incumbered property some surplus for distribution to gênerai 
credltors. Wliere no beneflt can resuit to gênerai credi tors from the adminis- 
tration of Incumbered property, It Is usually the wlser course to permit lien 
credltors to enforce their liens by approprlate proceedings outside of the 
bankrupt court In the présent case the controversy is really over the right 
of the trustée and référée to commissions on the ptoceeds of the Incumbered 
pj-operty, and thls dispute would bave been avoldéd If the mortgage credltor 
had been permltted to foreclose hls mortgage in the ordinary manner outside 
ef the bankruptey court 

The order of tiie référée pf May 17, 1909, wlll be vacated and set aslde, and 
an order entered directlng the trustée to dellver to the Ozark Cooperage .Com- 
pany the property purchased by H, upon Its entéring satisfaction of Its se^ 
eured clalm and ci-editing the sum of $1,500 upon Ita claim heretofore allowéd 
agalust tlie bankrupt estate. 
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Frank Kelly, for petitioner. ^ -or 

George 3- Webster, for respondent. 

Before Ho'OK and ADAMS, Circuit Judges, and McPHERSON, 
Dîsbict Judge. 

HOOÇ, Circuit Judge. The trustée in bankrUptcy complains of an 
order of the District Court sustaining the right of a lien créditer, who 
purchased the incumbered property at trustee's sale, to hâve the pur- 
chase pirice creditéd on his allowed claim, instead of requiring him to 
make: payment in cash, and denying the trustée and référée their com- 
missions out of the proceeds. 

Among the assets of the bankrupt was a sawmill which was subject 
to a rnortgage securing a note for $1,640. It was admitted the mort- 
gage was valid and a first lien. The rnortgage creditor's claim was ac- 
cordingly allowed as a secured one. The trustée and the creditor 
joined in a pétition to the référée that the property be sold free of the 
rnortgage and that the lien lie transferred to the proceeds. The péti- 
tion was granted, and at the sale duly made by the trustée the creditor 
became the purchaser. The purchase price was $1,500, and the cred- 
itor asked that it be creditéd upOn his allowed claim without déduction. 
The référée ordered him to pay the price in full to the trustée, or to 
pay their commissions on the sale, amounting to $85. The creditor de- 
clined to do either, and upon his pétition for review he was sustained 
by the District Court. The trustée complains of the action of the 
court. 

A court of bankruptcy should not assume charge of incumbered 
property and liquidate the liens on it, unless there are reasonable 
grounds for believing some advantage will accrue to the bankrupt's 
estate. If thé validity of the liens is unquestioned, and their; amount is 
such that there is probably no excess of value in the property, it should 
be surrendered to the lienholders or others entitled, unless some other 
reason appears for retaining control. A court of bankruptcy is not a 
court of gênerai jurisdictipn for the adjudication of controversies or 
the administration of assets in which the bankrupt's estate is in no wise 
interested. If, however, cqgnizance is taken, it should be assumed 
some benefit or advantage was expected, to accrue to the gênerai cred- 
itors-, and if it résulta otherwise it is équitable to make the gênerai 
estate bear the cost of the proceeding. Hère the proceeds of sale did 
not equal the admitted incumbrahce, and the deficiency should not be 
f urther increased by deducting the commissions of the officers, if there 
is a gênerai estate against which they can hci charged. This is in 
analogy to the gênerai practice in equity in foreclosure cases, where, if 
possible, the judgmerit lien çréditdrs are paid in full, and if a deficiency 
results f rom deductiiig 'the,eosts f rom the proceeds it goes as a judg- 
ment against the debtor. It appears hère that there was a genera,l 
estate of the bankrupt out of which the commissions might be paid. 
Th'erefore we rieed not djeferinifiè'what should bè donc in case of a 
sale by a trustée in bankruptcy at the instance or with the concurrence 
of a lien creditor, a déficit of proceeds, and no gênerai e;state. 

The creditor was entitled to hâve the purchase price creditéd on his 
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aHdwed daim. • it would hâve been a useless cisreniony for J^iim topay 
the $1,500 into court and then bave it repaid..bitn after crédit on bis 
allowed çlairn. ■ 
The pétition to revise is denied. 



RICHARD T. GREEN CX). v. YOUNG. 
1. (Circuit Court of Appeals, First Circuit. May 27, 1910.) 

No. 870. 

Master and Servant (§ 116*) — Master's Liability for Injtjby to Employé 
— Deeective "Ways, Works, or Machinery." 

Under the Massachusetts employer'» liabillty aet (Rev. I/aw's, c. 106, I 
71), as construed by the state courts, a staging built by a shipbuil4ing 
Company under thç direction of its superintendent arouiid a vessel under 
construction for the carpenters and caulkers to work upon and requlred 
for that purpose is a permanent structure which constitutes "ways, works, 
ôr machinery," withln the meanlng of the statute, and a defect in its con- 
struction by a failure to spike one of the cross-pawls to the uprlghts may 
authorlze a recovery against the eompany for an injury to an employé 
resultlng therefrom. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 207 ; 
Dec. Dig. § 116.* 

FoT other définitions, see Words and Phrases, vol. 8, pp. 7420, 7421.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Hebron E. Young against the Richard T. Green Company. 
Judgment for plaintiff, and défendant brings error, Affirmed. 

Milfred O. Garner, for plaintiff in error. 

Endicôtt P. Saltdnstall (Sanford H. E. Freund, on the brief), for 
défendant in error. 

Before COIvT, PUTNAM, and LOWELIv, Circuit Judges. 

COLT, Circuit Judge. This is a writ of error for review of the 
rulings of " the Circuit Court in an action to recover damages for Per- 
sonal injuries. 

The Richard T. Green Company, défendant below, is a corporation 
engaged in the business of shipbuilding; and early in 1909 it had 
begun the construction of a vessel 173 feet in length at its yard in 
Chelsea. In February, 1909, a staging was built around the vessel, 
upon which the carpenters and caulkers worked. In the foUowing 
June, Young, the plaintiff below, who had been employed by the Com- 
pany as a caulker since February, f ell f rom the staging, and ïj^as in- 
jured. At the time of the accident he was engaged in raising one of 
the planks to a cross-pawl higher up on the staging, when the lower 
cross-pawl on which one^ of his feet rested turned or tilted, and he 
fellto the dock below. 

The case' w^^s Bubmitted'to the jury on two counts under the Massa- 
chusetts empioyer's lialDility act (Rey. Laws, c. 106, § 71) ; the seCond 

•For pther case» see saijie topiç & j nÇMeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r IniléiéS 
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countàllégîng that tlife inj.ury complâined 'of was câtJseâ by r'eason of à 
déféct iil' thé "vviàyS, iïirôrks, or niàchinery" of the dfeléftdant. • 

In regard to this count, the défendant asked the Circuit GôUrt for a 
ruling that there was no évidence that the stagirlg' iri question was 
ways, Works, or machinery within the meaning of the statute ; and the 
principal exceptions are based upon the refusai of the Circuit Court 
to make this rulingjy ;, , ,• ., , <•-:■:■, ■ i 

We find,no error in this ruling, since it is clear, in our opinion, that 
there was 'évldericé upon which thé "jury might find thà-t-thft staging 
was ways, works, or machinery within the meaning of the statute, as 
conçtrwed.by.the lyTassachusetts., courts. ,,Therç, was évidence that the 
business ojf thé défendant reqWed. the use. oî|itagiin(^;'' that' th^ P^r~ 
ticuiâir staging was built under the direction of the dçfendànt's super- 
intéhdsèrttV' that the défendant furnished theitiaterial for this express 
pljffio,^^,'; ,'aiid th^t this staging; was, a permanent structtire in' the sensé 
in wtfich 'tHe'W.qrd: "permanent'Mi^'s. been appiiéd,':'t6 sii^îj^r stïù'ctures 
by the'stàteeourtJ There was also évidence of a def cet, iil. the'.' con- 
struction of thé staging by reason of thé failure'to' spike the icross- 
pàwl ^ updri' which' the pla'intifï rested his foôt to thé uprights, as well 
as^thesjUpperiiÇrxjssypaTjvl oyer which he was leaning at' the tirné he fell. 

The case at bar cannot be distinguishéd in pnhciplej,frQiri,;^rendible 
V. Connecticnt îRiver Manufaoturing Company, 16Q ;;^J(9,s^,!l3i^, ^5 N. 
E. 675, Donahue v. Buck & Co., 197 Mass. 550, 83 N. E. 1090, 18 L. 
É:'A.tN;'êO'4'?6,l!toberty V. Bo6th,'200.MâsS.-52â,' 8«rN.'E. M5^ 
Poster V. New York, New Haven & Hartford Railroad;Conipany, IS?' 
Màééj' 3lV 72 'N! E. 331. Thé othfef class of cases ùpbn which the 
défendant i-éliéaf' relate tô tertipcîrary stagings put up'by the workmeri, 
themselves. Burns v. Washburn> 160: Mafes' 457, 36 ,N,S- X^^V. Adas- 
ken v. Gilbert, 165 !Mass:.443, 43 N. É. -199; ReyçoJdswj^Barnard, 
168 Mass. 226, 46 N. E. 703. .-,r-,rr- i/ : ■ . :■ 

We have.,c,Gns<ider,ed;yhat seenjs, \a us theonly çubsta^itiaj question 
raised by thé exceptions'. The othér requests for rulitig's wéré plainly 
riot, warrantée! bythe facts iiirthe case, or were not a f ull. and cqrrect 
st'atement of the law, and were theteforé. properly'fefused by thé Cir- 
cuit Court. '■'■' . .1 ., . ■..;,,■, .'"■/, '■ 

The judgi^ent of the Circuit Ççurt is affirmed, wi.th interést;. ànd the 
défendant in érrprrecovers his costsof 'àppe^l, ' '. , ' 



^KNITTER V. CHICAGO, L. S. & E. RY. CO. 

i -r. (Cilreuit ; Court of Appeals, Seventh Circuit. May U, 1910.) 

..; ,■ '. ,,'■.,„, ^' , ^ ' '., , 'No.;i,576. '. /,;■ ;''' , ' ', / '' 

JifAStEE' AND SERVANT (§ ISO*) MASTÉB's lAABILnS FOB' iNaUET TO SbKVANT* 

—RahiRoads— Négligence of Fellow Servant— ^WIsconsiN , StJfTpyE- 
.,; ,.,,;St. ,WiSj.,lS&8, §,181^, fis amepdea, -by Xa,Y« sl^OS, 0.448, \vjiiçli,.jnîilîes a 
; , railrpçw^ CQinpany Jlable for an injury to an eil^ploye ''wûile eiiga^ed Ipi 
' tïie lltié of his dùty as sucli and which siiali hâve been caiisèd by the 

•For otlier cases' dee twme toplc £ S numbEb in Dec. & Àm. Digs. 1907 tb date, & Rep 'r lûdexeK 
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carelessness or négligence of any other ♦ • * employé while in tbe 
discharge of, or fallure to discharge his duty as suoh, provided that such 
Injury shall arise from a risk: or hazard peculiar to the opération of 
railroads," abolishes the fellow servant doctrine only in case of Inju- 
ries to employés of common carriers while engaged in the Une of their 
duty "as such," and the statute bas no application to the case of an 
InJury to one of thé crew operatlng an engine used solely in inoving 
slag cars on the premises' of a Steel company f rom< a blast f urnace to 
tbe dumping grbiihds, although the crew were employés of a railroad com- 
pany which bired them and the englne to the steeb company. i 

[Ed. Note. — For other c^ses, see Master and Servant, Cent. Dig. | 363; 
Dec, Dig. § 180:*] 

In Error to the Circait ÇoUrt of the United States îûr the Eastern 
District of Wisconsin. ' ' 

Action by Frank Knitteragainst the Chicago, Lake Shore & Eastern 
Railway Company. Judgment for défendant, arid plaintifï birings 
error. Affirmed. 

The facts are statéd in the opinion. 

Hugh Ryan, for plaintiff in error. 

Clarke M. Rosecrantz, for défendant în error 

Before GROSSÇUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSGUPr Circuit Judge, delivered the opinion: ,; 

The plaintiff in error (plaintiff below) brought this action to recover 
for- Personal fej-uries received by him under tke . following circum- 
stances:' Défendant inierror is a common carrier, operating; a rail- 
road; a portion of which is in the State of Wisconsin. Thé Illinois 
Steel Compaiiy bas a blast furnace in the City of Milwàukee, in that 
State,! adjacent to the railroad, and connected ther-ewithby the neces- 
sary switches. 'A traok leads from this blast furnace, over the grounds 
of the steei Company, to some dumping grounds on the lake shore, al- 
so within thfe grounds: of the steel company; said track being uséd 
exclusively to remove the "waste product of the steel company, known 
as "slag,"' from' the furnace to the dumping grounds. Incidentally, 
this track is Èorinected with the défendant in error's traeks by a switcli. 
The only cars used on the track are what are known as "rubbish bug- 
gies," peculiarly oonstructed for the removal of slag. The défendant 
in error, for- a certain stipulated price per day, furnished the locomo- 
tive and crew thât hàuled thèse rubbish buggies back and' forth bç- 
twéen the f urhace- and the dumping grounds ; and at the time of the 
accident, the plaintiff in error was one of this crew. The accident was 
due to the fact that the engineer of the locomotive, without notice, 
started his engine while plaintiff in error was engaged in cleaning 
some slag off the track in front of the engine. Except for a statute of 
the State of Wisconsin, the relation of plaintiff in error and the en- 
gineer was admittedly that of fellow servants. 

The statute (section 1816, St. Wis. 1898, as amended by chapter 
448, Laws 1903) is as follows : 

*lrot other casea see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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''Bvery 'railroad company operatîng any raili'oad \yhk'h is inr whole or in 
part wlthln thig state shall be liable for ail daiuagês sustalned wlthiia the 
same by any of its employés without contrlbutoi'y negllgeaceioilbis part: 

■•'1. ■*.*,♦,; ■ . „. , ;, ,;,. 

"2. iWhen such Ihjury is sustalned by an offlcer, > agenti servant or employé 
of such oompany,. whlle engaged in the line of his ;duty as such* and whioh 
shall hâve been cdused by the carelessness or négligence of isuiy ;other offloer, 
' agent,! seirvant or employé while In the dischfl;rge of or! for, failurç, to dis- 
charge, his duty as ■■ such, • provided, that such Injury shall arise f rom > a risk 
or hazard peculiar tO' the opération of railroads.î' , ,;'.,:, i il ;> 

Théstattite/ when analyxed, clearly shows tHâtitwàs the intention 
of the législature to confine the abolition of the félîôw servant' doc- 
trine ^oijiin jurées sustaiped by employés pf: a eojnmon , carrier, only 
while engaged in the line of their duty "as siich," and when caused 
by the i^egligemce of other .fellow servants while engagèd in the dis- 
charge, qf their çîuty "as such," the particular injury Itself to arise 
from a rislc ôr hazârd "pécuHar to the opération -of , railroads" as 
common carriers. Indeed, it was necessary to thus'lirhit t;hê applica- 
tion of the statute to save it from being ù'ncohstituti'ohàl.' Kiley v. 
C, M. & St. P. Ry. Co., 138 Wis. 215, 12Ô Ni W. 756^ McRivergan 
V. L,umber Company,, 124 Wis. 60, 103 N. W. 332. ,.: ■:. :! . i • ,. ■■:/ ' 

The furpishing of a loconiotiye anda creWîtOjmqve theçe slag bug- 
gies betwéen the fufnace and the dumping ^foùrtds irivolves, in our 
judgment, no risk or hazard "peculiar to the opération of a railroad," 
and the crew engàged therein are not, for thé tirncbëin^/ engaged in 
the line of their duty as employée of a common carrier "as suèh." 
Such work is'iidt, in any sensé, the opération of a railroad. A team 
of 'horses,'Or a road engine, hauling thèse buggiesj iwould be just as 
much the opération of a railroad as was thè h^atter und«r considéra- 
tion; and the mère facf that the motive pb!w€r fûrnished wâs the 
fwopertyof 'the railroad company, and that the creW' operatihg it wefe 
employés of the railroad, no more makes it the opération of a railroad, 
within the meaning of thestatute — differentiating a railroad.in its re- 
lation to the public from other enterprises in this respect-— thanwould 
the fact that the horses or the road engine belonged to the railroad, 
make the hauling of the buggies by the horses or the ;roàd engine the 
opération of a railroad; or the fact that any other labor donc by rail- 
road employés,; not connected with its opération as a comrnon carrier, 
would make the.matter of which the employment was a. part, an opéra- 
tion peculiar to railroads, or the employment one in line of the em- 
ployé's duty to a commori carrier as sUch. McKiyergan v. Luinber 
Company, supra.. The case presented, therefore, was not one coming 
within the statute. ; ; ■ 

The : judgment will be affirmed. ^ 
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KlPPER T.. UNITED STATBS. 
(Circuit Court of Apiieals, Élghth Circuit. June 10, 1910.) 

:, No, 2,868. ' 

i. Cbiminal Law (§ 824'*)— Instructions— Necessitt of Eequest. 

An accused cannot object to thé court's failure to charge on a légal is- 
eue, in tbe absence: M a^regiuesit therefor. 
[Ed. Note,-^For otber, cj^see, seeCriniinal Law, O&nt. I>ig. §§ 1996-2004; 

/ ;, Dec. Dig. § 824.*] ,, \^.^, ■ • . ,.,;, _ . .;,■■,,, 

?. Criminal Law (§ : 827*)— Instructions— Bequests to , Ouarge— Suffi- 

CIENCy.'' ,.■;,'.' 

', A. bare exception to à charge g^yen- is not équivalent to a request to 
chargé.' ■ ' . i:--^ ■:■■'< r < ■ : v, 

• ; [Ëd. Note. — Forother caSês, see Ôrlminal Law, Dec. Dig. § 827.*] ■ 
8. CEiMlNAli' -Law (§ 1186*)-^Appeal— Reversai,. 

Where the tecord jf ails, to disclose proof of ail tbe essential éléments of 
u'^n: offense* .or évidence frojn which the juiry uiight hâve found them, the 
Circuit Court of Appeals may set aside the conviction, though the ap- 
propriate objection has not been made. . 

[Ed. Note. — For other cases,' seé Cr'iminal Law, Dec. Dig. § 1186.*] 

On pétition for rehearing. Denied. 

For formçrppinion,,.sp.e,J.,'i;8 Fed. 24. 

P. H. Çullen, Thomas T. Fauntleroy, and Shepard Barclay, for 
plaintifï in error. ' .if; 

HOOK, Circuit Judge. The conviction and sentence of Ripper for 
violations of the oleomargarine act (Act Aug. 2, 18à,6, c. 840, 24' Stat. 
209 [U. S. Comp. St. 1901, p. 2228]), was affirmed by this court. 178 
Fed. 24. A pétition for rehearing has been presented. Some of the 
grounds set forth hâve alreàdV beén fully considerëd and wè db not 
think the conclusions r'eacliëd snould be disturbed. Of the others there 
is but.one that iieedbg noticed. , 

One of the counts in the indictment charged a violation of section 13 
of the act, which provides that whenever any stamped package con- 
tainihg oleomargarine 'is emptied it shall be the duty of the person in 
whose hands the sâme is to'destroy utterly the stamps thereon, and 
imposes a penalty foi; the, willf ul negleçt or refusai to do so. Com- 
plaint is now made that the trial court refused to instruct the jury that 
in order to convict it was necessary they should find the negleçt to 
destroy the stamps was willful, and that this matter was assigned as 
error, but was not considerëd in our former opinion. It is said in the 
pétition for rehearing that counsel for the accused requested such an 
instruction, and it was refused. The record does not disclose that any 
requests whatever were made of the trial court. At the conclusion of 
the- charge counsel merely excepted to it upon a number of grounds, 
among which was one that the court failed to instruct that the neglect 
to cancel the stamps must hâve been willful. This exception is the 
sole basis for the statement that a request was made and refiised. It 
is the sèttled rule that if a party desires an instruction upon the law 

•For otber cases see same toplc & I'ïjdmbeh in Dec. & Am. Diga. 1907 to date, & Rep'r Indexés 
179 F.— .H2 
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he must ask for it. Texas & Pacific Railway v. Volk, 151 U. S. 73, 14 
Sup. Ct. 239, 38 L. EdL 78- ■Isaàès-«Um«édiStates, 159 U. S. 487, 16 
Sup. Ct.(51,,4Q.Iv. Ed. 2^9,; GoldsV-V- Upitçd gta^es, 16,0, U. S. 70, 
16 Sup. Ct. 216, 40 t. Ed. 343 ; Backu's v. 'Dëpot'C:o., 169 U. S. 557, 
575, 18 Sup. Ct. 445, 42 L. Ed;«5-3 ?"ÎIumes v. United States, 170 U. 
S. 210, IS.Sup. Gt. 602,42 Jv. Ed. 1011.; ;A .haree.xcçption .to,a charge 
is hot'equivaîent to a reqtiest. -If 'thei record Defore us-,had failed to 
disclose proof of ail the essential éléments' of thc offense 'or évidence 
ùoin which tHe jury mîght hâve fôatid- thém, >l^^e might very properly 
set aside the conviction, though the objection was not raised in the 
appropriaté way'.'- Wiborg v. UnitédStatés, 163 U. S. 632, 16 Sup. Cl 
.1127,,.11£I7, 41 ly. Ed. 289 ;, Clyatt V. .l^nited Stjates, 197 U. S. 307, 35 
Sup. Ct. 429, 49 L. Ed. 726; Williàmson v. United States, 307 U- S. 
425, 28. Sup. Ct. 163, 52 L. Ed. 278; Gra;wford v.., United, States, 212 
U. S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465; Williams v. United States^ 
88 C. G. A. 396, 158 Fed. 30. , But that was not the , case. There was 
sùbétàritial proof of allof the éléments of the offense and of the^guilt 
of the âccused.- ' ■ ■ ' ■' ,•;■" 

The pétition for rehearingis denied. ', '^ ., / 
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(Circuit Court of Àppeals, Slxth Circuit. April 5,, IS^li^,) : ; , 

No. 1,976. 

1,, Pateuvxs (§ lés*)— Construction— Pkoceeding'sïn Paient Office. 

Where an àpplicant for a patent acqîîlesCés in the rejectiôn of elalms 

presëntèd, abd ainends tbe same or, sut)Stitutes others to mfeet, thô objee- 

■ tions'wf-tàe Patent Offl,ce, be jflpstfitte deemed to JiâX? surrendered £^Ild 

,, dlsclaimedrWhat lie; thus conceded,-£»nd j^bound by ttie Uipitations so iin- 

posed, and it-is immaterial wbétbçr the office Was rlgM.or wrong In. te- 

'' jectin^ the 'original claîiiis. '• ■■;«■(!; r.- :aM .^M-' idot," .•; ,^ ■ •',: 

[Ed. Note. — For other cases, see Patents, Cent. Dig.-'S 244; Dèe. 'Digi^f 

■ ■ -168;*]; -■ ;;- ■ ■' ' ■ ;^^ - >:-n-^:rl ■,,,;, ,; , t:r- ■■ j -, ,,,: ■,,.: ; 

2. Patents (§ 3l28*j-—lNFBrNaEMEîif T*^dAiîGo "VESsfcfi.f 'V :' i::,/ h 

!i: .: The Gainpbell: patent;, Nb. '675,8^2, if (jr,,f.€?irgp n^ess^i, as llmlted bj? ; ^tj^ 
. proçeejllîigs in. the Patent Office,, /ielci,npfi,infricg^- i .'■/,' 

A^peal from the Circuit Cburfof 'the Uriïtèd'^tàtès tôt thé NôMh- 
■'erri E)istri(it pf'.Ohib.^' ';'- ' '''■'''' ''' ■ 'y' '[ ■"'■' •'' '■■ ''''•'■ 
■ Suit ïn equity' by Jariiès. Campbell âgâmst the- Ametican 'Shipbuild- 
ïng Conipany. Decréë for ' défendant, anè éoiiriplairiarit' appeals.' A'f- 

firmed'^V'' '' - ■- ';:■;- ■ ■ ,,i - iv,-'.- ■..-. jr- ;•„,, ' '.<:■■■--, 

W!,L..i*ierce, for appéllani,,,. ,, ;,, - ' ,.'.,,'• .,'. , ■ . i''..' 

../Charles Neavç,. for appel.le.e.:.. '■, ,'" ' ,. '. ' .',!',!' 

, ^ Befpre'.SEVERENS. WARRI'NGTON.' and ,KNAPPENi; Gircuit 

„■ JudgeS. i ; .' . . ■: ■ r :,:.-: ■,::; ' -i ■ ,' ;'..,:,:•; 

.-: WARRINGTON, Circuit Judge.'; This îs a: suit for infringementof 
patent; issued to James Gampbell under date- of: Jtine 4, 1901,.;No. 

*>For other casea see same topic & S »UMBBfi.dn Çec. & Am. Dlgs. 1907 t;p date, & Rep'r indexes 
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675,812, for improvemènt ih navigable vessels. The answer comprises 
déniais of utility, infringeu?ient,,and,,the quality of invention, and aver- 
ments of anticipation throiigh! varions patents ' of tlie United: States, 
Great Britain, and FrancéT and alsb averments of âmendments made ôf 
the application while pending in,the patent Offtcè, wHereby Campb.ell 
is estopped fxom claiming that defendant's vessels, are within the. 
scppe of the patent. Thelatter défense was sustained in the court 
below," and fhe',fcausé,is pendln^'Héré on appeal. ' 

If the conclusion reached by thé learned trial judge shalt prove to be 
correct, it will be unnecessary tq détermine any , of the other issues 
made in the pleading-s. ^The patentée states in his spécification : ■ , 

'■Tliis Invention relates to na\lsable vessels. Its object being tlie cimstrUc-' 
tipn at,d nvJdevate.ços): ofta stfOn;g vessel çapabje of carrying Ueavy cargoes, 
aud in partlcular dron ore, ip, Sjuçh ■ a maniier tluit no part of the c-àrso shall be 
screeried f rbm the açtloii o( the dlschàrging apparutusby any part of the hnll. 
Aécoraing to thîà Invention ai.'trunk ot^hôitper is Constru(?tèd iùMie veSael: ex- 
tending from the stoke-boïdibulkJieadiQt the machlnery 'spaee,- whieh, prefer- 
sibly, should, be sifci^ted ln;t}ie-stçpit,,pr-,\v,Uere a cross-bunker bnlkhead Is flt;ted. 
frpm tjie fp.rviTard, ercsp-lji^nkigr bu'jkhead forward to tlie collision bulkhead, or 
as far for*ard 'asthe ■fôr'iil' of the fehlp vvill permit! ^\^lere the eugines' are 
îimidsbipsv two or ihbre IPnèitudlriàl 'trmiks or hopiièrs niay be provlded. To 
obtilate.fbhelqss of sfcrength'îwhieh otberwise thlia. eoiistruetiouwonWiin volve, 
owlng to thjeïabsence, of, hpld and deck hçaais, it'is proposed to ,make.the trunk 
or hopper bulkheads of snbstanfiàr coiistructibu,' by intr'oducing iiito theni 
heavy plating and imnierous stifîeuers, and also to eonuect thèse bùîlîhéads' 
tô'the' matn';fi-aiii^s bf tli'*-vesgeIaMi to the sifle plating by beams of. heavy 
scantlîiig ana by thîete dêck-pliâ'ting anâ stringers. ' ïhere may be weather and 
partial 't-rt-een-decks. ■'Itils^prefèrped that the two'sides of the ship'aloilgside 
the trunk or hopper slionld be of sufflcient stréùgtti in themiselves and;inde- 
pendently of, the stvength of the .trunk to sustaiu ail local stresses likely to 
be bl'bught lipbri them." The sjirtea.s' iii thê wiugs lietuieèil the slde of the trunk 
and the Inner face of the skin-platin,g, being boundôd, by stroaig stïuçtm'es, can 
convenient^ly be ijtillKed .to contaiii vyatev, ballast, wbich may be ijlaced above 
the pâî-tial' 'tween-dêck? wheré d'esired.' n.àteb tie-beams of gi-eàt deilth se- 
çurely,,,)6ut In inost casés rehiovably, connected to the batch boaniings, w'biçh 
ape qî appropriaté strength and connected 'to the weathe)* deck, ,àreprbvided at 
fr,eqûent intervais along the trunli to preyent It froia separating' or, pantlng 
uhder the longitudinal stresses likely to be set up on the loaded vessel'^ in a 
seaway. ,, Plate h^tph cbvérs éxtending ovéi- the Vli'olè' lèngth of the truiik ihaj' 
alsb be einpîoyed' to contrlbute to this eùd. ,In certain; cases the interior of 
the trunk wlll be altogetber uAcbstructed ; but,' if necessary, stroiig tie-beams 
OF .girders can .extend acrosg, it— ?a,Y about aniidships — at the level of the 
partial 'tween-decks ; thèse belng' pvo'técted from the"àction of the dlsc-bargiug 
gefar or from the cargo during loadingby slopiug trausverse bulkheads or de- 
flectors." 

.,;,lV.;^as plaïrily'.the, pbjéct of thè inventer so to design and constrUct 
a vessel as to avoid theneed of stanchi.oris, beams, and the like within 
the cargo hold and also of permanent hatch tie-beams. The loss of 
strength; which the omission 'of thèse supports would engender, was 
to be made up by strong trunk bulkheads, and by making the two sidès 
along the trunk' of substantial construction. In^ short, the idea. was to 
cbnstftict phe Vç^feèl'of a given size within another of larger size,'and 
so tp ,strengthep me copriéctions between ,thëm,as to cbmpertsate for the 
omissionoi.supports within the hold ifself, and further to strengthen 
the wh©lé'';Structui-e by- hatch tie-beams, in most cases removable, and 
b'y plàtè, hatch c<pVers* '#hèri n'écessary.'; 'Iti' the original sjpecification 
the inveiitor includéd ève claims^ as f ollbWs : 
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"J; A cargo vessel substantfally as descrlbe^ an<î Illustra ted In tlie aecom- 
pa,nyÎDg drawlngs. ■.■.(■ 

"2. In a cargo vessel, the cbmbinàtlon wlth an Open ti*ùnk, such as A, of 
strong sldes, such, for example, as shown at 0, B, and F, Fig, 3, capable wîth- 
oïit support from the trunk or center of the vessel o£ supportlng ail local. 
stresses, to which they ar.esubject. 

'"'s. In a cargo vessel, a trunk or hold, such as A, having clear side walls. 
such as B, whéreby no part of the cargo thei-ein Is screened from the action 
of the discharging apparatus, substantlally as described. 

"4. In a cargo vessel, theicomblnatlon ofianxipen trunk, such as A, a double, 
bottom, O, and double sldes, such as D* E, substantlally as described and il- 
lustrated in the acconipanjfing drawlngs. 

"5. In a cargo vessel, a double side, such as H, whereby the side itself is 
rendered sufflclently stroiigto sustain ail local stresses Ukely to be brought 
upon It." 

Thèse daims were ail abandoned, and in order to ascertain the true 
meaning of the letters patent, as finally issUed, we shall hâve to trace 
the history of the application in the Patent Office. The application was 
filed August 27, 1900. The Commissioner rejected ail the claims on 
September 18, 1900, upon référence to the Shone patent, No. 424,508, 
dated April 1, 1890. On january 23, 1901, Campbell filed three amend- 
ments in the Patent Office ,• two relating to the spécification, and the 
third substituting a nevf single claim for the five claims rejected. The 
first amendment as inserted at the time is shown within brackets as 
follows: . 

"A représenta the trunk or ihopper [haTlng continuons vertical and parallel 
side walls, and] which, as shown by Figs. 1 and 3, is entlrely open and ac- 
cessible, though it may, if desired, be provided wlth tlxed or removable hatch 
tles, B, as indicated In Fig. 2." 

The second amendment was inserted at the end of the original 
spécification, and is as follows : 

"From this construction it results that In unloading the cargo the discharg- 
ing bucket or other apparatus can pass up the vertical side walls of the hold 
without meeting any overhanging obstruction, so that any cargo' lying close 
against thèse side walls can be readlly got at. It will be seen, also, that the 
side walls of the hold belng parallel thrbughout thelr length, the hatchwày 
coainings ma,y be utilized as rails for a travellng discharging apparatus, or 
rails may be securéd,to the deck beside thèse coamiugs, so that the apparatus 
may travel -H^ithout interruption from , end ^t^o end of the cargo space." 

The third amendment, consisting o,f the new claim, was inserted un- 
der direction of Campbell to "erase thé (original) claims and insert" 
instead: 

"A cargo vessel having the double sldes and bottom, açd; a, central longitiid- 
inal trunli or hold unobstructed from front to rear, and having vertical parallel 
side walls, substantlally as and for the purpose set forth." 

On January 39, 1901, the Commissioner rejected -this claim, with 
this statement : 

' f'The claim presented in the amendment of récent date. Is believed to be 
met by Oorey et al., No. 100,606, Miarch, 1870, 'Shlps, Buildttig,' in connection 
wlth the patent tp Shone, of , record, . which shows double-bottomed sides. 
Cprey et al. shows a central, longitudinal hold,. pnobstrilcted from front to 
réà'r and having vertical parallel Side VvallB, aûd àlso a- séries of«'elastlc air 
tubes formlng a double bottoni and hull, andi to>;àiakèjthese continudus, as 
shown by Shone would not Involv© a matte(r of jinventlon, for which reason 
said claim is believed to be met injterms and IS; accord^hgly rejected." 
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Thereupon, February 5, 1901, Campbell instructed the Gommissioner 
to amend the new claim by erasing the word "parallel" and inserting 
after the words "side walls" the words "parajtlel throughout their en- 
tire length." On February l-i, 1901, the claim as thus amended was 
rejected on; référence to the Shone patent in connection with. Jones 
patent, No. 231,412 of November 11, 1879. On March IG, 1901, 
Campbell again amended the claim by directing. the insertion, im- 
mediately after the amendment of February 5th, of the words "and 
unobstructed from bottom to top." The claim was thereupon allowed 
by the Commissioner, and as so finally amended is as f oUows : 

"A cargo vessel having the double sides and bottom, and a central longi- 
tudinal trunk or hold unobstructed from front to rear, and having vertical 
side walls parallel throughout their entlre length and unobstructed from bot- 
tom to top, substantlally as and for the purpose set forth." 

What, then, is the true significance of the amendments? What, if 
any, limitations and restrictions do they impose? The rejection of 
the original claims was based upqn the Shone patent, as before stated. 
That patent provides for a ship with an outer and inner hull, with in- 
tervening space in which either water or freight may be carried. The 
regular cargo hold is within the inner hull, with vertical sides, and 
with a number of cross bulkheads. This hold is given the shape of the 
bow as it approaches that portion of the vessel; in other words, it has 
not parallel sides throughout its length. This was met by the first 
amendment of the spécification, which provided for continuons vertical 
and parallel side walls. The second amendment of the spécification 
disclosès two distinct features. One is that. the unloading device "ean 
pass up the vertical side walls of the hold without meeting any over- 
hanging obstruction." ; The other is "that, the side walls of the hold 
being parallel throughout their length, the hatchway coamings may be 
utilized as rails for a traveling discharginj;-, apparatus, or rails may be 
secured to the deck beside thèse coamings, so that the apparatus may 
travel without interruption from end to end of the cargo space." 

Two amendments of the new claim, were, however, exacted and 
made before the examiner appears to hâve been satisfied that it was in 
correspondence with the features just pointed out. The first amend- 
ment of the new claim required that the side walls of the cargo hold 
should be vertical and parallel, not merely part of their length, but 
"throughout their entire length," and the second one required that the 
side walls should be "unobstructed from bottom to top." When thèse 
amendrriénts are read in connection with the first amended claim, it 
will be seen in the first place tbat the shape of the new hold is defined 
with exceptional clearness and imperative exaction. It mùst be a 
"central longitudinal trunk" extending "from front to rear," with 
"vertical side walls parallel throughout their entire length." In the 
next place, f reedohi from obstruction is made equally peremptory. 
The hold shall be "unobstructed from front to rear," and .the sidè 
walls shall be "unobstructed from bottom to top." Since the mère 
form of a thing patentedcan be made of its essence, it wôuld be dif- 
ficult tb conceive of language more clear and distinct, or more calcu- 
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lateH' than this iâ tô accomplish siuch a purpose. Werner t. King, 96 
tJ.'S.;àlé, 2âO, 24 L; Ed. 613; ' ' 

Thfese latter fequîremëntg, likè the others, were based dh referérices 
tospecified patents. Thèse, in ihejudgment of the examiner, like the 
Shotie ^latent in the fifst instance, were sufficient to warrant his rejec- 
tidns,^ afld the.effect was to induce Campbell to méèt them with satis- 
factory amendtnents. It is not riecessary to examine those patents 
with any purpose èither of; definîng the prior art or of otherwise justi- 
fyirig the actioft oî the Patent Office. It is sufficient that Campbell 
acquiescéd itt the rulings, instead'Of taking the prescribed course of 
appeal.'- ... , .,; ■ ■,,:..,,. ,•■..-., 

In Safcty Oîler Co. v. Scovill (0. G.) 110 î^ed. 203, 205^ Judge Coxe 
saidr ■ ' ',' / ■'•'■■■ 

"The contention that the patentée was not called upon by anythlng In the 
prier art to llniit the clalm as .çttited Is wholly ImmateriaJ, where there Is no 
escape frôm thé cpbclusion th'^t hé has so limlted It The law In sùch olr- 
cumstances Is too plain'to «aiûlt of floubt." • ■' ;..;■ 

InBrjïi.v.' St. I^uis:;Car,.Cd. (C..'Ô. A.,'8th Cîrl) .9-0 Fed. eee,, 668, , 

33 : G. C. A/213, 21B, Jiidge ^hayer said :, , : ; , : 

"It Ip Iifimaterlal, we thlnlc,; .\Y|iether ;the Patent Office was right 6r wroijg 
Inirejpctjng the complalna^t|*a orlglpal claims on tbe ground that the Inven- 
tloii tberçlh described was^ aiitïclpâted by the -pW6r art. ' By ainéndlng hls 
speclflcatibn and dalmSi thé éomplaliiant ftdmîtted.'lii effecfc, that some limita- 
tions w«i« necessary ; and It Is no«if tooilaté tpiRgSert that he was entltled to 
hlK.orjieInal clalms, or that the /Clalms as flnally allowed are as broad as the 
«»^l^al clalms." 

Ih American Stove Co- v. ' Cleveland Foundry Go. (G. G. A., 6th Cir.) 
168 Fed. 978v 983, 86 C. G. A; 182.,:i87, Judge Sevërens said : 

"The appMcaht''liad à long stnîggl& Irl. sêcurlngi hls patent, and was con-i 
strained to trlm away, modlfy, ftnd ?«therwl$e deflne hlp spécifications and 
clainis. to mept, the références,, fiiade hjr tbe o^ee Hntlï. they. were bronght 
wlthin very narrow limlts, béforè hlà patent woùld bie àllowed. He must be 
deemed to hâve surrendèred and dlsclàlméd what hei conc^éded, and to hâve 
imposed stich définitions i upon the lamguage of the patent as. iie attributed to 
It in order tosecure the grant." ;. i 

In Morgan Envelope Co. v. Albany Paper Go., 152 U. S. 425; 429, 
14'Sap. et; '627, 629, 38 L, Ed. 500, Mr. Justice Brown stated the rule 
thus: , " ' ' 

"It la ii)(slsted ih thls connection, towèvet', that under the words 'substan- 
tlally as described' the patentée Is entitled to clalm a bànd of oval or oblotig 
shape, and that, looklng at hls spécification and drawlng' In connection with 
the.claimt it 16 obvions that the lutter should be so limlted. But the patentée 
havlng once presérited hls clain» in tbat form, and the Patent Office having 
rejected it, and he havlng acqùlesced lù. stich tejectioa, he Is, under the re- 
peatfed décisions of thls cOUrt, now éstot>ped to clalm the beneflt of hls re- 
jected clalm, or such a construction ftf hls prïisent claim as wôuld be équiva- 
lent thèreto."- ,.;■.., ■ ' .^i' ,; • .11;; ' 

. See, also. Haie T. World Mfg. Co., 127 Fed 964^ 967, 62 G. C. A. 
596; American. Graphophone Coi V. lUniversàl Talking M. Mfg. Co., 
151 Fed: 595, 605, 81 C. G. A. .139. '. ■■ 

■ ït irievitably foUows that the l&nguage into which the grant of the 
présent patent was ultimkteîy refeolved must be interprëted with con- 
stant référence to the limitations and restrictions imposed, and with re- 
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'spect to the rtiatters distinctly èxcltided through rejection and amend- 
ment. As sàîd by Justice Blatchford (if , indeed, further citation were 
nec-essary), in Roemer v. Peddie, 132 U. S. 313, 317, 10 Sup. Ct. 98, 
99, 33 ly. Ed. 382: '■ ' :■ 

"Tfils court has ofteii held that when a patentée, on the rejection of hia ap- 
plication, inserts in his speclûcatlon, in conséquence, limitations and restric- 
tions for the purpos^ of obtainirig hls patent, lie cannot, after he has oUtained 
It, clalm that it shall be construed as It would hâve been construed if such 
limitations and restrictions were not contataed in it." 

Again, in Shepard v. Carrigad, 116 U. S- 593, 597, 6 Sup. Ct. 493, 
495, 29 I,. Ed. 723, it was said : 

"Where an appllcan-t i^ôr a patent to cover a new combinatlon Is compelled 
by the rejection of his application by the Patent Office to narrow his clalm 
by the introduction of a new élément, he Caijnot after the issue of the patent 
broaden his clalm by dropping ithe élément whlch he was compçlled to include 
in order to secure his patent." 

We may now consider the question bf infringement. Défendant, as 
ils name indiçates, is a • shipbuilding compaiiy. The beats con- 
structed by that company, which are said to infringe the patent in suit, 
are in many respects similar to the boat described in the Campbell 
patent. We understand it to be conceded that no vessel has ever been 
constructed according to the Campbell patent, and we must therefore 
refer to the letterS patent for purposes of comparison. Apart from 
some obsolète boats of défendant, which do not seem to be in con- 
troversy, none of def endaht's boats has a cargo hold with "vertical 
side walls parallel throughouttheir entire length." The holds of ail 
the boats in dispute converge towards the bows. If nothing else were 
said, it is plain that thé hatchway coàmings could not "be utilized as 
rails for a traveling discharging apparatus," nor could rails "be se- 
cured to the deck beside thèse coàmings," so that the apparatUs might 
"travel without interruption from end to' end of the cargo space." 

This would be equally true, if, as claimed, the engines were placed 
amidships (assuming this to be stiU allowàble) and two longitudinal 
trunks orhoppers were maintained; for surely each of two holds, no 
less than one hold, would hâve to conform to the requi rement men- 
tioned, and y-et the portion of the hold converging at the bow would 
quite as dearly prevent the use aforesaid of the coàmings or adjacent 
rails as the same portion would if a single hold were provided and the 
engines were placed, as it is stated thèy preferably should be, either 
forward or ait of the cargo hold. It cannot be rightfully said that the 
plan described for carrying the discharging apparatus along the coàm- 
ings or adjacent rails is unimportant, because it will be recalled that 
this feature was definitely described in the. first amendment made. 
Furthermore, the first amended claim specified "a central longitudinal 
trutik or hold unobstructed from front to rear." Jt is true, as before 
showri, that in rejecting the first amended claim the examiner in sub- 
stance stated that the Corey patent shows a central longitudinal hold 
unobstructed from front to rear having vertical side walls, and that to 
makè thèse continuôus as shown by Shone would not involve a matter 
of invention ; but, in vièw of the f act that this f orm of unobstructed 
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trunk was retained in the claim after it was further sp ,amended as to 
satisfy the examiner, it can hardly be said that such atmnkis not an 
essential élément of the^Campbell combjnation, as finaUy atnçnded, 

This amended provision was for one hold, not for twp or more 
holds. It might therefoye be hard to reconçile it with the old provi- 
sion allowing- the engines to be placed amidships.; But stiU assuming 
that right construction might, despite the contradiction, admit of two 
holds, one forward and one aft of the'engijnës, theire is another feature 
of ail of defendant's boats, except the Wolvin, which we think rriust 
.differentiate the.m from Carnpbeirs amended design. Those boats ail 
hâve transverse vertical bulkheads, dividing the holds intp a mimber of 
carg9,,,çpmpartments. , I|„-youjd be manjfestly.itnp^'acticable tpoperate 
»any ■ discharging apparatus along the coaniings or adjacent rails with 
such bulkheads intérferîng at fréquent àntervals,' Itis'said, however, 
thât thè' èlatïliéhéll'g'f-âbbèr'could be u'séd'to unload the vesiels; but 
that device could be employed for the same purpose respèctihg a sïtigte 
hold, as-well' asïa pJuKaHtypf hqlds. Eesides, the cpntentioa ignores 
the obvipits purpose of inserting the requirement, at the iime the 
amendmçnt, waS: madç, concerning, the use of a discharging appara- 
tus stobe çarried along the coamings or . adjacçnt , ralfs. .^The. in- 
.sistençe of, counsel concèdes that bulkheads might hâve been used 
under the original and rejeçted claims;; but it ignores the fact that 
one of the reasons for the first rejection must hâve been that the 
Shonei patent provided fpr compartmemt bulkheads, and so anticipated 
Campbell's original application in this very particular. As pointed out 
in some .ai the décisions before, cited, , Campbell cpuld not, in order to 
secure his patent, surrender the right to maintain bijilkheads and cargo 
compartments, only to lay claim to the same right after the patent was 
issued. . i, 

; JBut there is another distinction between defendant's boats and the 
Carnpbell design that must benoticed. It is found in the last amend- 
merit: It will be remembered that one of the amendments required the 
sidè waMs of the hold to be vertical and parallel throughput their en- 
tire length, and that the exaction of the last amendment w?is that they 
should also be "unobstructed from bottom to top," This was made 
necessary, in the opinion of the examiner, by reason of a prior patent. 
When this provision is considered, in connection with the other provi- 
sions of the claim as amended finally, it clearly discloses a purpose to 
hâve the hold unscreened and open at the top, certainly when being 
vtinloaded. This would be necessary, as shown, also, in the opening 
paragraph of the original spécification before quoted, when operating 
'the discharging apparatus along the coaming or adjacent rails. 

Above ail, an open trunk is made necessary by the amendment which 

reads: 

"From this construction it results that in unloadlng the cargo the discharg- 
ing bucket or other apparatus. can pasa up the vertical slde walls of the hold 
; without meeting any overhanging obstruction, so that any cargo lying close 
agalust thèse side walls can be readily got at." 

Now, ail of' defendant's boats, including the Wolvin, hâve what is 
called an "ôverhang" extending along each side of the cargo hold. It 
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is testified without apparent contradiction that part of the cargo in 
the trunk lies undernèath this overhang ; also that a discharging 
bucket or other apparatus would not pass up the side walls of the hold 
without encountering this overhanging construction. Moreover, ail of 
defendant's boats hâve at fréquent intervais deck or tie beams, which 
form part of the permanent construction and extend across the holds 
f rom side to side to strengthen the vessels. Clearly the holds of such 
vessels could not be converted into open troughs like those described 
in the Campbell design. Eventhough the removable hatch tie-beams 
of the latter design were intended to be and still could be permanently 
fastened to the sides of the holds, no contihuous overhang like that in 
eaCh of defendant's boats would be présent. But enough has beèn said 
to dififerentiate defendant's boats from the , Campbell design, unless it 
be the Wolvin. 

The design of the Wolvin is in ail respects like that of the rest of de- 
fendant's boats, with thèse exceptions : While its plan contemplated 
eight bulkheads, only six were originally put in place, and noné of 
thèse were compartment bulkheads. Two of defendant's witnësses tes- 
tified that bulkheads were built into the cargo hold later ; but the date, 
if not the fact, of doing this is disputed. We think, however, the pré- 
pondérance of évidence shows that they hâve since been put in place ; 
and sin'ce the Wolvin possesses other features of différence we regard 
the temporary omission of the bulkheads as unimportant. The only 
other différence is that the walls of the Wolvin's cargo hold are not 
vertical.. The hold is narrower at its fîoor than it is at its top. A pro- 
jection extends along each side of the hold from the floor for some dis- 
tance ùpward; where it slopes outwardly to the sides and widest por- 
tion of the hold. 

Tt is eâtnestly insistéd that the fact that thé side walls of thé Wolvin 
are not vertical is of no importance. Ordinarily this would be true, 
as in principle laid down in one of the cases relied on by plaintiff's 
çounsel. Winans v. Denmead, 15 How. 330, 14 L. Ed. 717. No re- 
jection or amendment, however, was made of the application in that 
case, and consequently no restriction imposed in that way upon the 
language of the patent had to be considered. But, in view of the other 
différences between the Wolvin and Campbell's design, we need not 
pass upon the one relating to the side walls of the cargo hold. Indeed, 
careful considération both of the facts and the law constrains us to 
hold that the history of this application in the Patent Office requires 
the invention to be limited to the design described in the patent, and 
that, yielding to it validity for the purposes of this décision, there is 
no infringement. 

The decree below must be affirmed, with costs. 
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: ; LONDON V. EVERETT H. DUNBAR GORPORÀTIOK. 

(Circuit Court of Àp^als, Mrst Circuit. June 21, 1910') 

1. Patents ^ 2Zi*) — ^Falseèt ■ MàbkItng ABTiciiBAaPATENTED-r- Action fob 

■ Penaltjt'/ ■ ■.;' ! ■■ ■ : -,■■-:■ ' ,]■ . ^.. •■ , 

Re^. St I 4901 (U.jS. Comp. St 1901. p. 8388), whlch in^ppses a pen- 
, alty for every offense o( marklng iipon or afflxing to any' iiupatented 
article the \vord "patéiit," or any wptd, 'importing that the samels pat- 
entéd; for the purpose of deceiving the' public, does not .pTeScrilie a dis- 
tinct penalty for each indlvidual article inarked, but merely for the of- 
fense of niarking; and, in order to authorlze the recovery of more than 
a single penalty,, the proof must go -f iirther than to show the marklng of 
a number '6f articles, aûd must be éufflciently spécifie as to time and 
place and clrcumstance to show a number of distinct offenses of mark- 
lng, altbougli It need nôt show the fepeeiflc date of eaCh. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 354, 355 ; Dec. 
, Dig. I 224.*] 

2. Patents, ;(§ 224*)-»-Falselt Maeking Abtiple as Patented — Action fob 

Penalty.,.' . ■"' /' , . 

To authorlze the recovery of the penalty imposed by Rev. St. § 4901 
(U. S. Comp. St. 1901, p. 3388), for marklng ùpon or affixing to an un- 
/ patenied article a word toporting that the same is patented, for the 
purpose offleceiviflg the public, such purpose must be prpved, and where 
the article is sufflcienfly liice that de^cribed in a patent {o permit of an 
honést belief that it is withln the patent, although on. 'à construction of 
the patent the court is required to rule that it is not, the question of 
thé intent of défendant ih marklng it as covered by thè patent is one 
- . 'for the jury. . v' • ,' ; ■;:■■;':■ / 

- [Ed. Note. — For other cages; see Patents, Cent. Dig.i 355; Dec. Dig. 
§224.*] 

3. Patents, <§ ,224*)-^Falsei.y Markin.g Abticle as Ç^ten^ed— Liability dp 

Cobpô'bation— "Person." , ' '. /' 

À çorpètatioii is a "persoin," withln the niëaning of Rev. St. § 4901 (tJ. 

S. Comp. St; 1901, p. 3388), wliich imposes a penalty on "every person" 

who maTks an Unpatented, article witb any word Importing that the same 

, is patented fçr the purpose of deceiving the public, and may be convicted 

.of such offense. , " 

[Ed. Noté.— -For bther cases,, see iPatents, Cent. Dig. 1 354; Dec. Dig. 
■ 5^224.» •■■ 

For ôther'^éflnitions, see Wbridfe and Phrases,i vol. 6/ pp. 5322-5335; 
.'■ vol. 8, p; 7752.]'.,' .■ , ,f,. 

4. WlTNÉSfeES (§ 297*) — PRlVIiEGE-HOFFICEB or CORPORATION. ' 

An officer ofîa coriJonttlon ,is -not priyileged tromi givingtestimony as 
a witnesslïecause it may tend to conyict the corporation of a pénal of- 
fense. '.,'■'. ', ' ', 

[Ed. Note. — For other cases, see 'Witnessês, Cent. Dig. §§ 102C, 1031 ; 
Dec. Dig. § 297.*] 

5. WlTNESSES (i 307*) PKIvii:.ÉGE— PKRSONd ■ ËNTITLED TO CLAIM PRIVILEGE. 

The claim that a witness is privileged from answerlng a question can- 
not be asserted on behalf of a third person. 

[Ed. Note. — For other cases, see Witnessês, Cent. Dig. §§ 1058-1060; 
Dec. Dig. § 307.*] 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts. 

*For other cases see same topic & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by George G. London against the Everett H. Dunbar Cor- 
poration. Judgment for défendant, and plaintiff brings errer. Re- 

versed. 

Charles W. Lovett and N. D. A. Clarke, for plaintiff in errer. 
William Quinby (Marcus B. May, on the brief), fer défendant in 

error. 

Before COLT and LOWELL, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This is a writ o{ error fer review ef 
the ruhngs of the District Court in a qui tam action, brought under 
the third paragraph of section 4901, Rev. St. (U. S. Comp. St. 1901, 
p. 3388), to recover a penalty or penâltics for affixing to an ùnpatented 
article the word "patent," or a word importing that the same is pat- 
ented, for the purpose of deceiving the public. 

"Sec. 4801. Every person who, in any manner, marks upon anything made, 
used or sold by him for which he has not obtalned a patent, the naine or 
any Imitation of the namé of any rierson who has obtained a patent therfefor 
wlthout the consent of such patentée, or his assigns or légal représenta- 
tives; or 

"Who, in any manner, marks upon or ^|fflxes, t(? an^ such patented article 
the Word 'patent' or 'patentée,' or the Words 'letters patent,' or auy word of 
like import, with intent to imitate or counterfeit the mark or devlee of the 
patentée, without having the license or consent of such patentée, or his as- 
signs or légal représentatives ; or 

"Who, in amy manner, marks upon or affixes to any ùnpatented article the 
word 'patent,' or any word importing that the same is patented, for the pur- 
pose of deceiving the public, shall be liable, for every such offense, to a pen- 
alty of not less than one hundred dollars, with eosts ; one half of said pen- 
alty to the person who shall sue for the same, and the other to the use of 
the United States, to be recovered by suit in any District Court of the Unit- 
ed States within whose jurlsdiction such offense may hâve been commltted." 

The déclaration contains 100 counts, each claiming a penalty of 
$100, one-half to the use of the United States and one-half to the 
plaintiff ; the time and place of the alleged offense being set forth in 
the f oUowing language in each count : 

"At Lynn, in the county of Essex and commonwealth of Massachusetts, 
within said district of Massachusetts, on or about the lOth day of August, 
1908." 

The only variation in the counts is in the numbering and in the use 
of the expression "a certain ùnpatented article" in count 1, and "a 
certain other ùnpatented article" in ail the other counts. 

At the argument before us it was contended by the plaintiff in er- 
ror, and conçedëd by the défendant in error, that the statute does not 
prescribe a distinct penalty for each individual article marked, but 
merely a penalty fer the offense of marking, and that, therefore, where 
the rnarking is ail done on the samç 'day and at the same time, so that 
it is practically a single, continuons àct, but one offense is committed 
and only a single penalty is recoverâble, though more than one article 
may hâve been markèd. "This is in accordance with the ruling in 
Hotchkiss V. Samuel Cuppîes Wooden Ware Co. (D. C.) 53 Fed. 1018- 
1021. See, also, Hoyt v. Computing Scale Co. (D. C.) 96 Fed. 250, 
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A like construction was'|given to section 4963 (pa^ê 3412), which 
provides a similar penalty for impressing a notice of copyright upon 
an article for which the oiifender has not obtained a copyright. Opin- 
ion by Brewer, J., in Taft v.:St$phens'ï>ith. & Eng. Co. (C. C.) 38 Fed. 
28; See, also (C. C.) 39 Fed:.,.781.,.: :, .■ 

In the act of July 8, 1870 (IG Stat. 198, c. 230), "An act to revise, 
consolidate,,ai;id amend the statutes relating to patents and copyrights," 
similar penalties werë prescribed in section 39, relating to patents, and 
in section 98, relating to copyright; section 39 corresponding in sub- 
stance to section 4901, Rev. St., and section 98 to section 4963, Rev. 
St. Décisions construing section 4963, therefore, seem applicable in 
construing. section 4,901. As section 4901 is not cômpensatory, but 
penalj a fàir doubt whether it was the intent of Congress to riïake the 
markiilg of each individual article a separate offense subject to a dis- 
tinct penalty, or to provide that a continuons marking of several ar- 
ticles at the same time'should constitute but a single offense, should be 
solved in fàvor of a construction which will avoid imposing very un- 
equal pecuniary punishjxient for the same offense. Patented articles 
are so varied in kind and in value that, if we construe the statute to 
make each distinct article the unit for imposing the penalty, the resuit 
may follow that the false mai'kîng of 'small or cheap articles in great 
quantities will resuit in thé accumulation of an enormous sum pf penal- 
ties,' entirely out of proportion to the value of the articles, while the 
marking of expensive machines used in limited numbers may resuit in 
,!the infliction of penalties which are 'cOmpâratively slight in relation to 
, ;the pecuniary value of the articles. ■''.'':' ; 

As the penalty is not measuredby the extent of publication of the 
false Sfatement, the sta.tute must be read as màkirig the fraudulent pur- 
'poSe or intént to deceive; the. public th'è gravarrien of fhè offense, and 
the marking as the overt act whereby the intent is rhade manifest. 

A fraudulent design maintained throughout the continuons marking 
of a number of articles cannot be divided into as many distinct fraud- 
■ ulènt purposes as there are distinct overt actsrof marking. Thoogh 
the marking of each article makee a distinct instrument for the publi- 
.i cation of a false statementp-this., cannot be a pr-pper ground for multi- 
■'plying penalties. The statute>does not itieasure the. penalty by the ex- 
tent of publication, but affixes the penalty regardless of the f act of pub- 
lication. It can.fiardly hâve been the intent of Çpngress that penalties 
, should .accumulate as fast as a printiiig press or stamping machine 
might operate. See U. S. Condensed Mjlk Co. y. Smith, 116 Àpp. Div. 
15, 101 N. Y. Supp. 129. 

It follows that a plaintiff, in order to ; recover iiiore than a single 
penalty, must go further than to prove the marking of a number of 
unpatented articles. The proof, must be sufïïciénfly spécifie as to time 
and circumstances to show a nu,mber of distinct offenses, and to néga- 
tive the possibility that the marking , of the différent articles was in 
the course of a single and continuons act. 

It follows also that, though a single violation of the statute may be 
proved by gênerai évidence that the article was falsely marked within 
the period of the statute; limitations, yet concerning an article of the 
character in question in this suit there can arise no presumption that 
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each âct of markîng ;j<'aS so separated from the others as to constitûte 
a distinct offéilse. Assilraing that thère was évidence sufficient to 
show thémarking of 100 articles ^within the statutory period, without 
évidence of séparât^ àcts of m'arking, it could not be known whether 
thèse: false markings wère ail parts of one continuons oflfense subject 
to one. penalty, or were each a part of a distinct offense. In order to 
prove distinct' offenses,, however, ït was not essential that the plaintiff 
should bé àble to prbve the spécifie date of marking. It was sufficient 
if the evideric'e showéd such divergence of tinle and circumstances as 
to iïiake one.act of màrkïng separable and distinct from other acts of 
toarking. For èxample, prdof of one act of marking in June^ and of 
a distinct and separatè aétof marking in July, might be sufficient to 
show two offenses, though the plaintiff were unable to fix the exact 
date in either month. 

The commission of a single offense couîd be proved by évidence that 
thë màt-king was done, within the period of limitations. The ruling 
that thç plaintiff was bound to pi'ove some spécifie date of marking, 
and coùld not recover without doing so, wâs error. 

The excluded question which is the subject of the second assignment 
of errôr was too broa,d, in that it was not limited to the period of the 
statiite of limitations; The court, however, ruled in substance that, 
even if limited to-this p'eriod, the question was too gênerai. As bear- 
ing upoh'thte'plairitift's right to recover several penalties, the question, 
sb'Iimited; w^ perhaps too gênerai; but we are of the opinion that it 
was çompeteht foi" the purpose of proving the commission of a single 
offerifeé,' and that îts exclusion was error. 

For.reasons substahtially siinilar we are of like opinion as to, the 
third, 'fourt,h,'fiïth,' and sixth assignments of error. Conceming thèse 
;ît rnay.be saidth^t évidence not s;iifficientiy spécifie to prove the çorn- 
missîbnpf /gèVeràl diftereijt .offenses wâs yet compétent évidence, upon 
the quësfidîi wfiether^ single offëtise ,had been committed. 
■ "'Thé article-tnarked wiih ..the 'wOrds "Dunbàr's Foot Support',, 'Pat. 
î'eb.-27,' Ï90b," \vas an instep arch' supporter designed'to be wbrh. as 
a correcjive.of flat-fo.ot, and to afford a rigid support. The Dunbar 
liàtent',, Na''6'44,4l2,'Febri3ary.'é7, 1900, ià fora cushioning device, 
fcBiisisting- bf 'a pllâtè provided !>vith rubber studs interposed .bëtween 
the plate and shbé, tô reduce' thèshock or pounding caused by intèrpôs- 
iilg ah uhyielding body betwëeti the foot and ground. 
'; In oiir opinion the' instep arclj supporter would not infringé the 
I)unbar patent; sincë it,îs stibstântially différent both in structure and 
iri fiinctiôn, from the çoriibînation of that patent 

We are bf'thè opinion'th'at there was error in the ruling that Ex- 
hibit 2, the instep Àrch support, was covered by patent No. 6M,413, 
àrid also ifi thë ''fulîng that, ëven if said arch support was unpatented, 
there was no évidence sufficient to warrant a verdict on any count. 

The e-vidence wâs at leàst sufficient to require the submission to 
the jury of the question whethër the plaintiff was entitled to the re- 
coveryof a single' penalty. .' 

Of cbilrse, it dbès not follow, from the fact that the article was un- 
patented, 'that there was heÇëssarily a purpose to deceive the public in 
marking it patentéd. Thé purpose to deceive the public is an essential 
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elçîuent of the offense,, and the burden is upop the,plaintiff-^p establish 
, tKis' purpose, as well as the fact that the.îirtiçle is unpatented. The 
statute does not extend to one who h;js an hphe^t, though.rojstaken, be- 
lief thg.t upçn a proper construction oï the patent it covers the article 
whiçh he^ma^rkg. ..The question/of guilt does not dépend upoh siieh 
close or exact construction of the patent as is usual upoî]i bills.for in- 
fringement where the issue is as, to the extent of a patentee's right un- 
der letters patent. Where the article; marked is pbyiquslyr.veryiremote 
from the patent referred to in justification of the m^rkfng, |this différ- 
ence ^lone may; be sûfficient tp show an intention t'oiiee^ve.; but where 
the différence isslight/^ndthçqueçtipn|0f\thebrreadth6ï the invention 
or of the ciai.ms is so, close as to permit, of ,ari hortesjt^'differfnce, pf opin- 
ion, theh it mày become necessary for' the plaintift tp ad.ciuce te^timpny 
addîtibnal to the fact that the article is unpatented, in oçder tp show 
guilty.knowledge as distinguished from err.ptieQUs, opinion. 

\y^é are of the opinion that in the présent-, ç^ase, the court should haye 
rùled as a matter of law that the article riiarked was not ; patent^ up^^r 
the IXmbar patent. This follpws from a; constructioa. pf the ternis 
of the patent and an attempt to read iits cl^irns upon t|îp article .marked. 
But, though the article was without thé.t^rrns pf, the, patent, tjhje ques- 
tion oJF the def endant.'s gopi^ faith in assurpijig it,tp;be:within the pat- 
ent was a question of fact for the jury. : Th,ere • \i^a^ ; P.ot sp great a 
différence bétween the devjce of the patent and ftf^jarticleimaF^ed as 
to require thé court to.rule that no reasonat^le ra,an,'côûld ha\fe enter- 
tained an opinion that the article marked was C,oyéred tiy the Dunbar 
patent, and it was for the jury to détermine' whether the article was 
marked for the purposeof deceiving the public. ,,, ./ 

The défendant contends that this offense is ope that cannot be com- 
jnitted by a corporation; but we are pi! the opinion that 'this, objecticp. 
îs' without: merit, in view of the decisipns of thV Ôupremç, , Court of 
the United States in New York Central & lïucjson River Raiïroad Co. 
y.. Uijited.. States, 213 tj. S. 481^ 39, Ôupl Q:. SU, ,53%. Ed. 613i and 
în United States v. Union Suppjy Co., 215,U.. S. 50-$4,-3p,.Sup-. Ct. 15, 

:Ut.M^. ' , ,,; ;,•; j;;. ,,■ ,,.' ,;,■, ;;;, : , , ,:,/.., ., 

\[, The defçndapt Corporation objected to testimopy . pffered fpjT the 
plaintiff from the treasurer' of thé défendant, çjj|:|;pration.,, .The, 4e- 

"fendaht; pbjeçted upon the ground, fiyst, that the witness. Was, privi- 
leg'ed as an officèr of the corporation frorn ^jvîpg.^ahy testinaony tend- 
ing to connect it with the alleged acts cornplame'd of.,' This wasclearly 

/Ûnspuiid. , S^e'Hale y, Hepkel, 2Ql;,'ljC,.S.;4'3,,^6,Swp.tÇt.:.3^ L. 

Éd. 652. And, further, thiàt he was priVlleg^^ îrppi arisweriiig.^py jn- 
quiryj;he answer.to which mg\ii suttjectjlnpi;i;p^a .penalty;,, .but this 
privilège was not claimed t'y ".the witnes,s ori,rhi?^pwn,,hehalf, but 
claiméd by cpunsel for thç.. def e;nàant ' on behalf .oï . ,tne de^ehda>nt çor- 

■poratiôn'.', It is pnnecessary to cite ,authority to sùstâin the, prpppsi- 
tioti that sùch à cïaim pf privilège cannot'beà^s.ért^dby a third pérsoii. 
This. exclpsipn of testirnotiy .was !erron,^ps, , !'j,,' ,'^.,^ "^'.,\ ■ '\. ,': :, 

The jtidgment of the District Court' is rèyçrséd, the .verdict; dii"ected 
by the District Court, for the. def e.ndant.is' set 'agide,' a^id -tlie case is 
r'ehjanded ,tp that court for furtHer 'pr6cee,4ings np,t, inconsi'stent.with 

'thié 'cipinioii,.and. the plaintiff in error recôvers cqsts ôf this court, ^! , 
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YOSÏ ELECTRIC SÎFGi CO; V: PBRKINS EliBCTRIC SWITOH MTG. CO. 

, , (Circuit Court of Appeals, Sixth areulf. June 7, 1910.) 

;.:,,.''., No. 2,015. '' ,„ ';' 

li Patents (§ 26*)^ — Inventiow-^New.CombinationS or Old Eléments. 
' There.is no Inventiop in bringing old éléments into new coiublnatlona 
where each perforins thesàni,e service as it did in the earlier art. 

[Ed; Note.— For ot&er cases, seePatefits, Cent Dig. §§ 27-30; I>ec. Dig. 
i26.* '[ ■ 

Patëntability of comblnatibns of old éléments as dépendent on rèsults 
attainéd, see note to National Tube Oo. v. Aiken, 91 O. C. A. 123.] 

2. Patents (§16*) — -Iwvention^-Cabbying Pdewaed Old Idea. 

The mère carrylng jtorvTard of an original conception, patented, involv- 
ing only change of forni, proportion, or degree, or the substitution of équiv- 
alents doing the spme thing as did the original invention hy substantlally 
the. same means with better effects, is not such invention as will sustain 
a 'pat-ent ^ ' ' ■; 

[Ed.' 'Note. — For other case.s, see Patents, Cent dg. §§ 14-25 ; Dec. Dig. 

3. Patents (§ 328')')'^Vai.iditt and Infbingement— Incandescent Lamp 

SockEts.' 
r The Perkins patent, No. 626.927, for an incandescent lamp socket, held 
valid ànd infringed by one structure which had beenlmade and sold by 
défendant, but not infrînged by other styles. 

Appeal.frotn the Circuit Court pi the United States for the North- 
ern District of Ohio. ". :' 

In Bqujty- i Suit by the Perkins Electric Switch Manufacturing 
Company i.against the Yost Electric Manufacturing Company. Decrèe 
for complainaitlt, and défendant appeals. Reversed in part. . 

R. H. Parkinson and W. A. Owen, îor ^ppellant. 
•Hubert' HoWsoo and Charles Howson, fiq>r appellée. 

' Béfoi-e SEVERENS, WARRINGTONj and KNAPPEN, Circuit 
Judges. ^ .,■'"', 

SEVE^EÎNfB,; Çirçiiît judgel," Thé b'ill in this case, which was filed 
byi the i appelle©; complains' of the-,infringement by the appellai>t, of 
rights seçùfed'by lettersipatent No; 626,937, granted to Charles G. 
Përkins, as itsSigndr of thé' appellee, June 13, 1899, for improvements 
in. incand^gppnt lamp sôqkéts.j. "This invention," the patentée says 
in his- specifieation, '"reiates to a réceptacle for incandescent lamps. 
having' à''S\^itch mechanism-iîiclosed in a- chamber that is insulated 
ffoiîi thé,shiéni' and from thé chanrber cohtaining the parts forming 
the other side ôf the circuit' tHrotigh the soçkét." The ahswer dé- 
nies: that Perkins was th^ .fit;st,inventor of any materiàl part of;the 
thing 'patented, and cites : 17 ( former American and English patents 
ôri whiçh;relianceis madé'tô' prove anticipation. And the answer also 
déniés irifringément E^leten clgimà are included in the patent in 
suit. .;, The Circuit Coiirt iEound , and held that the claims numbered 
3, 4, 6^ and 9 were valid and were infringed by the manufacture and 
saleby^ àppellà.btof' certain' idttns of such sockets which are identified 

•For other cases eee same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by numbers given them in the testimony and in the decree. Upon 
this) finding the court eotered the iusuali decree in iavor of . the; cpmri' 
plainant. , -,,, ^ , ,. ^■^^,^ . , ._ ,., ., ., , ,, . . 

The spécifications disclo'se a socket iiàvifig an'outer shell, lined 
with an insulating sheet, inclosing two blocks of insulating material 
placed one above the other and of a diàmeter equal tô the space inr; 
side the lining of the shèlJ.Thë' meeting 'faces of the blocks are made 
to elosely fit each other, except'th^t on the two. ^opposite sides of the 
blocks at their juncture a portion of éa'ch is tâkéh oût so as to form 
chambers on each side complçtely ipsulî^ted f rpm , each other by the 
material of which the blocks. are madej Thèse chambers are much 
alike, except that one is largen than,, the other. ; The larg^r one cqn- 
tains not ôrily a binding post, a connectirlg plate, and other parts mak- 
ing a connection of the positive circuit wire with the làmp, but also 
a switch , mecnanism for clpsing; the circuit. ■ ':Thè srnaller chamber 
contains like parts for the transmission of the retiirn current, but no 
switching apparatus. The wi-res bearing the current are eaçhibrought 
into thèse chambers through grooves or openings in the periphery 
of the upper block on the same'opposite sides as the Chambers. Fig. 3 

pf the drawings, hère inserted, 
tf \ , ', ,' ëi'^es,.,a .geîjeral. ide'a of , the 

yg... i li,. Structure; ^ ,',, ,' ,., ,(,'•■-■ 

/*, f^^0^f /^^^ . 23 and. M show the larger 

ànd thé smaHer ;chambers, ' 24 
and 17 shoSv the 'ëonneëtteg 
plate*', arid 40' - is ■ -the àwitch- 
block. T^his' goes ■ f âr , enOilgh' 
iritb 'dètaril for tfiè' présent pur- 
pose..' ' ■ ■■•.'. u:--~\[' ' ■:.!;.,,; 

The: daims ;of the; patent ;pn 
■Vvhich/ the deçree was fpunded 
are as follows: ' \ .■•\y-:\ 

"3. In combination in a lanip-socket, a cap, a shell, two bloeks of Insulat- 
ing material yitb recessea arrançed tc>if©rm two insulating-c;i)a)iïiil?ers, a plate 
with a Bindlhè-s'ci'ew loéated Indne'of thé' chatnb^s' arid' ''hàVïng'îtfe' ends 
secui-ed to the respective blockfe, à plàtë With a blhdlng^s'crcfw! io(fited in the 
other of the ehambèrs and havlngits- éndsisecure^utio Ihe te.feEective blocks, 
and grooves in thp edges of.the upper block foi;; th^pas^àge^çifyie clrcult- 
wires of the regp^etive bindiiag-screws,, sùBstantîany 'aS; spécîfled. 

"4; In comMhatibn in a lamp-socket, a shéli; twi.6 blôckè of Insulating ma- 
terial with recesses arrangea tô forïn 'Insulated^ Chambers, , a platse with a 
bindlng-screw located in one of the charabers, aplate wlth[;q.r.bin4}ngrserew: 
located in the other of the chamberÈi. aud a switctirblodi loçated in one of 
the chambers and adapted to make contaç^. with 'the e,n.d of the plate In the 
same chamber, substantially as spécifled." ' ■ j ' -; ' ■ 

"6. In combination in a lamp-socket, afcap, a'i shell, afi'lnsulatlng-îlning 
flttlng the shell, two blocks of Insulating material with recesses ; arrapged tf» 
form two insulated chambers, iS^ plate , with a> fbind;l|ng-screw located iii one 
of the chambers,. a plate with a bindirig-scre\V located in the other of the 
chambers, and a switch-block locàtéd in ,brié Of the chamibers ant!., adapted 
tb inake contlibt w'ith the end Of the plate in the same chamber, sutfetantially 
as spécifled." ' ' :, ; . ■ ;.;,,:; \'nv ■,,/ (. , ;■ ; " 

"9. In combination in a lamp-socket, a ca;p, ; a ;SheJl, two blpoksof insulat- 
ing material located within the shell, Insulated chambers formed by recesses 
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In the irisulatlon, and plates bearing outwardly-extending bindlng-screws lo- 
cated In the reeesses and havlng thelr ends secured by screws to the respective 
insulating-blockfi, substantïally . as speclfled." 

From the preceding statement of the inventor's announcement of 
the object he had in mind and the terms of each of thèse daims, it is 
perceived that the donlinating feature of his invention was the provi- 
sion of means for the insulatiqn of the two chambers from the shell 
and from each other. The other éléments associated in the combina- 
tions wère incidental and appropriate to an organization which should 
effect his main purposè. The other features were found in earlier 
disclosures of the same art. There could hâve been no invention in 
bringing thèse old éléments into a new combinàtion, where each would 
perform the same service as they did in the earlier art. Burt v. Evory, 
133 U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 647; Florsheim v. Schilling, 
137 U. S. 77, 11 Sup. Ct. 20, 34 L. Ed. 574. We hâve on several oc- 
casions recognized and applied this rule. Burnham v. Union Mfg. 
Co., llO Fed. 765, 49 C. C. A. 163 ; Overweight Counterbalance EL 
Co. V. Henry Vogt Mach. Co., 102 Fed. 957, 43 C. C. A. 80; Camp- 
bell Printing Press Co. v. Duplex Prînting Press Co., 101 Fed. 282, 
41 C. C. A. 351. The novel idea was to bave two separate chambers, 
one for the apparatus connected with the wire carrying the positive 
current, ,'and the switch to close the circuit, and the other for the ap- 
paratus connected with the négative wire, and to completely insulate 
both of the chambers. There was nothing new in lining the shell of the 
socket with an insulating sheet, nor in the use of Connecting plates, nor 
in bringing the wires into the socket at a cornparatively safe distance 
from each other. The objection to former structures which the in- 
venter proposed to avoid were dangers arising from exposing the 
apparatus Connecting the wire to the filament of the lamp to the close 
proximity of those Connecting the other wire. It was known that in 
the opération of former devices sparks were sent off by the sudden 
ojpening of the switch, that stray strands of the wire at its terminus, 
resulting from careless binding, would get too near the other wire or 
its connections and estabHsh short circuits, and that arcs were liable 
to be formed in the socket from exposed surfaces of the wires at near 
distances. And the conception of the inventor was to use two cham- 
bers and build an insulating wall to separate them and which would 
absolutely prevent the danger of such occurrences. And the proof 
satisfactorily shows that he was the first person who conceived this 
idea of complète insulation, or rather, he was the first to disclose such 
an idea in a practical way. But others had corne so near it that it was 
but a step from them to his own conception. And there is a temptation 
to say that the step was in the same direction and was indicated by 
what had been donc before, and td recall what has been said of such 
conditions by able judges expert in patent law. In Smith v. Nichols, 
21 Wall. 112, 32 L. Ed. 566, the law was formulated, and it has been 
followed ever since. In Smith v. Nichols, 21 Wall., at page 119 (23 
L. Ed. 566), it was held that a mère carrying forward of an original 
conception patented, a new and more extended application of it, in- 
volving only change of form, proportion, or degree, the substitution of 
179 F.— 33 



Slé, .:,■ -M;; .« "'i.ireKFEDBRAIi'.RHPORirER. ■;;■■!:. '■■i;. : ' ::^ •: ■i.-oY 

équivalents doing thesartiie thing as did the prigkaTinventiofl by sùb- 
stàiitiàlly thé same nieans withbetter efïèct,s,,is iiot such invention as 
will sustain a patent. Some of the décisions bf the Suprême Court 
a;re: Roberts v. Ryer, 91 ,U,;S. 150, 23 J^., Ed., 267; Phillips v. Détroit, 
111 U. S. 604„4 Sup. Gt. 580, 28 L.Ed. 5^2 ; Burt v. Evory, 133 U. S. 
349, 10 Sup. et. 394, 33 L.;Ed. 647; Ansonia Co,,y. Electrical Supply 
Go., 144 U.jS, 19, 12 Sup. Ci 601, 36 JU Ed. 327 ; Lovell Mfg. Go. y. 
Gary, 147 U. S. 623, 13 , Sup. Ct, 472, 37'!.. Ed. 307,;. ., ,,. ■, 

In seye;-al earlier patents the objections above re^erred to were rec-, 
ogtiized, and devices to mitigate them werç shown. ...We shall.refer to, 
qnly a fçw.of them which are suf]ficient to show the state o^f the art at 
the date of the Pçrkins invention. À pateiit to Hubbell,, Np.^ 565,541, 
dat;ed August 11, 1896, showed;all the clément? of the .Perkins, com- 
binatipn except that, instead of two çhambprs, there w?is tut one which 
fiU^d'tïie whple interior of the socket. 'The respeptive congeries of, 
apparatus Connecting the respective yyires with the laimp were located. 
à^ far apart as piight bç. But jthere wa|,s only air insulation between 
them. ïn a patent to \Virt, No. 560,667, d^tçd'May 26, 1896, there was 
one entire insulàting.block instead of f\yo, ànd thé respective parts of 
the Connecting apparatus wére Ipdged in ; peripheral recesses on op- 
posite gides of the block. jBvi^ Wirt,did not sufficiently guard the me- 
tallic parts emj "oyed byjtiimfrpm getting in contact, one side with the 
other, Then, there was à patent to Pass,,ap'd Seymour, No. 568,919, 
dated Ôctober .f, 1896, for i "Sbckét for Incandescent E^lectric Lamps," i 
which show5_ an tipper and lowèr l:>lpck o,f jnsùlating tnaterial and the 
oth'er fçatùrés of the Perkins patent, except tHàt the two châmbgrs, 
wéire not cppipletely ïnsulated from each.other. . In their spécification 
the patentées dwell at length uppn the. dangers aftending the use of 
former dévices in the particulars above rçcited, and stated how they 
proposed to obviate them. They s^y that they arrange thç \vires as f^r,^ 
apart as possible;, And of their construction they further say: 

"The wires an)!, cither metalUc parts. are ail positlvely sépara tedfronj, Bach 
other, so that acclcjentàl contact of .the wlres or of detaçhed strands^ Is pre- 
v'ènt^ by walls or projections formed in the porcelaln'* 

— 'Whiçh is ithe insulating materialv And, further, they locate their 
contact pièce on the négative side in a dépression in the upper face of 
thelower block and guard itirom the other side by a "serai-circular 
Wall" TfhiSiwall between the, chambèrs does not go up to the bottomi: 
of| the, upper block and is not long enough to gô' quite around to the 
TV^l otthe charpber. , The purposé of this dépression and of thi&: 
wall, is çyident.1 It was to shield the parts in. one éhamber f rom those 
in the other, Apparently they: thought they h'ad made the wall high 
and long enough to practically éffeot their purpose. What Perkins did 
was to carry the wallquite up to the bottom Pf the upper block and' 
quite, around to the insidç pf the walL By this Construction there 
would be no possibility of.the appafatus in one chamber being dis- 
turbed by what was happening in the othèr. ' 

The Third Circuit Court of Appeals in a suit for infring-ement 
brouçht by one Buçhanan ag^inst the appellee, 135 Fed. 90,^ held the 
Perkins patent to be valid, uppn the gi-oun4 that Perkins had devised 

' 67 C. C. A.. E61. 
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a more complète and effective séparation and insulation of the cham- 
bers than had been donc before him. Out of respect for that court and 
the Gomity due to it, and nqtwithstanding the doubt implied from what 
we said on a former page oif this opinion, we are disposed to foUow 
the décision of the Third Circuit Court of Appéals. We are not cer- 
tain in regard to the structure which was there held to be an infringe- 
ment, but we infer from the opinion written by Judge Gray that it 
possessed the feature of complète séparation and insulation of the 
chamber. This feature of complète insulation is présent in ail the 
claims of the Perkins patent hère in question, and we need not refer to 
them in détail. 

We corne, then, to thé question of infringement. Severaî styles of 
sockets, nurnbered from 1 to 4, are exhibited as made and sold at dif- 
férent ,times by thei appellant. No. 1 of thèse, about which we will 
speak later, is cleariy an infringement. It contains the two ehambers 
separated and insulated from each other by a soHd wall of insulating 

• mate'rial, and both are insulated from the shell. The other elernents 
are substantially équivalents. The other types hâve two chambérs, but 
they areriot completely separated from each other. There is a wall, but 
it is not entire. It is open in one of them for a space large enough to 
see through one chamber into the other and enable the operator to blow 
through it, and iii othérs there is scarcely any division of the eham- 
bers. As to the first of thèse, it is contended that the breaking away 
of the wall is a mère, subterfuge to diiîferentiate the sockets from the 
Perkins 'patent; If this were so, if the opening in the wall were so 
small as to be negligible and' to serve no Useful piirpose, weshould 
think the contention ought to be sustained. But it is to be said that 
the opening is substantial. It differs from that of Pass and Seymour 
only in degree; and we hâve distinguished the Pass and S.eymour 
patent from that of Perkins only by the fact that the wall of the former 
did not completely separate and insulate the ehambers one from the 
other, w^hile the latter does. Then, it appears, and in this we are c'on- 
firmed by expert testimony, there is a substantial utility in being able 
to look into the socket without taking it apart and especially in being 
able to blow out the dust and débris that gathers in the socket by use. 
In the çther types the différence is still more manifest, We; are there- 

' fore constrained to hold that the appellant does not employ the feature 
which distinguished the Perkins patent, and ori account of which that 
patent was granted. It,;seems impossible to doubt that but for it, 
and in view of the earlier patents, thèse claims of the patent coûld not 
hâve been granted. 

As to the appellant's socket No. 1, before mentioned, thèse facts ap- 
pear : The appellant for two or three months at a pèriod oî about one 
year before the bill was fîled, made ànd sold some of thèse sockets ; 
that they then discontinued the use of that form and adopted the later 
numbered styles. It does not appear that ' the appellee was notified of 
the discontinuahcè of the inf ringing style or had any knowledge that it 
had. been discontinued. We cannot say that it had no reason for ap- 
p'reheriding that its.use wdùld1>e discontinued, or vi^ould not b^ re- 
newed/ In thèse circumstarices, the appellee was entitléd to filé its 
bill for an injunction. 
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The decree will be reversed in ail other respecfs, witli costs of this 
court to the appellant, but affirmed in respect to appellant's socket No. 
1. The controv.ersy over the socket No. 1 is of so smàll account that 
the gênerai rule in regard to costs should not be varied. 



BERNARD v. FRANK et al. 
(Circuit Ctfurt of Appeals, Second Circuit. Maiy 2, 1910.) 

No. 239. -i ■ ' ^ 

Patents (§ 326*) — Injcnction Against Infeingement— Violation. 

A corporation organized by a défendant, who has been enjoiued from 
infringement of a patent, for the sole purpose of escaping the consé- 
quences of the injunctlon, and of which sueh défendant is an offlcer, is 
Iwund l)y the i injunctlon, and may be punished fpS* contempt for its vio- 
lation, although not formally made a party to the suit. 

[M. Note.— Por other cases, see Patents, Cent. Dlg. «§ 613-^19 ; Dec. 
DIg. i 326.*] 

Appeal from and in Error to the Circuit Court of the United States 
for the Southern District of New York. 

Suit in equity by Léo Frank and Israël De Keyser against William 
Bei'nard, heard on appeal and writ of error by William Bernard, In- 
corporated, to review an order of the Circuit Court, entered September 
32, 1909, holding William Bernard, Incorporated, guilty of contempt 
of court for making and seUing articles in violation of an injunction 
issued July 25, 1904, and fining the said corporation $500, half to the 
United States and half to the complainants. A pétition of appeal filed 
by the corporation was also allowed. : Affirmed. 

The original order to show cause, the affidavit upon which it wâs 
granted, the affidavits in opposition thereto, the opinién of the Circuit 
Court, the order under review, the pétition i of a writ of error, the 
âséignmçnt.of errors and the pétition on appeal are ail entitlèd in an 
action â^inst William Bernard as an individual. WiUiam. Bernard, 
InCorporâtèd, appears for thé first time as a pàrty to the action in the 
assignmêttt of errors presented with the pétition on appeal. , How the 
corporation became a party to the action, if it ever did, does iiot appear, 
The injunction was served on William Bernard July 37, 1904. It hàs 
not beén. served upori the Corporation, except as it was serVed upon 
Bernard individually, àrid, àpparently, no injunction addressed to the 
corporation was ever issUed. 

Previous décisions growing out oi thiscontroversy are reported ini 
(C. C.) 131,Fed. 269; 135 Fed. 1021, 6& C. C. A. 566; (C. C.) 145 
Fed. 137 ; (C- C.) 171 Fed. 117. 

Bernard Cowen, for plaintiff in error. 

O. Ellery Edwards, Jr., for défendants in error. 

Before COXE, WARD, and NOYES, Circuit Judges. ^ 

COXE, Circuit Judge (after stating, the facts as above). It is not 
necessary: ,to add to the extended discussion which every branch of 

•For other cases eee same tapie & { mumbeb in Dec. & Am. Dige. 1907 to date, & Rep'r Indexe* 
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this controversy has received. The validity of the patent and its in- 
fringement are no longer debatable questions between the complain- 
ants and Bernard. The only question is whether the conséquences of 
infringement can be avoided by the formation of the corporation "Wil- 
liam Bernard, Incorporated." 

It is true that the corporation is not expressly named as défendant, 
but it could not hâve had more direct and explicit notice of the in- 
junction if it had been so named. It was cited by an order of the Cir- 
cuit Court to appear and show cause why it should not be punished for 
contempt in viola ting the injunction and was given full opportunity 
to purge itself. In organizing the corporation Bernard was the mov- 
ing spirit. That it was organized for the purpose of escaping the con- 
séquences of the infringement of the patent which Bernard had sold 
and assigned to the complainants, is too plain for controversy. That 
Bernard, as its treasurer, fuUy represented the corporation cannot be 
doubted and if the formality of a separate action had been deemed nec- 
essary, service on Bernard, the individual, would hâve been binding on 
Bernard, the corporation. A person who, with full knowledge of its 
provisions, has violated an injunction may be punished for contempt, 
although not a party to the suit. In re Lennon, 166 U. S. 548, 17 Sup. 
Ct. 658, 41 L. Ed. 1110; In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 
39 L. Ed. 1092; Bessette v. Conkey, 194 U. S. 334, 34 Sup. Ct. 665, 
48 L. Ed. 997. 

The order is affirmed, with costs. 



SHAAVNBE MILLING CO. v. TEMPLE, U. S. Dist. Atty., et al. 

UPDIKE MILLING OO. v. SAME. 

(Circuit Court, S. D. lowa, C. D. May 10, 1910.) 

Nos. 2,490, 2,492. 

1, Injunction C§ 85*)— Scope of Relief— Bnfokcement of Ckiminal ob Pé- 

nal StattjtEs. 

A bill for injunction to restrain tlie enforcenient of a criminal or pénal 
statute is allowable when the statute is unconstitutional or Invalid, 
where, in an attempt to enforce it, property rights are invaded, or where 
oft-repeated attempts to enforce it would create a multipliclty of suits, 
in themselves oppressive. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; 
Dec. Dig. § 85.* 

Restraining criminal proeeedings, see note to Arïuckle v. Blackbum, 
51 C. C. A. 133-1 

2. Injunction (§ 85*)— Civil Proceedings. 

Rev. St. § 723 (U. S. Comp. St. 1901, p. 583), deelaring that sults in 
equity shall not be sustalned in either of the courts of the United States 
lu any case where plain, adéquate, and complète remedy may be had at 
law, prohibits the filing of a bill in equity to enjoin the enforcement of 
a valid statute by civil proceedings. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 155, 156; 
Dec. Dig. § 85.*] 

•For other cases see same topic & S numbeb in Dec. A Am. Digs. 1907 to date, & Rep'r Indezei 
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8.1 EvitiENCE'(5 7*)--JtTDi0IAL K0TICïl*^QtJAI,mE8 AND PBèPÏRTIES OP MATTîi». 

Judlclal notice wlll he taken o( tlie.faot that good, soijnd wheat of thé 
best varlety, properly and tlmely hpïvested, 'î>ut through the sweat In 
the stadi, well gtound and bolted, ' liiakes nutrltipus, wholesome, and 
whlte flonr. . - 

[Ed. Note. — ror other cases, see Evidence, Dec. Dlg. | T.*] 

4. Food (§ 22*)i^BLBACHED Ploûb — Injûbt to Health— Question fob JtrRX. 

Whethet floui-, bleached by thé' use of nltrogen ' peroocide undér thie 
. Andrew^,', patent, or pursuant to ;tihe Alsop proçess,: Is flour so treated that 
Inferiprify Is coneealed, or contains added poisonous Ingrédients which 
may rènder It Irijuribtis to health, In violation of Niatlonai Pure Food 
■ Law Juné 80, Ï906, c. 3915, 34 Stàt.'768 (U. S. C<5nîp; St. Supp. 1909, p. 
1187), Is a question bf fact for détermination by a Jury, or by the court if 
a.juryls walved. -t : ; 

[Bd, Note.— For other cases, see Fpod, Dec. Dig. g 22.*] 

fi. : (DoMMEEGE (§ 33*)' — Régulation— National, Pube Food I/aw— Validttt» 
The national pure„foodiaw (Act Cong. June 30, 1906, c. 3915, 34 Stat. 
768 [U. S, Conjp. St. Supp. 1909, p. 1187]) prohlbiting, transporta tlon In 
Interstdte Commerce of an^ artlble 'Of food so treated, whereby Its In- 
(èrldritjfîls coneealed, or coHtàining added poisonous ingrédients which 
may' rehder It ilnjurioùs to heaUh,' was not an exercise of police power 
withln ,th,e .explusive Juriadiçtion ,of . sta.tes, but was ;vidthin the jurlsdic>- 
tlon pf Congress, as a proper régulation of Interstate corQnjerce. 
[Ed.' Noté.-— For othér^ckse?, see Commerce, Dec. Dlg. 5 â3.*l 

In Equity. BUls by the'S'hawnee Milling Company and the Updike 
Milling Company against Marcellus L. Temple, United States District 
Attorney, and Frank B. Clark, United States Marshal, and others, to 
restrain them from seizjng complainants' flour in interstate shipments 
under the national pure food law (Act Cong. June 30, 1906, c. 3915, 
34 Stat. 768 [U. S. Comp, St. Supp. 1909^ p. 1187]). Bills dismissed. 

Ed P. Smith, A. E. Helm, and Bruce S. EHiott, for complainants. 
Pierce Butler, AsSt. U. S.Atty. Gen.; aild Marcellus L. Temple, U. 

5. Atty., for respondents. ^ , 

SMITH McPHERSON,: Dîstridt Judge. Each of thèse two cases 
is by a, bill in equity, practically the s^me. One pf complainants, Up- 
dike Milling Cornpany, is a corporation under the laws of Nebraskâ, 
there engagçd in the business of manufacturing wheat iijto flour both 
fôr domestio use and for shipments into lowa and other states for 
sale ànd çonsumption. The other complainant, Shawnee Milling Com- 
pany, is a corporation under the laws of Kansâ?, thére engaged in a 
like business,-^les, and shipment?, , 
The défendants are the United States attorney and marshal for this 

. district, , and the.relief sought is to enjoin the respondent officers from 
having issued, or serving process for seizing complainants' flour in 
interstate shipments under the natiojial pure food statute of June 30, 
1906 (Act June 30, 1906, c. 3915, 34 Stat. 768 [U. S. Comp, St. Supp. 
1909, p. 1187'}). -^ _ ^ ' ■■■ 

, -The allegatipns are that cOmplaitiahts' flour Jswhitened and' aged 
by a process, ànd that the sarne is "ribt harmful, but is more ftutritious, 
wholesome, and attractive for making bread. It is not alleged in the 
biil of complaint in terms that the flour is bleached. by the Alsop pro- 

■!. «FârtOtlieT «SaMriMe Mm* topic & ! mv-mbeb in Dec. & Axa. DlSf. 1907 to date, * R«p'r Indexe* 
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cess as covered by certain lînglish; and American patents, as set fortk 
by the Circuit Court of Appeals for this circuit in the case of, Naylor 
V. Alsop Process Company, 168 Fed. ,911, 94 C- C. A. 315; but ail the 
arguments, both by briefs and orally, were on that statç of facts. 
Counsel for the United States baye appeared for the défendants, 
thereby in efFect making the cases epntroversies between the United 
States government, on the one side, and western flour mill owners, on 
the other, who bleach their flour by the agency of nitrogen peroxide 
gas under the Alsop patent process. ■ , . 

A literal reading of the bills of^ complaint will show that they are 
fairly subject to criticism ; that the allégations as to the aging, whit- 
ening, and improving the flour are largely by the use of adjectives 
and adverbs, instead of reciting just what is done, how the flour is 
aged, how whitened, how made more nutritious, why not harmful, and 
why better by the use of some agency not named nor described. But 
this criticism need not be elaborated. The cases are now for déter- 
mination on demurrers to the bills of complaint, and sufiîcient alléga- 
tions appear to cover the rulings now to be made. 

A bill in equity in which the writ of injunction can issue to enjoin 
the enf orcement of a criminal or pénal statute is allowable only when : 
(1) Such statute is unconstitutional or otherwise invalid; (2) in the 
attempt to enf orce such invalid statute, rights of property are invaded 
and trampled on; or (3) the often repeated attempts to enf orce such 
invalid statute créâtes a multiplicity of actions which are of themselves 
oppressive. 

The important and récent case of Ex parte Young, 209 U. S. 123, 
28 Sup. Ct. 441, 53 L. Ed. 714, 13 E. R. A. (N. S.) 932, illustrâtes 
this, in which case it was held that a bill in equity would confer juris- 
diction because of the oppressive penalties if an effort Should be made 
to protect the rights of property. In City of Hutchinson v. Beckhàm, 
118 Fed. 399, 55 C. C, A. 333, the 'Circuit Court of Appeals for this 
circuit held that an injunction should issue against the prosecution of 
cases under an invalid ordinance requiring an illégal license, which. 
would be folloWed by many criminal prosecutions. In Dobbins v. Los 
Angeles, 195 U. S. 233, 241, 25 Sup^Ct. 18, 22 (49 L. Ed. 169), the 
holding was clearly and tersely stated : 

"It is well settled that, where property rights will be destroyed, lawful iH- 
térference by criminal proceedings under a void law or ordinance may be 
reached.and coiitrolled by a deeree of a court oï equity." , , ^ 

But if property rights are not invaded, then a court of equity or- 
diiiarily will qôt interfère, because the défense as to the invalidity of 
the statute cah be urged in the criminal or pénal action or spécial pro- 
ceeding. Thus, in the case of In re Sawyer, 124 U. S. 200, 8 Sup. 
Ct. 482, 31 L. Ed. 402, it was held that proceedings for thè ouster of 
à.city officefcould not be enjoined for the alleged invalidity of the law 
under which the proceedings were being conducted. And of like hold- 
ings are the cases of Harkrader v. Wadley, 172 U. S. 148, 19 Sup. Ct. 
119, 43 E. Ed. 399, and Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct.' 
269, 43 L. Ed. 535. And if the proceedings for seizure are to be re- 
garded as civil, then section 723, Rev.' St. (U. S- Comp. St. 1901, p. 
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583), will prohibit the filing of a bill in equity to enjoin the enforce- 
ment of a valid statu te. 

In thé One case now before the court, the bill of complaint récites 
that several seizures of flour were made in this judicial district, and, 
after a humber of efforts by the complairiant to hâve the cases sub- 
mitted to the court with or without a jury for a hearing on thë merits, 
the governmènt dismissed thé cases, after the flour thus seized had 
deferiorated in quality and value. In the cases now before the court, 
as property rights are involved, bills in equity will be entertained, 
provided the statute under which the governmènt claims the rights 
to proceed is not a valid one. Herein is the question in the case, 
that is to say: Is the pure food statute of June 30, 1906, a valid 
enactment? Did Congress hâve the power to enact it? Is it within 
the comtnerce clause of the Constitution, or is it a mère police régula- 
tion, garbed and cloaked as a régulation of commerce ? 

Good, Sound wheat of the best variety, properly and timely har- 
vested, put through the "sweat" in the stack, well ground and bolted, 
makes nutritions, wholesome, and white flour. This fact is so gener- 
ally knownthat courts will take judicial notice of the fact. 

It is said that flour made from new and poorer wheat, not "sweated," 
and made by the process covered by the English patent of Andrews, 
or the American patent of Alsop as illustrated in the patent décision 
hereinbefore referred to (168 Fed. 911, 94 C. C. A. 315), will also be 
equally white. This is 'quite likely true. But is it equally pure, equally 
nutritions, or is it adulterated and poisoned? 

This court in thèse cases is not to décide those questions. Nitro- 
gen peroxide gas under the Andrews patent is produced by combining 
nitric acid with a metaUic compound. Under the Alsop patent it is 
produced by subjecting atmospheric air to a flaming electric arc. It 
is claimed by some that nitrogen peroxide is the agent for bleaching 
flour under both patents, while others claim that it is the ozone that 
does the effective work, while the nitrogen peroxide is a by-product 
when the ozone is thereby created. 

Whatevëf the truth is as to what does the bleaching, it is both 
claimed, arid denied, by chemists who ought to be able to agrée, that 
the flour is poisoned by such process. But it is known that, after the 
air is thus subjected to continuons flaming eleçtrical discharges, the 
résultant gas is conveyed by means of pipes to a compartment, and 
there is commingled with the flour agitated or in a cloud, and thus 
subjected to sajd treatment it becomes dry and white. The resuit of 
it ail is that new wheat and of an inferior quality is converted into 
flour with the appearance of flour from a better whèat that has been 
aged by time. 

The governmènt contends that flour thus bleached is flour in the 
language of the statute "whereby inferiorîty is concealed," and that 
"it contains added poisonous ingrédients which may rendér such ar- 
ticle (flour) injurious to health." The patentées and the milkrs deny 
this. 

Hère is a question for détermination by a jury, or by the court if 
a jury is waived, and not to be determined in this case if the statute 
is vaHd. 
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Several of the states within the past few years hâve enacted pure 
food statutes. Congress, June 30, 1906, enacted the statute in question. 
Ail thèse statutes were enacted to cure evils well nigh intolérable that 
had grown up during this âge of greed and avarice and commerciaHsm 
that has made money getting the prime object of life with so many. 
The evils were such that much of the foods we ate, whether méats of 
any kind, including fish and poultry, or fruits in ail forms, and bread- 
stufifs, were so adulterated and "loaded" or "doctored" as to deceive 
the consumer. And the same was true of flavors and condiments. 
The evil as to confectionery and extracts was as great. Still greater 
was the evil as to drugs and medicines. In fact, the evils were every- 
where présent, as to food and medicine, and other things. And to 
eliminate some of thèse evils, and to enable the purchasers to receive 
what they ordered and paid for, many states passed statutes aimed at 
-those frauds. But it was sooniound that the states in some instances 
were disposed to condone.as to some articles of local manufacture, and 
in many pther instances the states were powerless to work out a reme- 
dy. Thereupon Congress, acting upon the theory that the evil was 
of national concern, enacted the statute in question. The debates in 
Congress show that the jneasure was earnestly fought as being one of 
paternalism, and a police régulation with which the states only could 
act. 

The Secretary of Agriculture, Mr. Wilson, performed his duty both 
in letter and spirit when.he submitted the question as to flour bleached 
by nitrogen peroxide to the board of food and drug inspection; and 
that board, the secretary concurring, after a hearing given to ail par- 
ties in interest, found that such flour is in contravention of the stat- 
ute. Such finding is not binding as against the parties thus bleaching 
flour. But it is conclusive as against ail criticism for making the 
seizures and bringing the question before the courts for détermination. 

Congress is given the power to provide for the gênerai welfare of the 
United States. But without doubt, if this législation is sustained, it 
is because of that provision of the Constitution which provides that 
the Congress shall hâve the power to regulate commerce among the 
several states. That provision is the life of the nation, and to adopt 
which was the great concern of the Convention of 1787. Important 
as it is, it is ever before the courts. It gives great comfort to ail who 
believe in one common country, and yet is antagonized oftener than 
any other provision of the Constitution, by those whose shield of 
défense is articles 9 and 10 of the aniendments, as to the reserved 
power of the states. 

No one claims that Congress can be the sole judge of its powers. 
Ail thoughtful persons concède that any court having jurisdiction in 
the first instance must pass upon the question of the powers of Con- 
gress, ancj that it is for the Suprême Court in the end to fînally set 
the matters at rest. But so careful hâve our Congresses and Prési- 
dents been, that for the first hundred years of our government the 
Suprême Court found it necessary to hold that Congress had exceeded 
its powers in only 20 instances. See Appendix to 131 U. S. ccxxxv. 
iAnd of those 20 statutes thus held void not one related to commerce. 
Since then, the Suprême Court has held three congressional enact- 
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'■ïHèntS' Vdid. ' One was à stâtute niakïng à judgment of conviction con- 
■bltisive évidence against a'pàrty in another case. Kirby v. U. S., 174 
=U;'S:=4:7, 19 Sup. et. 574, 43 L- Ed. 809. Anôtliér was- tHe income tâx 
icàse:" Pollock V, Farmers' Ldan Co., 157 U. S. 429, 15 Sup. Ct. 673, 
,39 L: Edi^759,, and 158 U. S. 601, 15' SUp. Ct. 913, 39 t. Ed. 1108. 
Thé qthef, and onlyohe from the afgànization bf our government to 
date âs'to commerce, is thàt of the ërrtployer's liàbility stàtiite, enacted 
under thé claim that thë commerce clause would'^stistain it. Employ- 
er's Liability Gases, 207 U. S. 463, 28 Sùp. Gt. 141, 53 L. Ed. 397. 
Il other ènactments of Coiigress haVe been held voîd by the Suprême 
Couft; sUch cases hâve beën over'looked, and it is believed there are 
none other; There are almost inriuîii érable décisions touching the 
power of the states' with refererlce tô conimerce. It would be to no 
pufpose to discuss many of theseauthorities. And it would be a neèd- 
less waste of eiiergy to discuss the maiiy décisions relating to the Usé 
of the rriails, for thé obvious reason that a distinct clause of the Con- 
stitution empoWers Gongress tÔ control'our postal systerti, and there 
is hot the slightest différence whether thé mails thus carfied are staté 
or iriterstaté. ■ ' 

' Neither the court nor the partie$ are aided by a review of those 
matters. It must be and is cohceded- thàt policé régulations alone are 
for the State, and not for Gorigress, to deal with. 

Eut it doès not follow that, if thé subject-matter to be regulated is 
onëof commerce, it is for the stàte alone' tb deal with, bécause such 
subjëct-matte^ is also oné that përtaihs to the mbrals, health, or good 
bfder of thé commuriity. 

Thusj when the question arose as to the inspection of méats for 
fobd, Ivegislâtures claimihg that they alone could détermine when and 
to whàt èxtent police régulations should be carried, the Suprême Court 
decidéd that sùch inspection àlso impinged upon thé rights of com- 
merce' and Were therefore void, Minnesota v. Barber, 136 U. S. 313, 

10 Suj). Ct. 863, 34 L. Ed. 455; Brimmef V. Rebman, 138 U. S. 78, 

11 Sùp: et. 213, 34 L. Ed. 863: \ '^ • , 

'It will serve no purposé to discuss the prittciplé upheld in Wilson 
v. Black JBird Creek Company, 2 Pet. 245, 7 L. Ed;'412, that the state 
can'regulate certain interstâte' commerce of a loçal charactér; if Con- 
gresà'-haâ hot acted, nor of thàt othér principle uphéld by Congress 
thàt thé State can legislate wîth référence tbliàbîlity of a parfy when 
doin^'ah Interstate business' when Gongrësshas not acted. SherloCk 
V. AUiiig, =9& U. S. 99,33 L. Ed. 819. 'The complète ahswer to those 
suggestions is that in the matter now before the court Congtess has 
acted. The Question now for cortsideratio'h is tibt as to the' power of 
the states relating to commerce, as held in' Smith vi Alabama, 134 U. 
S. 465, 18 Sup. et. 564,_3ÏX. Ed. 508, upholding a state statute re- 
quirirtg a locomotive engineer éven'though operçting an interstàte train 
tb submitto tests for color blindhess. 

The' question hère is aS tb. the power of Cohgress over articles of 
intèrstate commerce, everi though such article^ in the end become sub- 
Ject to state statutes; N6 bne doubts but that wheat and flour, as_ well 
■as âll arfidés of food, are SÙbjects bf commerce, ahd, when carried 
over and acfbss state lihes, are subject to be regulated by Congress. 
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And it is no answer to say tliat when adulterated, or wrongly kbeled, 
becanse in the end they will fall under a state statute, they when being 
shipped cannot be covered by a congressional enactment. The liquor 
cases illustrate this, becaiise^ of ail the subjects of commerce there 
is no one thing more peculiarly and distinctly and appropriately sub- 
ject to régulation by the state, even to the extent of prohibition, than 
are intoxicating liquors. And yet Congress legislates with référence 
to Hquors. The Wilson act of 1890. (Act Aug. 8, 1890, c. 738, 26. 
Stat. 313 [U. S. Comp. St. 1901, p. 3177]) prOvided that when liquors 
arrived in a state they should be subject to state laws. This statute 
was upheld in the case In re Rahrer, 140 U. S. 545, 11 Sup. Gt. 865, 
35 Iv. Ed. 572, thereby modifying the practical efïect of the holding 
in Leisy v. Hardin, 135 U: S. 100, 10 Sup. Gt. 681, 34 L. Ed.; 128, 
that the state could not interfère by législation as to liquors shipped 
interstate as long as the liquors were in the original packages ; while 
in Rhodes v. lowa, 170 U. S. 412, 18 Sup. Gt: 604, 42 L. Ed. 1088, it 
was held that the liquors must be in f act and actually delivered to the 
purchaser before the state iaWs became effective as to such interstate 
shipment. No one should doubt but that legislaition by Gongress can 
control thé interstate sûbject of commerce for a time at least, and then: 
the state by a police régulation can control. ': 

If liquors do not sufficienfly illustrate the question, lottery tickets 
will. The Lôuisiana I^ottery was conducted by-men of high réputé 
and much renown. But it became a national scandai. It was struek^ 
at by denyingit the use of the mails. The Législature pi the state 
gave it encouragement, even its lifé. But Gohgreâs provided in addi- 
tion that it should be a crime to carry lottery tickets from one state 
to another by means other than through the mails. Gan any person 
doubt but that the Lôuisiana Lottery was or could hâve been made 
subject to the laws of Lôuisiana? And yet this congressional enact-' 
ment was upheld in the Lottery Gase, 188 U. S. 321, 23 Sup. Gt. 321,' 
47 L. Ed. 492. But little need be said of that case. It was argued by 
counsel of great eminence. It was argued Upon two separate occa- 
sions. It received the fullest considération by the Suprême Gourt. 
Apparently no other case that was ever before that court received rtiore 
attention and fuller considération. Counsel for complainants herein 
concède ail thèse things. And the only answer that has been made, 
or that can be made to that case, is in the statement that the case Was 
decided by a divided court; four justices dissenting. It may be, or it 
may not be, that that weakens the case ^s an authority. It is barely 
possible that later on, that court changing as to its personnel, the dé- 
cision may be overruled. But such reasoning is a mère spéculation. 
On the other hand, the fact that the court was so divided emphasizes 
the fact that the court gave great considération to the question. But be 
thèse things as they may, it is not for this court to usurp the préroga- 
tive by blindly declining to follow that décision. That décision stands, 
and as long as it stands it is the law of the country, and this court not 
only must, but does, cheerfuUy observe it in ail of its phases. 

Much more could be said. Gases commencing with Gibbons v, Og- 
den, and then to date, could be reviewed. The question could be illus- 
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trated în triany ways. But ail that would be to no purpose; ît wouM 
be acadettiic. 

Gongress bas enacted a safety appliance law for thé préservation 
of life and Hmb. Congress bas enacted the anti-trust statute to pre- 
vent immorality in contracts and business affairs. Congress bas enact- 
ed tbe live stock sauitation act to prevent cruelty to animais. Con- 
gress bas enacted the cattle contagions disease act to more effectively 
suppress and prevent the spread of contagious and infections diseases 
of live stock. Congress bas enacted a statute to enable tbe Secretary 
of Agriculture to establisb and maintain quarantine districts. Con- 
gress bas enacted tbe méat inspection act. Congress bas enacted a 
second employer's liability act. Congress bas enacted tbe obscène 
literature act. Congress bas enacted tbe lottery statute above referred 
to. Congress bas enacted (but a year ago) statutes probibiting tbe 
sending of liquors by interstate sbipment with tbe privilège of tbe ven- 
dor to bave tbe Hquors delivered c. o. d., and to probibit sbipments of 
liquors except wben tbe name and address of the consignée and tbe 
quantity and kind of liquor is plainly labeled on tbe package. Thèse 
statutes, police régulations in many respects, are alike in principle to 
tbe act of June 30, 1906, under considération. Can it be possible tbey 
are ail void? 

This statute by its title, and by its every provision, plainly shows that 
it is witb référence to commerce, and that it is not with référence to 
local police régulations. 

It is also contended tbatso mucb of section 7 of tbe statute as re- 
lates to f ood is void because no standard bas been fixed. That argu- 
ment is made because drugs are fixed by a standard recognized by the 
United States Pharmacopœia or National Formulary, and as to con- 
fectionery a standard is fixed by declaring what confectionery "sball 
not" contain ; wbereas, as to f oods no standard bas been fixed. It is 
a fact most obvious that no standard could be fixed other than was 
done by Congress. Tbe one provision as to food is that it sball not 
be mixed so as to reduce or lower or injuriously aflfect its quality or 
strengtb. , Anpther provision is that some substance sball not be sub- 
stituted wboUy or in part for the article. Anotber provision is that 
no valuable constituent of tbe article sball be abstfacted. Anotber 
provision is that it sliall not be mixed, colored, powdered, coated, or 
stained in a manner whereby damage or inferiority is concealed. An- 
otber provision is that pOisonoUs or other deleterious ingrédients sball 
not be added. Still anotber provision is that filtby, decomposed, or 
putrid substances sball not be added. And so on more in détail than 
herein enumerated. Thèse provisions présent questions of fact as to 
every aUeged contraband article. This objection is witbout merit. 

This case was argued upon both sides witb most signal ability, dis- 
plàying mucb learning, and was argued at great length. 

The case bas received from this court the fullest considération, and 
tbe conclusions are that thèse bills in equity cannot be maihtained, 
and tberefôre wiU be dismissed. 
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In re POTEE BRICK CO. OF BALTIMORE CITT. 
(District Court, D. Maryland. May 31, 1910.) 

1. FlXTUBES (§ 27*) — ^LANDLpBD AND TENANT— IvEASE. 

Wiere a lease provlded that the improvements which it was contem- 
plated the tenant would erect on tlie premises should not be removed 
therefrom until the rent was paid, such provisions precluded the teuant's 
right to remove articles annexed to the freehold which would otherwlse 
bè removable as trade flxtures. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. § 22; Dec. Dig. 
I 27.*] 

2. Bankbuptct (§ 140*) — Erections on Real Estate— Removal — Mobtqagee. 

W£ere a lease of real property to the bankrupt eontemplated that the 
bankrupt would erect on the premises certain improvements which should 
not be removed until the rent was paid, there was no right in the bank- 
rupt, hls trustée or mortgagee, to remove any of the property annexed 
to the freehold unless and until ail the rent in arrears had been paid, 
whether such property so annexed constituted trade flxtures or not. 
, [Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 199, 218 ; 
Dec. Dig. § 140.*] 

3. Landlobd and Tenant (§ 157*) — Improvements bt Tenant— Removal. 

' ' Where a bankrupt held over wlth the consent of the landlord and 
remained in possession under a lease provldlng that improvements which 
the tenant erected on the premises should not be removed until the 
rent was paid, and reeeivers were appointed at the Instance of the land- 
lord, who continued possession awaiting the élection of a trustée in bank- 
ruptcy, the termination of the lease by forfeiture or expiration of the 
term did not necessarily termina te the bankrupt's right to remove flx- 
tures after payment of the rent in arrear. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. |§ 
577, 578; Dec. Dig. § 157.*] 

4. Landlokd and Tenant (% 248*) — Securitt for Rents— Chattels— Ri&hts 

OF Creditoes. 

An agreement that chattels on thé premises shall be at thè disposai of 
the landlord as seeurlty for rent is not valid as agalnst creditors of the 
lessee before entering. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. DIg. § 
1003; Dec. Dig. § 248.*] 

5. Bankruptcy (§ 191*) — Landlord and Tenant— Distbaint. 

A landlord has no lien on distrainable property passing Into the hands 
of a bankrupt's trustée nnless he has levied his distraint before the fll- 
ing of the pétition in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 290: Dec 
DIg. § 191.*] 

e. Landlord and Tenant (§ 2()9*)— Distbaint — Property Levied on. 

A landlord could not distrain agalnst property of the bankrupt tenant 
levied on under a judgment in favor of the tenant's chattel mortgagee. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. S 
1094 ; Dec. Dig. § 269.*] 

7. Execution (§ 324*) — Levt— Riqhts of Landlord— Notice to Sherifp. 

Where a tenant's mortgagee having recovered judgment and levied an 
exécution on the tenant's distrainable goods, thé landlord was authorizèd 
by St. 8 Anne, c. 14, to give notice to the sherifC of rent in arrears and 
of the landlord's right to distrain under which he would be entltled to 
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recelve from the sherlff of the proceeds of the goods not exceedlng one 
year's rewt-T' , .■^;!(:: :■ ,, . . ; r^y. r; 

[Ed. Note.— For other cases, see Éxecution, Cent. Dig. | 963; Dec. Dig. 
I §2ï.*] " '■■■ .'■■ -'.-y. ;....■ .. ; , ■ 

8. Bankruptct (§ 191*) — pisTBES» — Lev-t-jt-"Lien ,bt Légal Proceedings." 
■ A landlord iWithin four months feefore the flling pf a pétition in bank» 

;, . Euptey. jpay levy his distress aijd tliereby açquire a lien wliiçh a subse- 

qUie»t banitruptcy adjudication would not render void or t'ôidàble, the 

, lien thereby, secured not belng utjid.er the law of Maryland a, lien secùred 

"by légal proceedings" wlthin Bankrùptcy Àct July 1, 1898, c' 541^ § 67c, 

,,30.Stat..564,(U. S. Comp. St. 1901, p. 3449).'; "■ , ;' ; , 

[Ed. Note.^For other casés, see'feankrùptcy,' Ceht. Dig.' § 290; Dec. 
Dig. § 191.*] 

9. BAKKKUPIfÇ^ (§ 194*)— IjIBNS— ClVEpfXOBS' BlLji;S— "LlEN BT l-EGAL PRO"" 

,;A lleuiOn, a bankrupt'sassets, secùred by tlie fllllig of a' eredltor's blll 

.^tthin, fpiir months prlor tp tliejpling of a baiikr.uptçy pétition îs a lien 

■ sécured "by légal proceedings,*' which by Bankruptcy Abt jtilj* 1, 1898, c. 

541, § 67ç, 30,Stat.,541 (U-S. .CompjSt. 19(Jl, p. 3449), iâ/avoldëd by the 

. . adjudication. ,' '. ,..,,.., ,,' ' ,' ! '''■ 

[Ed. Note.— -For otier cases, see Banki-ùptcy, Ùeiit.' DÎg.' § 289; Dec. 
Dig. i 194.*] ,..■.. 

In the matter of Potée Brkki Company of: Baltimore; City:, batîkrupt 
Proceedings to détermine the rights oî the Curtis BayCom'pany, land- 
Iqrd,: à^ agamst! J^iries , p. pickitïèdti,' mdrtgageé ' of ' the bàhkrttpt's 
prapqrty. Judgtpeot- f or the, Çurtig Bay Company ^ ; V 

ïsidpf R'àyhef; and JohriTP". Williams, for the laïidlôrd; 

C. Howard liïillikïn and'Klyçr Rôseiibush, for pétïtioning creditors 
appearjn^ on behalf of the bankrupt estate. ' , . 

ROSE, District Judge. In.this opinion, for breyity, the Curtis Bay 
Company of Anne Arundel county will be spoken of as the "landlord"; 
the Poteè Brick Compainy oi Baltimore City will be calledthe "bank- 
rupt" ; and Jânies O. ©ickinson ' ànd Robert Moss, his attorhey and 
assignée, will be called the "mortgajgee." 

Thé questions which are now to bè decided relate, to the relative 
rights of the landlord, the bankrupt's estate, and the mortgagee to 
certain property which now ài\4,îàt the tirne of the filîti^ df the pétition: 
iil bankruptcy were on the prpperty which the bankrupt held as tenant 
of the landlord. 

The lease wàs made March Ij 1904, for one year. While it said 
nothing as to renewal of the term, it did contain provisions which seem 
to show that the parties expected the lease to last longer than one 
yeàr. 

By the terms of the lease the property was to be used by the bank- 
rupt for the manufacture of bricks. The' bankrupt was àuthorized to 
take clay and other brick-making material froni the soil. The rent 
covpna,nted tb be paid was in thè form pf a royalty of 50 cents a thou^ 
sand pn!thg bricksmànufactured, with the proviso. tîiât the rent should 
in any event amount to at least $400 per annum. ; , 

On M'arch 1, 1909,' and at ail timès thereafter, up tintil the institu- 

*For<)thér<caae« ««e game tc^pitxii: î itVMSXB lu Dee. A Am. Bigs. 1907 to date, &Kep:r Indexes 
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tion of the bankruptcy procëédîngs, • the b'ànkrupt owed the landlord 
for rent in arrear $3,567.76, ôf which $494.03 was due for the year. 
beginning March 1,1908, and eilding March; 1,1909. 

On S.eptember 27, 1904, the bankrupt mortgaged to the mGrtgagee. 
ail it's brick kilns, sheds, machinery, tobls,' brick office, small frame 
houses, and ail other bricks, machinery, goods, fixtures, or eqyipment» 
that might be then in possession or hereafter acquired by the bankrut)t, 
to secure the payment of $5,000'ône yéar after date; ; >' 

On july '28, 1909, the moi-tgagee having brought suit at là-vV 
against the bankrupt for" the same debt secured by the mortgage; 
recovered a judgment against him ôf $5,500 debt and $17.20 costs, 
upon which judgment the mortgagée gave crédit for $1,008. 

On thfe '3lst of July, 1909, the mortgagée caused exécution to issue 
on this judgment and a levy to be made on the property of the bank- 
rupt on the premises leased from the landlord. The sheriff's rèturn 
shows thàt the property levied upon was substântially the same prop- 
erty as that described in the mortgage. 

On the 6th of August, 1909, the landlord gave the sherifif notice in 
writing, under the statute of 8 Anne, c. 14, that the bankrupt was a ten- 
ant of the landlord and was largely indebted to it for rent due and in 
arrears. Nothing further appears to hâve been donc under this levy, 
nor was the property ever removed by the sheriff or sold by him. 
• Some time after September 20, 1909, the mortgagée under the pOwer 
contained in the mortgage advertised the mortgaged property for sale 
on October 20, 1909; 

On October 13, 1909, the landlord filed a bill of complaint in the cir- 
cuit court of Anne Arundel County in equity against the bankrupt and 
the mortgagée. The bill was filed by it for itself and any other cred- 
itors of the bankrupt who might corne in and become parties complain- 
ant and contribute to the costs and expense. It recited, substântially, 
ail the f acts above set f orth, and asserted that by the levy the landlord 
was deprived of itsright tô distrain. It said that the debt for which 
the judgment had been given was the same debt for which thei prop- 
erty was about to befeold under the mortgage; that the property being 
held by the sheriff, and the landlord being thereby deprived of its right 
to distrain, a sale- under the mortgage and a removal of the property 
would deprive the landlord of its lien for rent due and in arrears. 
It asserted that the mortgagée should be required to pay the refit due 
and in arrears before making sale of the property or removing it. It 
said that the landlord was alone entitled as the owner: of the freehold 
to everything which belonged to the freehold, and that as lessor and 
under its distraint it wàs entitled to priority upon ail the goods and 
éhattels upon the premises. It prayed for the appointment of a rè- 
ceiver, for an iftjunction to restrain the bankrupt from further deal- 
ing with its propeirty and the mortgagée from selling any of it, that the 
bankrupt might be dissolved, and its assets applied to the payment of 
its liabilities, and for other and further relief. 

On the same day the bankrupt answered neitber admitting nor deny- 
ing the allégations of the bill, but consenting to the appointment of a 
receiver. 
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The mortgagee answered that it would be to the interests of ail par- 
ties concerned to hâve a receiver appointed; but it expresçly denied 
that the landlord had any' rent çlaim which topk priority over the 
mortgage claim. ^ 

j On. the 14th of October, 1909, the circuit court for Anne Arundel 
county appointed receivers for the bankrupt. 

Qo the^ith of November, 1909, within less than four months from 
the recovery of the judgment, four creditors of the bankrupt filed a 
pétition in this court to hâve the bankrupt so adjudicated. On the 
15th of December the adjudication was rnade. 

, The landlord in its argument at the hearing and in the brief after- 
wards submitted on its behalf claims under the terms, covenants, and 
cpnditions of the lease absolute title to ail the property situated on the 
preinises and annexed to the f reehold, whether such property be trade 
fixtures or not. 

By the terms of the lease the bankrupt covenanted to deliver posses- 
sion of the premises at the end of one year from March 1, 1904. If 
the covenants of the lease: were not carried out, or if possession was 
notidelivered at the expiration of the lease, the lessee was to be con- 
sidered a tenant at will or by sufferance, and the landlord might take 
possession without any proceedings whatever. 

The léase provided that at the expiration of the term and the pay- 
ment ; of ail money due apd owing by the bankrupt to the landlord, 
ahd the fulfillment of ail the conditions of the lease, either express or 
implied, the bankrupt should hâve three months' time within which it 
might remove from the premises ail improvements erected thereon ,by 
it. It was expressly provided that there was no obligation on ;thç 
part of the landlord to pay for any improvements which might be left 
on the property in the event of the forf eiture of the lease or after the 
expiration of the same, and that any improvements left on the prem- 
ises shOuld belong absolutely to the lessor. 

- The provisions of the lease above summarized show that the parties 
to it intended that the improvements which it was contemplated that 
the bankrupt would erect on the premises should not be removed there- 
from until the rent was paid. 

; When such an agreement is made between the parties, it controls the 
right to remove the articles annexed to .the f reehold otherwise re- 
movable as trade fixtures. O'Brien v. Mueller, 96 Md. 137, 53 Atl. 
663; 13 Amer. & Eng. Enc. of Law, 657; Taylor on Landlord & 
Tenant, § 554; Simpson Brick Press Co. v. Wormley, 61 111. App. 
460. , 

As is said in Ex parte Morrow, 1 Lowell, 386, Fed. Cas. No. 9,850, 
the right of a tenant to remove trade fixtures may well enough be 
called rather a "privilège" than a "property." It is one which may be 
lawfuUy waived or modified by the terms of the lease. As against 
the bankrupt and the bankrupt' s trustée, when one shall be elected, 
there is, I think, no right to remove any of the property annexed to the 
f reehold until and unléss ail the rent in arrears shall be paid, whether 
or not such property so annexed properly belongs to the class property 
described as "trade fixtures." 
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I do not think that the mortgagee stands in any better position with 
référence to such fixtures than does the bankrupt. ; 

It is urged by the counçel for the landlord that the lease ended 
more than three months lago either by forfeiture or by the expiration 
of ' the term, and that the bankrupt's right, even if the rent were paid, 
to remove the fixtures, has ceased. 

Under ail the circumstances of this case, I do npt think that this con- 
tention can be sust9,ined. The bankrupt held over obviously with the 
consent of the landlord and remained in possession, as the agreed 
statement of facts filed in the case shows, until receivers were ap- 
pointed by the circuit court for Anne Arundel county. Those receiv- 
ers were appointed at the instance of the landlord, and they are in 
possession awaiting the élection of a trustée in bankruptcy. But,: as 
stated, I am of opinion that neither the bankrupt nor his trustée has 
any right to remove such of the fixtures as are annexed to the free- 
hold withoutpaying the, rent in fui). 

The question is probably of no practical importance in this case, as 
the state of afifairs disclosed by the schedules would seem to indicate 
that it would be impossible for the trustée to pay. the rent. 

The landlord further contends that by the ternis of the lease the 
chattels on the property belonging to the tenant, and which were not 
so annexed to the freehold as to be fixtures, are by the terms of the 
lease subject to the claim of the landlord for rent. That view I think 
cannot be sustained. An agreement that chattels on the premises shall 
be at the disposai of the lessor as security for rent is not valid against 
creditors of the lessee before entering. Ex parte J. H. Morrow, 1 
Lowell, 386, Fed. Cas. Np. 9,850; Bleakley v. Sullivan, 140 N. Y. 175, 
35 N. E. 433 ; Beers v. Field, 69 Vt. 533, 38 Atl. 270. 

The landlord further claims that, as a resuit of the filing of the bill 
in equity in the circuit court for Anne Arundel county, it acquired an 
équitable lien upon ail the bankrupt's property on the premises. I can- 
not agrée with this view. Either the landlord had the right to distrain 
or it had not. If it had the right, it had not exercised it, and under 
the décision of Judge Morris in the case of In re Southern Company 
of Baltimore City the landlord has no lien upon distrainable property 
passing into the hands of a bankrupt trustée unless he has levied his 
distraint before the fîling of the pétition in bankruptcy. The learned 
counsel for thé bankrupt at the hearing expressly admitted that Judge 
Morris' décision correctly stated the law of Maryland. But the land- 
lord answers that it could not distrain because of the levy of the exé- 
cution under the judgment of the mortgagee. That is true, it could 
not. But what conséquences so far as the landlord's rights are con- 
cerned foUow from the levy of the exécution? Simply thèse: That 
under the statute of 8 Anne, c. 14, in force in Maryland, it had the 
right to give notice to the sheriff that its rent was in arrear; that it 
had the right to distrain and to notify him not to remove the goods. 
Under this notice by the terms of the statute the landlord was entitled 
to receive from the sheriff out of the proceeds of the goods sold on 
exécution not exceeding one year's rent. In this case the last year's 
rent to accrue is the rent which became due on March 1, 1909, and the 
179 F.— 34 



^fïiOutît'Iiué'for that yèaf undei- tliô' terms "af tlife lêasë was $494,03. 
By the notice given to the shëriff by the la:ndlord, thè liridlord' acquired 
thé right to'bè paîd but ôf the prôçeeds pf the prdperty taken ùnder éx- 
ecution' slichsuni ôf $494.03. The subséquent 'fiïin^ of 'the crëditors' 
bill by the' lâ'lldlof d could not operàtè td éxtend ité liéri fôr any greater 
sum than the $494.03. ■' > . ■ 

If thé léVyîflg of' a distfaint rs the securS'nè^ of-a'lienby légal pro- 
cèéding'S, thè adjudication in bàtlkrupt'cy within fôttr'thonths âfter the 
levj^ wotlJd maké such lien void 'or voidable. ' "^ ■ '-'' 

' A làndldrd may withîn four inonths before the'filing bf'a pétition in 
ba'nkruptcy levy his distress, ahd he may thèreby acqtiii'e a lien which 
the subséquent adjudication dôes npt rendér void or vbîdable; but that 
is bècàuse the lien he thereby secured imder the law of Maryland was 
not a lien 'by légal proceedingswithiri the rheaningi'bf section 67c of 
the bankruptcy àct (Act Juty i; 1898, c.'541, 30 Stat. 564^ ['U. 'S. GonVp. 
St. 1901, p. 3449]). If the p.urpbsé or éffect bï thè bilî filed on the 
equîty side of thé circuit court for Anne Arundel cbunty wâs to secure 
a lien which had not up to that timè been secured, any lien so acquired 
would be suchalien'as that section of thé bankruptcy act déclares shall 
be avoided in the lèvent that bankruptcy proceedings are institùted 
within four monthg. ' " , ' ' 

I Concludé, tlierefore, that the fixtiires annexed to the freehold be- 
come the property of'lhe landlord, unless the trustée shall bé in a posi- 
tion withîn 15 days after his élection as trustée tp p.ay ail thé rent irl 
arrear, includin^ thè rent which wbuld bave acériied since the institu- 
tiori bf the proceedings in bankruptcy, and that the landlord bas. a lien 
to the amount of $491.03 on the distràinable chattels on the prëmises 
passing into the possession of the trustée. If thé trustée in baflk- 
ruptcy and the landlord shall find it impracticable tb agrée as to what 
articles pf property on thé prernises are annexéd to the freehold; so 
thàt under this décision they become the prbpérty of the landlord, 
they may-apply for further directioiis, 

Ido not find that the pleadihgs in this case are now in such shapé 
âë to niakè it proper thàt I should'pas'S. on any of the questions which 
trtay conceivably arise between the mbrtgagee, whéther in his capacity 
as- mortgagée or as judgment ahd exécution créditer, and thé bànkrupt 
«State; If such questions- do arise, they will be disposed of upon 
proper proceedings had to thàt purpose. 



PATTON V. ILLINOIS CENT. R.' ÇO. 
(Circuit Court, ,W. B.; Kentucky. May 20, 1910.) 

1. MastbiS and Servant (§ IS."!*)— Înjubies to Servant— Actionable Negi,!- 
bence—Deb-ectiveAppliances— Knowledge OF Depects, . 

: Where, In an action for injuries lo a bralveinau by tlie breaking of a 

laader rung on tfye side of a cai;, there was no proof tiiat défendait, knew 
of the defect iii time to liavè repaired it before the accident, or that its 
condition had lasted so long that it could hâve been discOvered by defênd- 

. ■ ■ ■ - ■ i ^ ^ ,- ; ; '■[■■- 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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■ ant's «se :of reasonable care and prudent Inspection/ aetk>îiable négligence; 

■. was not shown. ■:•■■'. , ,. ; s 

E)d. Note.— Fur other cases, see Master and Servant; Cent. Dig. §§ 343-' 
251; Dec. Dig. § 12.5.*] ■ , ■ ;■-'■■ 

2. Courts (i 372*) — Fédéral Courts— Iîules of Décision. 

Wïiether tlie doctrine res ipsa loqnitur applies to an action for injuries 
to a Servant byitlie brealiing of a ladder rung on tjie slde of a freigtit 
car Is a question of gênerai jurisprudence, and not df local law, as to, 
wliieh fédéral courts are governed by their own décisions aiid not by tliose 
., ofthe State in wliicli the court is sltting. 
■ [Éd. Note. — For otUer, cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. § 372.*] • 

3. Master and Servant (§ 205*) — Injuries to Servant— Res Ipsa Loquitur. 

: Iii. an action for injuries to a brakema'n by tHe titoeaklng ,of a ladder 
. , rmig. on tlie slde of a freiglit car, the burden isou plaintitf to prove ac- 
tiouabje négligence, and is not shlfted to the défendant under the doc- 
trine reà ipsa loquitiir'by plaintift's proof of the accident without évidence 
of- défendant'» aetual or Iniplied knowledge of the defect withln a tlme 
sufficient to hâve enabled it to hâve repaired the same. '■• : •, 

[Ed. Note.^For other, cases, see Master and Servant, Cent. Dig. §§ 877- 
,008,955; Dec.Dig. § 2(j5.* 

Application of doctrine of res ipsa loquitur in actions for injuries to 
servants, see note to Carnegie .Steel Co. v. Byers, 82 Ç. C. A. 121.] 

AtLaw. Action by Andrew Patton against the Illinois Central 
Railroad Company. On plaijntiff's motiori for a iiew trial. Over- 
ruled. '. - ': '^ • ■''■■■.-'■■ 

HéndriCk & Corbett, for plain'tiff. 

"Wlieèler i& Hiighes, for défendant. ■"'' 

EVANS, District Judge. The plaintiff daims relief against the dé- 
fendant for injuries which he says were inflicted by the négligence of, 
the défendant! In his pétition he states that he was a bfakeman in 
the defehdant's service, and that while acting in the line, of his duty on 
a ïreight traifi, and while the train of the défendant on which he was 
employed was béing side-tracked to allow another train to pass, he 
stàrted down the ladder attached to one of the cars in the train; for the. 
lise of the brakemen in ascending and descending, when one of the 
rungs in the ladder broke or gave way and threw hira to the ground, 
some 10 or là feét below; wilh greàt force and violence, inflictiiig a 
large and painful wound on his head and rehderihg him unconscious ; 
that when he sufficiently recôvered froin the f ail and injury to walk he 
started to do so, but was iii a dazed and bewildered condition, and had 
not gone fàr when he suddènly became sick and blind and faihted from 
loss ôf bloo'd and fell on the company's main track, and while he re- 
mained thère in à helpless and unconscious condition another of de- 
fendant's trains ran over him ahd so broke and mangled his leît foot 
and leg as to make amputation .necessarywithin a few hours thereafter. 
He then further stateà': • ' ■ 

"That it was the duty of the défendant compauy. to furuish him a reason- 
ably safe place in whieli to woi'k, and reasoiiably safe appllances With which 
to work and perform his duties wtilé acting for it' in the capacity of its serv- 
ant as af Qresaid ; but he says' that said couipany, with gross négligence, failed 

«Por other «âses see samt topic & § itombbb In Dec. & Am. Digs. 1907 to daté, & Rep'r Indexe» 
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ana refused to furnlsh him reasonably safe appliances with wblch to work 
and perform Ms dutles, one of whlch appliances was the aforesald ladder, 
whidi was on the date aforesald f.urnished to hIm; but he states that same 
was in a détective and dangerous condition, and was Icnown to be by the de- 
fendant Company, its agents or. servants superior in authority to thls plaintifif, 
OP by the exercise of reasonable càre çouid bave been Icnown by It, and that 
the said defeetive and dangerous laddèr veas the direct and proximate cause 
of bis injuries, and but for said dangerous, détective ladder, as herelnabove 
statéd, hls injuries would not hâve occurred. He states that he dld not 
knbw, at the tlme, of the dangerous, détective condition of said ladder, and 
could not, by the use of ordinary care and diligence, bave known of said de- 
teets. He further states that by reason of said injuries he bas been damaged 
In the sum of at least $15,000." . . 

-" ■''" > " ' ' ' 

After hearing ail the testimony, the court was oï opinion that the 
plaintiff had not met the requirements of the onus probandi, and sus- 
tained the defendant's motion for an instructed verdict in its favor. 
The plaintiff has moved the court for a new trial, and his counsel hâve 
presented an able and interesting argument in support of the motion. 

At the trial it was clearly enough proved that while the plaintiff 
was descending the ladder one of its rungs broke or gave way, and that 
he was thereby precipitated to the ground, and that the injuries com- 
plained of occurred ; but precisely what was the matter with the rung 
was not shown, and: counsel for the' plaintiff frankly answered the in- 
quiry of the court made at the time by admitting that there was no tes- 
timony in support of the averments of the pétition to the effect that the 
défendant knew of the defect in the rung in time to hâve repaired it 
before the accident, or that the condition thereof had lasted so long as 
that it could hâve been discovered by the défendant by the use of 
reasonable care and prudent inspection. 

The plaintiff's .pétition would probably hâve been demurrable if it 
had not contained an averment charging the défendant with actual 
knowledge; of the defect in the ladder or with the constructive knowl- 
edge of it which should be inferred from a long existence of a defect. 
Thèse being essential allégations in an action by a servant against a 
master, the burden was upoi^ the plaintiff to prove them ; but, as we 
hâve said, his counsel, entirely justified by the facts, confessed at the 
trial that there was no direct or positive testimony in their support. 
Nevertheless it is contended by the learned counsel for the plaintiff, 
when the occurrences connected with the injury were proved, that, 
and upon the doctrine res ipsaloquitur, such proof, per se, showed that 
the défendant had been guilty of négligence, and that, under the doc- 
trine of the Kentucky Court of Appeals antiounced in the case of 
Morgan v. C. & O. Ry. Co., 105 S. W. 961, 32 Ky. Law Rep. 330, 15 
L. R. A. (N. S.) 790, the onus at once shifted to the défendant, which, 
in order to exonerate itself, must show that it had used due care to 
inspect and keep in good order the ladder in question. If we assume 
that that case upholds the doctrine indicated, nevertheless, as this is 
a question of gênerai jurisprudence and not of local law merely, we 
must follow the rules, if any, laid down for us by the Suprême Court 
or by the Circuit Court of Appeals of this circuit. Preliminary to an 
effort to ascertain whether there is such a rule, it may be proper to note 
as settled propositions that a master is not bound to insure the absolute 
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safety of his servant, nor is he bound to do morë than use ail reasdn- 
able care and prudence for his safety by providing appliances and mà- 
chinery reasonably safe and suitable for the uses to which they are to 
te put. Bailey, in his work on Master's L,iability for Injuries to Serv- 
ants, at pages 508, 509, says : 

"The fact of the happening of an accident has no tendeney to prove négli- 
gence, for the very good reason, if for no other, that négligence, or the facts 
from which it is to be inferred, must be affirmatively proven. This statemeùt 
of a rule must not be so understood as to deny that an accident itself may not 
reveal the cause, and thus fumish compétent and sufficient ptoof of négligence. 
It may show defects of such a character, and of sueh long standing, that It 
may well be said that the exercise of ordinary diligence might and woûld hâve 
discovered them." 

In substance this is the doctrine oî the fédéral courts as vi^ell as that 
of the State courts, whose décisions are noted by Bailey in support of 
his text. It was explicitly so held by the Circuit Court of Appeals in 
this circuit in Moit v. Illinois Central R. R. Co., 153 Fed. 356, 82 C. C. 
A. 430, and by other Circuit Courts of Appeals in Omaha Packing Co. 
V. Sanduski, 155 Fed. 899, 84 C. C. A. 89, 19 L. R. A. (N. S.) 355, 
Southern Pacific R. R. Co. v. Carr, 153 Fed. 112, 82 C. C. A. 240, and 
in cases cited in those opinions. 

In C, N. O. & T. P. Ry. Co. v. South Fork Coal Co., 139 Fed. 
538, 71 C. C. A. 324, 1 L. R. A. (N. S.) 533, the Circuit Court of 
Appeals of this circuit had before it a case where the doctrine of res 
ipsa loquitur was much discussed, and, while distinguishing cases to 
which it applied, at page 536 of 139 Fed, the court remarked : 

"It has been said that, in action by employés for négligence injuries, évi- 
dence of an accident carries wlth it no presumption of négligence. 111. Cent. 
R. Co. V. Coughlin, 132 Fed. 801, 65 C. C. A. 101 ; Patton v. T. & P. R. Co., 179 
U. S. 663, 21 Sup. et. 275. 45 !.. Ed. 361 ; T. & P. R. Co. v. Barrett, 166 U. S. 
617, 17 Sup. et. 707, 41 L. Ed. 1136. The reason is the peculiar contract of such 
an employé 'by which he assumes the risks Incident to his employment, includ- 
ing the négligence of his fellow servants. He must therefore show that the 
injury of which he complalns was the resuit of a risk he did not assume." 

Under some circumstances the fact of the injury of itself may, under 
the doctrine referred to, so speak as to make out a prima facie case 
of négligence which calls for an explanation from the défendant, and 
in this way, in effect, shift the burden of proof to the défendant. 
It vvould be difficult, however, to find a case in the fédéral courts where 
the doctrine of res ipsa loquitur has been applied in a case between 
master and servant. The leading case in which the distinction be- 
tween cases where the plaintiff is a passenger, for example, and cases 
where he was a servant, is drawn, is Patton v. Texas & Pacific Ry. 
Co., 179 _U. S. 663, 21 Sup. Ct. 277, 45 U Ed. 361, where Mr. Justice 
Brewer, in delivering the opinion of the court, clearly stated the rule 
as foUows: 

"Upon thèse facts we make thèse observations: First. That while in the 
case of a passenger the fact of an accident carries with it a presumption of 
négligence on the part of the carrier, a presumption which in the alisence of 
some explanation or proof to the eontrary is sufficient to sustain a verdict 
against him, for there is prima facie a breach of his contract to carry .safely 
(Stokes V. Saltonstall, 13 Pet. 181 [10 L. Ed. 115] ; Rallroad Company v. Pol- 
lard, 22 Wall. 341 [22 L, Ed. 877] ; Gleeson v. Virginia Midland Rallroad, 140' 
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n.;rS, ,i455,ï«43 [11 Sui>; Gi 859, 35,L.:Ed. «58E a aifferent rtile obtalns as tp 
an emipfoyé,, . TI1& façt of; 'aecl^ept çarrlea wlth It no presumptlon of négli- 
gence on tlie ^art bfthe employer, anç^ It' Is an affirmative fact for the In- 
juiedèmtflbyé 'tçefetàb'llsh thàtïlie' employer lias been gùllty of négligence. 
Texas & Pacaflè' Rail wayvJ'Bàrrètt, 166 U.'. S. 617' [17 Sup.Ct 707, 41 L. Ed. 
1136]. Second. ïhat In the latter case it is npt sufflcient for the employé to 
show that the employer may hâve been gullty of négligence; the évidence 
must point to the fact ttat he was. And Xvhére the testlmony leayes the mat- 
ter ùiicettaïri ^id sïibvv^ thàt any one cif hàif à dozen thlngs may hèite brought. 
abOut the'Ipjfey, for sorde of Whi^li tte employer' is resppnsïblé and' for sotië' 
of whiçh ,lie.ïé .pot,'It is not fàr the Jury to ^u'ess betxv-é^n thèse half a'dt>zen'' 
causes ànd'ftn'd that tlië négligence of the employer wàà the réal cause, whën 
theré^ls nb 's^tïsfactDry foundatloii' iiitliiê iièstimôny for that cônclUsioù; If 
the ' employé' i^'iibkble to addnce sufficiènt évidence to show n^llgenqe on the 
part of the employer, ît is only one of the many cases in whlcSi'the plâihtlff 
fails.in his. testimony, and no mère synjpathy for the unfprtïWate victlm of an 
accident' jtiitifles any depàrtùfè from sèttled rûles of pi-oofrestlng upôn'ail 
plairitiffs.*' : ■ ']'■ ■■ ;■ ' ■ ' ■- ■ -' " ■ 

In Carnegie Steel Co. v: Byers, ;149 àed., at page ;669, 83 C. C. A., 
at.pa^e IIT (8 L. R. A- [N. S.] 677),. the, Gjrcuit: Court of Appeals of 
tliis circuit met the very, question inyolvedhere by saying: , >; : . ; m 

"We «hall:' not, stop to .coneider the objections tp this pharge based Mpoiiithe-, 
fact that the plaintifC was an employé, and th^t, :as between, servant and mas-, : 
ter, there,is no. presumptlon of iiegllgençe fppm the mère prpof of the hàpppn-" 
ing of ttilS accideilt. In such à suit It isnot enôtigh to show that therè was 
a defëctivé tdol oi: machiné and that the Injury was due to Such defèct.' The 
servant rnnBt'-go: further, and show that tiie deféct was knbwn to the master 
for a suSJcieflt tlme tp haye «ajiabled, him tp ,repalr; or should bave been knowii, 
if there had, been due" inspection acoprding to the ordlnary course of prudent 
employers; Texas & Paoîflc; Ry. Co: v. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 
41 L. Ed. W36; Patton v. Texas & Paclfle Ryj Go., 179 U. S. 658, 21 Sup. Ct. 
275. 45 Ll Bdi 361 ; IlUfioi» Cent. RallroadCo. -V. Goughlln, 132 Fed. 801, 802,' 
65 C.O. Ai 101. Iri Oincinnàti, ëtt, Ry. Co. v. Sontb Potk Coal Co., 139 Fed. 
528, 71 0. Ci Al 316, 1 L. R,:A. (N..S.):533; *e gavé elabPràte considération to 
the circuHistaBicGs under whieh the fact of négligence mayi be Inferred froni the 
nature of an accident, ànd notted the distiaotions to be observed in applying: 
the rule of reslpsa loquitur tn sults between employers ànd servants andthose 
in which liabllity to passén^ers or strangers Is Involved. It was not enough 
to show that this accident had occurred through an erratic and unexplainaWe 
rising of the elevàtor.' That ilaight h&Ve made a prima faWe case of négli- 
gence In favor of a passengef ; or stranger; but the plaintifC was an employé, i 
and the burden was uponhimto show that this sudden erratic upward move- 
ment was due tp some defect,in the nièchanism vphich was known, or should 
hâve been kbown, to the Carnegie Company, and wWch they had ueglected to 
repair. The,distinCtIoh referi-ed tP is polntéd out in thé 'cases elted above. 
The pinch of the case was,: not only whether the plaintiff had shown a dé- 
tective valve which, might hâve produced such an unexpeçted and rapid move- 
ment as that descjribed by thé plaintiff, but also whether the defect was known 
or might have béèn known if ordlnary care had been exerclsed." 

In other words, the court there held that the onus did not shift 
when the fact of- the injury was proved, but that the plaintiff must 
go further and prove his other allégations in order to entitle hitij to 
recover.. Doubtless one reason for the rule we hâve been discussing, 
espeeially in suits broUght by railroad employés, is that some appliance 
attached to sbme part of sOme car iil a fréight train iS liable to get 
loose or, out of condition during almost any long trîp, and the tr^ih 
employé is.presurnçd to hâve taken-thés risk of such an. accident. As 
to such cases, the gênerai doctrine that the master;-is to provide rea^ 
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sonably safe àpplianceS' fôr the use of his employés, whilelDy iio means 
abolished, is modified, by the qualifications indicated in thé tase? we 
hâve cited. Or probàbly it might be more accu rate to say th^t an 
averment of négligence in f ailing to provide safe appliances made 
against the master by an employé is not sustained unless there is-sub- 
stantial évidence that the master had actual knowledge of'a defect in 
time to hâve repaired it before the injury, or that the defect had ex- 
isted so long that knowledge. of it should be impùted to the master if 
it were such that reasot;ably.careful inspection, would hâve developed 
its existence. 

We do not find anythfng inconsistent with thèse views in the two 
cases cited by the plaintiff 's counsel of Pennsylvania Co. v. Roy, 103 
U. S. 451, 26 L. Ed. 141, and Bahimore & Potomac R. R. Co. v. Mack- 
ey, 157 U. S. 72, 15 Sup. Ct. 491, 39 L. Ed. 624. The former of thèse 
was a suit by a passenger as to whom the carriçr was bound to tàke 
the uttjiost care, and in the latter the question we are discussing was 
in no way involved. , 

My great sympathy for the unfortunate victim of this accident, who 
testified before me, has led me to an industrious re-examination of 
the questions involved. The resuit is that I find this case added to the 
long list of those where there was a failure of substantial évidence of 
actionable négligence. 

The motion for a ne\y trial must be overruled. 



JENKINS et al. y. ATLANTIC CpAST LINE R. CO. 
(Circuit Court, D. South Carolina. May 18, 1910.) 

1. Caeéiebs (i 306*) — TîrjTJMKS to Passengebs— CompanIes Liable^-Con- 

tbagts— ' 'Pbivitt. " 

, Where C, owninga roadbed, leased roUing stock from the A. Co., at a 

epecified mileage rental, the C. Company havinç control of the trains, op- 

^rators, etc., while on its tracks and belng primàrily and solely responsi- 

" ' bie for the damages to property or injuries to passengers arisiug from 

■ 'ït'ny accidents to the trains whlle onits Une, there Wàs a privlty between 

the'two companies In so far as they were liable to a passenger for in- 

Jviries; the term "privlty" belng useid to dénote mutual or successive rela- 

, tipnshlp to the same . rlght of property, or those so connected with the 

parties in estaté as to be identiflêd with them ih Interest, and consequent- 

- ly slfCected by them (cltiBg'6 Words and Phrases, pp. 5606-5611). 

[Ed. Note. — For othèr cases, see Carriers, Cent. Dig. §§ 1249-1251 ; Deè. 
Dlg.i 306;* Railroads, Cent; Dlg.§§ 812, 841.] 

2. Action (§ 53*) — Causes of Action— Splitting. 

Where a passenger' was Injured by the carrler's neglect of duty to car- 
ry her safely, there, was feut one cause of actioui whlch she could- not 
spUt. 

[Ed. Nota — For other cases, see Action, Cent. Dig. §§ 549-623; Dec. 
Dlg. § 53.*] 

3. JupGMËïîT (§ 828*) — Res Adjtjdicata— Parties— Privitt. 

The C. Rallroad Company operated equlpment belonging to the A. Com- 
pany, for which a mlleage rental was paid, the C. Company havlug com- 
plète control of the. opération of trains over Its tracks and as hetween 

»For other cases see same topio & 5 nvmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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It and the A. Company, liable for Injuries to persons and property result- 
ing therefrom. Held that, where 9. passenger injured on such track 
brought suit in a state court agalnst the C. Company, In which judgment 
was rendered In its favor, such Judgment was res judlcata against the 
passenger's right to sue the A. Company in a fédéral court for injuries 
arislng out of the same accident. 

[Erd. Note. — For other cases, see Judgment, Cent. Dig. |§ 1504-1509; 
Dec. DIg. § 828.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas aty, Ft. S. & M E. Oo. v. Morgan, 21 C. C. A. 478 ; Union & 
Plantérs' Bank v. City of Memphis, 49 C. C. A. 468.] 

At Law. Action by Martha A. Jenkins and her husband against the 
Atlantic Coast Line Railroad Company. On motion to strike the 
second défense from the answer. Denied. : 

* J. J. McSwain, for plaihtiffs. 
Willçox & Willcox and Liiciàn W. McLemdre, for défendant 

BRAWLEY, District Judge. This is a motion to strike out the al- 
légations contairied in the answer sëtting ùp a second défense. In 
substanéè, ' this second défense is that the plaintifï herein commenced 
and prosecuted an action in the court of cômmon pleas for Laurens 
county against the Colunlbia, Newberry & Laurens Railroad Com- 
pany, wherein she sought to recover damages for the same injuries 
as are set forth in the complaint in this action, and that by reason of 
the relation and privity existing between this défendant and the said 
Columbia, Newberry & L,aiîréns Railroad Company, the judgment 
rendered in that. cause by a court of compétent jurisdiction opérâtes 
as a bar to this action. The answer sets forth the contract between 
the two companies, and allèges that by the terms of said contract the 
Columbia, Newberry & Laurens Railroad Company is primarily and 
solely responsible for any and ail damages for injuries arising from 
the opération of ail trains bf the défendant company while upon its 
line of railroad, and by express terms is liable over to this défendant 
for any sum or sums that may be recovered for such injuries.' Jt fur- 
ther allèges that the train upon which the plaintiff was riding was not 
operated by this défendant ; that the ticket upon which she was riding 
was not purchased of it, nor did this défendant receive any portion of 
the charge for the carrying of the plaintifï as a passenger. I do not 
consider it necessary upoii this motion to décide ail the questions that 
might arise under this contract. It is sufficient to say that it shows a 
privity between the Columbia, Newberry & Laurens Railroad Com- 
pany and the défendant company. The roadbed is owned by the first- 
named company, and the rolling stock by the défendant company, 
which Was operated under the contract referred to. This contract is 
in the nature of a lease by the Atlantic Coast Line Company to the 
Columbia, Newberry & Laurens Compjmy of its rolling stock, etc., 
the conduct of the trains, their officers, operatives and cars while 
upon the Columbia, Newberry & Laurens Railroad, to be under the 
rules, orders, and control of that company, which waS to receive the 
total revenue, paying as compensation to the Atlantic Coast Line Com- 

'For othep cases Éee's'ame topio & § numbbb la Dec. & Am. lilg». 1907 to date, & Rep'r Indexe» 
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pany 19 cents a mile for each mile of the run and a stipulated car 
hire ; the Columbia, Newberry & Laurens Railroad Company to be 
primarily and solely responsible for ail damages to property or injury 
to persons arising from any accident to said train while on the Une of 
said Company, between Columbia and Laurens. 

I find the following définitions of privity and privies in Words and 
Phrases: 

"The term 'privity' dénotes muttial or successive relationsUip to the same 
right of property." 

"Privies," as defined by Bouvier, are "persons who are partakers, 
or hâve an interest in any: action, or thing, or any relation to another." 
"Privies" are "those whose relationsh'ip to the same right of property 
is mutual and successive. Privies are classified as those of blood, in 
law or in estate." "Privity of estate is that which exists between les- 
sor and lessee, tenant for life and remainderman or reversioner, etc., 
and their respective assignées, and between joint tenants and copart- 
ners." "Privies are those so connected with the parties in estate as to 
be identified with them in interest, and conseqùently aff ected by them." 
By ail the définitions it seems to me clear that there existed the rela- 
tion of privity between the Atlantic Coast Line Company and the 
Columbia, Newberry & Laurens Railroad Company. The fact that 
the learned counsel for the plaintiff has brought two successive actions 
against thèse companies arising out of the same accident seems to 
coiicede that in his opinion there was such privity. Conceding, for the 
sake of this motion, that the plaintiflf, a passenger, had a right of ac- 
tion against either of thèse companies, or against both, how does the 
case stand? Her cause of action is that of the passenger against the 
carrier for the négligence of the carrier in not safely carrying her. 
In her action against the Columbia, Newberry & Laurens Railroad 
Company she alleged that she bought a ticket from that company 
and became a passenger on September 7, 1908, on her way from 
Newberry to Laurens, and thence to Greenville, leaving Newberry 
between 13 and 1 o'clock; that when said train was approaching 
Gary's Lane she noticed the train was running very fast; that she 
was thrown violently forward by reason of a sudden jerk, jolt, and 
shock to the coach in which she was sitting. It was for the injuries 
thus received that she claimed damages in the sum of $15,000. 
This cause was tried in the court of common pleas at Laurens. I 
hâve examined the record of that case, consisting of 191 pages of tes- 
timony; the charge of the presiding judge; the motion for new trial; 
and the order of the judge denying the same. This was a court of 
compétent jurisdiction, and there seems to hâve been a f air trial upon 
the merits. A jury, after considérable délibération, and repeated in- 
structions, found for the défendant company. A new trial was moved 
and refused, and that, it seems, ought to be the end of the case. "Jus- 
tice requires that every cause be once fairly and impartially tried, but 
the public tranquility demands that, having been once tried, ail litiga- 
tion of that question between those parties should be clbsed forever." 
1 Greenleaf, Ev. § 522. 
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"In a wéllTcbnsidered case îih the Suprême Court' of Maine (Emery 
v;'PoWler/39 Me. 3^6, 63 iA.m.Bec.:627), where it was held that aparty 
côiEiM'înoir'bei permitted to bririg action against a principal for alleged 
trespass, âhd aftier failing ùpon the merits to subsequently bring one 
against the servant, who acted by the order of the principal, the court 
sâid: ■ ■ ' ■ ■ 

"In such case the technlcal rule that a judgment ean only fbe adtnltted be- 
tween the parties to the rpcorjï or thelr prlvles expands so as to admit it when 
the same question has béen deeided, and Judgment rendered between parties 
responsible for the acts of others." 

The contention of the plàîiitiff hère is that in the suit in the former 
action the allegafièhs of nëgligence were that the défendant company 
had a defective track and'defective trucks, and that the spécifie acts 
of négligence in this action are that the défendant company furnished 
inexp'erieilced servants, and violated slow orders. Iri examining the 
testimOny in the case at L,aurens, it appears tliat one of the points upon 
which testimony Was oifïered Wâs that the engineer in charge of the 
train wâis inexperiênced upon that track, that being his first trip over 
it. It âlso appears that in the trial the question whether slow orders 
were given- or observed was a subject upon which considérable testi- 
mony was given, and it appears from the report of the trial that after 
thë jury had retired and deliberated for some time, it came back into 
the côurtrdom,' and the fôreman said: ' . ,; . 

"We ëàùie ont to aslf for à charge on the subject, and it is this: In this- 
spécial case, l!f the railroàd f alled to observe slow-down orders in this spécifie 
case àt tliis Jim^j'at ttie time pf.tliis wreck, would they be r,esponsible if dam- 
age oecurred la this wreck.at thjs spécifie, time?" 

The ' court tn charging*' the jury refe'rréd to the spécifie acts of nég- 
ligence' staïëd in the cùmplaint, and said:" ' I • 

"Now, yoti can taise intp' considération in refèrètice tb'the safety bf the 
traclc — -you can take Into' c6ii6id6ration — *hether the track would be safe foi- 
a train to ruttat one speedior anotheiv just- as you see proper; you can take 
that in référence to the saf ety of the. track--+in other words,, Mr. Foreman, in 
cônsidering the question pf the safety of the'tra.ck, you would hâve a right to 
coijsider whéther or not it là'safe'to rtin, whether the track mlght be sàfe àt 
onè spèed and tinsafe at aiiôtlier. You Would havé a right to consider those 
questions in connection witt the allégations of the complaint." 

Therëupôn Mr. McSwain, attqrney for plaintitt there and heré, said: 

"Would yo^r i^onor per,mi,i^,tbi9 suggestion: That if tlie jury flnd that an 
act of négligence ,coiiiplàinëd Of, combined with another act of négligence not 
cqmplained Of; hâve produced thé injury as a proximate cause, that would 
seëiûto be the projcima te- cause ^.S to the injury complained ofî The Court: 
Yes.jSir; that;Would be trua Mr. Foreman, you can takç into con^slderation, 
as I said, tjhe qviesttoa of speed, ail those sort of ♦ * * questions, in con- 
nection with the allégations of négligence, sàfety of the trae^k', and so on." 

So, it appears that the question of the ^peed of the train at the 
time.of the accident: was- a 'question; which was directly in issue in that- 
trial. 'Whether that waS' so or notj a pàrty who bas a cause of actioa 
grovving' out of a tort, cànnot be permitted to divide the tort, and 
make it the subject df différent suits. . . . 

The plaintiff's cause of action hère is that as a p^issenger she had 
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a right to safe ca,rriage. That is her primary right, and there îs a cor- 
responding primary duty devdlving upon the carrier to s'afely carry 
her. It was for this neglect of duty- — this delict — resulting, as she 
alleged, in injury to her, that she daims damages against the carrier. 
This is an entire claim for a single tort, and ail the various items 
tending to show négligence on the part of the carrier, and ail of the 
éléments of damage to her resulting from such' négligence must be 
included in the one action wherein she is entitled to recover such com- 
pensation as she may be entitled to for each and ail of such items. 
Some remarks of the Vice Chancelier in the case of Heriderson v. Hen- 
derson, 3 Hare, 100, hâve been cited more than once by the Suprême 
Court of the United States as to the necessity of having the subject 
of particular litigation as a whole at once beforethe court, and not 
by pieceméal, and nowhere is the law more correctly stated. They are 
as follows: 

"In trying this question, 1 believe I state the rule of court correctly that 
when a given matter becomes the subject of litigation in and of adjudication 
by a court of compétent jurisdiction, the court requlres the parties to l)ring 
forward their whole case, and will not, except linder spécial circumstânces, 
permit the same parties to open the saine subject of litigation in resfiect of 
matter which might 'hâve been brought forward as part of the subject in con- 
troversy, but which was not brought forward, only because they hâve, from 
négligence, Inadvertence, or even accident, omitted part of the case. The plea 
of res adjudlcata applies, except in spécial cases, not only to the points upon 
which the court was required by the parties to f orm an opinion, and pronounee 
judgment, but to évèry point which propcirly belonged to the subject of liti- 
gation, and which the parties, exercising reasonable diligence, might h^ve 
brought- forward at the time." 

The question actually litigated and determined in the former action 
in the court of common pleas for Laurens county was the négligence 
of the railroad company, and the resulting injuries to the plaintiff. 
It appears from the testimony in that case that she was a passenger 
riding in the passenger coach ; that the tender attached to the engine 
was derailed, causing the stoppage of the train with a sudden jerk 
and jolt, which the plaintiff alleged caused her injuries. Testimony 
was offered tending to show that there had been heavy rains somè days 
prior to the accident ; that the engineer was not f amiliar with the road, 
and that the train was running too fast, considering the condition of 
thé track. The same questions arise in the présent action, and the same 
testimony would probably be offered on both sides. The plaintiff has 
had her day in court in a forum of her own choosing, wherein, every 
élément tending to show négligence upon the part of the carrier was 
or could hâve been presented, and a court of compétent jurisdictidn 
has decided against her. To use a phrase of Mr. Justice Campbell, 
in the Suprême Court of the United States : 

"Expérience has disclosed that for the security of rights and the préserva- 
tion of the repose of society a ILmit must be imposed upon the facilltles for 
litigation." 

The sattiè'thoUghtisexpressed' in the I^atin phrase: 

"Interest republicœ ut sjt .finis litium.". 

The motion is refused. 
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SIMS T, UNITED WIREI.BSS TELEGRAPH CO. et aL^ 
(Circuit Court, D. New Jersey. May 9, 1910.) 

t. Equitt (8 ICC*) — Pleading— Double ob Separate Pleas. 

Doublé or separate pleas are never altowed In eqti'ity wîttiout speflal 
leave 6f court, and then only In exceptional cases wliere spécial hardship 
and Ineonvenlence w«uld otherwlse resuit. 

[Ed. Note.— For othér cases, see Equity, Cent Dlg. §§ 303, 400, 404; Dec. 
Dlg. f 166.*] 
Z Equitt (i ICG*) — Pleas— DuPLiciTT. 

Wliere, In a suit by a mlnorlty stockhoWer against a corporation and 
the majority stocUholder to restraln the foreclosure of a cliattel niort- 
gagé and the enforcement of a judgment, and for other relief for fraud, 
the ma.lorlty stockholder filed a plea wlthout answer and wlthout leave of 
court, first attaeking cornplalnant's capacity to sue, and tUen settlng up 
two dlîïerent défenses, denylng plalntlff's rlght to attack the mortgage, 
the plea was bad for dupllcity. 

tEd. Note. — For other cases, see Equity, Cent Dlg. { 404; Dec. Dlg. i 
1G6.*] 

3. Courts (§ 50O*) — CoNixtciiNa Jurisdiction— Appointmekt oi' Eeceiver bt 

State Court. 

Appointaient of a recelver for a corporation by a state court dbes not 
prevent a sultor in another forum, who began hls suit before sueh ap- 
pointaient, from prosecutlng It to judgment. 

[Ed. Note,— For other cases, see Courts, Cent Dlg. 8 1408 ; Dec. Dlg. | 
BOO.* 

Confllct of jurisdiction with state courts, see note to 22 G. O. A. 35C.] 

4. Corporations (§ 671*) — Foreign Corporations — Eeceivers'. 

Appolntment of a recelver for a fOrelgn corporation by a state court 
does not prevent the corporation from exerclslng Its franchise elsev^here, 
iior from ctotinuing àlleged fraudulent practlces In matters not pèrtain- 
Ing to the property wlthln the state where the recelver Is appointed. • 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. § 2644,; Dec 
Dlg, §671.*] 

5. Corporations •(§; G71*) — Forkiqn Corporations— Injunction—Beceivers— 

STOCKHOtDÈES' RI&HTS.', 

Where a: leçelver was appointed for a foreign corporation in New Jer- 
sey, and its poweirs were llmlted to thé corporation's property located 
within 'tiie' state, an injutictlon Issued only restralned the use of ' thé cor- 
poration's fïanchises in New Jersey and did not prevent a mlnorlty stock- 
holder frow suing to prevent the fraudulent exercise of the corporation'» 
franchises Iq other states and to restraln the foreclosure of a chattel 
uiprtgagé, and thé exécution of a judgment for fraud. 

[Ed. 'Noté. — For other cases, see Corporations, Cent. Dlg. § 2643; Dec 
Dig. §671.*] 

6. Corporations (§ 211*) — Stockholdess' Bill— Plea— Ans web in Support. 

Wherè à' inluorlty stockholder's blll alleged a fraudulent exercise of the 
corporation's franchises, and prayed an injunetlon restraining the en- 
forcement of a chattel mortgage and judgment against the corporation for 
fraud, il pleaded a. cause of action wlthln equity rule 94, providlng for 
stockhblders' blllsj sd that a plea thereto not accompanied by an answer 
fortlfying It, and expUcltly denylng the fraud as requlred by equity rul& 
32, was Insufflclent. 

[Kd. Note, — For other cases, see Corporations, Cent. Dlg. § 823; Dec. 
Dig. § 211.*] 

•For othar casea •«« aame topic & ( numbxs ia Dec. & Am. Digs. 1907 tx> date, b Rep'r Indexe* 
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In Equity. Bill by W. Scott Sims against United Wireless Tele- 
: graph Company and another. On motion to strike out defendant's 
pleas. Granted. 

Frederick W. Garvin, Solicitor (George C. Lay, of counsel), for 
complainant. 

Francis X. Butler, for défendant United Wireless Telegraph Com- 
pany. 

, RELLSTAB. District Judge; The complainant is a minority stock- 
holder, and the défendant United Wireless Telegraph Company (here- 
inafter called the Wireless Company) the majority stockholder, of the 
défendant International Telegraph Construction Company (hereinafter 
called the International Company) a New York corporation. 

The original bill was filed Septémber 6, 1909. Both it and the 
amended bill were filed on behalf of the minority stockholders, and 
charge fraud. The amended bill allèges that before the Wireless Com- 
pany becàme a stockholder of the International Company they were 
competitors,. each being engaged in the manufacture, sale, and instal- 
lation of patented devices and electrical machines used in the art of 
wireless telegraphy throughout the United States and foreign coun- 
tries ; that since, the Wireless Company has dominated the other Com- 
pany; that it elected four of its own directors to the directorate of 
fivç of the International Company, and manipulated it to prevent com- 
pétition; that it has tàken possession of the factory and the letters 
patent and other properties of the International Company, and is 
using them without compensation in furtherance of its own business 
and to wreck the business of the International Company, and to de- 
fraud the rights and interests of suçh minority stockholders ; that it 
is seekihg to wrest from the International Company its property by 
a forced sale under a chattel mortgage and a judgment, both of which 
are alleged to hâve been fraudulently obtained, the latter during the 
time that its directors were the directors of the International Com- 
pany, and that it is futile to seek any redress from such directors act- 
ing in such dual relation. . If prays for a decree, inter àlia, setting aside 
the chattel mortgage as fraudulent; setting aside or perpetually stay- 
ing the said judgment; for an accounting by the Wireless Company 
of profits made in the use of the International Company's patents and 
other properties ; that it be declared to be a trustée for the minority 
stockholders of the International Company ; that it be required to re- 
store to the International Company its property and to make full and 
complète discovery of ail transactions and business between it and the 
International Company, concerning the use made of said patents, etc. 
A decree pro confesso was taken against the Intei-hational Company. 
The Wireless Company filed no answer, but pleaded three distinct dé- 
fenses. The first is to the whole bill. It allèges the appointment on 
the 27th day of Septémber, 1909, of a receiver for the International 
Company, in a suit instituted in the state Court of Chancery on the 4th 
day of said Septémber, by a creditor and a stockholder respectively, 
in which the présent complainant intervened, and challenges his stand- 
ing to maintain this bill upon the ground that the cause of action al- 
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- lègëd therèiti îs riow vested in ahdiCan only bé maintaiûèd 'By-Such 
-.ueceiver. The other; two défenses relate ; only to the parts 6f the; bill 
pertaining to the chattel mortgage, the first of which isthat stich mort- 
gage; w^s .given before^the cojî>plaiiiant became a.stockholder in the 
International Corripany, and that hone of his shares devolved upon hixn 
by, opération of law ; .anjd the second is tjiat before thp, commencement 
of this suit proceedings had been begun in the state Court of Chapc,ery 
to foreclose said mortgage, and that by reason thereof said court had 
obtçiined cornplete and exclusive jurisdiction. of said chattels. The 
rnotion to st|rike thèse pleas ffom the 'files of the court is based ùpon 
thé'^oftiôl^iilg grounds: ' ,. ■. ■ 

"jjirèi, That the plea Is JnyaUd for duplïcity by unltmg three separate pleas 
Wltboùti'eàve of court. ' "' ''\''':-. ■-■ ■ •■' ^ 

"Second. That thé pleas are not aec*6tti(>âhie<l bif àri àhswer' deflying the 
fuaùdand' comblnatloni<;harged tûrtlilBiamended bill. of complaint as requlred 
by rijle ,8|? of the equlty rul^s." , 

■ As' to, the first groùnd': The defendant's contention is that it hàs 
filedbtit pne plea. The pajaer is spierititled, certified, and sworn to ; 
; but hQwpër , f ramed, it is in légal eflfect three pleas. "A plea mày 
'contain an averment of sèveral , f acts, but they must ail coridùce to a 
' siriglç'point of clefensé. Doublé pleas or separate pleas are. peyér al- 
lô w'ed withqùt spécial leayé of court, and then pniy in éxcepfioriâl 
casés, wherè spécial hardship and inconveniehce wdùld otherwise r$- 
sult." ; 'J^illW &'Lux V, Rickey/et ai'; (C. C.); 1^^ 
390. ïh the présent suif the first plea àttacks the câpàcity of the cpm- 
plainàijt to maîritain any part of this action. The bther two présent 
dmereri.t défenses, but they are limited to à déniai of"thé .complainiant's 
right. to àttack the chattel mortgage în question. ÈHfférenf défenses 
mày be raised in an answer, but not in a plea, unléss spécial leave be 
obtàiried frpm the court. No leaye.has been àsked in this instance, 
and thé pleajs bàd for dùplicity. Tfîe first plea is also bad because 
the meré appJDintmeht bf'a receiver by the state court' <Joésnpt'prevent 
a sùitd|- in another forum, who began his suit before suçli: àpppintment 
was màde, f rom procééding in that cause to judgpient. ■'' ' 

In Co.ôi)er v. Philadelphia W. Co. (N. J. Ch.) 5f AtL 733, it was 

".hçid:-'' ;■ .,.,': , ■., ;^, ;;■:,:;■ ,; 

"WbUe no perron can sue a corporation after a receiver .bas been appoint- 
edi wlthout the consent of the court, àctioiis pending iit the time of the ap- 

^intment may be prpsecutëd to JUdgment, Ih the abseùceof an 'Injùnctlon 6r 
a législative att to ithe contrary, evenJ «*ithoùt naaklng ttie receiver a party, 

Ithough be may be âubstituted for the corporation onihis; application therefor." 

Nqr, dpes;tlj[é apppinfment of a reiçeiyér by a state court, of a cor- 
poration; 'cirgani?e;d in another state, prevent that corporation f rom ex- 
ercising'ij;s .Ij^afliclajsefilspwhere pr f rom continuing its f rauduipnt prac- 

,,tices in , ^Ti,atters'jfiot pertaining to ,thé pi:operty within : thp state. The 
iïew. Jei;'sey a,çt cpncern^ng cqrppratipns tr^akes.tfjé remedjes ther^el^y 
proyided in, c^sps of insqlyency, applicable, to f oreign. corporation^ only 

^^o.fat.as the.^ame ean be^applied tberétd.' Act l896.,(P. L.>p. 307) §- 96. 

."; ,.ïn I^nçhin 'y. Second Nat Ëank.^ô N. J. Eq. 436=^44,0,: the Çhao- 
céllor .said : ' ', y ' .:.'" '". i , '.J-, „, ,. , ■ ' ■. . '. 
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; "Obviously, there ar« pî-ovisions of the act which cannât be applled to sucti 
corporations; for examplç, this court eannot hinder sucli corporations from 
eterclsing tûeir franchises, except as it may enjoin them from exercising them 
iîi this State. It can sequéster their property hère and a&mlnister it for the 
beneflt of creditors and stoclcholders, but it can do but little more. * * • 
In the lànguage of the New York Suprême Court, in De Berner v. Drew, 57 
Barb. 438, this court eannot regulate the internai affairs of foreign corpora- 
tions, nor enforee any remedy beyond the limlts of this state, It eannot an- 
nul or forfeit thelr charters, but it fetn and ought to provide for the collection 
of debts against them, when they or their property are brought within the 
jurisdictlon of the courts of this state. The foreign corporation doing busi- 
ness hère is subject to the provisions of our statute, so far as Its property in 
this state Is concerned." See, also, 34 Oyc. 100. , ,, 

The state of the pleadings in .this case shows that the International 
Company is a corporation organized under the laws of the state of 
New York, and is the owner of vakiable patents— monopoUes which; 
may be ënjoyed and made pecuniarily valuable throughout the whole 
IJnited States. The reçeiver appointed by the state court may not 
prevent the exercise of such patent rights in other states. Their en- 
joyment is still left to the foreign corporation, and it is particularly 
with référence to the manipulation of thèse patent rights, and the prop- 
erty of the International Company employed in exploiting them, that 
the présent bill allèges the fraudulent conduct to hâve been perpetrated. 
The order appointing the reçeiver for the International Company 
limits his powers to the property of such company, having a situs with- 
in the stàte of New Jersey; and the injunction issued against such 
company and its officers and agents, only restrains the use of the com- 
pany's franchises within the state of New Jersey, and the restraint 
impose'd ùpon their power to receive or to dispose of any of its proper- 
ties is limited to such as hâve a situs within the state. Furthermore, 
the reçeiver in the state court could not maintain a bill of such com- 
prehensive character as the one in this suit, and therefore the com- 
plainant could not obtain the relief therein sought by acting through 
the reçeiver. This plea is, therefore, legally insuiïicient as a bar to 
complainant's right to maintain this suit. 

As to the second ground: None of thèse pleas deny the com- 
plainant's allégations of fraud. The allégations of the bill bring it 
within the ninety-fourth equity rule; and, as the effect of the pleas is 
to admit the truth of thèse allégations, this ground is controUed by 
the thirty-second equity rule, which requires that : 

"In every case in which the bill specially charges fraud or combination, a 
plea to such part must be accompanied with an answer f ortif ying the plea and 
èxplicitly denying the fraud and combination and the faets ou which the 
charge is founded." 

SiriCe this rule went into effect many of the technicalities and re- 
finements indulged in by the courts in distinguishing between the vari- 
ons pleas in equity, which would or would not hâve to be supported 
by an answer, hâve vanished. Where a bill charges fraud and prays 
for a discovery, the plea to the whole bill, under this rule, must be 
supported by an answer denying the fraud and giving the complainant 
discovery. Jahn v. Champagne Lumber Company (C. C.) 153 Fed. 
669. This is equally so when the plea is only to a part of the bill. 
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where sucli part,' as in the ptesent case, is founded on f raud. The bill 
specjfically charges that the chattel mortgage was given without con- 
sidération and in furtheranceof the fraudulent purpose already mçn- 
tioned, and as the second and third pleas deal only with such mortgage, 
and are unaccompanied with an answer fortifying them and denying 
the fraùd, this ground is alsd sustained as to such pleas. 
.The motion is granted, and the pleas struck f rom the files. 



W. A. GAINES & CO. y. EOCK SPRING DISTILLING CO. et al. 
(Circuit Court, W. D. Kentucky, at Owensboro. May 2, 1910.) 

1. Tbadb-MAbks and Trade-Names (§ 91*) — Interveis-tion. 

In a suit for infrlngement of a trade-niark, a party was net eiitltled to 

Intervene on the allégation that It owned the trade-mark In eontest, and 

that it was used by défendant as petltloher's agents under its authorlty, 

especlally where petltloner was bound by a contract to défend the suit on 

, défendant!» béhalf and in fact was doing So. 

[Ed. Note. — For other cases, see Trade-Marks and Trade Names, Deq. 
Dig.§91,*J ■ . , , 

2. JuDGMENT (I 678*) — EsTOPPEL— Peksons IN Privitt. 

An estoppel by Judgmènt obtains as well in favor of those who are In 
privlty as for or agalnst those actual parties to the lltigation in whlch 
■ the judgment was rendered. . 

[Ed. Noté. — For other cases, see Judgment, Cent Dlg. §| 1195-1199; 
Dec. Dig. § 678.*] 

3. Bqxjitt (§ 213*)— Plea. 

Where complainants elect net to reply to defendant's plea, but Instead, 
hâve the case set down fO;r, argument as authorized by equity rule 33, the 
avernients of the plea are takeh as true. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 486 ; Dec. Dlg. { 
213.*] 

4. Tkade-Marks and Trade-Names (§ 45*) — Judgment— Conclusiveness— 

Subséquent Begistration. 

Where, In a prior suit foi; infrlngement of a trade-màrk, complainants 
were found not to be the rightful owners thereof, and it was determined 
that H. & Co. hàd previoûsly used the trade-mark and were entltled there- 
to, thè conclusiveness of such adjudication as between the parties and 
their prlvles was not àfifected by complainants' subséquent registratlon of 
the trade-mark in ex pai'te proceediugs under Act Gong. Feb. 20, 1905, c. 
502, 33 Stat. 724 (U. S. Comp. St. Supp. 1909, p. 1275), notwlthstandlng 
seetion 16 of that act déclares that registratlon of a trade-mark is itself 
prima facie évidence of ownership. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §53; Dec. Dig. '§ 45.*] ■ ' 

5. Equity (S 422*) — Hearing Bill and Plea— Final Decreb. 

Where a case is set down for hearing as authorized by equity rule 33 
on the blll and plea, and the plea is held sufficient to meet ail the alléga- 
tions of the blll, défendants are entltled to a final decree. 

[Ed. Note.— For other cases, see EJquity, Dec. Dlg. § 422.*] 

In Equity. Bill by W. A. Gaines & Co. against the Rock Spring 
Distilling Company and others. On pétition of the Hellman Distilling 

•For other cases see same tupic & i number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe* 
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Company to intervene, and on sufficiency of défendants' plea. Péti- 
tion denied, and plea sustained. 

James L. Hopkins, for complainant. 

Luther Ely Smith and Sweeney, ElHs & Sweeney, for défendants. 

EVANS, District Judgç. In its bill the complainant avers that it 
is the owner of a trade-mark consisting of the words "Old Crow," 
which for a long time ithas used in connection with whisky; that as 
such owner in the year 1909 it applied for and obtained f rom the Com- 
missioner of Patents a registration of said trade-mark pursuant to the 
act of Congress in that behalf ; and that the défendants at and before 
the filing of the bill were using the said trade-mark in connection with 
whisky, thus infringing complainant's rights greatly to its in jury. 
An injunction and an accounting were prayed. The défendants filed 
a joint plea wherein they averred that the matters and daims set up 
in the bill had previously been fînally adjudicated in and by another 
court of compétent jurisdiction. The complainant set the plea down 
for argument, and meantime the Hellman Distilling Company filed its 
pétition asserting that it was the real owner of the trade-mark "Old 
Crow," that it had been adjudged to be so in a suit brought by the com- 
plainant, and that the défendants were using it solely as its agents and 
under contract with it, and thereupon it prayed that it might be ad- 
mitted as a party to the action, so that it might défend its title to the 
trade-mark. Both the plea and the pétition were argued at the same 
time. 

Pétition for Leave to Intervene. 

The pétition for leave to intervene is based, as we hâve stated, upon 
the ground that the petitioner owns the trade-mark in contest', and 
that it is being used by the défendants as its agents and under its 
authority. With the pétition is tendered a plea to be filed should the 
pétition be granted. It was avowed at the argument, and no doubt 
correctly, that the petitioner was bound by contract to défend this suit 
on behalf of the défendants thereto, and that in fact it is defending it. 
This greatly modifies if it does not remove any particular necessity 
for the intervention asked. As an original proposition I certainly 
should strongiy feel the stress of the request for leave to intervene, 
but I am not prepared, as yet, to clearly see a way to avoid the force 
of Judge Lurton's ruling in Toler v. East Tennessee Rail way Co. (C. 
C.) 67 Fed. 170, although it may not hâve been intended to apply to 
such a case as this. Besides, it is elementary that an estoppel by judg- 
ment works as well in favor of or against those who are in privity as 
for or against those who werè actual parties to the litigation in which 
the judgment was rendered. It is asserted that the défendants Rock 
Spring Distilling Company and Silas Rosenfeld are in privity with 
the petitioner, and we may assume without at présent so deciding that 
that is true, but if so, then they hâve as much right to plead the es- 
toppel of the judgment settling the proprietorship of the Old Crow 
brand in bar of complainant's claim thereto as the petitioner in person 
would hâve. 

179 F.— 35 
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■For thèse- réaëons the petî'ti6n ofthe HelIttian'Bîstillîhg Company ' 
will be denied, and in conséquence its motiôii ta file "a plfea herein will' 
also be denied. • ■ .- : .,,■,' I ' . ; 

' ■ Sufficiency of Défendants' Pleà. '- 

Choosing not to reply to the joint plea of the défendants, the com- 
plaihant has set it down for argument undereqÛity rule 33. It thus 
admittpd that the averments of the plea 'are trtie. Rhode Island v. 
Massachusetts, 14 Pet. •ZS'Ï, 10 L. Ed. 433; UAited States v. California, 
etc., Co., 148 U. S. 39, 13 Sup. Ct. 458, Srïj. Ed. 354. This being 
soV thé question is, Is the plea good? It states, in détail, the facts 
relied upon in bar oï iortiplainant's action. Disfegarding the détails, 
we think the f aëts stated in thé plea are as f oîlows, to wit : ( 1) That 
heretofore, viz., in 1904, the complainant instituted its action in equity 
in the Circuit Court of the United States for thé Eastern District of 
Missouri against Abraharn M. Hellman & Morit? Hellman, partners 
doing business as A. M. Hellman & Co.'; in which thé complainant al- 
lèged itself to be the owner of the trade-mark "Old Crow" for whisky, 
and that it w^S being used and that complainant's rights therein were 
being infringed by the firm of A. M. Hellinan & Go.; (2) that relief 
appropriate to stich a state of fàct was prayed;' (3) that iti said action 
the complaiiiant also'chargéd the said A., M: Hellman & Co. with un- 
fair compétition in respect to the use tif thè •bi'and "Old Crow" on 
whisky, and alsd prayed for relief appropriate to that charge; (4) that 
sâid' défendants appeared in the action attd côntested the same on the 
merits ; (5) that in the said action such proceedings were had as re- 
sulted finally, under the mandate of the- United^ States Circuit Court 
ci Appe^ls,for the Eighth Circuit, in a j|i:|dgment on the merits that 
the compjainaîit's action should be and. ttîa;t accordingly it was dis- 
mi$sed;by. the judgment pf the said Circuit Court on the lOth dayof 
July, i .1908, and, that the.:said Circuit Court of^ Appeals directed the 
e?atry pf thçsjudgment aforesaid upon the grpuitd that there had been, 
a,;use,;in good faith, of the brand "Old; Crpw"; on whisky by the de- 
fendants m, that action and their pr^decessqrs; prior; to any adoption 
thçrepf as a. trade-mark by the complainant: oi; its p?-edecessors ; (.6) 
thp,t; .vyhile -the said action, was pendiijg in the saij4;;Cirçuit Court of 
Appeàls for the Êighth Circuit, vizl, on June 2,7,'19Û7fl a;supplemental 
bj.ll.,wasfiled therein by the complainân| by ,\yhich .tJiÇf^jHellman Distil- 
ling Co-, as the successor ofthe firm,pf:'i\.,; M.VjHfllt^p.^. & Co., was, 
i^ade; défendant in said action ; and (.7), tjjat thé final judgment therein 
stands in full force and unreversed. ,; ;' : 

In àdiditioti^it. is also shown.that the/dé.fendan.tSj; who are charged 
in the biU of complaint in this case with.u^ing and infringing the trade- 
rhark "QM Crow" on whisky, are doing sopnly 4s,the agents or em- 
ployés of the IJellman Distilling Company, and for, its use alone, and 
upon .thèse .f^-cts the plea avers that. there .is.privity between the.firm^ 
of A. M. HéUrnan & Co. and the Hellmàpi pistilling Company, thesuc- 
cessor of said firm and the défendants R(^k Spring Distilling Com- 
pany and Silas Rosenfeld. In oùr opinion this conclusion is justified. 

The bill 6î complaint in this action is based, in large measure, upon 
a registration of the trade-mark "Old Crow" secured by the com- 
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plainant under the act of Congress approved February 20, 1905. Act 
Feb. 20, 1905, c. 593, 33 Stat. 724 (U. S. Comp, St. Supp. 1909, p. 
1275). It appears therefrom that on February 26, 1909, the com- 
plainant made itg application under the act as owner of the trade-mark, 
and the Commissiotierof Patents allowed the registration on July 20, 
1909. This, of course^ was long after the final judgment above de- 
scribed. There is no intimation in the bill that the application for the 
registration was otherwise than ex parte, and we shall assume that 
it was éntirdy so. We think that assumption is a fair one, and we 
think it is equally fair to assume that the complainant in its applica- 
tion made no allusion to the judgment of the court in the previous 
litigation. Nevertheless, under section 16 of the act the registration 
is, itself, prima facie évidence of ownership. Under thèse circum- 
stances what eflfect should the registration and the resulting prima facie 
évidence of ownership hâve on the previous judicial détermination 
that prior to the adoption by the complainant and its predecessors of 
the words "Old Crow" as a trade-mark the défendants in the previous 
litigatioti and their predecessors had used the words "Old Crow" as 
descriptive terms in connection with their business as dealers in whisky 
is a question pf importance. It would be difficult to maintain the prop- 
osition that Congress intended or that the courts should hold that a 
final adjudication as to the ownership of a trade-mark, or a plea of 
res adjudicàtà based thereon could be evaded or made insecure by a 
subséquent registration by the losing party upon an ex parte applica- 
tion unless there is an express averment that the rights of the winning 
party had been purchased before the registration. Nevertheless the 
question is not altogether free from doubt because, while the court's 
opinion does, the final judgment entered does not, in express terms, 
mention the matter of ownership — the phrase used in the judgment 
. being that the bill be dismissed for want of equity. But when the 
pleadings are considered, so far as we can ascertain their substance 
from the plea, there is satisfactory assurance that the question of the 
ownership of the trade-mark was put in issue and vigorously cohtested. 
That issue was originally decided in favor of the complainant by the 
Circuit Court, but its judgment thereon was, reversed on appeal with 
directions to dismiss the action. The grounds for this direction were 
stated in the opinion of the Circuit Court of Appeals, and were to the 
eiïect that there had been a prior use, in good faith, by the défend- 
ants and their predecessors of the brand "Old Crow" on whisky several 
years before any adoption of it as a trade-mark by the complainant or 
its predecessors. We think the necessary effect of this fact was the 
defeat of the complainant's claim of ownership, and that this was the 
basis of the direction to the Circuit Court. As the very same question 
must be the vital one to be determined in this case, every reason upon 
which thesalutary doctrine of estoppel by former adjudication is based 
must âpply>' and it seems to the court that the efïect of the judgment 
pleaded cahnot and should not be avoided, as between the parties to 
this action by^the subséquent registration in the absence of a showing 
that previous thereto complainant had acquired the rights of its late 
opppnents. Otherwise the registration was wholly ineffective as to 
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them. What eflfect it may hâve upcin other persons we neéd not in- 
quire. Cônfining its effect to the parties ta this suit, and those to 
whom' they stand in privity we hâve concluded that the plea should 
be allowed. And not only so, but as the plea in ail substantial respects 
seems to meet and satisfy ail the claims of the bill it ought, in law 
and equity, to avail the défendants so far as to reqUire a final decree 
in thèir favor. Horn v. Détroit Dry Dock Co., 150 U S. 625, 14 Sup. 
Ct. 314, 37 L. Ed. 1199. 

Unless some other course is shown to be proper a final judgment 
may be prepared. .': , 



In re BALLANTINE. 

(District Court, E. D. Pennsylvania. June i, 1910.) 

No. 3,079. 

ASSIQNMENTS (S 52*) EQUITABLE ASSIGNMENTS— CONSTRUCfriON. 

A bankrupt haying assigued his Interest under certain wills to a fi- 
nance Company to secure repayment of $50,000, certain French creditors 
attached the interest of tlie bankrupt in the hands of the executors, and 
In order to procuré a rëlease of the attachment; so that the finance Com- 
pany might receive certain payments f rom the executors, a letter, approv- 
ed by the bankrupt, was written to the foreign creditors' attorney by the 
président of the finance company, agreeing that af ter , payment of the 
amoun,ts due it, including liens and actual disbursements, exjîenses, and 
coùns'el fées in certain suits, the finance company would pay to such at- 
torney from the money Corning Into its hands on accountof the bankrupt 
the f ull amount of the claims which he reprosented, and wMch were fully 
gpecifled therein, on the faith of whlch the attachment was released. 
Held, that such letter constituted an équitable assignment of the bank- 
rupt's interest in such estâtes ; the intention being to mâke byer the bank- 
rupt's Interest pro tanto in satisfaction of the claims; ■- 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dlg. §f • 107-111 ; 
. Dec. Dlg. § 52.*] . : ,. • ■.■•-.:: 

In the matter ôf bankruptcy proceedings of George A. Ballantine. 
On certificate oi référée rejecting claims. Reversed. 

Samuel W.' Cooper and Alfred W. Varian, for clainiants. 
Reynolds D. Brown, f or trustée. 

J. B. McPHERSON, District Judge. The dontroUing question in 
this case is whether the agreement of the bankrupt with the claimants 
was an équitable assignment of his life interest under the last wills of 
his f ather and his grandf ather. At the time the agreement was made, 
the New York Finance Company was the holder of two assignments 
of the bankrupt's interest under thèse wills. Thèse assignments were 
in form an absolute transfer of ail his interest, with^a collatéral clause 
securing the repayment of $50,000, and by virtue of their provisions 
the trustées of the two estâtes had for several years been paying over 
to the Finance Company the income that belonged. to the bankrupt. 
This being the situation, the claimants issued fdreign attachments and 
levied upon the bankrupt's interest. The trustées thereupon refused 

*For otber cases see same topic & § numbbb lu Dec. & Am. Dl^s. 19ff7 to date, & Rep'r Indexe* 
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to continue payments to the Finance Company, and varions embarrass- 
ments arose, or at least were believed either to exist or to be threatened. 
A suit was then pending in the United States Circuit Court for the 
District of New Jersey, in which the court was asked to déclare that 
the bankrupt's interest was an absolute estate, and not merely for Hfe. 
It was apparently believed that the foreign attachments might in some 
way aflfect the décision unfavorably. At ail events, the parties who are 
immediately interested in the présent dispute agreed that the attach- 
ments should be withdrawn, and that the claimants should be provided 
for in a différent way. Accordingly, on February 1, 1907, the agree- 
ment in controversy was made. It is contained in a letter, which was 
addressed to Mr. Varian, the attorney for the claimants, and was de- 
livered to him by Mr. Depue, the président of the Finance Company, 
in the présence of the bankrupt. 

"New York, February Ist, 1907. 
"In re Ballantlne. 

"Alfred W. Varian, Esq., 44 Fine Street, New York — Dear Sir: Conflrm- 
Ing understandlng between our Mr. Depue and you wlth référence to cer- 
tain clalms represented by you agalnst George A. Ballantlne, we beg to state 
that after the payment of amounts due by George A. Ballantlne to New York 
Finance Company and to New York Finance Company as trustée, and also 
the payment of any other aetual liens which may exist' upon said George A. 
Ballantlne's Interest In the estâtes of Peter Ballantlne, deceased, and Peter 
H. Ballantlne, deceased, and after the payment of aetual disbursements, ex- 
penses and counsel fées in re suit brought for the construction of the wills 
of sald deeedents, we will pay to you as counsel for the claimants mentioned 
below and from the money eoming into our hands for aecount of sald George 
A. Ballantlne, the full amouut of said clalms a.s follows : 

"Worth, wlth Interest from 1899, 8,61.5 francs. 

"Laferriere, wlth interest from 1904. 14,ô98..50 francs. 

"Guillot & Cle, with Interest from 1905, 1.117.35 francs. 

"Yours very truly, New York Finance Company, 

"Arthur W.' Depue, Président. 
I hâve read the above letter, and hereby authorlze the New York Finance 
Company to carry out the provisions therein contained, which I hereby ap- 
P™'*'*^- George A. Ballantlne." 

A month afterwards the Circuit Court refused to adopt the desired 
construction of the wills (Ballantirie v. Ballantine [C. C] 152 Fed. 
775), and decided that the bankrupt did not take an absolute estate. 
This décision was affirmed in February, 1908, by the Court of Appeals 
for the Third Circuit (Ballantine v. Ballantine, 160 Fed. 927, 88 C. C. 
A. 109), and a rehearing was denied on March 26th. ' Thereupon a 
pétition in bankruptcy was filed against Ballantine, and upon his ad- 
mission of insolvency an adjudication was entered on March 30. In 
June, 1909, a sale of the bankrupt's life interest was confirmed, and 
part of the purchase money was directed to be paid to certain preferred 
creditors. The remainder is now in the hands of the trustée in bank- 
ruptcy, and the dispute arises over its distributon. Certain facts perti- 
nent to the controversy hâve been agreed upon by the parties, and are 
as follows: 

"That prlor to the Ifst day of June, 1906, the said Maison Laferriere, the 
said firm of Worth, and the said Guillot & Cie, each forwarded their respective 
clalms for collection to one Alfred W. Varian, Esq., an attorney at law, hav- 
Ing an office and practicing in the clty, county, and state of New York. 
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'.'That tetween the Isfe day of June, 1906, ând the Ist day of January, 1007, 
|the sjjid.y^rlan made repeated efforts to l(?cate the said George A. Ballantine 
' withoùt gjt|çcess, and on or about the last-mentioned date tumed the said sev- 
eral claim? Wer to Edward K. Luce, an attorney'fetid couhselor at law, re- 
sldiùff aaa practiclng In the state of New Jersey, with instructions to attach 
thé intërests of George Ji... Ballantliiein the estâtes of his father and grand- 
father, vi^., the estâtes of Peter H. Ballantine, deceased, and Peter Ballan- 
tine, decieàfeed, in actions to be instltuted by said LUce on behalf of the said 
çreditors Worth, Laferrierë, and Gulllot ' ' 

"That the said Luce duly caused the Içterests oi the said George A. Bal- 
.' làntine in the said estâtes of Peter Ballantine and: Peter H. Ballantine, de- 
ceased, to be duly attached on behalf of. said creditôrs, as instructed. 
, "Thftf;; îinmediately upon said attaichments being levied the executors of the 
estâtes inr Peter Ballantine and Peter H. Ballantine notlfled the said George 
A. Balîaàtlne thereof, and also the New York Finance Company, a corporation 
whosei'intecest is! hereinafter descrlbed and set fottb. 

"That the principal ground of the attachment was that the said George A. 
Ballantine was a nonresident debtor. 

"That theretofore, and on or about the SOth day of December, 1902, the 
said George A. Ballantine, for the purpose of securing certain indebtedness 
of George A Ballantine to the New York Finance Company, duly made, ex- 
ecuted, açkno^yledged, and delivered two, separate assignments, whereby he 
granted, bargained, siold, assigned, transferred, coùveyed, released, and set 
ov^r.tp th.^ New Xprk Finapce Compapy, as trustée, its successors and as- 
sigag, any and aU his estate, righti.;titlé, and Interest'of any kind, form, pr 
description whatsoever, in and to thie principal and inpdjne of the estâtes of 
said Peter Ballantine, deceased, and said Peter H. Ballantine, deceased, to 
which hé was then, and might thereaf ter becouie, entitled under and by vir- 
tue of said wllls of Peter Ballantine and Peter H. Ballantine, deceased, or 
élther of theni, or in any other way what^9ever, copies of which assignuients 
are anpexed to this statement, and màde a part heréof,. and marked Extiibiis 
A and B. , ■ 

"That said assignments inentioned In the last paragraph continued in f uU 
force and effect to the filing of the pétition in bankruptçy herein, except that 
certain payments had been made by the executors of said estâtes to the said 
New York E'inance C^iapany during the said perlod. 

"That on or abolit the, date of levying of the attachments by the said Luce 
on behalf of the said credltors, Worth, Laferrierë, and Guillot & Cie, as above 
mentioned, ; the said George A. Ballantine and the said New York Finance 
Company were daily expecting a payment on account of income f rom the es- 
tâtes of Peter Ballantine, deceased, and Peter H. Ballantine, deceased. 

"ïhat the executors of the said estâtes, in notlfylng the said George A. 
Ballantine and the New York Finance Company of the said attachments, ad- 
vised the said George A. Ballantine and ttie New York Finance Company that, 
lii vlèw thereof, the «sàid executors could not çafely prdceed to make ftny iJay- 
ràents to miy one pendlng the adjustment 6f the clalms of -the respective par- 
ties to ; Said fund» ! . 
. . "That on Or about the 29th day of January, 1907, Messrs. Grey & Archer, 
attorneys ^nd counselors at law, of the city of Camden, N. J., then represent- 
iiig ttîe sàid^Geoi^ge A. Ballantine, wrote a letter to the said Luce, the attor- 
iiey in Nétr Jersey for the attaching créditer», requesting that said attach- 
ments be released. ■ 
iv, "The said, letter of Messrs. Gfey & Archer was forwarded by said Luce to 
the said Varian, who replied thereto, a popy of which reply is ànnexed hereto 
and marked Exhibit C 

' "That on or about thé Ist day of FebrUary, 1907, the président' of the New 
' Yotli' Finance Company, the assignée of the Interests of Getorge A. Ballantiiie 
in said estâtes, called upon said Varian in référence to the attachments levied 
against: the interests of the said Geo^-ge. A. Ballantine, at which interview 
he called attention to the assignments above mentioned, and stated that George 
, A.: Ballantine would «lake any arrài,igemept to protect the several clalms rep- 
resented by said ,Yariia.u, but wanti^ the attachments vacated, so as to release 
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certain monéys about tb be pald from the said estâtes, and that any arrange^ 
ment that eould be agreed upon would be approved by Mr. Ballantine. 

"ïliereafter certain letters were duly exehanged between the parties, wbleh 
Indicated the terms and the Intent of the agi-eement bètween the said Varian, 
répresenting said credltors, and the said George A. Ballantine and the New 
York Finance Company. One is a letter dated Pebrnary 2, 1907, from the 
said Varian to the New York Finance Company, which attempts briefly to 
confirm the verbal understanding of February Ist, 1907. This letter Is an- 
nexed hereto and marked Éxhlblt D. 

"That In the meantime there had been prepared and duly executed the 
several letters and papers, dated February 1, 1907, slgned by the New York 
Finance Company and George A. Ba.llantine, which are annexed to the proofs 
of claim and marked Exhibits B-1, B^2, and B-3. 

"Thèse papers, viz., Exhibits B-1, B-2, and B-3, were delivered In pei-son 
by said George A. Ballantine and Arthur W. Depue, président of the New 
jYork Finance Company, to the said Varian at bis office in the borough of 
Manhattan, clty of New York, on the 4th day of February, 1907. 

"That the said Varian thereupon Instructed the said Luce to withdraw the 
attachments and duly notify the said New York Finance Company that he 
had done se, as per letter annexed hereto and marked Exhibit B. 

"That thê said attachments were duly wlthdrawn, and the interests of the 
said George A. Ballantine In said estâtes were duly released therefrom, and 
thereafter the said New York Finance Company and the said George A. Bal- 
lantine recelved from time to time varions sums of money from the said es- 
tâtes on account of the interests of said George A. Brillantine, whioh had been 
attached as aforesaid. 

"That, as further evidenclng the intent of the parties hereto, there Is an- 
nexed a letter from the said Varian to the said New York Finance Company, 
dated February 28, 1908, which Is marked Exhlblt F, and a further letter 
from Charles H. Burr, an attorney of the New York Finance Company, and' 
also one of the attorneys for George A. Ballantine, to the said Varian, dated 
January 25, 1908, and marked Exhlblt G. 

"That the pétition In bankruptcy hereln was flled on the 28th day of Marçh, 
1909. 

"That slnee the flling of the pétition In bankruptcy the interests of the said 
bankrupt In the estâtes of said Peter Ballantine, deceased, and Peter H. Bal- 
lantine, deceased, were duly sold for the sum of $128,000. That about $100,000 
of said sum passed to the New York Finance Company and otber crèdltors 
holding assignments of the interests of George A. Ballantine in the said es- 
tâtes, and hiade prier to February 1, 1907. 

"That it was not disclosed to the said Varian and said Varian was not In- 
formed nor aware of the existence of any otber assignments of the interest 
of George A. Ballantine in or to said estâtes untU after the flling of the pé- 
tition in bankruptcy hereln. 

"That the said Varian, nor the said creditorà whom he repre.sented, knew 
that the said Geqrge A. Ballantine was Indebted to othei-s, exeept to the New 
York Finance Company. 

"Tbat the, trustée In bankruptcy has l'eceived the sum of $2,"),968.44 out, of 
the $128,000 pàld upon the sale of the Interests of the sald George A. Bal- 
lantine in the said estâtes. 

"This stipulation Is made wlthout préjudice to the said credltors produclng 
évidence of addltioual facts deemed by them to be material." 

As it seems to me, the meaning of the Fiebruary letter is more lîkely 
to.be correctly understood if ail the negotiations between the parties 
are considered; and this is also the view necessarily implied in the 
agreed statement of facts. It would be proper, therefore, to take into 
account the other letters referred to in that statement, for I think they 
throw some useful light on the situation. But, even if attention be 
directed solely to the letter of February Ist, it satisfactorily appears 
from that writing that ail the parties thereto contemplated that the 
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Finance Company was not only to receive enough of the bankrupt's 
income to pay its own claimpf $50,000, but was to continue receiv- 
ing theincome until the expenses incurred in the suit of Ballantine v. 
Ballantine were also repaie! — the Finance Company had evidently been 
advancing; thèse expenses in whole or in part — and was then still to 
continue the receipt until the présent claimants should be paid in full. 
The bankrupt's assent to this arrangement was, I think, an équitable 
assignment of so much of his interest as. was necessary to discharge 
the claims in dispute. This may appear more plainly if it be supposed 
for the moment that on February Ist there was already enough money 
in the hands of the Finance Company to carry out ail the provisions 
of the agreement — to pay its own $30,000, to pay the expenses of the 
New Jersey suit, and to pay the French claimants. In that event no 
room for controversy would exist. The agreement then would hâve 
operated immediately, and would hâve transferred in equity a part of 
the fund to the claimants. The fact that the whole of the fund was 
not yet in the Finance Company's hands, but was to reach that Com- 
pany gradually and by installments, does not, I think, change the situ- 
ation essentially. The parties tt'eated the fund as potentially there 
already, and they dealt with it on that assumption. The claimants had 
an apparently valid lien on the bankrupt's property in New Jersey, 
and they gave up this adyantagè on the distinct understanding that 
they were to be as fully protected in New York, although the method 
of protection could not be the same. 

The subject need not be further pursued. The arguments of coun- 
sel haye been considered, but it seems to me that the décision of the 
pressent case dépends wholly upon the intention of the parties as it 
may be drawn from the facts agreed upon and otherwise in proof, 
and in my opinion the intention was to make over the bankrupt's in- 
terest pro tanto in satisfaction of thèse claims. 

The order of the référée is reversed, and it is now decreed that the 
agreement of February Ist was an équitable assignment of the bank- 
rupt's interest. 



Inre KAUFMAN. 
(District Court, W. D. Kentucky. June 1, 1910.) 

1. Attorney and Client (§ 20*) — Ckeditobs— Bankrupt's Attoknet— Quali- 

fications. 

While judielal policy disçourages tbe practlee of attorneys at law act- 
ing as attorneys at the same tlme for the bankrupt and hls credltors, 
there is no statutory provision forbidding a créditer to employ as his at- 
torney the attorney who has acted as attorney for the banlirupt in the 
préparation of his consent to an adjudication. 

[Ed. Note.— For other cases, see Attorney and Client, Cent. Dig. §§ 27, 
29 ; Dec. Dig. § 20.*] 

2. Bankrtjptcy (§ 123*) — Attorneys— Appointment—Effect. 

AVhere, by want of propèr advlce, creditors named as their agent and 
attorney a person who had acted for the bankrupt, and whom mère ju- 
dielal policy discourages from actlng for them, the creditors should not, 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for that reason alone, be denied the rlght to a Toice In the sélection ot a 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 123.*] 

3. Bankruptcy (f 125*)-^Election of Tbustee— Right to Vote— "Oreditors 

Présent." 

At the first meeting of creditors, tlie majority creditors were repre- 
sented by an attorney who hàd represented the bankrupt in the prépara- 
tion of his consent to an adjudication, and voted for one person for trus- 
tée, and the minority creditors voted for another. Held, that a ruling 
that the majority creditors were not présent for the purpose of voting, 
because their attorney was disqualitied to, represent them, but were prés- 
ent for the purpose of being counted in determining whether the person 
voted for by the minority creditors had received the votes of a majority 
in nuniber and value of the creditors présent, was erroneous, sinee cred- 
itors are not to be counted as présent merely because their claims bave 
been allowed, but must attend in person or by duly authorized agent or 
attorney, and those creditors who do so attend constitute the meeting, 
whether they constitute b majority in number and value of the claims al- 
lowed or not. 

[Éd. Note. — For other cases, see Bankruptcy, Dec. Dig. f 125.*] 

4. Bankruptcy (§ 127*) — Trustée— ISlection. 

Where a référée in bankruptcy determined that the majority creditors 
were not represented by a qualified attorney, but that the person voted 
for by the minority had not received the vote of the piajority of the cred- 
itors présent, it was error for the référée to appoint a trustée of his own 
sélection ; but he should bave continoed the élection to détermine the true 
facts as to the qualification of the attorney, and to permit the creditors 
to appear by a new attorney or agent. If necessary, and then participate 
in the élection of a trustée. ■ 

[ïCd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 127.*] 

5. Bankruptcy (§ 123*) — Appeakance By Creditors— Poweks op Attorney — 

Validity. 

Powers of attorney, executed by oreditors of a banki-upt to the attor- 
ney who had represented the bankrupt in preparing his consent to thé ad- 
judication, were not for that reason void per se, but were, at most, void- 
able under circumstances the existence of whieh could not be presumed. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 123.*] 

In the matter of David Z. Kaijfman, bankrupt. On pétition to 
review a referee's appointaient of a trustée. Reversed, and proceed- 
ing remanded. 

Gifïord & Steinfeld, for petitionprs. 
E. M. Ivouis, opposed. 

EVANS, District Judge. The référée presided at the first meeting 
of creditors. A great many claims had been proved against the banlc- 
rupt and allowed by the référée. Certain creditors, who composed 
what we shall call the "minority creditors," were represented by attor- 
neys who cast ail their votes for a person for trustée whom they had 
put in nomination for that position. Certain other creditors, whom we 
shall call the "majority creditors," were represented by an attorney 
who was or had been attorney for the bankrupt in this involuntary 
proceeding, and who had filed the consent of the bankrupt to the ad- 
judication. Upon that ground, orally presented at the meeting, the 
minority creditors objected to the majority creditors voting through 

•For other cases sée same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that àttorney. For soiiié f-éason, which does hot appear on tlie record, 
the majority créditer.?, tjhrough that attorney, also objected to the mi- 
nority. créditera vptîng:', but this objection was overruled. 

The first meeting of creditors is one peculiarly under their own coH- 
trol, andevery gênerai créditer whose iclaim bas been allowed is en- 
titled to vote, either in person or by duly authorized agent or attorney. 
Tliis right should not be lightly disregarded. There is no statutory 
provision, either in the b'ankruptcy act or elsewhere, which forbids a 
creditor tohave as his, attorney or agent the person who had acted as at- 
torney for the bankrupt in the préparation of his consent to an adju- 
dication,' but judicial policy greatly disÇourages a pràcticè of attor- 
neys at law acting as.attprneys at the sànje time both for the bankrupt 
and for his creditors, because such a practice might lead to conduct 
and results \vhich should be strongly condemned. If, however, by 
want of proper advicé, creditors exercise their right to name and do 
name as their agent tp act for them a person whom mère judicial 
policy discourages f rom' so doing, the creditors should not, for th^t 
r.eason alone, be absolutely denied the right to a voice in the sélection 
of a trustée. Hère the majority creditors in fact voted through their 
attorney for one person for trustée, and the minority creditors voted 
for another. When the référée passed upon the objections, he held 
that the majority creditors could not be represented by the attorney 
they had named. He did so upon the ground indicated, and thereupon 
excluded their votes. Those creditors were not in fact présent at the 
meeting; and were not otherwise represented thereat. 

But the référée held that the majority creditors, though not permit- 
ted to be represented by the attorney of their choice, nevertheless had 
tP be tàken into the estimate when it came to be determined whether 
the person voted for by the minprity creditors had received the votes 
of a majority in number and value of the creditors who were présent 
and whose claims had' been allowed. In thus ruling he must hâve re- 
garded the majority creditors as being présent for the count, but not 
jiresent for the vPting. The rèsûlt was that he declared that there had 
been no élection, and himself ajjpointed another person as trustée. 
This resuit is not maintainable upon atiy ground. If the majority were 
présent at ail, they were présent f^ôr ail purposes. If they were not 
présent, then the minority creditors who were présent had the right to 
conduct the meeting, and as their candidate did receive the votes of 
the majority in number and value ôf the creditors présent, the référée 
was WitWoùt'poWer to disregard that resuit, and especially was he with^ 
but the'{)Ower to diâregard it upon the grounds upon- which. he acted. 
The ctéditors are not to' be counted as présent sirriply because their 
claims hâve been alloWed. In order to be présent they must attend in 
person or^ by duly authorized agent or attorney, and those creditors 
who do so attend constitute the meeting, whether they constitute a 
majority in number and Value of the claims allowed or not. Love- 
lândv'|,10e.;- • ■ 

Whilé the référée may, for good cause, but not arbitrarily, disap- 
prové a person whom the creditors elect as a trustée, he must do that 
thing expressly, and not merely by holding that there had been no 
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élection, so that his i^uling in that regard may be revièwed, if any créd- 
iter so pétitions. The minority creditors hâve soughta reView of the 
referee's order, but the majority hâve net done so. 

We shôuld by no means approve a practice which would permit an 
attorney to act at the same time for a bankrupt and for the bankrupt's 
creditors, and especially at the first meeting of creditors. Such dis- 
approval would be much emphasized if the creditors, in making their 
sélection of an agent, were influenced by the bankrupt himself and in 
his interest. But the relation of attorney for the bankrupt may hâve 
ceased in this case vi^ith the filing of the consent to the adjudication, or 
the creditors may hâve appointed their attorney and agent entirely 
upon their own désire and without any thought or suggestion of the 
interest of the bankrupt. Thèse matters could hardly be fairly settled 
upon the mère oral suggestion at the meeting of the fact that the 
same man was the attorney who had appeared for the bankrupt, and 
who now appeared for the creditors^ The creditors did not do an 
unlawful thing, but they did a thing which, under circumstances sUch 
as we ^ hâve indicàtéd, might meet with judicial disapproval. But 
those circumstances ought first to be inquired into, before they could 
be the basis of a fair décision. 

Upon considération of the matter, and upon reading such authorities 
as In re Kimball (D. C.) 100 Fed. 777, In re Cooper (D. C.) 135 Fed. 
196, In re Colufnbia Iron Works. (D. C.) 142 Fed. 334, and Loveland, 
§ 41a, we hâve reached the conclusion that the proper practice in such 
contingencies as arOse -in this case'vVéuld be to postpone an élection 
for a day or two in order to get at the exact facts, instead of assumr- 
ing anything to be true upon the mère fact alone that the same person 
appeared to be the attorney both for the bankrupt and for creditors. 
Peradventure his relations with the bankrupt may hâve ceased when 
the consent was filed. Prompt inquiry would develop the real facts, 
and, if nécessary, the creditors might be given an opportunity to au- 
thorize a new agent. The attainment of a fair expression of the wishes 
of the creditors as to the control and management of a business which 
became theirs when the adjudication was made is abundantly worth 
the short time it will take to get it. The majority creditors hâve not 
petitioned for a review, and it has been a matter of some concefn to 
ascertain and definitely fix the course which the référée should be di- 
rected to pursue after the unavoidable reversai of his action in dis- 
regarding the votes of the creditors and himself appointing a trustée. 

While, on the one hand, the action of the référée was unauthorized, 
on the other, the minority creditors could not rightly elect a trustée if 
the majority had the lawful right to vote at the meeting through the 
attorney they empowered to vote for them. To direct the récognition 
of the élection of the candidate voted for by the minority would ratify 
what I regard as a wrong to the majority creditors, because, in my 
view, their right to vote was not destroyed, even if they did make sé- 
lection of a person as agent who ought not to hâve accepted the ap- 
pointment — a question, however, which was largely between the court 
and one of its attorneys. Whether he ought to hâve accepted or not 
may hâve been a matter of ethics; but^ as he did accept, and as the 
statute does not forbid his doing so, the creditors should not hâve 
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bèen dîsfrâhchised; unless, after fair inquiry intô tHe facts upon pTop" 
cr notice,, their powers of attorney were held not to confer a proper 
agency upon their choice. To hold otherwise might deny the rights of 
the riiajority creditors upon no ground except that their agent possibly 
did not hâve a nice sensé of the proprieties of the situation. In short, 
we hold that such powers of attorney are not void per se. They at 
most are only voidable undér certain circumstances, the existence of 
which cannot be assumed, but must be shown. 

With référence to future cases, as well as this, we think the better 
course is to set aside the orders made by the référée on the llth day 
of May, 1910, and to send the matter back to him, with directions to 
call, upon 10 days' notice, another meeting of creditors, to be held on 
the 13th instant, for the purpose of electing a trustée, and for such 
other matters as mày be brought before it. True, there may be some 
inconvenieince in this; but it is unavoidable, because of the error of 
the référée and the pétition for a review of his order. 

The referee's orders of May 11, 1910, are reversed and set aside, 
and upon the return of the case he will be directed to proceed in ac- 
cordance with the views expressed in this opinion. 



,. ELK GARDEN OO. T. T. W. THATEK CO. 

(Circuit Court, W. D. Virginia. May 10, 1910.) 

1. CoTJBTS (1269*) — "Local Action" — Ejectment. 

BJectinent Is a local action such as can be malntalned only In the dis- 
trict where the land lies (cltlny 5 Words and Phrases, 4202). 

[Ed. Note. — For other cases, Bee Courts, Cent. DIg. | 809; Dec. Dlg. S 
269.*] 

9. COUBTS (§ 274*) FOREIGN COBPOBATIONS — PbOCESS — SeEVICE — "FOUND." 

A forelgn corporation Is "found" wlthin a fédéral Judlclal district, wlth- 
In Judiclary Act March S, 1875, c. 137, § 1, 18 Stat. 470 (U. S. Comp. St. 
1901, p. 508) proTlding that no civil suit shall be brought by original pro- 
eess or proceeding In any other district than that whereof défendant Is 
an Inhabltant or in which he shall be "found" at the tlme of servlng such 
process or commendng the suit, where process was served on an agent of 
such corporation within the district designated by the défendant for sery- 
Ice of process under the state law. 

[Ed. Note.^-For other cases, see Courts, Cent. Dlg. § 814; Dec. Dig. S 
274.* 

For other définitions, see Words and Phrases, vol. 3, p. 2927 ; vol. 8, p. 
7666. 

Service of process on forelgn corporations, see notes to Eldred v. Ameri- 
can Palace Car Co., 45 C C A. 3; Cella Commission Co. v. Bohlinger, 78 
0. O. A. 473.] 

8. Courts (§ 844*)'— Fédérai, Courts— Jurisdiction— "Suit." 

The word "suit" Includes an action at law as well as a proceeding In 
equity (citlng 7 Words and Phrases, 6769), and should be so construed as 
used in Judiclary Act March 3, 1875, c 137, § 8, 18 Stat 472 (U. S. Comp. 
St 1901 p. 513). 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. S S44.*] 
*Fer otliar citse> «es >ame top'ic & f kvubsr In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe* 
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4. CouBTS (§ 269*)— Feberal CourtStt-Jurisdiction— Local .ActioNt-Nonres-, 

IDKNT Défendant. ' ' 

Act Cong. March 3, 1887,' C. 373, Si Stat. 552 (U. S. Ooinp. St. 1901, p. 
508), provides that no dvU suit shall be brought before elthér of the féd- 
éral courts of original jurisdietion against any person or by any original 
proeess or proeeeding in any other district than that whereof lie is an in- 
habitant, but where the jurisdietion is founded only oh the fact that the 
action is between citlzeng of différent states, suit shall be brought only in 
the district of the résidence of either plaintiff or défendant. Ilcld, that 
the restriction as to venue is not applicable to local actions, and hence 
e^ectment can be brought in a fédéral court in the district where the 
land lay, though hoth plaintifC and défendant are foreign corporations 
and nonresldents of the state. 

[Ed. Note.— For other cases, see Courts, Cent, Dig. § 809; Dec. Dig. § 
269.*] 

5. Courts (§ 329*) — ^Federal Courts— Amount in Controversy— Ejectment. 

Code Va. 1904. §§2750, 2751, provide that judgment in ejectment shall 
be that plaintiff recover the possession of the premlses, except where 
there is filed with the déclaration a statement of the damages which 
plaintiff means to demand showing the spécifie grounds for the clalni, and 
the true nature thereof, so as to give the défendant reasonable notice of 
the extent and character thereof. Held that, where a déclaration in 
ejectment In a fédéral Court did not allège the value of the land, and no 
statement of damages accompanied the déclaration, an allégation thàt 
défendant withheld iwssession to plaintiff's damage in the sum of $5,000 
is demurrable for f ajlure to show that the land is of greater value than 
$2,000, so as to eonfer fédéral jurisdietion. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 897; Dec. Dig. | 
329.* 

Jurisdietion of Circuit Courts as determined by amount in controyersy, 
see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribling Shoe Co. 
V. Roper, 36 C. C. A. 459.] 

Action of ejectmentby the Elk Gard en Company against the T.. W. 
Thayer Company. On demurrer to déclaration for vvant of jurisdie- 
tion. Sustained in the absence of amendment. 

R. M. Page, J. C. Padgett, and J. I. Hurt, for plaintiff. 
White & Penn, for défendant. 

McDOWELL, District Judge. This is an action of ejectment 
brought originally in this court to recover a tract of land lying in this 
district. The plaintiff is a New Jersey corporation, and the défendant 
is a New York corporation. In accordance with the state statute the 
déclaration and notice were served in this district on an agent of the 
défendant who had been dësignated by the défendant under the stàte 
law as its agent for the sefvice of proeess. The défendant appears 
specially for the purpose, and demurs to the déclaration for want of 
jurisdietion. ■: , 

1. Ejectment is a local: action (5 Words and Phrases, 4202 ; 4 Mi- 
nor's Insts. [3d Ed.] 636); such as can be maintained only in the dis- 
trict where the land lies (Northern R. Co. v. R. Co., 15 How. 233, 
243, 14 L. Ed. 674; Livingston v. Jefferson, Fed. Cas. No. 8,411; 
Newell, Ejectment, p. 101)l The language of the eighth section of the' 
judiciary act of March 3, 1875, c. 137, 18 Stat. 472 (U. S. Comp. St. 
1901, p. 513), as contrasted wijth that of the act of June 1, 1872, c. 255, 

•For other cases see samétopie £ SinumSeh in Dec. & Àm. Dlgs. 1907 to date, & Rep'r Indexes 



558' ■ 179 FBDËHAL TJÈPÔKTËR. 

IV Stat. 198 iarid section 738, Rev. St./leàv'es, î'ffiink, no doubt as tô 
the intent to include suits at law, as w^ll/^as iin;equity, "to enforce a 
legàl or équitable * * * claim to * * * reâl prdperty within 
ttie- district." The actof 1873 read: ;;;;,; 

.^'Th&!t yrixen In &ay sait pi/ cquity *, * *, to eiifqvce ai^ylegal or équi- 
table lien or clalm against; real or personal ; prqperty; * * *" Section 13. 

In Rev. St. § 738, in both éditions, tbe language is: ', 

"When any défendant ia a Auit in equity to énïoree any légal or équitable 
lieu' or claim » * *" .; :■.■■■■. 

■ In the act:of 1875 the language is:. ;, •!>,■„ . 
"That when in any suit, • * * to enforce. • * * " 

mAs was said.in Crawford V. Burke, 195 Ù. S. .176, 19Ci, 35 Sup. Ct. 9, 
12,(4:9 h. M. 147)': ■ . , ■ ' ■ ' ■;'':: 

; " * ■ * i* A éhange in pliraseology créâtes à presûmptton o'f a change in in- 
tent."'',; ^:' :.,;^' .:,.,.',;, ^, ,'■ ■ ■'„■ , ,":':'] ;,: 

Tïip word "suit" is applicable to, an .^ctipniatlaw as iwell as to a 
proceeding in equity. 7 Words and Phrases,. '67.69, And that the word 
was thus used in the cighth section of ' the 'act of ■ 187'5'seems to follow 
frôrri the* language bf the first section qf that a(it':' ; ", 

;, "That.tlie clFCult CQurts of tlie United Stat^s.shall ha v^ original cognizance 
*' * '*■ of ail suifs' ot a civil nature at comhwn, law or in equity^ * * ♦ " 

:Iiîènce,.ifj,'the dëfendaiit had not been .foupd -yi^ithirithe, district, but 
had beeii s'èrved with a warning order outside.the districti or had been 
advertised for, under the eighth section of the judiciary act of 1875 
(4'Fc<i. Anri. St. 381 [U. S. Comp. St. 1901, p. 5^1 3 J), thère would seem 
to bë ho grouhd for objection to the jurisdîction bâsed on the fact that 
neither party is a résident of this district. Dîck V. Foraker, 155 U. S.' 
404, 411, 15 Sup. Gt. 124, 39 L. Ed. 201 ; Gredy.v; liowe, 155 U. S. 
58, 15 Sup. Ct. 24, 39 L,. Éd. 69. In the first mentioned of thèse cases, 
it does not appear how the défendant was notified of the pendency of 
the suit, i Inview of what had been saidin Greelyiv. Lowe, it seems 
highly probable that the défendant was;served with the warning or- 
der outside of the district of suit, or that the order had been pubhshed. 
In the case at bar the défendant wasi"f.ound" within this district. 
Railway Co., v. Harris, 12 Wall. 65, 81, 20 L. Ed. 354; Ex parte Schol- 
lenberg, 96 U. S. 369, 377, 24 L. Ed. 853 ; New England Co. v. Wood- 
worth, 111 U. S. 138, 146, 4 Sup. Ct. 364, 28 L. Ed. 379; Southern 
Pac. R. Co..v. Denton,;146:U. S. 202, 207, 13 Sup. Ct. 44, 36 L. Ed. 
942; In re Keasbey, 160 U. S. 221, 228, 16 Sup. Ct. 273, 40 E. Ed. 
402; Spencer V. Stockvards Co. (C. C,)56';Fed. 741. 

In Greely v. Lowe, supra, 155 U. S. 74, 15 Sup.' Ct. 28, 39 E- Ed. 
69, it is saidî-,! , 

" * * /• The èntire object of the section [eighth of the Act of 1875] is to 
call in défendants who cannot be served within the district by reason ot their 
al>sence or jnonresidence." 

And the'éiglith section of the act of 1875 in express terms appHes 
only in case a dcffendant "shall not be an inhabitant. of, or found within. 
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the said district." Conseqùently jurisdiction of the case at bar is not 
given by the eighth section.. If this had been a transitory action the 
fact that neither party is ;a résident of this district wovild bc; fatal to 
thé jurisdietioij. fMcCormick v. Walthers, 134 U. S. 41, 43, 10 Sup. 
Ct. 485, 33 Iv. Ed. 833; : Shaw v. Quincy Mining Co., 145 U. S. 444, 
12 Sup. Ct. 935, 36 L. Ed. 768; Southern Pacific R. Co. v. Denton, 
146 U. S. 203, 13; Sup. Ct. 44, 36 L. Ed. 942; In re Keasbey. 160 U. 
S. 221, 229, 16 Sup. 'Ct.. 273, 40 L. Ed. 402; R. Co. v. James, 161 U. 
S. 545, 16 Sup. Ct. 621, 40 L. Ed. 802; R. Co. v. Allison, 190 U. S. 
326, 23 Sup. Ct. 713, 47 L. Ed. 1078. 

The first section of the judiciary act of 1875 as originally enacted 
contained this language: 

"And np civil suit shall be brought before either of said courts against any 
person by any original process or proceedlng in any other district than that 
whereof he is an inhabitant, or in ichioh lie shall fie found at the Unie of 
serving suoh process or commenping such j»-oceeding, exeept as hereinafter 
provided." 

:,. h,.',: ,- , . . 

18 Stat. 470. As this part of;this section was amended by the act 
of March 3, 1887 (c. 373, 24 Stat. 552 [U. S. Comp. St. 1901, p. 508]. 
See, also, Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 
1901, p. 508]), it reads: 

" * • ♦ And no cirai sijlt ehall be brought before either of said courts 
against any person by any original process or proceedlng in any other dis- 
trict than that whereof lie is an inhabitant, but where the jurisdiction Is 
founded only on the fàet that the action is between citlzens of différent states, 
suit shall he hrought onXy in the district of the résidence of either the plain- 
tiff or the. défendant." , , 

The case at bar therefore présents a question which is worthy ôf 
at least some discussion. Confining our attention to a case where the 
sole plaintifï and sole défendant are citizens of différent statés, where 
neither is a résident ôf the district of suit, where the suit is strictly 
local in' character, and where the défendant can be and has been found 
within the district of suit, which is the district where the property lies, 
did Congress intend by the change in the first section of the judiciary 
act rnade in 1887 to deprive the circuit court of said district of juris- 
diction? In Spencer v. Stockyards Co., supra (C. C.) 56 Fed. 741 
(an action of ejectment), the facts were essentially the same as in the 
case at bar, and it was there held that the court had jurisdiction^ Aild 
it seeins' to me that thé conclusion there reached should be followed. 
In omitting the clause "or in which he shall be found," and in provid- 
ing that "suit shallbe brought only in the district of the résidence of 
either the plaintiff or the défendant," Congress did not intend to for- 
bid jurisdiction of local ' actions where neither party résides in the 
district of suit, and where the défendant is not found in the district. 
Dick V. Foraker and Greely v. Eowe, supra. It would therefore be so 
very anomalous to dehy jurisdiction of a local suit to the fédéral court 
of the district where the property lies merely because the défendant is 
found and served with process in the district, that it seems proper to 
regard the amendment of 1887 as not intended to apply to local suits. 
The first dozen lines of the first section of the act of 1875 give the 
fédéral courts jurisdiction of ail controversies of a civil nature, in- 
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vôlvîng over $3,000, between citizens of différent stâtes; The restric- 
tions as to venue, as set out in the amendment of this section by the 
act ai 1887, apply to transitory actions. But the very fact that the 
ëîghth section of the açt of 1875 is expressly saved by the fif th section 
of the act of 1887, seems a sufficient reason for concluding that the 
restrictions as to venue do not apply to local actions; An intent to 
give jurisdiction of a local action where the nonresident défendant 
may be merely warned by publication, seems -to clearly forbid the 
existence of an intent to deny jurisdiction to the same court of the 
same action if the défendant is served with proc'ess within the juris- 
diction. 

It is true that the language used in the first paragraph of the opin- 
ion in Central Trust Go. v. McGeorge, 151 U. S. 129, 132, 14 Sup. Ct. 
286 (38 L.. Ed. 98), may seemtothrow some doubt on the conclusion 
above stated. But the first paragraph of that opinion is of the nature of 
a dictum, as the point which had the f ull attention of the court was the 
waiver of objection to the venue. Moreoyer, tha,t suit was evidently not 
regarded as One falling under the ejèhth 'section of thiè judiciary act. 
If the complainant had so dOcketed itsjudgment at lawâs- to obtain 
a lien on the real estate of the défendant, the fact is not stated. The 
suit was apparently regarded as one brought tb wind up the affairs 
of the corporation, by a jùdgment creditonwhose remedy at law was 
inadéquate, as exécution had been returned "nulla bona," which should 
regularly (as per Judge Putnam, Hutchinson v. Aniçrican Co. [C. C-] 
104 Féd. 182) hâve been instituted itl the district of the domicile of 
the défendant company. It was clearly not treated as a suit brought to 

, enforçe a lien upon or claim to property . within the district of suit, 
and is therefore not in point as respects the jurisdiction of a strictly 
local suit. 

2. The déclaration in this case does not allège the value of the tract 
of land sued for. It concludes, "* * * and still doth withhold 
said possession to the damage of thç: plaintiff $5,000; and therefore 
the plaintiff brings its suit." Except where there is iàled with the déc- 
laration (Code Va. 1904, § 2751) a statement of the damages which 
the plaintiff means to demand ("showing the spécifie grounds for the 
claim and the true nature thereof, so as to give the défendant reason- 

. able notice of the extent and character of the claim" — ^W^itten v. St. 
Clair, 27 W. Va. 766; 2 Barton Law Pr. 1148), the judgment in eject- 
ment for a plaintiff is (Code Va. 1904, § 2750) that he "recover the 
possession of the premises." In the case at bar it does not appear 
that there was filed any such statement of damages as is contemplated 

, by section 2751, It follows that the claim of damages made in the 
déclaration is an empty formality, ,and is not in any sensé the "matter 
in controversy." Way v. Clay (C. C.) 140 Fed. 352, 353; Crawford 
V. Burnham, 1 Fhp. 116, Fed. Cas. No. 3,366; Lanning v. Dolph, 4 
Wash. C. C. 624, Fed. Cas. No. 8,073. And under thèse authorities 
the fact that the land described in the déclaration and sued for is of 
greater value than $2,000 should be alleged in the déclaration. In the 
last-mentioned case Mr. Justice Washington asserts that it is quite 
as essential that the value of the land sued for be alleged in the déclara- 
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tion in ejectinent as th'sit diversity of the citizenship of the parties be 
stated. See, also, Thbftîàs v. Board of Trustées, 195 U. S. 207, 210, 
25 Sup. Ct. 24, '49 Iv. Ed. 160. The demurrer should therefore be 
sustained, unless the plàintiff so amends the déclaration as to allège 
that the land detnandéd'is of a value in excess of $2,000. 



In re HOPP. 
(District Court, E. D. Wiseonsin. May 28, 1910.) 

1. ALIENS (§ 62*)-pNATURAHZ4TION— "GOOD MOEAL ChARACTER." 

"Good moral charaetei','* within the provision of the uaturalization aet 
(Act .Tune 2!), 1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1909, p. 
475]), requiring a fluâing that applicant for citizenship has behaved as 
:a man o£ good moral character, is such character as measures up to the 
standard of the average çitlssen pf the community in whlch applicant ré- 
sides. ' , 

. [Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 124; Dec. Dig. 
I 621* 

For other définitions, see Words and Phrases, vol. 4, p. 3124.] ; 

2. Aliens (§ 62*)^:Naïueài.ization— Applicant's Moral Character— S of- 

FICIENCY. 

That applicant for citizenship keeps his saloon open In , -violation of 
the State Sunday,. closing act does net show want of the good moral 
character essential tiiider the naturalization act (Act June 29, 1906, c. 
3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1909, p. 475]), where the law has 
never been enforced In his eity on aecouut of adverse public sentiment, 
and where fe is willing to obey the law if insisted upon by the proper 
authorities, ,, 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. § 124; Dec. Dig. 
I 62.*] 

Pétition by Albert Peter Hopp to be admitted to citizenship. Ap- 
plicant admitted, 

H. K. Butterfield, U. S. Atty. 

Julius Roehr and Christiah Doerfler, for applicant. 

QUARLES, District Judge. This is a case arising under the nat- 
uralization stàtute. Act June 29, 1906, c. 3592, 34 Stat. 596 (U. vS. 
Comp. St. Supp. 1909, p. 475). The applicant has complied with 
ail the requirements of the law, and his proofs are satisfactory, un- 
less his answers to certain questions propounded to him, which will 
be presently considered, are a bar to the application. The following 
facts ^yere either established by the évidence or conceded upon the 
argument : 

The apphcant is a saloon keeper, whose place of business is in the 
city of Milwaukee, a city having approximately 350,000 inhabitants. 
It is estimated that 75 per cent, of the population are of foreign 
birth, and of this number a large proportion are of German extrac- 
tion. There are, and for many j'cars last past bave been, more than 
2,000 saloons doing business in Milwaukee. For more than 40 years 
the State statute, the "Sunday closing act," as it is called, has been 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
179 F.— 36 
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iipon-ithe st&Wte ,b;ODk. IDuringjall of th^t itîPîe nq effort, -ha^: teen 
rnade, either by the jj^i^niçipal pr state ..authoi;ities,,4q enfôrce that 
statute wit^in the. city pf JVTiliWaukeç,. ; During ail thi's [tirr^e ; thçse 
salobns havic be.en kept opfln cm .thfirSabbativ Day, ,vvjthout çoncéa%eîiit 
or disguise. .1 The old Gerrnan. radhçres svith; tepaçity tg the hab;its -and 
customs of the fatherland. He wishes to hâve the saloon Icept open 
on Sunday, not for the purpose of revelry or debauch, but as a meet- 
ing place for friends and neighbors, and he looks upon it as his club, 
where he may associate in a 'frîendly ^ way with acquaintances, sip 
his béer, and smoke his pipe; He vievys it purejy as. a social matter. 
During ail thèse years no drunkenness or disorder has resulted. Ar- 
dent , tempérance people, seeing thàt rio èvil results fqllqw this prac- 
ticein this community, bave ceased ail agitation' on 'tïie subject. In 
short, the public sentiment of the city is in ;harmony with the view 
éu^gested by thé applicant in his testimôny. The' àpplicant testified 
that as a rriattèr of personà! pfefèteiice hë'would rhuch prefer to close 
up his,^ place on .Sunday,, but that wb^p his, 2,09,0; competitors kept 
open he was obligea to do likewise or lose his patronage; that, i| any 
effort were, to.be made on behalf of the municipality or the public 
to en force the Sunday closing law, he would gladly acquiesce and 
close his place. 

Upon 'the'heiaring the learned district attorney \Va'S'forced to admit 
that, in yie^ of the state of public (?pih'ion in , the city of Milwaukee, 
it would ibeiijipossible . for the executive branch of the state govern- 
mentto-ettforce the Sunday 'Closingâct in this community. Public 
sentiment ié still the all-eorhpelling power; 'as it was When the Roman 
rnaxim proclaimed that "the voiçe of the people is tbe voice of God." 
Any Xégislatui-e that establishes police régulations in défiance of 
public sentiment must suffer the humiliation of seeing their mandate 
disrega,fded. The question is whether, underâll-theàfe circumstances, 
the court should find that the applicant has not behaved himself as 
a man of good moral character during the five years last.past. 

Let us now refer to the ,statute. This àct requires tha^t twqwit- 
nesses shall dépose that they each hâve personal knbwledge that pëti- 
tioner.is -a' person of good moral: çhara<;f;ieri and that he isin every 
wajqualifiedin th,eir opinion to be admitt^d as a citizepof the United 
States. ,:By, subdivision 4 of section 4 jt is provided,:, 

"It shali, ,l>e n)ade:to appear to the satisfaction: of thei conrt aûmitting any 
alien to. jCltizenatilp that iuimecilately preceding the, date pf , hi§ . application 
he ha& resl^ed continuoùsly within the United States iive years at least, 
and witliîn*'ttite state or territory wheré èuch court i^'-at tlie timè held, one 
year at leâst, aha that during that time he Uas heTitfVed oèa manof goo'd 
moral character and attached to the principies of the Constitution of the 
.United States and well disposed to the good order and happi|iiess of, the sanie." 

It will thu's be perceived that Congress has drawrt the distinction 
betWeen- moral char actei* as an ultimatè fact ànd good réputation 
based' on behâvior, which must be an inférence. The court merely 
passes vtpon' behaviorj for no human tribunal' éan séârch' the heart 
where character is presumed to réside. What is meant by good moral 
character,: as the terms are used in this act? Whàt standard does the 
statute contempla te ? It is plain that it does not requîre the highest 
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degree of moral exc«II,eîice. A good. moral character îs one that 
measurcs up as good among the people of the community in which the 
party Iiyes;'that is, up tô the standard of the average citizen. Ordi- 
nary care is the test of Uability in every case of négligence. This 
standard; is arrived at, hqt by the overcautious or the reckless man, 
but bythe average man,- representing the great mass of men. So hère, 
where the law says a good moral character, it means such a réputa- 
tion as will pass muster with the average man. It need not rise above 
the leyel, of the comrtion mâss of people. 

Applying this test to thé particular case, we find that the views and 
behavior of the appHcant are in accord with the overwhelming ma- 
jority of the people in this community. It is not contended that the 
applicant must be able to rise to such moral élévation that he may 
analyée; criticise, and reject the prevailing opinions and settled con- 
victions of his fellowmen, and in the clear, blue of righteousness 
choose for himself a course of action dictated by his quickened con- 
science. To meet such a test a man. must, be a philosopher, while the 
sfâtute is satisfied with. a citizen whosè behavior is' up to the level 
ôî the average citizen. Therè is nothing in the mëijtàl attitude of the 
applicant, as disclosed bf . his examination, which would brand him 
as a deïiberate lawbreaker. His vi'illmgness and ' désire to obey the 
law, if insisted upon by the constituted, authority, distinguishes this 
case from the Illinois casé * \vhich Has beén pressed upon our attention. 
In that cage the front dopr 6î the salopn was closed, iridicatitig a 
knowledgé ' of the law and a pretended désire for Jts enf orcement., 
while the open back doof indicated stealth and a deïiberate purpose 
to circumvent the law. This was coupled with à sol emn détermina- 
tion on the part of the applicant to adhère to his ïawless course at ail 
hazards. i, , 

It must be rememberéd that the act of kfeeping open one's saloon on 
the Sabbath is unlawful, not in and of itself, but merely because it has 
been prohibited by an.arbitrary act of the Législature. Men of the 
highest moral chai'ac.t'er àlways hâve and always will difïer as to the 
proper enforcement of sûmptuary and police régulations. T cannot 
see that the applicant should be denied citizenship because he has f all- 
en in. with the gênerai public sentiment of the community in which he 
lives. There îs in the cériduct and attitude of the applicant no moral 
turpitude, and nothing evincing a calloused conscience, and it wbuld 
not, in my judgnient, be a fair construction of the act of Congress to 
require the appHcant to rise above his environment and show by his 
behavior that his moral character was above the level of the average 
citizen. 

For thèse reasons, the objections will be overrulcd, and the appli- 
cant will be admitted to citizenship.' 

» TJnlted State» t. Hrasky, 210 III. 660, 8S N. E. 1031, 130 Am. St. Eep. 288. 
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UNITED STATES V. CHÛ HTJNG. 

(District Court, D. Soutli Carolina.; April 18, 1910.) 

Aliens (§ 32*) — CiiiNESB Persons— CiTizENS— EviDÉkcE. 

Evidence lield to réqulre a finding that a Chinese person was born In 

the United States, and theref ore was not subjeet to déportation under tlie 

exclusion law. 

[Ed. Note.— For other cases, see Allens, Dec. Dig. § 32.* 

Oltlzenslilp of Chinese persons, see notes to Gee Fook Sing v. United 

States, 1 C. C. A. 212; I.ee Slng Far v. United States, 35 0. C. A. 332.] 

Déportation proceedings against Chu Hung. From a commission- 
er's déportation order, défendant appeals. Reversed. 

Ernest F. Cochran, U. S. Atty., and Abial Lathrop, Asst. U. S. 
Atty. 

IvOgan & Grâce, for défendant. 

BRAWLEY, District Judge. This is an appeal from an order of 
United States Commissioner Young, adjudging that the défendant, 
Chu Hung, is a Chinese person unlawfully within the United States, 
and directing the marshal with ail convenient dispatch to transport 
him to China. 

The only testimony for the governoient was that of Joe Lee, a 
Chinese interpréter, who testified that Chu Hung was a Chinese, and 
that he was in the laundry business at 142 King street. He said he 
did not know whether Chu Hung was born in this country or not. It 
appears that he had no acquaintance with the défendant. He had seen 
him only a few days before the hearing, and his conclusion that he 
was a Chinaman was solely due to the fact that he had a Chinese name 
and spoke the Chinese language. .There is no doubt as to the correct- 
ness of this testimony; for the défendant, who appeared before me, 
manifestly has the appearance of a Chinaman. The défendant testi- 
fied that he was 31 years of âge; that he was born in San Francisco, 
his father being a Chinaman and his rnother Irish; that he lived in 
San Francisco until he was 1% years old, on the second story of the 
building at 947 Dupont street ; that he had a cousin who lived in New 
York, who sent for him to corne to New York, and that after his ar- 
rivai there he worked in a grocery, and after making some money in- 
vested it in the business, and he produced a certificate from the clerk 
of the Suprême Court of New York that he was a partner in the busi- 
ness; that the business was not very good, and that he came to 
Charleston six years ago and learned the laundry business, which he 
has been conducting since that time; that he is a Christian, and a 
member of the Grâce Church Sunday School ; that he still retains an 
interest in the business in New York. This is substantially ail the tes- 
timony in the case. ' 

The commissioner found that, inasmuch as the défendant "did not 
seem to be able to remember any facts by which the accuracy of this 
testimony could be tested," he was unconvinced that his story was 

'For other cases see same toplc & % ncmber lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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truc, and therefore that he had îailed to prove his right to be and 
remain in this country. In United States v. Wong Kim Ark, 169 U. 
S. 649, 18 Sup. Ct. 456, 43 L. Ed. 890, the Suprême Court of thc; 
United States decided that a child born in the United States of parents 
of Chinese descent, who at the time of his birth are subjects of the 
Emperor of China, had a permanent domicile and résidence in the 
United States, ànd are there carrying on business, and are not em- 
ployed in any diplomatie or officiai capacity under the Emperor of 
China, becomes at the time of his birth a citizen of the United States 
by virtùe of the first clause of the fourteenth amendment of the Con- 
stitution. It is clear, therefore, that if Chu Hung bas told the truth 
he is a citizen of the United States and entitled to ail the privilèges of 
a citizen. 

The right to exclude or expel aliens absolutely or upon conditions 
is the inhérent right of every independent nation, and déportation is 
but a method of en forcing the return to his own country of an alien 
who has not complied with the conditions upon the performance of 
which the government has decided that his continuing to réside hère 
shall dépend. The acts of Congress under which this proceeding is 
brought, generally known as the "Chinese Exclusion Acts," apply to 
aliens only. In nearly ail of the cases that hâve been cited, and which 
I hâve examined, there has been some proof justifying an inference 
of an unlawful entry into the United States. As an example, in one 
of the cases cited by the commissioner, Toy Tong v. United States, 
146 Fed. 345, 76 C. C. A. 621, évidence was offered by the govern- 
ment that the défendants were in a railroad train in Canada on April 
15, 1904, with tickets reading from Hamilton to Wind Mill Point; 
that they changed cars about 50 miles from the Niagara f rentier, and 
the Chinese inspectors at Buffalo were duly warned to head them off. 
Five days later they were arrested at Hoboken, N. J. From the tes- 
timony before the United States commissioner it was clear that the 
respondents were not lawfuUy entitled to be and remain in the United 
States, and the respondents offered no testimony. 

In the case of Chu Hung the government offered no testimony tend- 
ing to show that he was at any time since his birth beyond the limits 
of the United States. The sole ground upon which the order of dé- 
portation rests is that the commissioner was unconvinced that the 
story of Chu Hung was true, because the respondent did not seem to 
be able to remember any facts by which the accuracy of his testimony 
could be tested. There is nothing in the story told by Chu Hung that 
is intrinsically improbable or unreasonable. Éeft an orphan of tender 
years, he, as he expressed it, "bummed" about in San Francisco until 
he was 13 years old, when he went to New York on the invitation 
from his cousin, was engaged in business there until 6 years ago, when 
he came to. Charleston, where he has led an industrious and correct 
life, and there is no testimony tending to show that he was an untruth- 
ful person, and his counsel upon the hearing before me offered to 
produce évidence of his good character by our most reputable citizens ; 
but inasmuch as upon the hearing the district attorney stated that he 
would not attempt to impeach his character it was not considered 
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necessary to take this testimony. : When it is consider'ed that' the Ijoy 
wsk dnly 12 years of âge when hé left San Francisco, an orphan and 
a wiaiï, it is not surprising that he should not remember facts connected 
with his life there by which the accuracy of his statements could be 
tested. That is not enough to discrédit him, for it would be a matter 
of wonder if he could. He told a plain, simple story, and his appear- 
ance and manner impressed mC' favorably, and I find no grounds to 
believe that the story is not true. A mère suspicion that he may not 
be truthf ul does not seem to me to be à sufficient reason for a sentence 
of banishment. If his story is: true, he is a citizen of the United 
StàteS, entitled to ail of its privilèges. As a citizen he could not be 
held to 'answer for any oflFense the punishment of which would be 
half so severe, without an indictment by a grand jury and a trial. 

Président Madison, in his comment on the Virgiiiia resolutions con- 
cerning the alien and sédition laws, referring to the pôssibilities which 
attend the removal from the country, said: 

"If a bâtiléhment of this sort ibe not a punishment, and among the severest 
of punlshments,:it will be difficult to Imagine a doom to which the name ap- 
plies." . 

It may w^l be that the respondent would be powerless to find any 
testimony in San Francisco to prove his citizenship. He left there 
as à boy, là or 19 years ago, àÇid it is doubtf ul that he could find there 
any one who remembers him, ànd there is no provision in the law for 
summoning witnesses froni a diètànce or for taking dépositions. If 
would probably be an èxaggeratiori to impute to him ail or much of 
the feelirig which a man of our 0wri race attaches to the idea of coun- 
try; but it is not éxaggérati'on' to say that to be forcibly taken awây 
from his hpme ànd, family ând'friérids and business and property, and 
from the ortly couhtry that hç has ever known, and sent across the 
océan to à ' distant- lahd,wherehe is a stranger, would be most severe 
and cruel punishment. 

The power to exclude aliens is not to be denied; but it is not to be 
believed that it was the intention of CongresS to provide that a citizen, 
simply because he belongs to an obnoxious race, should be deprived 
of ail the, liberty and protection which the Constitution guarantees. 
No person can be lawfully convicted or punished for any offense un- 
less his guilt is established beyond a reasonable doubt. Persons 
charged with the vilest crimes are entitled to a presumption of inno- 
cence. Arbitrary and despotic power cannot be exercised with réf- 
érence to their persons or property, yét I am ealled on to send out of 
the country a person lawfully domiciled hère, engaged in the ordinary 
pursuits of life, not suspected of being concerned in any treasonable 
machinations against the government, to exécute what, in effect, is a 
législative sentence of banishment of one who claims to be a citizen, 
who, if his story is true, is a citizen, and without any proof that his 
story is not true. This would be an exercise of arbitrary power in- 
compatible with any principles of justice, inconsistent with the nature 
of our government, and in conflict with its Constitution. 

The order of the commissioner, directing the déportation of Chu 
Hung, is reversed, ànd the marshal is directed to set him free. 
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^UNITED STATES, to Use of VAUGHAN, r. STITZfDR et al.' 
(Circuit Court, B. D. Pennsylvania. May 31, 1910.) 

No. 740. . 

titMiTÀTioN op Actions (5 182*) — Pleâding. 

Aet Gong. Feb. 24, 1005, c. 778, 33 Rtat. 811 (U. S. Comp. St. Snpp. 1909, 
p. 948), relatlng to contractors' bonds for public improveiBeats by the 
United States, déclares that, if no suit sha'll be brought by the United 
States on the bond witliin six months from the completion and final set- 
tlement of the contract, then the person or persons supplying the con- 
tractor wlth labor and materials shall be furnlshed a copy of the con- 
tract and bond, on which they shall hâve a right of action In the name 
of the United States for their use against the contracter and his suretles, 
provided that such suit shall not be commenced until after the complète 
performance of the contract and final settlement thereof, and shall be 
commenced withln one year thereafter. Held, that the provision that a 
suit by the contractor's créditer on such bond shall not be brought wlthin 
Blx months after completion of the contract and settlemèiit' wlth the 
contracter was in the nature ôf a statute of limitations, vehich must be 
formally pleaded in order to be avalled of . 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Vlg. îi 
676-682, 695 ; Dec. Dig. § 182.*] 

At Law. Action by the United States, to the use of William P. 
Vaughan, against James Herbert Stitzer and another. On motion by 
défendants for judgment notwithstanding the verdict. Denied. 

Glarence S. Eastwick, for plaintiflf. 

Joseph P. Gaffney and Simpson & Brown, for défendants. ^ 

J. B. McPHERSON, District Judge. This case was tried ont upon 
the merits, and the use plaintiff recovered a verdict. The présent mo- 
tion sets up a purely technical défense — that the suit was prematurely 
brought-r—and the only resuit of sustaining the défendants' position 
would be that the use plaintiff must bring a second suit and traverse 
again the same ground that has already been fully coyered. It is in 
substarïèe, therefore, a motion for a new trial, and in the interest of 
prçmpt procédure can hardly expect to be regarded favorably.' ' Nev- 
.ertheless, if the act.of 1905, under which the suit is brought, dénies to 
the use plaintiff the right to sue until after six months hâve elapsed 
from the complète performance of the original contract and the full 
settlement thereof, the défendant has a légal right to take this dé- 
fense, and may insist that the suit has been prematurely brought, 
unless such technical légal right has been waived. 

The fàcts are as follows: Stitzer had a contract with the United 
States to do certain work at Ft. Mifflin. The use plaintiff, Vaughan, 
had a subcontract under Stitzer, and the suit is brought to recover 
damages for Stitzer's failure to make payment as the subcontract 
requires. Stitzer's contract with the government was completed on 
March 25, 1909, but full settlement was not màde until July 20th. 
The présent suit was begun on October 21st, within six moriths from 
the date of final settlement, but more than six rrtonths from the date 

«For othsr caseï >ee Mua» toplc 1 1 numbbb lu D«c. & Am. Dic>. 1907 to date, & Ra»! ludsxoi 
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when Stitzer's contract was completely performed. The govern- 
ment has brought no suit, and did not, and does not, object that 
Vaughan's action was prematurely begun. Whether a subcontract- 
or may under any circumstances begin a suit on the principal con- 
tractor's bond until after six montbs hâve elapsed from the date 
of complète performance by the principal and fuU settlement rnade 
with him rieed not be decided in the présent case. In some of its 
aspects this subject has been considered in United States v. Winkler 
(C. Q) 16,2 Fed. 398, Title Guaranty Co. v. Puget Sound Engine 
Works, 89 C. C. A. 618, 163 Fed. 178, United States v. McGe'e (C. 
C.) iriFed. 209, and United States v. Fidelity, etc., Co. (C. C.) 
171 Fed. 347; but the, point now involved was not presented or 
decided in. any ôf thèse cases. . The relevant provisions of the act of 
1905 (U. S. Comp. St. Supp.1907, p. 709 [Supp. 1909, p. 948]) are as 
'followë',: ' ' ' ' '■ 

"That hereafter any person or persons entering Into a formai contract with 
,the tTnitjÇdi.States for the construction of any public building, or tlie prose- 
cution and eompletion of any public work, or for repairs upon any public 
jbuildipg, or public work, shall be required, before coinnienclng such work, to 
exécute the usual pénal bond, with good §nd sufficlent sureties, with the ad- 
ditional obligation that such contractor or contraetors shall promptly make 
payments to ail persons supplying him or them with labor and materlals in 
the proseeution of the work provided for in such contract; and any person, 
Company, or corporation who has furnished labor or materlals used in the 
construction or repair of any public building or public work,; and payment 
for which has not been made, shall hâve the right to Intervene and be made 
a party to any action instituted by the United States on the bond of the 
contractor, and to hâve their rights and claijns adjudicated in such action 
and judgment rendered thereon, subject, however, to the priority of the claim 
and judgment of the United States. If the fuU amount of the liabllity of 
the surety on said bond is insuflielent to pay the f ull amount of said clàims 
and demanda, then, after payiùg the full amount due the United States, the 
remalnder shall be distributed pro rata among said Interveners, If no suit 
shall be brought by the United States withln six months from the eomple- 
tion and final, settlement of said contract, then tlie person or persons sup- 
plying thé contriictor with labor and materlals shall, upon application there- 
f or, and f umlshlng aSidavIt to the department under the direction of which 
said work has been prosecuted that labor or materlals for the prosecution 
of such work has been supplied by him or them, and payment for which has 
nôt been made, be furnished with a certified copy of said contract and bond, 
upon which he or they shall bave a right Of action, and shall be, and are 
bereby, authorîzed to bring suit in the name of the United States in the Cir- 
cuit Court of the UnitetJ States in the district in which said contract was to 
be performed and executed, irrespeetive of the amount in controversy in such 
suit, and not elsewhere, for bis or their use and beneflt, against said con- 
tractor and bis sureties, and to prosecute the same to final judgment aud ex- 
écution: Provided, that where suit is instituted by any of such creditors on 
the bond ôf the contractor it shall not be commenced until after the complète 
performance of said contract and final settlement thereof, and shall be com- 
menced withln one year after the performance and final settlement of said 
contract, and not later." 

Of course, a subcontractor's right of action at conimon law against 
the principal contractor is fndependent of the statute, and he may 
bring suit,. thereon at any time after the right accrues; but his 
right of action upon the bond dépends upon the act of Congress, and 
can only be exeircised in accordance with its provisions. If, then, 
the governmerit had brought a suit upon the bond in question before 
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the subcontractor had begun an action thereon, the sole right of 
the latter would apparently hâve been to intervene in the proceeding 
instituted by the government, and to pursue that remedy to the end. 
And for the purposes of this case it may also be assumed^but without 
deciding the point — that an indépendant action by the subcontractor 
should hâve been deferred until six months had elapsed from July 
20th, the date of final settlement. But it still remains to inquire 
whether the défendants are in a position to take advantage of this 
defect in procédure, and in my opinion their objection should not be 
allowed to prevail. The défendants are setting up what is essentially 
a statute of limitation. It diiïers only from the ordinary statutes in 
the unessential particular that by it a time is fixed before which suit 
may not be brought, while by their provisions a time is fixed after 
which such action may not be entertained. But it is well settled 
that the défendant cannot take advantage of a statute of limitations 
unless in some way it is formally set up as a défense. "The only way 
in which such statutes are available as a défense is when they are at 
the proper time specially pleaded." Gormley v. Bunyan, 138 U. S. 
623, 11 Sup. Ct. 4.53,- 34 L. Ed. 1086. The gênerai rule is stated in 
25 Cyc. 1401, and supported by a host of authorities cited in the 
notes : 

"The gênerai rule Is that the statute of limitations must be Invoked as a 
défense in some way, and if it lias not been urj^ed by demurrer, and the dé- 
fense is not pleaded in the answer, the statute cannot be relied On, but is 
deemed to hâve been waived ; and this is so even though the clàdm relied 
on is clearly barred by limitation." 

In the présent case the objection that is now urged was neither set 
up by demurrer nor by the affidavit of défense, nor was it formally 
pleaded, s» that no notice was given to the use plaintiff before trial. 
The défendants' silence seems to me to be a clear waiver, and requires 
the court to deny the présent motion. 

The défendants' motion is therefore refused, and leave is given to 
the plaintifï to enter judgment upon the verdict. To this ruling an 
exception is sealed in favot of the défendants. 



HAGSTOZ V. MUÏUAL IJFB INS. CO. OF NEW YORK. 

(Circuit Court, E. D. Pennsylvania. June 3, 1910.) 

No. 900. 

1. COTJBTS (§ 274*) — FEDERAL COUBTS— DISTRICT IN WHICH StJIT MuST BE 

Brought — Action Against Fobeign Corporation — District dp Rési- 
dence OF Plaintiff. 

An action by a citizen of Pennsylvania may be properly brought against 
a foreign corporation doing business in Pennsylvanie In the fédéral dis- 
trict of plalntiff's résidence. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. Dig. § 
274.*] 

2. Appearanoe (§ 27*) — Withorawal— Leavb to Withdraw. 

Where, in a suit against a foreign corporation doing business In Penn- 
sylvania, plaintiff, after defendant's gênerai appearanee, amended the 
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■ L prfeîlpe ànd •summons, so as;to allège that plaintiff ^ap a leltizén and 

residienti of New Jersey, Insteadof Pennsylvaiiia, dépendant would tbere- 
ùlHjô be permltted to withdrawlts gênerai appearauce in order to attack 

■'thè fcoùrt's jurlsdiction. 

ÏËd. Note. — For other cases, see Appeàrance, Cent Dilg.^S 161; Dec. 

■Dlg.''§27<n M '[ ■■■ ■ 

3. Courts (§ 347*)-^Federal OotJKïs— Demdrber-^JtjeisdictioS; 

■ ' The question of jurlsdictlon of a fédéral court may^ be ralsed by de- 
• murrer. . , 

■ ,,, £Ed. Note. — Wox other cases, see Courts, Cent. DIg. § 921; Dec. Dig. % 

347.*], ;;■.'■' 

4. Courts (§ 276*) — Fédéral Courts— District in Which Suit Must be 

Bboùght>-Action Against Fobbiqn Corporation— Waiver. 

A foreigti corporation, by àppointing a registered agent on -whom sum- 
mons could beserved in Pennsylvanla, dld net thereby walve Its privilège, 
conferred by Act Aug. 13, 1888, c. 86(j, 25 Stat. 433 (U. S. Comp. St. 1901, 
p. 507), to pe free from suit in a fédéral Circuit Court of Pennsylvania, ex- 
cept where the plaintiff was a citizen and résident of thatstate. 
" [Ed. Note. — For other cases, see Courts, Ctent. Dig. § 815; Dec. Dig. § 
■■ 276.*" 

Waiver of right as to district in which suit must be brought, see notes 
to Memphis Sav. Bank v. Houchena, 52 C. C. A. 192 ; McPhee & îiIcGin- 
nity Co. V. Union Pac. R. Co., 87 G. C. A. 634.] 

At L,aw. Action by Thomas B. Hagstoz against the Mutual Life 
Itlsufàrice Company of New York, On demurrer tô thé court's juris- 
dictibn. , Sti?tai.ned. , ' ' 

■ A; T. Ashtoîi and J. W. M. Newlin, for plaintiff. ■ 
D, Stuart Robinson, for défendant. 

. -. V 'lis.! ? .// \" ; ^,,,r • ; ■■ .-;. , ... ; . .,■ ■ 

, J. B.,iM:cPHERSQN, Distiict Judge. This: suit was, originâlly 
broiughtr<ïfi:Màr.ch,l, 1910,>;in the Circuit Court for this district. In 
the praeçipe and in the summons the plaintiff was.described as a citi- 
zen of Pennsylvania and a résident of the Eastern district thereof, 
and the' deffendant was described as a corporation of New York doing 
business: in ,tbs? Eastern district of Pennsylvania. In, lobedience to the: 
Constitution and laws of Pennsylvanie the defendantr-ife^ng a foreign 
corporation doing business in the state — has a duly registered agent 
hère, and upon him the summons was served. On the face of the rec- 
ord, therefore, the, .suit was prppçrly brought in this district ; for the 
jurisdictidri of the Circuit Court rests'solely upon diversity of citizen- 
ship, and the' suit was bégun in the district of the plaintiff's résidence. 
In that situation the défendant on Mateh 7th entered a gênerai appeàr- 
ance. On March 8th the plaintiff asked and obtained leave to amend 
the praecipe and summons bystrikingout the averment concerning his 
citizenship and résidence in Pennsylvania, and inserting;an averment 
of citizenship aniçl 'reside;hcë, 'in jSÎ^èw Jersey. On March llth hé filed 
his statement of cïaim, which followecl the amendment in- thege par- 
ticulars, and thereupon. thd défendant filed a demurrer on March 22d 
denying the jurisdiction of the court on the ground: 

"That the plaintiff Is not 'entltled to the relief thèreln prayed for In thi» 
.iurisdictton,' In that neither party to this suit is an inhabltant or résident of 
the distrfct wherein the suit Is brought ; the Stateiliedt alleglng tliat the plain- 

*For otlier cases see éame topic & § nvmber la Dec. & Am. Digs. 1907 to date, & Rep'r Indeses 
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tlff Is a citizen of the state of New Jersey aud resldlng thereln, and that th* 
4lefendant is a citizen and résident of the state of New York." 

On May 2d the défendant moved for leave to withdraw the gênerai 
appearance and to enter a spécial appearance for Ihe purpose of ob- 
jecting to the jurisdiction of the court. When this motion came up for 
hearing on May 6th the plaintiff filed an answer, averring that the de- 
fendant's state registry was a waiver of its privilège under the act of 
1888 (Act Aug. 13, 1888, c. 866, 35 Stat. 433 [U. S. Comp. St. 1901, 
p. 507]) to be free from suit in the Circuit Court unless one of the 
parties should be a citizen and résident of Pennsylvania, and averring, 
also, that the gênerai appearance of the défendant was in itself a 
waiver of the privilège (if such privilège existed) not to be sued in 
this district by a citizen and résident of New Jersey. It was further 
averred that the act of 1888 appled only to natural persons, and not 
to corporations. The court granted the defendant's motion, the gên- 
erai appearance was withdrawn, and the spécial appearance referred 
to was duly entered. Thereupon the demurrer was argued, and an 
elaborate brief is now presented in support of the plaintiff's positions. 
It is my opinion, however, that they do not need elaborate discussion. 
The right of the court to permit the gênerai appearance to be with- 
drawn and a spécial appearance entered Under the facts already stated 
is so plain, I think, that référence need only be made to the following 
cases : United States v. Yates, 6 How. 605, 12 L. Éd. 575 ; Hohorst v. 
Hamburg Co. (C. C.) 38 I^ed. 273; Jenkins v. York Cliffs Improve- 
ment Co. (C. C.) 110 Fed. 807. 

The remaining question has been settled in the following décisions : 
Shaw V. Quincy Mining Co., 145 U. S. 448, 12 Sup. Ct. 935, 36 L. Ed. 
768 ; Southern Pacific Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 
36 L. Ed. 942 ; Re Keasbey & Mattison Co., 160 U. S. 221, 16 Sup 
Ct. 273, 40 L. Ed. 402. The question of jurisdiction was properly 
raised by demurrer. Peale v. Coal Co. (C. C.) 172 Fed. 639; Rein- 
stadler v. Reeves (C. C.) 33 Fed. 308 ; Miller-Magee Co. v. Carpenter 
(C. C.) 34 Fed. 433. It is no doubt true that the defendant's privilège 
not to be sued hère, except by a citizen of Pennsylvania and a résident 
of the Eastern district, may be waiyed ; but no such waiver appears 
in the présent case. The défendant took timely and proper advàntage 
of the court's lack of jurisdiction, and it seems plain to me that the 
suit cannot be maintained. It is not necessary to discuss at length the 
question concerning the efïect of the defendant's state registry. It is 
apparently contended that such registry made the défendant a résident 
of this district so completely that it may be sued therein by any plaintifï 
who may corne into the district and serve a writ upon the statutory 
agent. Whatever may be the correctness of this position when the 
suit is brought in the courts of the state, it is clear, I think, that the 
argument is not sound when the suit is originally brought in the circuit 
court. Thé laws of Pennsylvania cannot enlarge the jurisdiction of 
the Circuit Court. This dépends upon the acts of Congress, and I do 
not know of any statute that permits the maintenance of a suit like 
this in the face of the defendant's objection. The insurance company 
; is a citizen of New York, and is not a résident of the Eastern district 
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of Pennsylvania in the sensé in which that word is used by the act of 
1888. It is no doubt liable to be sued in this district, but only when 
the suit is brought l>y a proper plaintiff and in a proper tribunal. 
When a citizen of Pennsylvania and a résident of the district brings 
the suit, the Circuit Court bas jurisdiction, and process may be served 
upon the defendant's registered agent. But I hâve seen no case that 
permits a citizen of New Jersey to compel the défendant to answer a 
suit in the Eastem district of Pennsylvania. / 
The demurrer is sustained. 



In re MAGEN et al. 

(District Court, E. D. Pennsylvania. June 6, 1910.)' 

No. 3,641, 

1. Bankrttptct (§ 229*) — Contempt — Proceedings bt Référée. 

Where bankrupts hâve been gullty of coutumaclous beharlor, the réf- 
érée may certify the same to the court for punishment for contempt of 
hls own motion, without notice to the bankrupts ; they belng given notice 
and an opportunlty to be heard In the proceedings before the court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 385 ; Dec. 
Dig. i 229. ♦] 

2. Bankeuptct (S 220*) — Contempt Pkoceedinos — Power of Refeeee. 

While a référée in bankruptcy exercises a judlclal office, he cannot 
hlmself punlsh the bankrupts for contem jit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 385; Dec 
Dig. §229.*] _ , 

3 BankruptCt (§ 229*) — CoNTEnriT Peoceedinos. 

Where a référée does not act on Uis own motion in contempt proceed- 
ings agalnst the bankrupt, but they axe Instltuted hy pétition, the bank- 
rupt should be aceorded notice and heàring before the référée. 

[Ed. Note. — FOr other casés, see Bankruptcy, Cent. Dig. § 385 ; Dec. Dig. 
§229.*] ■■ 

4- Bankruptcy (§241*) — ExaminatAon of Ba^kriïpts— Contempt. 

Where bankrupts' examina tion before the référée showed that their af- 
fairs had been viclously conducted, and that they had been carrylng on 
their business frauduleptly for several months before their fallure, and 
must hâve known many détails, concerning wbich they professed igno- 
rance or iack of recOllection In their examlnatlon, they would be punished 
for contempt • 

[Ed. Note; — For other cases, see Bankruptcy, Cent. Dig. S 405; Dec. 
Dig. § 241.*] 

In the matter of bankruptcy proceedings by Morris Magen and an- 
other. Application to punish the bankrupts for contempt. Granted. 

Julius C. Levi, for trustée. 
Bernard Harris, for bankrupts. 

J. B. McPHERSON, District Judge." At the trustee's request the 
référée has certified that the bankrupts' answers upon their examina- 
tion were manifestly f aise and evasive, and recommends their punish- 
ment for contempt. They did not hâve notice of the trustee's pétition, 

*For other eaaet ae* «une toplc & { «dmBSb lu Dec. & Am. Digi. 1907 to data, & Rep'r Indexes 
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or of the contempla,tecl action thereon, and in this I tliink the pro- 
ceeding was errdneous. I see no reason to doubt that the référée may 
certify sudh a state of affairs upon his own motion; but, if the pro- 
ceeding is begun by an interested party, the bankrupts are entitled to 
notice, as of any other action that may affect them personally. The 
référée exercises a judicial office, and, while he cannot himself punish 
for contempt, hc may take the needful prehminary steps to bring the 
bankrupt's conduct to the attention of the court ; and he need not give 
notice of his intention so to do. The contempt is committed in his 
présence ; and, in asking that the court investigate the matter further, 
he is acting on his oiificial responsibiHty. The court will then give the 
bankrupt notice of the proceeding, and will afford him an opportunity 
to be heard. If, however, the référée does not choose to act upon his 
own motion, the situation is on a différent footing. It is then an or- 
dinary dispute between the party presenting the pétition and the bank- 
rupt, and the usual course of notice and a hearing should be followed. 

After the présent certificate was returned to the District Court, a 
day was fixed for the hearing, with notice to the bankrupts' counsel, 
who thereuponagreed to waive the previous irregularity. At the hear- 
ing the bankrupts produced a number of witnesses, who gave a good 
deal of additional testimony on their behalf, and the question in dis- 
pute was fully argued. There has been ample opportunity, therefore, 
for explanation or excuse, and the whole subject is now before the 
court. Since the argument a récent décision of the Court of Appeals 
for the Second Circuit has been published — In re Schulman, 177 Fed. 
191 — and I refer to it as an admirable statement of the reasons for 
giving great weight to the referee's opinion concerning the character 
of a bankrupt's answers, and for permitting a référée to report him as 
contumacious at any time during the examination. But, entirely aside 
from the referee's report in the présent case, the cold record of the 
bankrupts' testimony — and I hâve read ail the voluminous testimony 
that has been taken — abundantly justifies the conclusion that they were 
carrying on business fraùdulently for several months before their 
failure, and must hâve knowledge now of many détails about which 
they prbfess ignorance or lack of recollection. It would be useless to 
specify. The whole tone of the examination is sufficient, even if due 
weight be given to the''èàrnest and very capable argument of their 
counsel, and due allowarice be made for the vicious method, or lack of 
method, in which their afïairs were conducted. 

Upon considération 'of ail the testimony, I am of opinion that the 
trustee's complaint is well founded, and accordingly I adjudge both 
bankrupts guilty of the contempt charged. The marshal is therefore 
directed to arrest Morris Magen and Jacob Magen, and to commit 
them to the jail of this county for the period of 60 day s. 
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EBBEB V. LOUIS SHULMAN & BEp. 

(District Court, B. D. Pennsylvanià. May 26; ;iaiO;) 

No. 1, Sept. Sess. 1909. ' 

, Bankeuptcy (§ 303*) — Pkefereijce— Burden or Pboof. ;!- 

In an action by a trustée In bankruptcy against an accommodation In- 

dorser of the bankrupts' papertd'recover an alleged' préférence, consistïng 

' of tlie bankrupts' payment of the debt to the liolder of tlié pàpèr within the 

- ; ; statutory period relieving défendants trom tbeir contingent liability, tlie 

burden was on the trustée to prove by évidence estabjjshing mope than a 

suspicion that the l>ankrupts intended thereby to preïçï" défendants when 

the debt was so paid, and that défendants knew or had TSasoriable cause 

: 'to belîeve that su ch préférence was Intended. . i 'i' ■; 

' '•' [Ed. Note. — ^For other cases, see Bankruptcy,' Cei t. iDig»' § 458; Dec. 

, DIg. I 303.*} , '■■■.■!--: V : ,■■ • 

Action hy.J. Ho-ward Reber, trustée of J. Stern,& Soiis, bankrupts, 
against Louis Shulman & Bro. to recover a p'rèferéncé. On motions 
for a new trial and for judgmènt hotwithstandmg tlie, verdict. Mo- 
tion, for judgment notwithstanding the 'verdict allovveâ.,' 

Clinton O. Mayer, forplainti-ff. , .r,| . ,■ 

Samuel J. Gottesf«ld, for défendant. , .,;,:;, 

J.B. kcPHERSON, District Judge, This îs a suiito recover a 
préférence, not of, thç usual kind .where; paymçnt hasi b,een made di- 
rectly to a défendant, but >vhere the payment hasbeeiih made to one 
-personand another person lias bene^ted thereby. Shulman & Bro. 
were accommodation parties to commercial paper,' of which Charles 
Nçmcof was the |iolder. The bankrypts were; primarily liable, and 
paid the debt directly to Nemcof withip the statutory period, thus re- 
lieving the défendants of their contingeat; liability. ; It was conceded 
at the trial that the bankrupts knew of their insolvency when payment 
was made, and also that the payment gave to Nemcof a f orbidden ad- 
vantage. This left for détermination the questions (1) whether the 
bankrupts intended to prefer the défendants when payment was made 
to Nemcof, and (2) whether the défendants knew or had reasonable 
cause to believe that such a préférence was intended. . Thèse were 
questions of fact, and the jury answered th^m in favpr of the trustée; 
but it is necessary now to considçrthe prelirniiiary question of law that 
was reserved at the trial, vvhether there -yvas submissible évidence upon 
thèse points, and I hâve, corne to the conclusiop that such évidence was 
not presented. In my opinion the eiK^idence was.too slight to carry the 
case to the jury upon the vital question whether, tlie défendants knew 
or had reasonable cause to believe at the time \|ifhen payment was made 
that the bankrupts intended togive them,a,Rreferçpce. ' The testimony 
need not be discussed in détail. This haS been fully clone in the brief s 
that hâve been submitted upon thèse motions, and I shall content my- 
self with the remark that the évidence upon which the trustée seems 
to rely leaves entirely too much to inference. The burden of proof 
was upon him to establish ail the éléments of the préférence, and as it 

*For other cases see same toplc & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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seems to me he did no inore than furnish sotrieground for suspicion 
that the défendants may -haVe had cause to believe that the bankrupts 
■were not in a satisfactory financial condition. Upon the equally vital 
point whether there was rèasonable cause for the belief that. the bank- 
rupts intended the payment to be preferential, I think that the évidence 
can hardly be said to exist. At ail events, it was so slight that no 
verdict based upoh it should be permitted to stand. It is my duty, 
therefore, to sustain thé motion for judgment notwithstanding the ver- 
dict. '■ ' 

The motion for a new trial is refused, and the clerk is directed to 
enter judgment in favor of the défendants upon the point reserved 
notwithstanding the verdict. To the entry of such judgment an ex- 
cention is sealed for the plaintiff. 



In re McCANN et al. 
(District Court, E. D. Pennsylvariia. May 14, 1910.) 
No. 3,202. ' 

1. Bankeuptct (I 414*) — Offenses Against Bankkupt Law — Cpnce.vlment 

OF ASSETS. 

Where a bankrupt; while Insolvent, conveys property to a near relative 
witliout considération, and afterwardë tails to disclose tlie existence of 
such property in liis scliedules, lie la prima faciq guilty of .çoncealing as- 
sets from his trustée, tliough the conyeyance may' hâve been made more 
than four monttis before the pétition Was flled. 

[Ed. Note. — For other 'cases, see Bankruptcy, Dec. Wg. § 414.*] 

2. Bankkuptcy (§ 408*) — Disceaege of BANKButï— Geounds rOB Refusai.^ 

CONCEALMENT OF ASSETS. 

Where a bankrupt conveya property to a near relative without con- 
sidération, and f ails to disclose it in his schedules. If the innocence of 
the transaction , is made toappear, the. conveyance and subséquent omis- 
sion from the scheduiés wlîl interpose no obstacle to the baixkrupt's dis- 
charge. • 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 408.*] 

3. Bankeuptct (§ 415*) — Discharge of Bankexjpt — Hearinq — Question of 

Fact. 

On proceedings for the diseharge of bankrupts, the question whether an 
explanation ofïered by them of a transfer to a near relative without con- 
sidération and of the omission of the property from the schedules Is créd- 
ible is a question of fact. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 415.*] 

4. Bankbuptct (§ 415*) — DiscirAROE — Grounds fob Refusal — Concealhent 

OF ASSETS. 

Where the flnding of a spécial référée rejectlng the explanation given 
by bankrupts of a conveyance to a near relative without considération 
and of the omission of the property from the schedules is supported by 
the évidence, the discharge of the bankrupts will be refused. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 415.*] 

In the matter of the bankrupt estate of Joseph A. McCann and an- 
other, individually and trading as McCann Bros. Heard on excep- 

*For other cases see same topic & | mcmbek in Dec. & Am. Digs. 1907 to dat», & Kep'r Indexe» 
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tions to report, of a spécial référée on objections to discharge in bank- 
ruptcy. Report confirmée!, and discharge refused. 
See,,also, 171 Fed. 366., ' , 

Robert J. Byron and Edmund W. Kirby, for bankrupts. 
G, Von Phul Jones, for objectihg créditer. 

J. B. McPHERSON, District Judge. The exceptants concède — and, 
indeed, the authorities would cornpel the concussion — that if a bank- 
rupt, while insolvent, conveys property to a near relative without con- 
sidération, and afterwards failstodisclose; the existence of such prop- 
erty in his schedules, he is prima facie guilty of concealing assets from 
his trustée, although the conveyaiice may hâve been made more than 
four months before the pétition was filed. I say prima facie, because 
such a transaction as is thus supposed may no doubt hâve been inno- 
cent; and, if its innocence be made to appear, the conveyance and the 
subséquent omission of the property from the schedules will interpose 
no obstacle to the bankrupt's' dischargè. ' In the case now before the 
court the only question is whether the explanation piïered by the bank- 
rupts of such a transfer is crédible, and this is, of course, a question 
of fact. The référée (Théodore M. Etting, Esq.) who heard the ex- 
planation offered by the witnesses disbelieved it, and rejected their 
testimony upon this subject altogethér. This left the transaction with- 
out .support, and justifiedthe inference that the conveyance had been 
made for the purpose of coiicealing the property of the bankrupts, in 
order that they might' in somë' Way profit thereby. Following the well- 
known rule that gives great weight to a referee's judgment concern- 
ing the oral évidence of witnesses , who hâve been examined in his 
présence, I can only say that it seems to me impossible to déclare the 
findings in the case before me to hâve been clearly erroneous. Accept- 
ing them as true, the conclusion of the référée inevitably follows. 

His report is therefore confirrned, and the discharge of the bank- 
rupts, éither individually or trading as the partnership of McCann 
Bros., is refused. 
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BROMMBR v;. irPNNS|lI.^4NJA R. CO. PENNSYLVANIA R. CO. v. HEN- 

.:,••' .:^ : ■> DBIISON. SAME V. BLOOKSON. ■ .• . : 

(Circuit Çourt,^5 A-PPeals, Third Circuit. June 10, 1910.) ,, 
Nos. 6, 5, 4. 

1. RAiLiWAD8'(§ 328*'J-^Àéc*'DÉNTS AT CboSsîngs— Cahe Reqitieed of Automo- 

bile Driver—Dutt to Stop, Look, and Listen. 

The ilvity, «f auîautoInaMle driver approaehing a grade railroad cross- 
ing, \yhere,^f:tiepç. is restrieted vision to stop,, look, and listen, and to do 
se at a timé and place wherè stopping and wliere looking and wliere lis- 

■ tening ix^illbe •effective,- is a positive dtjiy. 

' [Ed: Note.-^F*or^ dthér cases, see Railroads, Cent.' Dig. § 1057; Dec. 

- Dig. § 328»] i, : ..:; V , '•''[:' 

2. Railroads (§ 328*) — Accidents at Crossings— Contoibutobt Négligence 

— Driver of Autompbile. , 

Tlie driver of an autoinobile vehlch' was struck by a train a;t a grade 
Crossing .of laUr^ad tr^cks was cliargeable wlth contributory négli- 
gence wliîch preeludes Bis recovery f tom the railroad company for liis 
injury, where, as he approached the crosslng, hls view of the traclcs in 
the direction frorn whlch the train approaclied was obstructed by build- 
ings, and treesuntU he ,reaohed a point; within ;30 or 40 feet from the 
,traek,f,rom w'hl'ch point he could hâve séen along the track for at least 
500 f èet,' but hë,dr6V6 upon the crosslng withowt stopping to look nr lis-' 

- -'ten'..' :■'./■■■' 

[Ed.: Note.^-Fbr other cases, see Railroads, Cent. Dig. § 1058; DeCi 
Dis. î §28.*] : :- , , ,: 

3. KAIJifeOADS (§ 327*)-'^ACCIDENTS AT CrOSSINGS— CONTEIBUTOBY NeGLIOESCÈ 

-t-PEsaoNl .RiDiNG ! IN Automobile Driyen bt Anotheb. 

!; , One riçling in an automobile by incitation of the owner and driver, 

, wi,th,.whom he sat; on. the front seat, égually wlth such driver was re- 

quli'èd to exercise pare 'for hls own saféty, and where wlthout objection 

iw prôtésï Me 'permitted the driver to negligently drive upon a railroad 

iiicrosslng irilmediately in front of an approachlng train withont stopping 

i to, lopl^ or listep, ^s^rçising no «are on hls own part to ascertain wheth- 

er' tjje prossing Was.^afè, although the view of the track was obstructed 

■' untirthey" reached Et point only a f ew feef distant, lie is chargeabJe with 

négligence contrlbuting to hls own injury by the striklng of the car b^' 

' the train and cannot recover theref or from the railroad company. 

[Ed. Note.-T-For other cases, see Railroads, Cent. Dig. § 1055; Dec. 
. Dig, § 32T.*] - ,., ,;, 

4. RAltBOADB (§ 330*)---AOCIDKNTS AT CROSSINGS— CABE REQUIRED OF PEB- 

; SONS IN Automobile. 

The fact that there was a flagman- at a grade^ crosslng of a rajlroad, 
and that he gave'no warning nor did any act of any kllid tb mislead those 

- approaehing the croSslng in an automobile, did not relievë such persons 
of the dnty 'to themselves exercise care before drlving on the crosslng by 
stopping to look, and listen when they reached a point from whlch they 
could'flystseç along the track. 

[Ed. Note. — i'or other cases, see Railroads, Cent. Dig. § 1072; Dec. 
Dig. § 330.*] ' , 

5. Railboaps. (I 327,*)^AcciDENTs AT , Crossings— Conteibutort Négli- 

gence — Occupant o'f Automobile. 

A w'OWian'rlding 'oh thé rear seat of an automobile, with two pèrsôns 

• in the front sdat and another in the seat -beside her, at .the tlme the, car 

was struck by a train ou a railroad crosslng by whlch slie was Injured, 

•Çor.pther cases pee sç^me topiç&§ numbee 15 Dec. & Am. Digs. 1907 to date, &Rep'r Indexes 
179 F.— 37 
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held not chargeable with contrlbutory n^llçence as matter of law be- 
éànsé sHe' dïd Bot look rior llsten ' f or thé 'tl'aiif,Hit''6ié'>â}>sëncfe'!6ï: erl- 
denee that she could bave seen, or tliîit she ii»eïT;K»r could bave known, 
tbat they were approacbing the crossing. 

[Ed. ïJb'té.— For Other cases, see Eallrottiâsi CêntI''I>ig.' î 1056; Dec. 
Dlg. § 327.*] , , ,_,_^„. ... 

In-Error. to the Gireuit Court qf the Ufli<iÇ:4 i^atfs fpi; the Çistriçt 
of New Jersey. ^ ■ ■ , ■"• ' .•:<■,;-; ,,■: r..- i :m 

yVctiohs by Manuel Bromrflfer, Charles ■D.'i'HêHdefsiim, and Lillian 
Blpc^son, respectivèly, àgainst the ' Pennsylvanià Railroad^ Company. 
Judgmeint for défendant in ttie Bromrper câse.(^;f^rïhçd''^p writ of 
error. : Judgment for .plaintiff.in the Hgndeifspn. Ç^çe r.eversedv and 
judgment for plaintiff in the Blockson Case affirmed on writs of error. 

Wesèott & Wescott, fof plaintiflfs. ' ' , ,''';".',', , ' 

J. H. G^skilliand. T. ,1,. Gaskill,, for Refendant..,' •';'.,. '\',\ . , 

Before BUFFINGT'ON and" I^ANNINQ; Cîrcùii! JUdges, and 

ARCHBAtD, District juage. ' T. ;.:' " .;■ ,; ; i ;;' 

; ËUFFINGT^QN, Circiii't. Jùdge. Th'is 6pîriiç|'A,;;deals; with three 
cases tried together in the,Jower court and so çtrgpfjd iii this'.' One 
Brommer was driving his automobile over the Westfield ayeijue 
gradie cfdssing in Camd'en,. N. J., of the Pennsi^lvanra Railroad Com- 
pany, when it collided with a train. In the automobile were Mt. ànd 
Mrs. Henderson and Mrs. Blockson, ail of.whom (Bironjmer had/in-r; 
vited to ride with him. Mrs. Henderson 'waS killed and;the;'other 
thrëe occupants, 'injuired. '; Thèse' three farou^ht 'éuits., 'Iti thfe'. trial 
the court belpw! held, Brommer giiUtyofxQi^trilDiit'pr^^^^ 
directed a verdict against hirh. Verdicts and judgments werçi recbv- 
ered by Henderson and Mrs. Blockson. To the entryof -the judgment 
against hiih Brommér sued put a, wj'it, and to "ttie jil'dgrriéht entered 
agaiiist it in favor of Hfpd'çrson and Mrs. Blockson, the railfoad 
sued; out, writs also. . m 'i 

We turn out attention first to the case of -Brommer.u, A studyi of 
the éntire testimony thereof and the fact that îthe tii'e marks on the 
ground, noted immediately after the accident, showed fci deep swiérve 
made by the automobile at the crossing, leaves us under the strorig: 
impression that Brommer attempted to make a flying dàsh over this 
crossiii^.' at a higH^ rate, Ôf s'peed, arid that this was 'the cause of the 
accident. We.mtist, hoAyeyer,. dispose of the case. oji the évidence 
given on the plaintiflf's side, and on that alone we are clear the court 
below vvas right in holding Brommer guilty df eontributory négli- 
gence. The crossing in question was a grade streei one in the city 
of Camdèn, and Brommer h ad no previous knowledge of the ap- 
proaches thereto. He came in sight of it when he passed over an, 
élévation ôh' Westfield avenue 170 feet back, and, f.foïn there thç ave- 
nue, sloped • tp ; the crossing, to the sides thereof. Thé'track, how- 
ever, was sh ut out by hedges and houseon either side of the avenue 
from his sight. 

*ToT othér OAiea «ée lame topic £ { number lu Dec. & Am. Dls«. 1907 to date, & Rep'r Indexe* 
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. Hendèrgon,a,uepHew ,of the plaintiff Hendçrson, who was called 
by plaintiff to prove the location, testified, in answer to the court's 
question: ; ; 

"±t)u côuldnotsee a train coming the way this train was comîng until you 
got within 40 feet of the track." 

McMiillén, called by plaintiff for the same ptirpose, testified : 

"As you appToàched the railroad track, how far down could yon see on the 
left? A. I made no measurements. I should say that probably 30 feet from 
the railroad track yon could see them for some distance; that Is, down the 
^:ràek. Q. About what distance? A. Withln about ;iO feet of the railroad 
track,; ETObably 500 or <SX} feet, or maybe more. I don't know; I dld not 
me^sure it." ,. i.., 

And, as. sutnmed 'up by Brommer's counsel, "the évidence on both 
sides showed' obstacles tb vision up to within 30 or 40 feet of the 
track." 'Actiial measurements and photographs testified to by defend- 
ant's'withésses.show that at a. point 30 feet back from'the track there 
was ^ clear-view to the. left down the track for 1,400 feet. But taking 
the estîinate inade iti plaintiff's proofs, theré' was a view point witliin 
30 or'40 feet'of the track for 500 or 600 feet. 

Nôw.AS^h'afwas the dtlty of the driver of an, automobile approaching 
à railroad 'crossihgunder such conditions? The question is, in a way, 
néw, aricj we may therefore repeat in part what this court said in New 
York Central Cb.'v. Maidment, 168 Fed. 23, 93 C. C. A. 415 (2i .L. 
K â:j;I;^.' S,]' ^94): . " ' 

,.,"With the cpmii^g into use of the automobile, new questions as to, reciprocal 
' rights àn(| 4,uties of the public and that vehlcle hâve and will continue to 
arlse.' At i>0 ijlace are those relations more Important than at the grade cross- 
' in^ of ralltoads. ' The tnain considération hitherto Avith référence to such 
■OToSsitogSihaia feeeU' tie danger to those crossing. A ponderous, swlftly moving 
Jpcomotise,i fojlovfeâ by^a.heavy train, is subject to sUght danger by a cross- 
, t'ng f oot pa^senger, or a span of horses and a vehicle; but, when the passing 
•véhiclè'l's a ponderous steel structure, It threatëns, not only the safety of its 
own oCcnpaïits, but also thosë on the coUiding train. And when to the per- 
' feet dbntrol of such a. machine is added the factor of higb speed, the tempta- 
• vtlon to 4ash ovf r a track at terriflc speed, makeg the automobile unless eare- 
f ully , coBtroileà, a ijew and. grave élément of crossing danger. On the other 
'halûd, #heri Çtoperly con troll ed, this powerful machine possesses capablllties 
cohtflbiltitigtb Safety.- Whén a driver of horses attempts to make a cross- 
- Ing aad iSistiadenly confronted by a train, diflBculties face him to whlch the 
. automobile' lis not subject. He cannot drive close to the track or stop there, 
withqùt risk of his horses frlghtening, shying, or overturning his vehicle. 
Hetâinot welilèave his horse standing, and if he goes forward to the track 
tp gèt. an ijnobstrvicted' view and look fOr coming trains he might hâve to lead 
iîls. horse or team' with' him.' Thèse précautions the automobile driver can 
takej çàrefiiUy >rid deliberatëly, and without the nervousness comïn'unicated 
by a f rigS.tened liorse. ,It wlll thus he seenan automobile driver haS the op- 
pprtunitj*,' If tlie Sitiiatîon is ëtie of uncertainty, to settlë that uneertainty on 
the sîdéof safety,. witli Jèss ineônvenlende, no danger, and more surely than 
the driver of a hotse.' ' Such being tlie case, the law, both from thë'stand- 
, point- pf his own saf^J;y and the menace his machine Is to the safety of oth- 
^■ers, should, '.la meeting th'é^è new ëdhdltlons, rigîdïy hold the automobile driv- 
'ë'r''to-suëWïèasônal>le care and précaution as go tohis own safety and that 
vof the; traTelîng public. . îî th* law dematads such care, , and , thoseï crossing 
.make, :$uqhcaro,, and not; cjjar)ce, their protection, , the possibilities of automo- 
bile crôsslngs accidents wiù be minimized." 
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NOw, the plaintiff, by his own sliowîng, had a vahtàge point 30' or 
'40 'feef fronl the trâck'where he' could hâve stopped and seén'a train 
at least 500 feet away. And it is equally clear that, if he had stopped 
and looked, this aceident would not hâve happened.;.. In the Maid- 
ment Case, supra, we said: ' '■> ' 

"Tbe: duty of au automobile dïiver approachiug traçlis, vyhere rthere is re- 
strlcte'd vision, to stop, look, and Us'teu, and to do so'ata time aud place 
-where stopping and where looking and wliere listeuing will; be effective/ is a 
positive duty." , , . 

This rule is condiicive to safety, and observatiç>n and eixperience 
hâve deepened our conviction of its soundness. iWe thcreforc: adhère 
to it and now restate it, and the court below was clearly right in 
holding it was conclusive.of this case. Hère, as rthere,. the driver of 
the machine, when stopping, looking, and listening, WQuld hâve pre- 
vented the accident, made chance, not stopping, the giiaràtity of his 
safety. It will not avail to say he looked and listéned as he ap- 
proached'the crossing, and therefore there was no càll .to..stop, for it 
is manifest either that he was going at such high raté pf speéd as" t.o 
necessitate a deep swerve to avoid striking the flagmàn, or if hè^ wàs 
approaching at the sIqw, two mile an hour raté, ,his,,,wit.ness says 
he was, he did not look, for if he had he would hàye seen, this train 
500 feet up the track, and with his machine under.çoptrol, âs'.tbe 
witness said it, was, he would h'ave stopped. ".If ^■a,traveler,'"' 'says 
Wnarton's Law of Négligence, quoted with appiôyat in penhsyl- 
vania v. Righter, 42 N. J. Law, 186, "by looking" alorig'tfi'eroâd, could 
hâve séeh an approaching train in time to escape; ît' -iyiîl bè' irifer'red, 
in. case of , collision, that hedid not look, or, '\odUingf\<^ifi .not' hèèd 
what he sawi": To the sarae effect are authorities cited it)i Elliott on 
RailroadSi"§ 1165. And the presumption of tbe'law- tha* he~di<i.<iiot 
look wheri'h^ fcame to' this 30-foot vântage pôirit^ }s'côiifii-tîiè^'b,y''^fte 
proof he .prqdilced. Helen Watexs,whQ[yfas'a1)())ivX^^ 
the crossing : and 'Saw the automobile coming,,. :says- ^ait .Brommeriwas 
about 15;fèet'ifrom the track when he rose up on his 'séat and looked 
both \vzffl''''M'fsï''M.oviitz, another WitneSs ôf^plàiritifif, wa'siheàr.the 
:ç'fqssin,g a|id .sàw the automobile' coining liip' tô ii.,' ;Sl|iH.!pPuf'i*l! i^ 
warning j.ust.before it crossed., Her testimony, i.q èxpiainati.on,"QÏ;Vvihy 
' âhe didnot do so sooner, clearly shows that she recognized theipiEudent 
and naturài course was tôt Brommer to stop. 'i'Her^testimbhy'was: 

"Q. \!PTiy wasit, Mrs. Mowitz,, that you did uot lipllef w^éu, ypu |Saiv,.tbe 
automobile going right up. towarijs the track aud saw <flie tram ,C(;)ining ftlpng? 
A. Why,: beçause ,1 <Jid not realize what was going to happçp, q! .Tqu taôu^nt 
the automobile was going to stop? Would you.go ,açr,of^^ .i;ailroad it you 
knew a train was coming? l' thought it . was— Q. (]B,eiïeàteà by st-enogra- 
pher) Xou thought the automohi^e wfis going .^o stop? ,4j^|ï'thoûght itlwoiild, 
naturally; there being a railroad there. * * * Q. They acted as If they 
did not see any railroad tracks, did tbey not? A, They.,..{||d." . , ": 

The plaintiff in error Brommer was clearly gii^lty' of jCdhtribùtb'ry 
négligence, and the court rightly gave binding instructions ^gaiçist 
him. His failureto stop, look, and listen, at a point where stopping 
and where looking and where listening would hâve prevented' the acci- 
dent, directly contributed thereto. • - >• < -j 
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Brommer then being culpably négligent, was Henderson, who sat 
on the seat beside him, any less so? It is true there are cases, butthis 
is not one of them, where a person hires a supposedly capable driver, 
and being regarded by the law as a passenger for hire, and as having 
no part in the management or control of the vehicle, is visited with 
no duty to help safeguard it. But this is a différent case. Henderson 
was not a passenger, and Brommer was not a quasi carrier ; but the 
whole party were united for a common purpose and had a common 
object in view. Brommer had no greater duty or obligation toward 
the others than they toward him. It is true he was running the ma- 
chine ; but if anything threatening the gênerai saf ety of the party 
came within the knowledge of any of them, and he or she by timely 
warning was able to warn Brommer of such danger, and as a direct 
and proximate resuit of not doing so he or she sufïered damage, 
how can it be said this was not négligence, and that thereby he or she 
did not contribute to causing the accident? The cases in each of the 
States in this circuit would hold such conduct négligent. 

"The fact that the plaintifî was a guest dId not relleve her frotn exercising 
ordinary care." Mittelsdorfer v. West Jersey Co. (N. J.) 73 Atl. 540. 

"The testlmony Is wholly to the effeot that the défendant (in, the vehicle by 
invitation) committed hlmself voluntarily to the action of Fields (the owner 
and driver), that he joined hlui In testing the danger, and he is responsible 
for bis own act. The case is ruled by Crescent v. Auderson, 114 Pa. 643 [8 
Àti. 3f9, 60 Am. llep. 367]." Dean v. Penna. Co., 129 Pa. 524, 18 Atl. 721 (6 
L. R. A. 143. 15 Am. St. Rep. 7.33). 

"It is no léss the duty of the passenger, where he bas the opportunlty to 
do so, than of the driver, to learii of danger, and to àvoid It if practlc-able." 
Farley v. Wilniington, 3 Pennewill, 584, 52 Atl. 543. 

Now, as we hâve befbre noted in Brommer's case, thé proof is 
that Brommer was approaching the crôssing at a two-mile g^it,(.slower 
than a slow walk); that he was slowing up; that the machine was 
under control ; that there was a place 30 or 40 feet back f rom the 
track where it could be seen for 500 or 600 feet. It is therefore clear 
that iHéndergon could safely hâve câlled on Brorntner to stop, and that 
.if he chose tp allow him to make a running crosslng', without knowl- 
edge of wl^ât hè might ,encounter, hein fâct joined him in testing 
the danger. Such being- the situation, was Henderson under 'any ob- 
ligations in the premîses? The court beloW thought not and, in efïect, 
held that Henderson and the rest of the party with Brommer. being 
there "by invitation," cannot be charged with his négligent act ; add- 
ing thereto: 

"Hence, as X hâve said, in order to hâve the négligence of Mr. Brommer 
imputed to the plaintifts, the plaintiffs must bave in some nieàsure actlvely 
participated by word or deed tlierein, so as in a sensé to make hls' act their 
own ; otherwise his négligence cannot be charged against or imputed to 
them." 

But in our view the question before us is not whether Brommer's 
négligence is to be imputed to other occupants of the car, but whether 
they or any of them omitted that due care— and négligence is lack 
of due care — which under the circumstances they were bound to take. 
And to our view the court, in making the test of contributory negli- 
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gencé that "the plâintiffs must haVe in some measure actively partic- 
ipated' by Word or deed therein, so as in a sensé to make his act their 
owri," erred, for in Little v. Hackett, 116 U. S. 371, 6 Sup. Ct. 391, 
29 L. Ed; 653, the Suprême Court held that acts of omission as well 
as commission might constitute contfibutory négligence, saying: 

"That on e cànnot recover damages for au injury to the commission of which 
he has dlrectly confributed is a rulé of established law^ and a principle of 
common Justice. And it matters not whether that contribution cousists in 
• his participation iu the direct cause of the injury, or in his omission ofduties 
which, if performed, would hâve preventétl It. If his fault, whether omis- 
sion or coinmission, lias been the proximate cause of the injuTy, he is without 
remedy'against One also in the wrong." • 

Itfollows, therefore, that Henderson yvas under obligations, to take 
due care of his own safety. He was not a passenger for hire. He 
\Vas engaged lin the common purpose, of a pleasure ride with the driver 
of the roachitte. He knew; they were approaching a railroad crossing. 
Being free:from the ^ngrossing. work of operating the, machine,; and 
occupyipg a seat beside the driver, he was in an eyen botter situation 
than Brommer to look out for the safety of the machme. His own 
safety and the instinct' of self-preservation should hâve led him to 
do go. Undér' the cifcUmstances his duty was well stated in' Davis 
V. Chicaga Co., 159 Pecl. là, ,88 C. C. A. 496, where it was said: 

"Under the ;facts of, this case, the relation that plaintifl: sustained to his 
eompanion, Pfeutze, did not permit him to sit dumb and inert in the vehlcle, 
taking no heed of a known danger, permitting Pfeutze to drive him into a 
pitfall or Qnto a fleadly railroad track, ImpUcltly trusting his life and limbs 
to the discrétion of his eompanion without a word of warnlng or protest. It 
is now the better recognized rule of law that as to such a person situated as 
was the pla,intifC, rlding m a vehiçle in in^re compauionshlp with his friend, 
enga.ged upon a mutual adventure, it is as much his duty as that of the driv- 
er tôtaKe' observations of dangers, and to atoid them, if practicable, by sug- 
gestion' and protest. In othër words, he is required to exercise ordiuary care 
'to avoid injury." 

Measured by this standard, and the rule is foùnded on sound rea- 
son and is copdiicive tO safety, we see no éscapefrom the conclusion 
th|at Hendersori wàs; eqitâlly: culpaMe with Brommei-,, Hé knew they 
were approaching a raijroad. crossing. As he approached . he saw the 
yiew was chut ofF frorn, the traçk. Thus ignorant of the safety or 
danger of the crossing, prudence, sèlf-preservation, and the positive 
demand of th§ law callèd oii hiriitostqpbeforeatternptingtlie pas- 
sage.' The machine was urider control, by his owri àècount, only mpv- 
ing at a two-mile rate. Under the circumstances he was called on 
tô aCt, or,'. if hé chose to kéejp. silence and joiii in chancing the cross- 
. ing^ the, lavi^ wiil not hold hirn faultless of his share of bringing 
about the accident. Thepower, speed, and control of automobiles are 
new factors in the crossing of railroads. They tempt a reckless driver 
to make flying crossings. On the other hand, they afiford éléments 
'of safety and convénience tb a careful' one. The law contributes to 
the rational 'enjôymertt of the automobile, to the Safety of its occu- 
pants, and to the welfare of the railroad traveling public, when, in 
thèse early. cases, it holds the automobile drivers rigidly to the' rule 
iaid dov/h în the Maidment Case that:^ 



BROMMER V. PENNSYLVANIA R. CO. 583 

"The duty of an automobile driver approaching traeks where tbere is re- 
stricted vision to stop, look, ,aud listen, and to do so at a tinie and place 
wliere stopping and where Idokiug and where llstening will be effective, is a 
positive duty." . , 

And because Henderson joined with Brotnmer in a deliberate vio- 
lation of this salutary rule, we must hold him guilty of contributory 
négligence. We hâve not overlooked the fact that there was a flag- 
man at the crossing.' But in any view of the case his présence does 
not change our conclusion as above. If the proofs of the défendant 
are true, the flagman saw in time both train and automobile approach- 
ing, and stood in the center of the crosSing waving his flag ; but in 
spité of this warning the driver came on and over the crossing at so 
high a rate of speed that his car made a deep swerve f rom its course 
to avoid striking him. On the other hand, if the évidence contra 
be accepted, the flagman, who was standing near the crossing with 
his flag roUed up and his back to the approaching automobile, in no 
way misled Henderson or relieved him of his duty of due care. In- 
deed, as we view the situation, the plain neglect of duty by the flagman 
did not relieve the persons attempting to cross from the duty on their 
part of looking and listening (Berry v. Penna. R. R., 48 N. J. L,aw 
141, 4 Atl. 303), while his présence made it possible for them to call to 
him and ascertain that the crossing was safe. 

It remains to notice the case of Mrs. Blockson. While holding her 
to a due measure of care, in so far as her situation and surround- 
ings enabled her to exercise it, we hâve no proof she did not exer- 
cise it, or that anything she saw or failed to see contributed in any 
way to the accident. On that the trial judge, in refusing a new trial, 
well summed up the situation: 

"As to Mrs. Blockson, she franldy admits that she did iiot look for the rea- 
son that she veas sitting in the back seat of the automobile, and, as it ap- 
Ijears, on the opposite side from that from whieh the train approached. The 
only implication, if any, that can be drawn from, this testimony, is that be- 
cause she -wns on the back seat she could not see. There is no évidence to show 
she knew that they were approaching a railroad crossing, or that from the,, 
Xjosition she occuî(ied, sitting behind the men on the front seat, she could hâve 
knowu It by the exercise of ordinary care. The cofistruction of the automo- 
bile does not appear. It was not shOwn whether the front seat was highSr or 
lower than the rear seat, or whether the automobile had a top, or whether 
the top, if there was one, was up or down, or had side curtains or not, or, if 
it had, whether they were up or down." 

To this we may add there was no proof as to whether the rear of 
the car was shut oiï from cornmunication with the driver. Under this 
state of the proofs, we hâve no facts upon which we can say, as a 
matter of law, Mrs. Blockson was guilty of contributory négligence. 

The judgment in her favor must therefore be afïirmed. 
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TONES V. UNITED STATES-i" 
{Circuit Court of Appeals, Nlnth Circuit May 16, 1910.) 

, ;' , ■, :'.''': 'No. ;1J31. 

1. CBIMINAt LAW (§ 2S4*)'-^ri,EA IN AbATEMENT— TrTAL. V 

Where a plea In abatement in a erimiuàl case was snbmitted to the 
court and overrnied, being determlned as a question of law, it was not 
error, vvhen it subseriuently appeared tliat a question of, fact was In- 
Tolved, to subniit such question to a jury. 

[Ed. Note. — For otlier cases, aee Crlmlnal Law, Cent. Dig. § 655; Dec. 
D'ig. §284.*] 

2. Cbiminai. Law (§ 1035*) — Appkal and Ereor— Necessity or Objections 

IN LOWEB COUKT. 

The objection tliat an Issue of fact raised by a plea In abatement in a 
crlminal case was submltted to the Jury which tried the case on the mer- 
Its cannot be made for the flrst time in the appèllate court, slnce thero 
can be up reviewable error in relation to a question wtilcJi was not pre- 
sented to nor ruled upon by the trial court, unless the error was plain 
and absolutely vital to the défendants' case. 

[Édi Note.— For other cases, see Criminal Law, Cent Dlg. § 2643 ; Dec. 
Dig. § 1035.*] 

3. CoNSPlsACT (§43*) — Inpictment— Variance— Designating Known Con- 

6PIBAT0B AS tjNKNOWN. 

TEere Is not a fatal yariance between indictment and ,proof in a prose- 
cution for conspiracy ùnder Rev. St § 5440 (U. S. Comp. St 1901, p. 3676), 
because the indictineût charges thàt défendants conspired wlth eàch other 
and wlth others to the grand Jurors unknown, while the évidence shows 
that the name of another conspirator was in façt known, where the In- 
dictment fully sets, out his connection with the conspiracy, and désignâtes 
him by name, sO as to clearly advise défendants of the charge agalnst 
them. 

LBd. Note.— For other cases, see Conspiracy, Cent. Dig. § 90; Dec. Dig. 
§ 43.*] 

4. CoNSPiEACT (§ 45*) — Teial— Evidence. 

Evidence çonsidered In a, prosecutlon for conspiracy, and hetd to hâve 
a. sufficlent tendency to show the connection of other défendants wlth the 
conspiracy, to render letters written by them, char'ged in the indictment 
as overt acts, admissible in évidence agalnst the défendants on tr'lâl. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. § 102; Dec. Dig. 
§ 45.'*] 

5. CoNSPiBACT (§ 47*) — Tbial— Sufficienct of Evidence. 

In a prosecutlon underRev. St § 5440 (U. S. Comp. St. 1!)01, p. 3670), 
for a conspiracy to defraud the United States, the government is not re- 
quired to prove that ail the overt acts alleged were committed, nor that 
ail the défendants nsimed in the indictment were engaged in the conspir- 
acy, and. In such a prosecutlon, the fact that there was évidence tending 
to show that the conspiracy In which some of the défendants not on trial 
were engaged was separate from that in which those on trial were en- 
gaged did not entitle tho latter to an acquittai. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 105-107 ; Dec. 
Dig. § 47.*] 

•Fov ottier cases ses same topic & § numbbb in Dec. & Aia. Dlgs. 1907 to date, & Hep'r Indexe» 
t Rebearing denied October 3, 1910. 
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6. Ckiminai, IjAw (§ 368*)— Evidence— Deci,arations or Co-Conspiratob. 

neclaTations made by one conspirator while the consplracy was in prog- 
ress, and relatiçg to Its object, although not in furtherance thereof, are 
admissible as part of the res gestœ agalnst each conspirator. 

[Ed. Note. — For other cases, see Orimlnal Law, Cent Dig. Si 812^ 815; 
Dec. Dig. § 308.*] : 

7. Criminal Law (§ 369*)— Evidence— Competenct. 

AVbére évidence is compétent and relevant In a criminal case as tend- 
Iiij; to establlsh the guilt of défendant of the crime charged, it is not ren- 
dered incompétent because it may also tend to establlsh another offense 
or a breach of tiuist on hls part. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 822, 823; 
Dec. Dig. § 809.*], . . 

8. W'ITNESSES (§ 372*)^lMPEACmfEm>— BiAS— CbOSS-EXAMINATION— EVÏDENCE 

OF Otiieu Offenses— Motion to Stjuke Out. ... 

Where, on cross-exnmlnatlon of a wltness for the prosecution in a crim- 
inal case, it was Songht to discrédit hls testlmony by showing bis hostlllty 
to défendant, the fact that hls answers, admittlng and explainlng such 
, Jiostility tended.to sbow that défendant had conuiiitted other illégal acts 
did n(it eutltle defendaftt to bave them sti-icken out. ■ ' ' 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. §§ 119^, 1193 ; 
Dec. Dig. § 372.*] . , . ■ . 

0. CiiiMiNAL Law (§ 423*) — EvinENCF— Conspiract. 

lu a prosecutlon for couspiracy to defraud the United States of pnblic 
lands by ^fnuidulently acquirlng state lands, and having them Inchided 
withlii a national forest resen-ation. thus acquirlng the riglit to sélect in 
. excluiuge public lands of the United States of greafer value, where one 
of the défendants was at the time of the transactions Commlssloiier of the 
General Land Office, évidence that the re.servation was estahlished on bis 
reconnnendation, that news of the fact was glven out in advance of the 
officiai anouncement, and that hls résignation was afterward requested 
by hls superiors because of bis conduct in relation to forest reserVationis 
was compétent on the trial of a codef endant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 989; Dec. 
Dig. § 423.*] 

10. Criminal Law (| 11C9*)-^Eeview on Ebbor— Harmless Ereob— Admis- 
sion OF Evidence. 

Testlmony admltted on the trial of an indlctment for consplracy held 
conipetent and niaterlal, and Its admission, even if erroneous, not preju- 
dlclal to défendant. 

[Ed. IS'Ote. — For other cases, see Criminal Law, Cent. Dig. | 3137 ; Dec. 
Dig. § 1169.*] 

11. Criminal Law (§ 371*)— Evidence— Acts Part of a Séries Showing De- 

sign— Conspiracy. 

Ou the prosecutlon of défendant for consplracy to defraud the United 
States of public lands by fraudulently acquirlng state lands of llttle or no 
value, procurlng tbeir Inclusion lu a uiitional forest réservation, and ob- 
tainlng ■ lieil lands of greater value trom the governmeut in exchange 
tlierefor,- évidence of sueb fraudulent acquirlng of state lands wlthin the 
houndaries of the réservation suLsequently establlsbedniore tban three 
years before tb> flnding of the iudictuient, and the sale of wblch by the 
. state had afterward been valldated l)y an act of the Législature, was nev- 
ertheiess admissible as teudiug to prove the Inteut and design of the con- 
splracy. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 830-832 ; 
Dec. Dig. S 371.*] 

•For oulier caisus i>ee isuiue tui.ic & j| nu.Vi.KH in Dec. & Am. Digs. 19U7 to date, & Rep'r Indexe» 
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12. Ckiminal La ^v (§150*)— Limitation— CoNSPinAcY. 

Where an allégea eonsplràcy to defraud the United States contemplated 

'■■' various overt acts, and the conséquent eontlnuailcè 6f the conspiràcy be- 

yond the commission of the flrst one, eaeh overt act glves a new, sépara te, 

. and distinct effiect to the conspiràcy, and constitutes another crime, and 

a prosecution Is not harred untll three years after the last overt act 

averred in the Indictment. ^ 

[Ed. Note. — For other cases, see Criminal I/aw, Cent. Dlg. §§ 274, 275 ; 
Dec. Dig. § 150.* , ' , 

Commencement of perlod of limitations agalrist prosecutlons for con- 
tlnuing offenses, see note to Ware v. United States, 84 C. C. A. 519.] 

13. Ceiminai, Làw (i 371*) — Evidence— Similab Acts Showing Design. 

On the trial of a défendant for conspiràcy to defraud the United States 
.of public lands, évidence that he had previously been engaged in the illé- 
gal acquisition of public lands élsewhere by a différent method was ad- 
missible as bearing upon the questions of intent, purpose, and design. 

[EM. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 830, 832 ; 
Dec. Dig. § 371.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Willard N. Jones was convicted of a criminal offense, and he brings 
error. Affirmed. 

S. B. Huston and Martin L. Pipes, for plaintiff in error. 

Tracy C. Becker and Francis J. Heney, U. S. Sp. Asst. Atty. Gens. 

Before GILBERT and MORROW, Circuit Tudges, and FAR- 
RINGTON, District Judge. 

MORROW, Circuit Judge. The plaintiff in error was charged by 
indictment in the Circuit Court for the District of Oregon with John 
H. Mitchell, Binger Hermann, John N. Williamson, Frankhn P. Mays, 
and George Sorenson with the crime of corispiracy, alleged to hâve 
been entered into on the 15th day of February, 1903, between the 
parties named, "and with divers other pérsons to the sâid grand jurors 
unknown," to defraud the United States put of the possessibh and 
ùs.e of and title to divers large tracts of the pubUç lands of the United 
States of great value, to wit, 200,000 acres of the public lands of the 
United States, lying in divers states and territories of the United 
States, of the value of $3,000,000. The indictment is framed tinder 
section 5440 of the Revised Statutes (page 3676, U. S. Cpmp. St. 1901) 
and coritàins but a single count. It is charged, in substance, that the 
conspirators named, in pursuance and by means of a fraudulent plan, 
were to obtain fraudulently from the state of Oregon title to and 
possession of a large quantity, to wit, 150,000 acres oî school lands, 
lying, within the counties of Crook, Grant, Harney, Malheur, Baker, 
Union, Umatilla, and Wallowa in the state of Oregon, still vacant 
by reason of the land being arid and worthless, and open to purchase 
from the state by résidents thereof under the lavifs of the state of Ore- 
gon at $1.35 per acre, in quantity inot exceeding 330 acres for each 
résident, upon application made to the proper authorities of the state 
of Oregon by a résident, supported by his afhdavit showing his qual- 
ifications to make such purchase, and, amongst other things, his in- 

*For other cases see Bame toplc & S numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tention to purchase such lands in .good faith and for liîs own benefit, 
and that he had made no contract to sell the same; that said school 
lands were to be obtained from the state by making and filing with 
tihe State authorities applications for the purchase of the same, and 
assignments of the same, and of the certificates of purchase thereof 
in thenames of persons not really desiring and legally qualified to 
purchase such lands. It is charged that the défendants would procure 
the useof the names of such persons for the purposes named by payr 
ing them respectively smàll sums of money; that the défendants 
would support such applications with fraudiAlent affidavits, known to 
the défendants to be;false, in this, that they would purport to be the 
bona fide affidavits of the persons whose names were signed thereto, 
whereas in truth and. in f act they would not be the bona fide affidavits 
of the persons whose ,nàmes were signed thereto, because such affi- 
davits would state that the affiants therein were persons qualified un- 
der the laws of the state of Oregon to make such applications and to 
])Urchase such lands, by reason, amongst other things, of their intend- 
ing to purchase the same; in good faith and, for their own benefit re- 
spectively, and of their having no contract or agreement to; sell the 
same, while in truth and in f act none of such persons were intending 
to purchase such lands in good faith for his own benefit or at allj but 
would be knowingly aiding and assisting the défendants in their fraud- 
ulentplan. Itwas further charged that the défendants, through the in- 
fluence of said John H. Mitchell, who was then a Senator of the United 
States bf âhd for the state of Oregon, and the said Binger Herrnann, 
who was then the Commissioner of the General Lafid Office of the 
United States, to induce and procure the establishment of a forest 
reserve in the counties named, under the laws of the United States, 
which would includé within its limits the school lands so to be 
fraudulently obtained from the state; and also a large quantity, to 
wit, 30,000 acres of such other school lands, lying in said counties 
which had thereto fore been fraudulently obtained by the défendants 
from the state; of Oregon by the same fraudulent means; and also a 
large quantity, to wit, 30,000 acres of poor timber lands, lying in the 
said county of Crook, which were to be fraudulently obtained by the 
défendant Williamson from the United States through purchases from 
the United States under the laws pertaining to the sale ôf timber 
lands, to be made, by his procurement, by persons who would be act- 
ing as his agents, and who would not be in good faith purchasing the 
same for their own use and benefit. It was further charged that the 
défendants would cause to be relinquished, assigned, and transferred 
to the United States the titles to and possession of such timber lands 
and school lands so fraudulently obtained and to be obtained from 
the United States and from the state of Oregon in exchange for pub- 
lic lands to be selected, and for titles thereto by patent to be obtained 
under the laws of the United States by and on behalf of the défend- 
ants from among the pubHc lands of the United States open to such 
sélection, lying outside of the limits of the forest reserve, so to be 
established in lieu of such timber ahd school lands so to be made to 
lie within the limits of sucli forest reserve. It is further charged that 
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the deferidants;' when so causing to bë fëlinquished, assigned and 
transferr.ed to the UnitedStâtes the titles to and exchanging the tim- 
bef and séhool laiids to be so f raudulently obtained f rom the United 
States and from the state of Orégon, for pubhc lands of the United 
States, and for titles by patent thereto, well knowing such titles to 
tiniber ànd school lands to be as they would be, false, fraudulent, and 
worthless, and the possession acquired thereurider uniawfui, and in- 
tending thereby and by afterwards selling and disposing of such pub- 
lic lands and patent titles to the gênerai public and to persons having 
no knowledge of the f raud involved in the obtaining of the same from 
the United States, to defraud the United States out of the possession 
and use of and title td the public lands so to be selected, obtained and 
appropriated in lieu of such school lands, to the profit, gain, use, and 
benefit of themselves and préjudice of the administration of the pub- 
lic laws of the United States, and contrary to the true intent and 
polîcy thereof. The indictment then proceeds to charge certain overt 
acts alleged to hâve been committed by individual défendants in pur- 
suance of the conspiracy and to eflfect its object. 

1. It is charged that thé défendant John H. Mitchell on February 
33, 1902, at Washington, signed a letter addressed to Binger Her- 
nlânri, CommissionerOf the General Land Office, in which the writer 
said: 

"On Jan,uary 21, 1902, I wrote a letter to lion. E. A. Hitchcock, Secretary 
of the Interlor, forwarcUng pétitions ilumerously signed, praying for the es- 
tablishment of a forest reser\'e in Oregou to include ail of the lands em- 
braced In the^ fpUowinK nanied contlguons localitles, being parts of Grant, 
Malheur, and Hariiey Counties, state of Oregon. to wlt: The en tire water- 
shed known as 'Strawberry Mountain'; the headwaters of the north and 
middle forks of the Malheur river and their tributaries; Silvies river and 
tributaries ; Sil^-fer creek aud tributaries; the south fork of the John Day 
river, and its tributaries, I subsequently received a letter from the Secretary 
saylng he had transniitted the same to your office. I désire to know whether 
tiiey hâve been received at yoùr office, and what action, if any, has been tak- 
en. I ea'rnestly urge early considération of this matter." 

•2. It was further 'charged as an overt act that Binger Hermann on 
March 11, 1903, signed a letter addressed to S. B. O.rmsby, Forest 
Superinterident, Salem, Or., in which the writer Said: . 

"1 ijiclQse herévi'ith copies of a letter from lion. J. H. Mitchell, TJ. S. Sen- 
ate, and pétitions numerously signed by résidents of Malheur and Ilarney 
cbunties,' Oregou, praying for the early estahlishmeut 'of a forest reserve, iu 
Oregon, to cover a continuons area in Grant, Malheur and Harney counties, 
designated as follows: [Then fpllows tlie descriptioij of the lands as in .Sen- 
atar Bitchell's letter.] I also inclose copy of a letter h'pm Hon. Geo. W. Mc- 
Bride, da'ted àt Portland, Oregon, Jqly 29, 1900, protèsting a.gâinst the inclu- 
sion at aiiy timé wîthin aîiy reserve 'of townfthips 13 South, ranges 32, 33, 34. 
and 33 Easti W. M.; Oregon,. aiid copy of similar protest presented by the Hon. 
.Iosej)h Sinjon with bis letters of .Tuly 30, 1900, dated at Portland, Oregon. It 
is desired that you make thorough exauiiuation and report in this matter at 
the earliest practicalile date, with a view to deteruiiuing as to the adrisabil- 
Ity of reserVlng'the designated area, as rec[uested'by petitionèrs. Also report 
l'egarding présent: owners and settlers. Pailiailar attention shouldbe giyen, 
in your examination, to the advisable boiindaries of tlie proposed reserve, and 
you are directed to make your re[jqyt„.si>€;cific in this respect. You will give 
careful considération to said proteSts If i^ be fpund that, the fopr townships 
descrlbed therein are wlthln the geneAl area desirèd to t*e rèsérved. Advise 
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tbis office wb3tJs tJjip earliest practicable date, i^ viewof tlie otber éutlp.s in- 
cumbentuppn you^ atwhlch report in this ma ttermay be made." 

. 3. It 'wae iurthtr chargée as an overt act that the défendant Frank- 
liti'P. MaySj'durjng the month of March, in the year 1902, unlawfùlly 
Gonveyed and transferred to Salmon B. Ormsby, Forest Superintend- 
eilt of the United States, detailed'to investigate and report to the said 
Binget Hermami, commissioner as af oresaid, concerning the advis- 
àbihty ôf creating the forest réserve; and the limits thereof, two sec- 
tions of ithe school lands which had so been fraudulently obtained 
from the state of Oregon, and this to induce the said Ormsby tô make 
a' report in favor of establishing the said forest reserve in the state of 
Oregon in such manner as to include within its limits the several kinds 
ol latids so fraudulently obtained and to be obtained from the United 
States and from the state of Oregon by the défendants. 

4, It is further charged as an overt act that Franklin P. Mays on 
the 15th day of July, in the year 1903, at the city of Portland, add- 
dressèd a letter to Binger Hermann, at Washington, in which the 
writer said: 

"I iriclose èlipplng from to-day's Oregonian. The section tlievein referred 
to is immediately aâjolnlng the lîroposed Strawberry Mountain Reserve, and 
emphaslzis my preyious recommendation of the great necessity for promptly 
making a temixiraTy withdrawal of the land within the boundaries of the pro- 
posed réserve." 

The newspaper. clipping referred to in the letter contains a news 
item from Baker Gity, dated July 14th, headed: 

"Timber Land Rush in Balcer. 
"Rallroad Tallc Causes Many to ïake Up Clalms." 

The item recites: 

"Tinaber lands in this section are being taken up rapidly. It is estima ted 
that along the Une of the propôsed rallroad into the countles of Malheur and 
Harney, 20,000 to 25,000 acres of land, well covered with timber, hâve been 
looa^ed siuce the Ist of March. Along this same proiwsed rallroad there are 
numerous mining locations, both quartz and placer, that are puly awaiting the 
advent of some means of cheap transportation so that the owners can proceed 
wlth"their development. Some of the best prospects in E«istern Oregon are 
located In the heavily timbered country, or near it, and as lumber and ore 
will furnish frelght for a rallroad, there is every inducement to build the pro- 
posed Une." 

5. It is further charged as an overt act that the defendaiit John N. 
Willkmson, on the 23d day of September, in the year 1902, àddressed 
a letter to Binger Hermann at Washington. This letter recites at 
some length the reasons for the estabUshment of the proposed Blue 
Mountain Forest Reserve, and sugge'sts a boundary for the proposed 
withdrawal.. in the southem part of Wallowa county. This letter aiso 
contained; ai i newspaper clipping concerning mattérs relating to' the 
land; and the proposed reserye. 

, This. iridictment was presented and filed in court on the 13th day 
of Februàry, 1905. The names of the witnesses who had appeared 
befbre thé'grarnd jury were indorsed upon the indictment, among ôth- 
ers, the name of Salmon B. Ormsby, described in the indictment as a 
forest superintendent, to whom Binger: Hermann àddressed a' letter 
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câllîrig^ for an ,èxamiri^tiph and report coticerriftig- tfï'r affVÎs'àbilîty àî 
reserving the proposed area, and also the person to whom' tïlë dé- 
fendant iMàysconvéyedtwo sections of àehool lands i tQ ànducie .the 
saiid Ormsby to tnake a report in favor of establishjng thçsaid fores}; 
reserve. Upoti this indictment the défendant , Jônesrwas arraigtiedi; 
On April IT, 1905, hefiled a plea in abaternent. :The: plea jsets upy 
among other things, that George Giustin, impaneled.andswOm as a 
member of the grand jury, and who had voted with :the^other grand 
jurors' upon the filing of the indictment agâinst the défendant, wais 
not and ne-(^er had been a citizen of the United States, and that; Frank 
Boiter and Joseph Esner who were also impàrieled and sworn^as niemr 
bérs ôfithe grand jury> and who had acted with the other grand jurors 
iiî Voti'ng upon said indictment, were not taxpayers in^ thc: countyî h.. 
which they resided or in any cpunty in the state of Oregoriyinor was, 
either of them upon: the preceding assessment roU of Jany county in 
the state at the time they were impaneled as grand jùrors,! ofwhichr 
facts the défendant had no knowledge lintil after the filin^t of the-inn 
dictment. A similar plea in abatement having been filed ori behalf ofr 
the défendant Mitchell. in another case, it was„Qn Apr)ilr?5„1905, be- 
fore Hon. 'Charles B. Bellinger, United -States District Judge for the 
district; of'Orégôn presiding in the ÇirCijit Court, stipùlated that the 
same objections which had been filed by the Uriiteci ' States Attôrnèy 
to the pleas in abatement in that case should be deemed and treated 
as filed in- this case, àrid that the affidavit of Géorgie Giustinianovïch 
and a certified copy of the decree of the coùrity court of the state oif 
Oregon for Clatsop county be deemed' and tréated as offered in sup- 
port of the objection to thé plea in this case,^'aiid that the same pro- 
ceedings, objections, exceptions, rulings, and decrees ,be deemed, 
çonsidered, and treated as haying occurred upon the hearing of ,the 
piea lin ; abatement in thiç ,case. The court theréupon-held that the 
plea ehallenging the qualifications of Boiter and Esner to serve as 
grand jurbrs was insufficient, and the same should be disallowed- and 
dismis'sed, and that the pl'éa alleging that Giustin waS not a citizen .of 
the United States should, be tried by tlie court without a jury upon jts 
merits, and the United States Attorney be permitted to file affidavits 
by himself and by Georgio Giustinianovich, and a certified copy of the 
decree of the county court of the state of Oregon for the county of 
Clatsop. The défendant was also permitted to file counter âfiîdavits 
or prodUce oral testimony upon the issue raised bythe plea; but this 
tbe défendant declined to do, on theground that he was entitledl to 
hâve the issue tried, if at ail, by a jury. Thereupon the court found 
and decreed that said George Giustin was a citizen of the United 
States, and Ordered and decreed that the plea in abatement denying 
hils citizenshîp . be disallowed. To. this finding> order and decree the 
défendant objected and excepted. On July 28,, 1906, béfore Hon. 
William' H.; Hunt, United' States District Judge for the district 'of 
Montana presiding in the Circuit Court; the attorney for the United 
Statesmoved for a severànce of the défendants, and: that the trial of 
thc: défendants Hèrmann and WilHamson be continued for the term. 
The motion was granted. The défendant Jones thereupon demurred 
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tô the indictfnetit, amd on August 20, 1906, the demurfer was over- 
ruled, and: thereupon, upon motion of attorney for the United States, 
it was ordered tH'àt deiendant's plea in abatement be tried by the jury 
to be impaneledvf on the trial of the cause upon ils merits. To this 
order the défendait objected on theground that the: plea in abatement 
hadalready beeh tried and determined by the court, and that said dé- 
cision had riot béen set aside or reversed. The objection as stated in 
theibillof excepti'ofeiis as follows: 

"Wheretipon Couilset foi- aefemlatits WUlard X. Jones and George Sorenson 
eaete sererally. objefcted to the submisslôn of said plea in abatement to said 
jury or. the trial thereoifby said jury or any jury." 

The défendants Mays, Jones, and Sorenson beîng arraîgned upon 
thëindictment, pleaded not guilty. The trial of the chargé of con- 
spïracy as alïègéd in the indictment against thèse three défendants was 
then proçeeded with, and on September 13, 1906, the jury returned'a 
verdict df guilty' against fhe three défendants. In submitting the case 
to the jury the touriaisbsubmitted the issue raisèd by the defendant's 
pîèa in abatement: ' This the court did in the f ollowing language : 

■ .."Befdre proeeedlng tp tîie considération of the question of the guilt or in- 
nocence of the del?éna^hts under the indictment, I will remind you that there 
is'anjèsue In thëcasé raised as to the citlzenship of George Giitstin, who was 
a m«mberiof ;tbe)gir8i}d.'.jury,ï under the uame of George Giustin, which pre- 
ferred thei Indictment under which thèse défendants are on trial. The ques- 
tion is, syasor .wa§ jiot George Giustin a citizen of the TJnited States at the 
time he ' kerVéd sis 'a' ^grand jyr'o'r? Hls naturalization papers show that he 
fi^as adinitted.' as à'èltifen at Astoria, Oreg«n, April 4, 1881, and that be re- 
eelved his papersias.GeorgiojGiustinianovich which he says: wte hls nàrne in 

,A,ustria, t^i^-rCpu^^try Jfl^ere he came from. He has testified that, for reasons 
of ; convenjénpé, he dropped. this name, and for many'years in Portland has 
goné ùndet tiife'nWé'of George Giustin. As the natur'alizatiott papers oftered 
by bim àpi^èa-r Woe r«^uiar under the law,. I charge you tbat if yoii '■nv.e satis- 
fied beyônd .a.' MasiJiiaQe. dtoubt that hels the sajuje wsin who was natprallzed 
as Georgio Gi^gtpiiaîiaviobî'.youishould flnd upon this issue iii |favorof the 
•United'. States.'" '_, ,' , i. 

■''- tJhd^ri'thi^ ''instruction the jury returtied â verdict for the United 
S'tateS' iïp%5îl. the' issûfe: of the citizenship of George Giristin, as f ollovvs : 

■ '""S^V^e, the jury-ià 'the aWove-entîtled cause, find for the United States upon 
the tssùéilf citifeenbhlp of'Cîeorge Giustin." 

, It israjssigned,as. .eprorthat the court erred in submitting to the jury 
iflapan,e}ed^,to'|^r}f,',mfi.,ca^ çjefendant's plea in abatement, and in re- 
ceiving proof lay thé L'nitêd States upon the issue tenderéd by said 
plea;^,t]|e^said.^fii^a haying theretofore by the court been overr'uled. 

T'feiiôbjeçtiQn.to'the.t^q'jùrors concerning whom it was alleged in 
the- piea in., abatement that: they were not taxpayers in the state of 
Oregon- and not-iflpori'the'preceding assessment roU of any county in 
thé stàté' àppeâi'è' 'td'hâvé bèen abandonéd by the plaintifï in error as 
the-qpestiqn-has pçt'ibeen preseryed in the bill of e^cceptions or in the 
^s^gnrjients oif error, ;, The remaining objection presented by the plea 
in abatemeqt th^t, Çieorge, Giustin was not a citizen of the United 
. Statçg was.first ■^eçi^jpd.by Judge Bellinger adversely to the objection. 
Wh,eti:the case 'Wasireached for trial more than a year later by judge 
Hunt of Montana, assigned to the district of Qregon to hold the Cir- 
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cuit Court, the attorney for the United States .nequésted'tHe court to 
submit this question to the jury together with the proofi felating -t© 
the naturalization and citizenship of the Jurer, > /Fhe ; objection ,was 
then niade that this question should not be submitteti to the jury to 
be ittipaneled to trythe case or to any jury fér thé reasoa that the 
plea' had already been overruled by the courte ■ The court over- 
ruled this objection, and the question was submittedfo; the jury as a 
question of fact. We see no error in this proceadiing as présentai by 
the record before us. The question of the na-turalization and citizen- 
ship of the jiïror appears to hâve- beeh first presented to the court upon 
a certified copy of decree of court, and presumâbly was (iohsidéred and 
dete^-iniaed by the . çoprt, as, a, question of law. It subsçqu,ently_ appear- 
ing that there^emained to be çleterniined the question of fact invol,y,ed 
ijti theuidentity. of the narne of the juror^ and,t;hejPprsbh; naturaHged, 
the, question of fact was.properly submitted to,lJie;j;ury: for, détermina- 
tion. .The; objection, now.urged tliat this q,uestiQn,^slp.pi|ld |iavê been 
subrnittedv.tQ:'^nother :jury, .and;:not,to the jury,' m^pafieled.tqtry the 
case should. hâve, .been présente^, :to tbe.;CO,urt ;b|qlow,/afid jiipt tl}e ob- 
jection that it should, not be subrnitted to that Jury , or' to'ahyjiary. 
Had the matt^r been presented the're as it bas beeîi'Here"doubtl'e.ss, ^hp 
issue woiild bave been submitted by the courfe tQuanotlîiçr jury ; for 
determiri'atiôtî ; but as this was not done the obijedaoni aà now made 
cornes tooiate..''''Cîarkv. Predericks, 105 U. S.'*,',S!;.36";l;;'Ed. 938., 

In' an action. at law this court i s limite,d,to the.'^cççi^içcti.pji of thé er- 
rors; of^the:;court below. Questions which' wer.etnot, 'prqsçnted to, or 
decided by that court are not open for review bere because the trial 
'c'ùurt canntJt be'gtiilty of error in a ruling that it'has héVer-rTi'ade updn 
an issue to wlaich its attention was hever,called.',".;^tf!'X,o,vii[s Q. W. ■,Ry. 
Co. v., Henson» .58 Fed. 531, 63g, 7 C. C. A. 349 ; .Bo«r4,.pf Com. bf 
Lake Countyv. Sutlifif, 97 Fed. 270, 275, 38 G:>Gy.A.'U7--,' M^yor of 
the City of Heleha v. United States, 104 Féa.'llSj'lïS,' '43 C. C. A. 
429; Lesser Cotton Co. v. St. Louis, I. M. & S. Ry. Co., 'll4 Fed. 
133, 140, 53 C. C. A. :95; City of Pittsburgh v.; Jotiath^n Claric & 
Sons Co., 154 Fèd. 464, 467, 83 C. C A. 26^; Dahl v. Mpntana^Cop- 
per Co., 132 U. S. 264, 267, 10 Sup. Ct. 97, ,33 L. Ed. 3^.5 ; Mo.rrison 
V. Watson, 154 U. S. 111, 115, 14 Sup. Ct. 995, 38 L. Ed. 927; Trust 
Co. V. Hensey, ,205 U. S. 298, 306, 27 Sup. Ct. 535, 51 L. Ed. 811. 
Iri Robinson & Co. v. Beh, 187 U. S. 41, 50, 23' Sup.' et.16,19 (47 L. 
Ed. 65), the, province of the appellate court is 'stàtèd in'the following 
iangûage; • ' .. i , <''''][ . ' 

''While it Is the auty of tliis court to review, thé action pf.gjlbordina te 

courts, justice .tb tliose courts re<ïuires that thëit Wiegéd-'èri-brs sihould be 

called direcfly) to their attention and that their actldn should' ntftbe reperSed 

. upon questions ^;hieh tlie astuteuess of : counsel in t\x^. eourt has evol,ved from 

the record. It is not tlie province of this court to retry, tl^e^e cases de novo." 

An exception to this limitation has been àdmitled in-criminal; cases 
wherè,' if a plaîn error has been committed by thé' trial Court absolutely 
vital to deféndànt's case, the cotlrt will 'feél itsélf at 'lîbért'y'' tb correct 
it, although rtôt presented in the record by'jjroper^objecïions'' and ex- 
ceptions. Wifaorg" V. United States, 163 U.' S. '632, '658- 16^ Sup. Ct. 
Ilè7, 1197, 41 L.. Ed. 289; Clyatt v. United^ StatesV-197 U, ^S^ 207, 
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231, 25 Sup. Ct. 429, 49 Xi Ed. Ï2B. But we do not find tliat it was 
a plain error vital to the defendant's case that the question of the citi- 
zenship of a grand juror who participated in finding the indictment 
should hâve been determined by a jury other than the one that tried 
the case upon its merits. The évidence Of the naturahzation and citi- 
zenship oi, the juro;: apgejrs to hâve been fuH and complète, and no 
évidence .was offered on the part of the défendant -to the contrary. 
It was practically an adniitted fact. The submissiori, of the question 
of identity.to. the jury yva'sthereforepresumably out df jabundant cau- 
tion. We knovf pî no reason w,hy such a proceeding sihould be held 
to be .error. ,) ,, ; ' ' r 

It is next cpntendpd that the allégation in the indictment that the 
défendants conspired "witli divers other persorjs to the said grand 
jurors unknown" was a material averment, and that if it appeared 
that such other. perçons wprç known to the grand jury. the court should 
hâve instructèd the jury as i;equestedtp, acquit .the défendants. This . 
allegedi error is based upon the fact that one Salmon B. Ormsby, who 
wa? awitness beiore the gi:and jury- that found the indictment, and 
}fiho was also a witness on behalf of the United States upon the trial 
of the, cause,; in the course of his testimony stated facts and circum- 
, stances which it.is conceded tended, to .show that lie himself was, a 
co-conspiiiatpr. The défendants offered to prove that he te.stified to 
thç same facts, before the grand jury that he did on, the witness stand, 
.^purthermore it vy^as, admitted by. the attorney for the IJnited States 
that Ormsby was a co-conspirator, and' that his name had been left 
out of, the indiçtnient that he might be used as a witness upon the trial. 
The charge in the indictment is based upon section 3440 of the Revised 
,Statutes whiçh provided: . 

"If two: or more persons conspire either to commit any offense agalnst tbe 
United States, ^çr to defraud the United States in aiy manuer, or for any pur- 
pose, and one qr jnore of such parties do any act to effect tlie object of the 
conspirkcy, ail the parties to such consplràcy shall be liable," etc. 

■ Iri Bannori arid Mulkey V. United Stàtès, 156 U. S. 4C4, 468, 15 Sup. 
Gt. 467, 469' (39 U. Ed. 494), the Suprême Court in referring to this 
statute said: ; ' • • • 

"At common. la^' it was neither necessary to aVer nor prove an overt act 
In f urfhéranèe' of thé conspiracy, and Indletnients therefor were of such gên- 
erai description that it was customary to require the proseeutor to furnish the 
défendant with- a particular of his charges. (Giting cases.) But this gênerai 
form of indictment bas not met with the approval of the courts in this coun- 
fry, and in most of the states an overt act must be alleged. The statute in 
question changes the common law only in requiring an overt act to be alleged 
and proved." 

Aside from this statutory requirement the rule is that an indictment 
for conspiracy, like any other indictment, is sufficient if the facts 
stated fairly and reasonably inform the accused of the offense with 
which h© is charged. Xanasa v. State, 109 Md. 602, 608. 71 Atl. 1058. 

In Cochran and Sayre v, United States, 157 U. S. 286, 290, 15 Sup 
Çt. 628, 630 (39 L.. Ed. 704), the: Suprême Court, discussing the suffi- 
ciençy. of indictments,_,said : , ' !' ;. 

170 F.— 38 
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"Thé trtfç test, te, Botf?vheth|er }t rolgljt possib^yi ha^e -been made more cer- 
tain, . bjit, vyljether it cooitalns eyecy eleinerit of tlie offense intended to bé 
chargédi and' sufflcientïy a{iiirises .tlië' défendaîit ôf .whaf he mùs£ be prC- 
pared to meét, and, In case any' otliér 'proceèdln^s are taken a^alnst him for 
a slmilar offense, whethèrtJièj record shows ivith accuracyrto what èxtént &e 
rwy pJead a former acaviittaJ or conviction.',', I j ,; ^ , , 

Ij^der tHis rule the iriâictment iii thïs'^ciâSé îë, hôt 'onîy'stifficîent in 
geiiefal'tei'ms, 'but it is, téchnically sufficient; for -it .âipprises'the àe\- 
fendantofthe.pfecise, charge he is èàllécj'upôri to ans\vèK It is true 
that Ormsby is hot narriéd as a deferjdaïili'or'chargèci às^^à çô-ton'spira- 
tor, but whàt is 6i mbl-fe importance tothe àcîcusè'd în preparing his 
défense, the indictment informs him precisely what relation Ormsby 
had to the conspiracy. In two of the ôverfaCts charged in the indict- 
ment Ormsby'sconnectioh with the/corispifacy is fuHy'and corréctly 
stated. In' the. second overt act chargea 'it is 'àlléged thàt 'Binger Her- 
mann, as Commissioner of thé Général Land" Office, called. upon 
Ormsby^ as Forest' Superihtenderit in Qregon, by letter requésting a 
report as to the advisability of making; the piroposed forest réêerve. 
In the third' overt act charged itisalleged that the' défendant Mays 
bribed Ortnsby to teport in' favbr ôf estdblishing the feserve. An in- 
dictment of this character'îs tb be comniehded rath'er thàn criticîséd. 
It âns^yers fully the techriicâl requirements ' of gôod pleading. To 
hâve chafged Ormsby'.,as ,a/cp-conspirator wbuld undoùbtedly hâve 
been svfficiènt, hut;it would hâVeleft the défendant uhjiiformed as to 
the pàrticuiàt a!cts Drnjshy' yvi-^s charged to hâve committed as a party 
to the con'spiracy. ', ■' ' '■ . ' " 

But 'tyh^t was ,the effect of the omiésion of Ormçby'^ name a-s' à 
defendaiit 'ff-om the indictment in View 'of the admission of thë attor- 
ney for the United States that Ormsby was a cdhs'pirator and dssurti- 
ing that it was intended to inchidc' him in the allégation of : tbe indict- 
ment as a person'to the grand jurors unkribwn? 'Was'it a 'fatal Varï- 
ance in the,indictnjien't that bl'OTshy Fas,,describpd!âs ,^ pe'rson to the 
grand jurors unknown, when it appeared from the évidence that he 
was known? : ,Plaintiff:in er.rpr'C-pntepds tl>at Jt,:wasj,and,citçs iWhar- 
ton on Griminal Evidence .Jn, .supporjiffçf this' position;,, -, Section ;,p 7, 0;f 
that work states the rule as f ollows : i 

""Vyiien a tJaird pçrson ,i^. described as, 'a Rçi-s^on tP the ^ grand jurors un- 
kuown,' and it tuiiis out that lie was kiiow tô tije'^'anld Jurorfej'tlie yjiriance 

In^iO^Kncyç. of PI. &;Prv!pR. 505-6, thé;rti,Ieis^$tàted;'i^^'^^^ 
"In luajiy Offenses the names of ,tUirdpersons,net,'essarily enter; for theidei)- 
tiflcation as well as niaterial: description of the' affeuse, >a-iad, under the rule in 
CTiniiual pieadiiis requiring such certainty as will notify tlie défendant of the 
nature of tlie charge against him, the names of sucJi third persons should be 
inUjseil; and the. défendant camjot b:e coiivicted. if the names- are so, ej;r9neDus- 
ly sliited fis to fail' to idéntify the offense, thonsb certainty to a conimon in- 
teht is-gfeueriilly suflieieut. * * * '-If thenàilie.is unlînown, thàt faCt mày 
be so stated.' ■*,*' * Bat stich a stiltenientiiS' only permissiblê'wherfe the 
nanies are in fact: univiiown, and, if that allégation: be shown to be untrue, the 
défendant ■ will b© entitled to an acquittai.", „ : ._ 

A number of cases afe' cited in 'supporf'of this- rule,; but they a^e 
cases where the name of the third persori, if kno\vh, was essential to 
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the niàterial description ofthê offense, as where t'he third person was 
either the victim of; or the principal actor in, the criminal act, and it 
was bnly when the name' of'such third person was unknown and could' 
not be ascertained that the grand jury was permitted to so'eharge and 
the indictfflent would be held sufficient. Such' cases- were murder of 
att unknown person^ adultery with an unknown woman, assaults upon 
an unknown person, rCceiving bribes from an unknown person, or re- 
ceiving; stolen goods f foni unknoWn persons, seihng liquors to unknown' 
persoiià; failing to provide slaves, whose names were unknown, with 
food, àhdsîrflilâr cases where the hame of the third person involved 
Was a iiecessary part of the identification and a material description 
éf the offense,: and generalfy could be ascertained if knowledgé of 
thé offense 'itself coukl beobtained. But none of the cases cited 
(iharge' the crime of conspir'acyj In such a case we thiiik:'the correct 
rule was declared in thëiteading case of Pebpl'e v. ]\Iathor, 4 Wendi; 
(N. Y.) 830', 21 Ai-nV''t)eo. 122, which Was a case of conspiracy, and 
wherè it was held by the Suprême Court of New >York,that an indict- 
meht charging th'at''th«-!defehdant with divers persons unknown to 
the jurors, 'conspiredy cofiibihed',' etc., was ! sufficient; notwithstanding 
thàf'soiîie ^of the 'Coftspirators^ described as'unknown were in fact 
knoWn to the grand; jui^'."- The same rulewas followed in the récent 
ease of People.'r..Snli*'h,''239 Illj 91. 10?, 87 N. E.SBS, 891, 892, where 
it' -was 'Chàrged in the : indictitient that certain named défendants cohr 
èpired ■and'conlecteratéd -togetlièr, "with divers other persons; whose 
liâmes- wer'eunkndwn,'''" ttî cîbtain money and ôther propertyby false 
pretehseb. • It'àppearéd upôn the trial that 'a certain other person was 
known to ithe grand jury as â'conspiratorj and it was contended that 
hé should hâve, been spêcifically named in the indictment, and not re- 
ferred toin the gênerai d'escription that he was unknown to the grand 
jury. It was^held by the Suprême Covirt of Illinois that the fact that 
a conspirator was designated as unknown- when the proof was that he 
was known tb the grand" jury was not fatal to the conviction of the 
others. The court in its "Opinion said : ' 

"It is -also saifl 'that the piiftiës to the conspiraey are InuH'operly desci'll>ed 
in the indictment; it being urged that KoiwrtH. Howe was in the conspjïacy, 
and that, as that fiict was kuowu to the. grand jury, he should hâve been 
spêcifically named in the indictment and not lieeu referred to under the gên- 
erai description that lie was unknown to the grand jury. This pli'ase of the 
argument proeeeds ni>on the liypothesis tliat the persons wlio enter into a con- 
spiracy so form a part of tUe offense as to be descriptive of the offense, and 
thàt a misdes^eription of the parties who are engaged in a conspiracy is fatal. 
Thé logic of this position is, if tOo many or too few are named in the indiet- 
metit, there must be au acquittai; of ail. This cannot be the law. Clearly, if 
three persong are. named, In an indictment as conspirators, two may be con- 
victed and one acquitted, and, if two or more are named in Ihe indictment, it 
would be no défense to prove that sonie one not na.med in the indictment was 
a party to the conspiracy. . We are satisfled the great weight of authority is 
to the effect that the persons engaged in a conspiracy are not so far a part of 
the offense as to he said to be: descriptive of the oH'ense, and the fact that a 
conspirator is designated in pie indictment as unknown, when lie is tyiown, to 
the grand jury, is not fatal to a conviction." 

'We thinkîthese cases state the rule correctly where the charge is 
one of" conspiracy. But wepreferto place otir décision in the présent 
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case on the;grOund that thçre was no variance bet\yeen the pfoofs and; 
tlle allégations of the indictment. The name of Ornjsby and his con-: 
néction with the case was known to, the grand jury, and he and his 
a'cts were properly described in the indictment. 

It is objected by plaintiiif in error that there was no évidence tend- 
ing to show that Hermann, one of the defenda;nts,. was a mernber; of 
the conspiracy, and it is claimed that it was therefore. error to submit 
to the jury the letter of Hermann's to Ormsby charged in the indict- 
ment as an OA'ert act ; the letter itself not being évidence of a conspir- 
acy. The plaintiff in error refers to certain other officiai letters writ- 
ten by Mr. Hermann in the course of officiai business as Commissioner 
of thei General Land Office concerning the proposed Blue Mountain 
Forest Reserve, and the testimony of one Callahan concerning the 
conversation he had with Mr. Hermann in his office in Washington 
about November 10, 1903, upon the same sUbject. Plaintiff in error 
says "that the testimony of Mr. Callahan was that he talked with Mr. 
Hermann about the proposed Blue Mountain Forest Reserve, and that 
he suggested the school lands should not be included; that Mr. Her- 
mann urged that the school lands should be included as it would bene- 
fit the people of the state of Oregon in the sale of the school lands ; 
that Mr. Hermann knew that the school Jands had been taken by in- 
dividuals, but said to let it go; that it would be citizens of Oregon 
who would be beneficiaries as well as the state." It is claimed by 
plaintiff in error that with thè officiai letters referred to this was ail 
the évidence against Mr. Hermann, and that it did not tend to show 
that he was involved in the corispiracyi > We do not think that this 
évidence should be laid aside as entirely colorless and without sig- 
nificance in showing Hermann's relation to the conSpiracy, particu- 
larly in view of other testimony we find in the record. The testimony 
of the witness Callahan appears to be more significant than the brief 
sunimary made by the plaintiff in error would indicate. The witness 
says that in the^ conversation with Mr. Hermann, the latter referring 
to the fact that the school lands in the proposed reserve were in the 
hands of individuals and the witness had: urged that that land should 
be eliminat-ed, said to witness : 

"Callahan, why botlier about it? It don't amount to very mueh ; it only 
amounts tp about 200,000 acres, and it is eitlzens of Oregoii that will be bene- 
ficiaries in tiiç mattér as well as the state" 

—and then Hermann went on to name several citizens that were in- 
terested in the mattèr. He (ithe witness) did not' know ail of them at 
the time.! Hermann named among others Mr. O'Dell and Mr. Mays, 
and some two or three other persons whose names the witness could 
not recall. .- 

Heré was, testimony to the effect thàt Hermann favored the pro- 
posed reserve ; that he knew the quantity of school lands within its 
proposed boùndaries ; that thèse lands were in the hands of individ- 
uals, and that citizens of Oregon, including the défendant Mays, were 
to be the beneficiaries in having such lands included in the réservation. 
From such testimony the jury had the right to infer .that Hernïànn 
had something, more than an officiai-, interest in eStablishing a reserve 
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whicli woiild include 200,000 acres of school lands for which lands of 
much greater value could be sélected outside' of the réservation by the ' 
individuals who had obtained the school lands jn anticipation of the ré- 
serve being made. . : 

We are also of opinion that the testimony of the witness S. A. D. 
Puter tends to connect Mr. Hermann with the conspiracy. His testi- 
mony cannot be reduced to a brief enough f orm to be incorporated in 
this opinion, but it is sufficient to say that he was familiar with the 
fraudulent character of some of the lieu land sélections in Oregon, 
having been engaged in that business himself and he knew something 
of the work of the défendant Mays in having the Blue Mountain 
P'orest Reserve established. The witness testified that in a conversa- 
tion with the défendant Mays he said to him: 

" 'Mays, how about thls forest reserve that you are creatingT He says: 
'What do you want to know about it?' I eaid: 'You recoUeet some time ago 
in conversation with me on the street you told me you wanted me to ralse ten 
or iit'teen hundred to help pay your expenses to Washington City ; that you 
expected to apply for something big, and I would be in on it.' I said, 'I hâve 
just heard you bought some twenty or thirty thousand acre.s of school lands, 
and is this tbe way j'ou let a fellow in?' And Mr. Mays said that he thought 
I had ail the Irons I could attend to then in the flre." 

This witness also testified that in April, 1903, he went East from 
Portland with Mr. Mays, and had a conversation with him in relation 
to the Blue Mountain Reserve. "I asked Mr. Mays," says the wit- 
ness, "what big thing he expected to 'pull ôflf' while in Washington 
City, that he spoke to me about some several weeks before. He said 
he had several propositions in view ; the principal one was the création 
of a timber reserve. I asked him where hé expected to create a tirn- 
ber reserve, and he said in the Blue Mountains, and I then said : 'Don't 
you think you will hâve a good deal of opposition from that?' He 
said : 'Not at ail. I don^ expect any.' He says : 'You know I hâve a 
good deal of influence in Washington now. Senator Mitchell is there 
to help me out, and you know how Binger Hermann stands in, and I 
don't anticipate any trouble about creating. the reserve.' And then I 
spoke to him about what he thought of annexing a few townships on 
the west side of the reserve. He thought it was a pretty good plan 
if we could get any scrip lând." 

We think this testimony tended to show that Hermann was involved 
in the conspiracy to establish this reserve for the benefit of individu- 
als, including the défendants. 

It was-objected that there was no évidence tending to show that 
Mitchell, one of the défendants, was a member of the conspiracy, and 
it is claimed that it was, therefore, error to submit to the jury the 
letter of Mitchell to Hermann, charged in the indictment as an overt 
act; the letter itself, like the letter of Hermann to Ormsby, not being 
évidence of a conspiracy. Mitchell was at that time United States Sen- 
ator from Oregon. The testimony against him is of a similar char- 
acter as that against Hermann. It consists of a letter signed by Mit- 
chell and addressed tO; Hermann, informing him that he had for- 
warded to the Secretary of the Interior pétitions numerously signed 
prayin^ forthe establishment of a forest reserve in Oregon. This 
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letter is charged as an overt act in the indictment. There was also 
introduced în évidence a lettef 'signed by Mitchell addressed to the 
Secretâry of the Interior, transmitting pétitions for the establishment 
of the forest reserve in Oregon, and the sténographie notes of letters 
dicitatédby Mitchell and taken down by his private secretâry and 
w^rittën out by typewriter, signed and mailed to the parties to whom 
they were addressed. Thèse letters referred to the proposed forest 
reserve; but itis said that they weresuch letters as àny senator might 
Write tô'hiâ constituents with relation to matters before the depart- 
mentj and do nût show that he was involved in the conspiracy. Read 
in the light of the other'testimony in the case this explanation is net 
satisfactory. 'The évidence i s fuli and' complète that the défendants 
Mays and Jones conspired' together to secure the establishment of the 
Elue Mountain Forest ; Reserve ; that when they were assured that 
such action wouldbe taken by\the Land Department of the government 
they would'açquire the statè titlè'to the school lands' within the pro- 
posed resefve, and after the. réserve ^hàd.beenestàWished they would 
hâve, the rightto sélect lands outside of the reserve .in lieu of thèse 
sChool lands within the reserve. It appears that they could obtain'the 
title to the school lands fromthè stàté'for $1.35'per acre; that after 
the establishment of the, ^eserye the rigljit to ;make sélections, outside 
of the reservejn lieu pf the school, lands within, the réserve would. be 
worth from $3.5Q to $4,50 p^eracre, It was for the purpose of ob- , 
taining this profit pf froni $2.25 to $3.25 per acre th^t the conspiracy 
was formed and; promoted.,Among, the sténographie; notes of letters 
introduced. in .çyidence wa& one frorn , Senator, Mitchell dated June 15, 
1902) find addriessçdtq,. George, H., Cattanach, attornèy àt law, Canyon 
City,: Or..,,ifirorfii,whicb,it a,ppe3rs that Cattanach, hadobjected to the 
proposed. resçjiye. Tp. ,th^s letter of objection Senator Mitchell, replies 
iijforming Çattianach thatan application had been filed for the estab- 
lishinent of such a reserve, and that thç application had been referred, 
to aspecialagent for investigation and report, and his impression \yas 
that it had been, referred to, S. B. Ormsby, Superintendent of Forest 
Reserves in Qregon. The letter says ; 

"I note your otijecyons and wlll, see to It that they are brought to the at- 
tention of the proper department, and wlll see to it that ail parties hâve fuU 
opportunlty to be heard." 

On the sarAé day Senator Mitchell sent a letter to the défendant 
Mays at Portland, Or., as follows: ; 

"I beg to hand you the inclosed letter froui friend Cattanach in strict côn- 
fldence, in order thàt you inay know just what some people are thinking 
about In hls end of the state in regard to the proposed reserve. Please re- 
tura to me after havlng read, I simply want you to know what is being done. 
I inclosè you a eopy of my answer, whieh of course Is the only thing I eould 
do. I don't kilô'*' vs^h'ethei- àny report had been taade yet or riot. I thought^if 
you had . knowledge of this move It might be' of beneflt to you. But under 
no eiccumstanees permit it to be known by auy one that I hâve shown you 
this letter." . . : , 

It is e'vident thàt this letter contained important inforlnation for thé 
conspirators. If there was opposition to the establishment of the re- 
serve it was vital to the scheme that they should be infotmed at once 
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sô that they could meet, and, if possible, overcome it. Senator Mit- 
chell promptly furnished this information to one of the conspirators 
in strict confidence, thinking, as lie said, that the knowledge of this 
move rni'ght be of benefit to him. The sending of such a ietter was 
something more than the service that a senator is ordinarily called 
upoii or expected to render to a , constituent, and the jury was clearly 
entitled to give itsuch considération in that respect; as ail the surround- 
ing circumstances seemed to warrant. The indictment charged that 
20,000 acres of poor tiinber lands lying in the cOunty of Crook was 
to be fraudulently obtained by the défendant Williamson from the 
United States by persons who woùld bé acting as his agents, and who 
would not be in good faith purchasing the same for their own use and 
benefit. This land, like the school land, was to be within the bound- 
ary of the Blue Mountain Forest Reserve and after its establishment 
the land would be exchanged under the law for :land outside the ré- 
serve. In connection ;with this charge the last overt act alleged in the 
indictment was the sending of a Ietter of John N. Williamson from 
The Dalles, Or., to Binger Hermann at Washington recommending the 
création of the Blue Mountain Forest Reserve with certain described 
boundaries and the reasons why the reserve should be established. 
This Ietter was introduced in évidence together with the answer of 
Binger Hermann declining to include certain areas described in the 
Williamson Ietter in addition to the previous temporary withdrawal, 
but stating- that the rèasons favoring the réservation oi the gênerai 
areas would be of vâluci in the pending' considération of the proposed 
reserves. Upon the trial the government offered no proof tending 
to show the acquisition of any such timber lands as alleged in the in- 
dictment relating to thèse lands, , and the charge was withdrawn from 
the considération of the jury, and the jury instructed to disregard the 
averment of the indictment relating to such lands. 
y The indictment also charged that 30,000 acres of other school lands 
had .theretof ore been fraudulently obtained by the défendants from 
the. State of Oregon by the same fraudulent means as had been de- 
scribed, and thèse lands were to be exchanged for public lands outside 
tlie réservation. The court instructed the jury, with respect to the 
évidence in support of this charge,. that the défendants could not be 
convicted with any frajud connected with the, alleged acquisition of 
the 3.0,000, acres which. might hâve been acquired by the défendants 
or any of them prior to February 27, 1901; but instructed the jury 
■ that the testimony concerning the acquisition. of. thèse 30,000,acres had 
been ,and was relevant as bearing upon the question of the intent.and 
Jfnowledge or design of the défendants against whoni such évidence 
liad been offered, in the acquisition of other school lands, ;which the 
. testirnony goes to shpw.were acquired in 1902. The court informed 
the jury that the défendant Mitchell was dead; and that Herrnann 
and: Williamson were not on trial; and that, the only verdict the, jury 
was ;called upon to render was wh^ther the défendants Mays, Jones, 
and Sorenson, or any of them, were guilty or not guilty of the con- 
spiracy charged in the indictment. The question of the guilt or inno- 
cence of Williamson on this indictment was therefore not before the 
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jur>'. It is neyertheless contended that the court was in error in re- 
fusing to give the following instruction requested by the plaintiff in 
error: 

"If the jury believe froni. the évidence that the défendant WllliaBison was 
in a conspiraej', such as is described in the indictmentj wlth Boggs or other 
persons not mentioned in the indicttnent, and tbat the défendants ^Slays, 
Jones, arid Sorenson, or aiiy of thein, éither with one another or otlier. per- 
sons not mentioned in thé indictmeilt were in a conspi'racy, but that' tlièrte 
;wâfe no common understanding or agreement between the two groups, but 
that eacli grojip was acting; for itself and independent of the other, then you 
mustflnd the défendant not guilty." 

That the court was correct in refusing this instruction was obvious. 
The gbvernment was not required to establish every allégation con- 
tained inthfe indictment. It was not required tô proV-e that ail theovert 
acts àlleged were committed, nor was it required to pfove that ail the 
défendants named in thé indictment were engaged in the conspiracy. 
■ It was sufficient to constitiiite the conspiracy charged in the indictment 
to show that thère was à combihation of two or more persons to de- 
fraud the' United States and that one or more of such parties did an 
âct to effect the object of the conspiracy charged. If the évidence 
tended tO-show that Williamson and others were engaged in a separate 
and distinct' iionspiracy as the plaintiff in error seems to' contehd, the 
indictment remained goodas against those charged with the conspir- 
acy alle^^ed in the indictmeint, and the défendants were not prejudiced 
by the fact that the évidence relating to another conspiracy was not 
proven and not submitted ta the considération of the jury.' 

The witness S. B. Ormsby was asked by thè attorney for the Uni- 
ted States the f oUowing question : 

"Captain, Ibefore you went up ou May 6, 1902, to look oVer this land, dîd 
you inform your son you had recelved this letter of instructions of Mardi 11, 
1902?" 

— referring to the letter of Binger Hermann as Commissioner of the 
General L,and_ Office tô S. B. Ormsby as Fôrest Superintendent re- 
questing an examiriation and report as to the advisability of making 
the proposed reserve. It was objected to this testimony that it was 
incompétent, immàtefial, and irrelevant, as the déclaration of a sup- 
posed conspirator. The objection was overruled, and the witness an- 
swered, "No" ; but subseqûently corrected his testimony by saying 
that he returned from the Dalles about March 22, 1903, and a day or 
two after he had a conversation with his son at Salèhi ; no one else 
was prescrit. His son said that he had heard there was going to be a 
reserve established, or there was a movement made to establish a re- 
serve in Eastern Oregon. The witness said to his son, "Yes, there 
is going to be." It was objected that this testimony was immaterial 
and irrelevant, and called fot the déclaration of a suppbsed conspira- 
tor. The objection was overruled and an exception allowed. It is 
contended that this conversation between the witness and his son in 
the absence of the défendant Jones was immaterial and irrelevant, and 
àssuming that Ormsby was a conspirator, as the évidence on' the part 
of thé prosecution tended to show, it is contended by the plaintiff in 
error that it'was not admissible, for the reason that acts and déclara- 
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tions of a conspirator cannot be admitted as against a co-conspirator, 
unless such acts were performed or déclarations made in aid or ex- 
écution of the conspiracy which did not appear to be the fact with re- 
spect to this statement. The rule to which référence is hère made is 
a rule that has been stated in relation to the time when the déclaration 
is made or act done. It must be a déclaration made or act done dur- 
ing the pendency of the conspiracy to be admitted in évidence. After 
the conspiracy has corne to an end, whether by success or by failure, 
the admissions of one conspirator by v-ay of narrative of past facts 
is not admissible in évidence as againgt the others. This rule as stated 
in Greenleaf on Evidence (16th Ed.) § 184a (111), is as foUows : 

"The connection of the indlviduals in the unlawfttl enterprise being thus 
shown, every act and déclaration of each memher of the confederaey, in pur- 
suanee of the original eoncerted plan, and with référence to tlie common ob- 
jeet, is, in contemplation of law, the act and déclaration of theni aU; and is 
therefore original évidence against each of them. * * * But * * * 
care must be taken that the acts and déclarations, thus admitted, be those 
only which were made and done during the pendency of the criniinal entéf- 
prise, and In furtherance of its objeets." 

Are we to understand that this last clause of the rule qualifies the 
rule as first stated, requiring that the déclaration to be admitted in 
évidence must, like the act, bave been in furtherance of the object 
of the conspiracy? If so, then an admission or statement not in fur- 
therance of the object of the conspiracy would not be admissible al- 
though part of the res gestse. 

In Logan v. United States, 144 U. S. 263, 309, 12 Sup. Ct. 617, 36 
L. Ed. 429, and in Brown v. United States, 150 U. S. 93, 98, 14 Sup. 
Ct. 37, 37 L. Ed. 1010, the rule was thus stated as excluding the ad- 
missions made by a co-conspirator after the conspiracy had ended, but 
for no other purpose. The admissions having been made after the 
conspiracy had come to an end, they were not admissible as part of the 
res gestse, but in the présent case the statement was made while the 
conspiracy was in progress, related to the object of the conspiracy, 
and was therefore part of the res gestse. 

In United States v. Gooding, 12 Wheat. 460, 469, 6 L. Ed. 693, 
the déclarations of a master of a vessel engaged in the slave trade re- 
lating to the object of a voyage then in progress were admitted in 
évidence against the owner as part of the res gestae. 

In American Fur Co. v. United States, 2 Pet. 358, 364, 7 L. Ed. 
450, the Suprême Court stated the rule as follows : 

"\\Tiere two or more i)ersons are associated together for the same illégal 
purpose, any act or déclaration of one of the parties, in référence to the com- 
mon ob.leet, and forming a part of the rest gestœ, may be giveu in évidence." 

In- Nudd V. Burrows, 91 U. S. 426, 438, 23 L. Ed. 286, it was held 
that the déclaration of a bankrupt made at and prior to the payment 
of money to a creditor pursuant to a conspiracy to give the creditor a 
fraudulent préférence was admissible in évidence as part of the res 
gestœ, although made in the absence and without the knowledge of 
the creditor. 

In St. Clair v. United States, 154 U. S. 134, 149, 14 Sup. Ct. 1002, 
1008 (38 L. Ed. 936), the défendant with others was charged with the 
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crime 6f mûrder on board an 'American vessel. Thè aets, appearance; 
and déclarations of two 6f the cdnspirators relating^ to the crime were 
admJtted in évidence against the défendant -as part of the res gestaï.- 
The court, in discussing thé exception taken to the admission of this 
testimony, said: ; : 

"The aets, appearànces, arid 'déclarations of elther, if part of the res gestse, 
were admissible for tlie purpose of presenting to the' jury an accurate view 
of the situation as it was at the time the alleged murder was coimnitted. Cir- , 
cumstances attending a particul^r transaction under Investigation by a jury^ 
If so intenvoven wit|i each other and wlth the principal fact that they cannot 
well be separyted wltliout depriring the jury of proof thftt Is éssentlal in or- 
der to reaoh a just coficluslôn, are aidmissible In evideflce. 'Thèse surround- 
Ing eircuDQStanees coi^stituting part; of the res gestae,' Greenleaf says, 'may 
always be shown to thç jury along wit^ the principal fact, and their admissl- 
bility is determined by the judge aecording to the degreé of their relation to 
that fact, and in the exercise of his sound discrétion; it being extremely 
difflcult, if not impossible, to bring thls class of cases within the limits of'a 
more partieular description.' 1 Greenleaf (12th Ed.) § 108. See, also, 1 
Blshop's Cr. Pro.§§ 10^-1086, 'The res gestœ,' Whartop sahl, 'may be, there- 
fore, deflned as those cireumstances which are the undesigned incidents of a 
partieular litigated act, and which are admissible when Illustra tlve of such 
act. Thèse incidents jnay be separated from the act by a lapse of time more 
or less appréciable. They may . cousist of speech es of :any one eoncerned, 
whether participant or bysta:ndér; they may eomiirlse tliings left undone as' 
Well as âilngs done. Their sole distinguishing feature is that they should 
be:the neceseary incidents of the litigated act; neçesshry In thls sensé, that 
they are pfirt of the tsnmediate prefHiratlons fOr or émanations of such act, 
and are not produced by the calculating poliey of the actors. In other words, 
they must stand on immédiate, causal relation to the act — a relation not hfoken 
by the Interposition «f vohintary IndiYidual wariness seeking to manufacture 
évidence for itself. Incidents that are thus Immediatély and unconscioii.sly 
associa ted with an act, whether such^ incidents ure doings or déclarations, 
become In this way évidence of the chiaracter of the act.' " 

In Wiborg V. United States, 163 U. S. 633, 657, 16 Sup. Ct. 1127, 
1137 (41 L. Ed. 289), the indictment charged certain persons vvith a 
violation of the heutralîty laws in setting on foot, providing and pre- 
paring the means for a military expédition against the territofy of a' 
foreign prince with whom the United States was at peace. One of 
thè questions in' the case was as' to the destination of the expédition, 
and as évidence of this fact déclarations of members of the party 
during the voyage as to their purposes were intrôduced in évidence. 
The testimony was held admissible under thé rule stated in American 
Fur Cb. V. United States, supra. To this rule the court added this: 

"The déclaration mùst be made In f urthei'ance of the common object, or 
must constltute a part of the rès gestse of aets doue in such furtherance." 

Under the rule as thus' stated there can be no question but that the 
testimony of Ormsby as to the statement he made tO; his son while the 
conspiracy was in progress, that a reserve wquld be established, was 
part of the res gestœ, and was properly admitted in ;evidence. 

There was testimony tending to show, that one, H. A. Smith was â 
member of the conspiracy described in the indictment. He died on 
the 18th of May, 1903, and as the indictment was not filed until Feb- 
ruary 13, 1905, he was, not named as a défendant. Smith left a will 
in which the plaintjfjf ^^ error and one E. F. Flegel were named an 
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executors. The executors qualified and took possession of the estate 
of the deceased. Flegel was called as a witness on behalf of the 
United States, and as part of his testimony the United States ofîered 
in évidence a certified copy of an inventory of the Smith estate. The 
•inventory contained amongst other things an appraisement of a one- 
third interest in certain lands represented by school certificates, cover- 
ing about S5,000 acres in the proposed Blue Mountain Réserve. The 
certificates were held by F. P. Mays as collatéral security for moneys 
advanced by him to décèdent. The interest of the deceased in thèse 
certificates was appraised at $9,000. The plaintiff in error had told 
the witness that the interest of décèdent in the land was as represented 
in the inventory, and the witness had prepared the inventory from 
information supplied by the plaintiflf in error. The witness had talked 
with Mays about it and arranged with Mays for the sale of Smith's 
^interest in the property. ' Mays consented to the arrangement. It was 
necessary to sell soine of the property in the estate to pay the debts, 
amongst others, the debt due to Mays. When he sold Smith's interest 
it was necessary to segregate it. It was préférable to sell the landiin 
a différent method from an ordinary exécutor's sale, and the Smith 
heirs consented to the ségrégation of the interest. ' The agreement was 
that out of the whole acreage a certain portion of it should be deducted 
tô coter expenses of the transaction. There were six sections de- 
ducted from the whole 25,000 acres, and one-third of the balance was 
set àside from the Smith estate to be sold and was sold. The plain- 
tif? in error conducted the sale which was made about November 13, 
1903. The sale was made for over' $10,000, and the money'was re- 
ceived and placëd to the crédit of the executors. The witness said that 
ail of the land was within the limits of the proposed forest reserve; 
that plaintifï in error had said nothing spécifie at ail concerning the 
amount and character of the expenses which had been incurred in 
acquiring the 25,000 acres; that the sections taken out of the 35,000 
acres Were, as the witness understood, for the future expense of get- 
ting the title. The number of acres sold was 6,^30 acres. The wit- 
ness identified a paper as the objections on the part of B. F. Smith 
to the final account of the executors on accdunt of the sale of the 
school-land certificates, but testified that he never saw the paper be- 
fore, the paper having been filed on June 23, 1905. B. F. Smith was 
a son of the deceased. The plaintifï in error objected to this paper on 
the ground that it was incompétent, immaterial, and irrelevant. The 
objection was overruled; to which ruling the plaintiflf in error ex- 
cepted. This paper was an objection by B.. F. Smith to the final ac- 
count reciting that the inventory showed a one-third interest in about 
35,000 acres of school land ; that the executors had sold 6,780 acres ; 
that the land was worth $5 per acre in open matket ; that the interest 
of Smith iii the land was worth in the open markèt $41,60(3.65 ; that the 
executors had accounted for $7,660.80 ; that they should be charged 
with thè real value of the land. ■ B. F. Smith was, subsequently called 
as a witness on behalf of the United States, and testified that he had 
made the objections referred to in the writing; that he had not con- 
sented to the sale of the land or the ségrégation of the said sections 
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fof expenses. The admission of this testimony concerning tlie ob- 

'jection tbliié final account is assigned as error. 

The objection is that it tended to show that the plaintiff in error 
had beèn guilty of a breach of trust, or had not properly -performed 
his dufies as executor of the est'ate of H. A. Smith, deceased. There 
is nothing in the record indicating that the testimony was introduced 
for any such purpose, nor does it appear that it was ever suggested 
that it had any such aspect. When it was offered it was stated by 
the counsel for the prosecution that the document setting forth the 
objection to the final account was not offered as évidence of the truth 
of the récital, but simply to show that the objection was made. The 
witness Flegel testified that the objection was never, urged; thàt the 
lands were sold under the order of the county court, the final account 
of the executors was approved, and the estate distributed. It appears 
further.from the testimony of the witness that B. F. Smitli did not 
appear in. court when the final account was settled. The objection 
was never served on the witness, and he had no knowledge of it until 
the morning he appeared on the stand ; and no issue of f act raised 
by the objection was tried in settling the account. It appears from 
the testimony that in settling up the partnership interest in thèse 
school-land certificates between Mays, the deceased, and- the plaintiff 
in error, six sections weré deducted from the whole lot of certificates 
representing about 25^000 acres for the purpose of paying certain ex- 
penses încurred in acquiring the land. The effort of the prosecution 
was to ascertain ivhat thèse expenses were, and to bring out this fact 
the objection to the déduction in the final account was called to the 
attention of the witness. Two sections had been given to Grmsby 

■ for his services in creatin.^ the reserve, and the effort was to obtain 
from the .wttness information as to the, use made of the other four 

.sections. The effort doés not appear to;have been successful, but the 
quest was a proper procédure and we do not see how tlie fact that the 
testimony migh-t tend to, establish a breach of duty on the part of the 
plaintiff in error in >sorne other relation rendered the évidence inad- 
missible in this case. In -State v. Adams» 20 Kan. 311, 3,19, Mr. Justice 
Brêwer, afterwards a. Justice of the Suprême Court of the United 
States, said:; : ' ■ , .:. 

; "Whateveri testimony ' tends dirëctly to show tlie défendant guilty of the 
crime eharged is compétent; thougli it alsp tends to show, lilui guilty of an- 
other ajid .distinct offense. A .party canuot by multiplying crimes diminish 
the volûiheof compétent teStiniony a galnst him." **' 

As stated by the Suprême Court in St. Clair v. United States, supra : 

"Cireumstanees atteridlhg a partieular transaction under investigation by a 
jury, if so interwdven with each other and with the principal fact that they 
cannot well be separated without deprlving the jm-y of proof that is es.sentlal 
In order to reac-h a just conclusion, are admissible in évidence." See, also, 
Wlgmore on Evidence, § 216. 

S. A. D. Puter, a witness for the United States who had been in- 
dicted, tried, and convicted in 1904 for a conspiracy with certain named 
défendants to defraud the United States out of certain public lands, 
testified as to transactions he had with the défendant Mays and the 
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piaîntiff in error in relation to public lands. This testimony tended to 
show that he had been engaged with them in varions fraudulent trans- 
actions relating to public laifds, and that af ter his. conviction they had 
showrt a* disposition to abandoti them, refusing tci furnish him with a 
'bàil;bond pending a rnotitin for a new trial in his case. On cross-ex- 
àmiriàtion on behalf of the défendant Jones, the witness was asked: 

, "Q. Mr. Euter,, you said you had quite a feelUig agalnst Mj-. Mays? A. Yes, 
sir. * . *. * Q. You wènt to see hini to see if he Would not get boii-ds for 
you 1''- jL. Yes, sir ; ■ when I was in charge of the marshal. The marshal stoocl 
outstde the door, anû I weut in aad had a conversation with Mays of half, an 
■houf, ïind this is whçn he passcd me up llke a white chip, didn't know nie— 
liad n,ot)aing to do with me. I sàys, 'Mr. Mays, ail you hâve to do — you don't 
hare robe mixéd up in it, you kno^ hundrals of people in town ; just give 
me tile hames and téléphone them. I tiave got three parties now; ail I want 
is another extra thousand dollars, and I want some considération from you, 
Mr. Mays. You are, in this deal with me — you are in air of my deals — and 
I don't want to be treated like this.' ,A11 I want is justice to show your good 
fàlth with me.' He'pçissed me uj); wouldn't liave anything to dô with me. 
\ Hè was iQ^*attorney' rlght up to three days before that. So I went out and 
' telephoned home for the money and put up my bonds, and that is when I went 
out, and^r. Jones came UR to the hôtel and spoke to me. Q. From the tinie 
he refused to furnish you boiids or to get anybody else to do so you resolve<l 
to get even? A. The conversation was enough after being twelve yeai-s part- 
ners in ail klnds of ischemes, and an attomey during that time; and when 
he saw th^t I was d^wn, conviei;ed, and out, and slandered, he concluded the 
only; way.Jae cpuld, do w^ to pass me up and hâve riothing to do with me. lie 
was an attoriïèy, state senatop, 'well up in politlcs, and he eould ride over and 
'elèâp himéelf, ah'd rhy'word would not go. He showed that in his actions; 
actions, à good dCal, speak louder than words.; I think I had good r^ason 
: then,! ànd 1 .haVe now. RPd ail I regret now. is that I was. not mixed up in the 
Bine Ijïçuiitain deal, so that ï, çould tell, a. gréât deal more than I bave al- 
r^dy . told;, t haye 'only told >vhat } know.' If I was in the deal, I woiild tell 
'l,ti ait. Q. Y<)u a'riè''very'S<Si'f!r- that you could not tell more? A. Tes. sir; I 
'tMnlî'l-'httte goo<î9réasOnl'..''Q;:'!ii:ou «aid^you were very. angry. at Mays. and 
-6thers:. ;D6es thatJnfclvidei.Tcin^s? ; A.^Yes, sir ; I thought Jones.belng à part- 
.;ner rwith;jne f^r :two,y.ear^,.in the bigge^t kind of a steal over -hère,' and in 
wjitii him'ànd', Mays, thjft heoùghf to coiiie to niy réscue. * * * *"!',' 

'pn'redirect exàriiiriati6n','the attorney for the United States dèkéd 
'the '.witness thé; ïollowing- question: 

:■ "Q.,,As tp, .titrât; .question in regard to Jones, what w;a,S this 'steal that you 

referred, to that you were: in with Jones on?" 

: ::■.'■ '■.:■ ■ :'■■' .-, ;:.;■.!.■ i ■ , : . 

". Counèelfôr thé 'défendant asked: 

, "Ci. 'l would likë to, know, . Mr.' Pnter, w'hat time this tran.saction j'oû hâve 
juSt referred to occiirred; how lohg ago? A. It was just about the second 
or thë flrst day after I hàd given the bonds. Q. Yoû do not uuderstand me. 
, Youireferred to being in a ateal with Mr. Jones. A. Oh, that was during our 
partnership. Q, How Ipng ^go was that? A. That was during the time Gov. 
Ptainoyer was Governor of thé stàte for two years." 

To which évidence and the whole thereof the défendant objected, 
and moved to sttike out as''incompetent, immaterial, and irrelevant, 
' a.nd a^ jiot relsiting'to ârty transaction in this indictment and as in- 
compétent against One défendant charged with conspiracy. The court 
ruled that the ^nswer of the witness should stand, but the défendant 
'cbuld bringout what he rtleant by the use of the word "steal." The 
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défendant insisted upon his motion to strike out, whiciL, being pver- 
ruled, is.as^igned as error. f i i ,, ' ;; , ' , ; 

It is contended that the answer was ,not responsive to the question 
asked, and ^was thrown into the case by thi^ witness to gratify his 
malice against the plaintjflf in error. The purpos^ of the,.cross-exam- 
ination was to discrédit the-.w;itness:before,the,jjiry,.on the gpound; that 
he was bi3sed and prejudiced against the défendant, and the testîriiony 
did undoiibtediy tend to show, that fact^ ,It tended to 'âhb#'further 
'that he was actuated by a spirit of revenge agai^ist the défendants 
MayS and Jones in appearing as a witness for: the prosecution,- biit 
that ■ was precisely whàt the. /défendant , was èndeayorîng td *h'0w 
by the cross-examination o£v the, witness that • his 'testinjony rnightibe 
discredited.' Thé objection ithat the, statemeat had référence to a steal 
; committed mariV years befbre, and not relatédto ahy: transaction al- 
lèged iri thé 'i^dïttment, did., hot, ,read^: the: real gùesti'ôh beforc' the 
court. It- was jjot somethjjig, j^^l'thé 'proSiécution .was ' ityip^- 'ijCJj. pr.Ov'e. 
It was a reply to a question -on' cross-exanninatiçn explaiw-ng • wliy a 
f riendshîp ôf llong standing With the' défendant JOne'S had been turned 
to angef. Wé see nO .errtir in thètuling; qf thé; ctiujrt' a:lJ0wing the 
answer of the witness to'stand.. '. ,, , '■' /,.,.. ',; ', -I'"/ ,.^.''''' 

There was; introduced in évidence a. letter of uBinger iiîennann, 
porrimissioner of the General Land Office, = dated July 83, 1903, ad- 
dressed to the; Sècretary of the Ihterior rècomiîiendM^'.tïiç^ cf'eàtioïi 
:of the Blue; Mountain, Forqst Reserve ând^h.é/terrip^farypîiyJthdr^^V.al 
of thelands prdposèd to beùncluded within the; res«i]ve;al50 .a; letter 
■ of the Acting Sècretary of the Intérior dâted July ■S*, 190S; àddressed 
;tD the Comniissioner of, th^,'Gertej-aï:Land pm<:é, 'directihg' the y^fh- 
drawal of lands as recommended by the 0qipini,Ssioher bf.^he; Gepé^àl 
Land Office.vandi évidence that the withdrawal was fgivejj out apd; pyb- 
lishéd in apaper in Portlaiid; Gr., a day in'fa'dvanc& of the with- 
drawal. Evidence was also in'frqducèdtending'to show; that ^ 
Hermann resignëd the office of (Jdmmissiorie'r' of the Général Land 
Office in Noyember or Decembçr, 1902, uppn the requestof the ^ec- 
retary of the Intérior, with the approvalofyth,Ç!Î^resi(tént;, that the 
Sècretary of the Intérior inforrned the Commissioner that his admin- 
istration of the affaîrs of the L.ànd Office \VâS_unsâtisf^ttoi'y,^ànd that 
the matters coming to his khowledge regarding ceriain malàdmihis- 
tration were of such grave character,. ^s.to.repde.r-jhis,- continuation 
Under him, a large bureau, of the department, unsatisf.actory; that he 
had submitt^d ,the mattér io the Présid.ent, ' -arid tf\é,', |f*i*ésîdent ' had 
authorized him. (the Secretary),(to:request;Mt".dHermann'5 resign.ation. 
It was objectèd'to this testimony that it was incompétent; immateriâl, 
and irrelév'arit^ 'âtld 'not the best e'rtdehce,'"ci!h(i"Wag;hbarsay. The 'ob- 
jection was overruled, 'and the testimôny 'wals acimittécl.°"'Thfe' action 
of the court,in,tadmitting,th^ltestin|ony,is assigned as, error.- ,. ,.y 
_.; The indictment cliarged I3ingerrrHerma.ijtn-,a.s,onç; qf th|e .çonspirators 
fin the schemç.todefraud the; United States put, of l^n^p^jn.the création 
of the' Blue ..Mountain.;. Forent, Çî^eser-vç...., Ile .)y,a|S .the.,ofi^ç;i9il,,un,dçr 
whose adn,Tii;nistration ;of the General, Land O^çe rthe''schei7ie-co,i^!d 
-be carried-out if he .was friendly, but,;whi|q.h ,]Tiig;ht /fail .if.,hje,^vaS;.ijuj- 
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friendly. The tèstimofly tends to show that he waS'frie'ndly and 
recomrtiended the crfeation 6f the reserve and" the withdrawal of thé: 
larids^ vfithin its prôpôfeèd 'fifeundaries for'-that purpose. It was ini'- 
p'oftànt'to thosç întérested iti securi'ng the schoollânds within the pro- 
plosed reserve that they shoùld krtow in advânce when the lands for 
the réservé were to be withdrawn and the boundaries of the réserves 
This îhformation cOtild bé obtainêd from the Commissioner of the' 
Général •lyafld Office. Clerks in the Land Office were not permitted 
to give ont :news nor wefe reporters permitted to ask them.for such 
inforhiatidfi'. '•' The fact that the défendants Mays, Jones, Smith, and 
othèrâ purchasedâ large quantity of school la,tids within the proposed 
reserve upon'the knowledge that the lands were to be within the 
boundaries ténded to shoW that sOmeone connected with the General 
Lahd Office had ïurnishèd the desired information. The évidence 
tehded to show that the furnishing of this information in advance of 
thé actual withdrawal was a vioiatidn of the rule'of the Department 
of the Interîor. Testintohy was also introduced tending to shéw that 
^îérmann's 'removal as Commissioner of the General Land Office wâs 
due'tô' dissati'sîactiori on the part of the Secretary of the Interior be- 
càuse o'f thé fâct that Hetmann did not give him certain information 
in regard to the création of for-est resei-vês, and that in July, 1902, the 
SéjCretary W'às Watching the matter ofthe creation^of forest reserves 
vély'clQsély.' In this atâté'of'thèi 'évidence we do not think the court 
érred in''àdmitting évidente teilding' tO' show that Mr. Hermana did 
nbt -resiy^n vpluntarily, but beeauséthe Sec'retary -of the Interior was 
dissàtisfléd \vith'his' administration' of the office of Commissioner in 
failing to give the Secretary information in regard to the création of 
forest réserves and that his résignation was requested by his superior. 
' W, Scott Smith; a witness f Of the United States, .was the private 
settétà'i^ tq the Secretary 'of the Interior. He testified as to the busi- 
ness rtiethods and procédure of thé ;land divisions of the Interior De- 
partment. ' He was àsked on crosS^-examination as to the number of 
clerks' émployed irt thèse vkriéus divisions. His reply was:that in the 
f Ôrfest division 'théré wef ë-' 30' ôr'-' 40 ; in the la-\!v division, 12 or 15 ; 
in the'lahds and ràilroàd 'division, 10 or 12; and in the geological de- 
partment, several^hundred. mHc was asked if thèse. various clerks were 
not importun^d by reporters to get' anything they could in the way of 
pulîlic news,''to which tlie \vitne$s'.replied, "Not if it was knowri." He 
further answered that tliéx were n,(pt permitted to give out news, nor 
werfe'thêy permitted to ask for it , The object of this cross-examina- 
tipn was obviousljr for the' pu'rpose of showing that, when the création 
of a forest réserve \v as contemplated by the départment, information 
of this. fact could, be obtainêd in advance from the clerks of the de- 
partinent as well as from the Commissioner of the General Land 
Office. Ai this state of the examination the attorney for the United 
States said to the witness : > 

■ i'They Xreferring to the clerks) might b© bribedî Tou liave known of them 
beiug bribed.by Hyde and Benson, haveu't youî" 

The witness answered: 

> '-'Yes. Q. In order to get thèse very ttiings? A. Tes, sir. Q. In regard to 
gïyms our forest reserves? A. Yes, sir." 
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Thedefeindanig'objectedto this testimony, aijd nipvied to strike ont 
the questions and answiers on .the ground that ,th^ évidence was incom- 
pétent and; immateriali ijot the best^ evidetiçje,; a,nd hearsay. We^ think 
the questions and ansvcers were b©th compétent and .m^terial jand.notj 
subject to'the other objections. ; The testimQny up;|:o this point tended: 
to show that information had been given p^lt at.the, General J^and 
Office or Interior Department, eoncerning the prgposed çrieation of the- 
Blue Mountain Forest Reserve-. ■ The effort, pn the-pftrt pf the prose-, 
cution was to show that. this information had beeip, given out by Com- 
missioner iHermann or Senator JVIitchellor both. The efÇprt on. the; 
part of the défense was tp show by the; cross-examination of this wit- 
ness that this information could hâve been obtaihed by the newspaper 
reporters irom the clerks in the dfpartment,.but hi^ tesitimony was, not- 
aiding this défense; on the contràry, it was tencjing tp close thsit door 
effiectively whèn- the, attorney for the United States suggested that the 
clerks might bê bribed to furnish :this informatipn as they had beeni 
by Hyde and Benson. The effçct of thèse questions, although prob-, 
ably not so 'intended, was to bring; out .festimony wholly., inconsistent 
with the theory of the case as raaintaiped bythe prosecu^ion against ail 
of the défendants, and partieularly against the; thepry of thec^seas 
against the defeàdants Mitchell ands Hermann, ;Uiîdef;^this;state of 
the évidence: and 'the theory of the prosecution wfi-do "?t ,seei,,how. 
we can spéculate as to the pr(Qbâbili$y;of, the jury heiieving,th^t the 
défendants bribed the clerks- in* th'e'departmepty > The ,prpba|Dility is 
altogether tooremote. Thete is;nothing in the casej. to support it. 
We do not se* how the answers of the witness,under,th« circumst^nces 
prejudiced the case of the défendants. .. , , . :, 

The testimony showed that thé plaintiff in error had purchtàsed a 
large amount of school lands frocn thë statepf Qregpn in the year 
1900i; thatthese lands were p.urchased thrQHgh:dumjnies,:ancl thç titlçs 
were therefore f raudulentv M The .plaintiff in error ,cpntends th^jf this 
was long prior to the date of the:alleged, conspiracy mentionefl in ,the 
indictment; that the sale ofthes^\Jànds,, had been:ratifted byi.an, g,Cjt.of 
the Législature; and that the purchase was ,,,therefor« valid. The 
court instructed the jury upon this" f eature: ipf thç ;case. îis follows-: 

"The Indlétment also claarged that there were 00,000. acrèaof school lauds, 
whiçh, It is aûegedv had' been prevlciusly fraudiilently. ohtained l^y the dé- 
fendants from the State of Oregon by f ràudulerit meAus like thosé by which 
the other school lands were to be obtàined, as allèéèd';'. but after corisldera- 
tion ôf thé légal questions presented li' the' argument 'hàd before me a-tthe 
close of the évidence, l'InstruÀyou that lyoucannotxjcdnyltît the defeijdwt^,- 
or any iOf them, èf any fraud çoftnéctedwlth jthe allpged acquisition of the 
§0,000 acres which may hâve been ftçgulred by .the défendants or any of thèm 
prior to Febriiary 2T, lÔOl.' * * * llie, téàt'imôliy'i jtbjvévér, concerliing 
thé' acquisition of thèse 30,000 acres isadmlttédbeforë'yOu, and is relevant 
as bearing upon the question of rhe intfent and knowiedgé or design o.f, the 
défendants, against' wliom sucb evidp.nce is offeréd î(u tb% flcquisltion of,, other 
school lands, which the testimony goes to sliow were acqiiipçd in 1902." 

The lands' herëreferred to were school lands which the- défendants 
Jones and Mays caused to be included within the Blûe Mountain For- 
est Reserve. But it is contended on the part otthe plaintif ,, in error 
that as thèse lands were acquiredfrom the state prior to .February,.27, 
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1901, when their sale by t!he state was ratifièd by the Législature, the 
évidence relating to thèse lands should hâve been excluded by the court 
from the considération of the jury, not only aS évidence of fraud con- 
nected with their acquisition, but as bearing upon the question of in- 
tent and knowledge or design. The objection is that there was no 
évidence to indicate that «there was in the year 1900 any intention on 
the part of any one to create the Blue Mountain Forest Reserve, or 
any knowledge that sUch a reserve would be created ; that the earliest 
date when:the scheme to create this reserve began to take shape was 
in October, 1901, when H. A. Smith, one of the alleged conspirators, 
proposed to one A. G. King, at that time clerk of Malheur countyi to 
circulate pétitions in Malheur and Harney counties for the création 
of the reserve. The évidence tends to show that Smith introduced 
King who was then in Portland to the défendant Mays ; that Smith 
and Mays thereupon agreed with King that the latter shoidd employ 
some one to circulate the pétitions ; that the persons so employed 
should be paid $4 a day, and King was to receive a half-section of 
school land for his services. We think that the évidence that the 
plaintiff in error had purchased school lands in the section of the coun- 
try where the reserve was afterwards established was itself évidence 
tending to show that such reserve was in contemplation and the con- 
spiracy being formed for that purpose. The scheme was not a new 
one, and there is not a particle of testimony that this school land in 
place had any other value than as a base for lieu land sélections else- 
where; but to give them this value they had to be included within 
the boundaries of an established forest reserve. The évidence there- 
fore tended to prove the formation of a conspiracy to defraud the 
United States out of lands of a greater value than those purchased by 
Jones from the state, but as thèse acts were committed more than three 
years before the finding of the indictment the évidence was not ad- 
missible to prove such overt acts as criminal offenses. They were, 
however, admissible and properly admitted to prove the intent and de- 
sign and guilty knowledge of the défendant with respect to the scheme 
to defraud the United States charged in the indictment. 

We see nothing in the fact that by an act of the Législature of Ore- 
gon of February 37, 1901 (Gen. Laws 1901, p. 304), authorizing the 
board of commissioners for the sale of school lands to bid in certain 
lands sold under foreclosure of mortgage, there was a provision that 
ail sales of land previously made by the board were ratifièd and con- 
lirmed. This provision would seem to indicate that it was known at 
that time that thèse sales were illégal and void, and this was an effort 
on the part of some one interested in the lands to give them a valid 
title under the law of the state, and, as far as the state is concerned, 
it may be conceded that it did so, but that did not relieve the défendant 
Jones of his fraudulent intent and purpose nor did it relieve the 
scheme of its fraudulent character as against the United States. The 
évidence was therefore properly admitted. 

It is objected that the statute of limitations had run against the of- 
fense charged in the indictment because it appeared that the conspiracy 
was formed and overt acts were committed in furtherance thereof 
179 F.— 39 
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more tbatrt threè years prior to the fihding of thé indictment. This 
oîjjeetion wàs considered by this court in Jones v. United States, 162 
Fëd. 417, 426, 89 C. C. A. 303, 312. It was there held that: 

"Where the alleged conspira cy contemplated varlous ovèrt acte, and the 
conséquent continuance of the consplracy beyond the commission of the flrst; 
one, then eaeh overt act gives a new, separate, anfl distinct effect to the con- , 
Bpiracy, and constltutes another crime." 

Under tliis rule the overt acts allegfed in the indictment and estab- 
lished by proof continued the conspiracy to the time within the statute 
of limitations. 

It was objected that évidence was admitted tending to show that the 
défendant Mays had been engaged in a f raudulent and illégal acquisi- 
tion of public lands in another part of the state and by a différent 
method from that described in the indictment upon which the défend- 
ants were being tried. This évidence was admitted as bearing upon 
the question of the intent, purpose, and design of the défendant Mays 
as shown by his acts and doings of a kindred character — that is to 
say, with respect to his acts and doings in defrauding the United 
States of its public lands. This question was considered by this court 
in the case of Van Gesnerv.' United States, 153 Fed. 46, 55, 82 C. C. 
A. 180, lâ9, and the évidence held admissible. The question was also 
considered by the Suprême Court in the case of Williamson v. United 
States, 207 U. S. 425, 451, 28 Sup. Ctv 163, 52 L; Ed. 278, and the 
évidence held properly admitted. 

The judgment of the Circuit Court is afïirmed. 
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[Circuit Court of Appeals, Ninth Circuit. May 16, 1910.)' 
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1. CONSPIRACT (5 43*) CONSPIKACT TO DEFEAUD THE tFNlTBD STATES— INDICT- 

MENT. 

An indictment under Rev. St, § 5440 (U. S. Comp. St. 1901, p. 3676), for 
conspiracy to defraud the United States of public lands Is not one char- 
ging a conspiracy to do an act not unia wf ul in itself , because theré is no 
separate statute makisg it a crime to defraud the United Stetes, so that 
It is necessary to set out crlmlnal or unlawf Ul méans to charge an offense, 
but the statute itself makes a conspiracy to defraud the United States a 
distinct crime, and no further offense need be averred nor proved. 

[Ed. Note.^-For other cases, see Conspiracy, Cent. Dig. §§ 79, 97; Dec. 
Dig. § 43.*] 

2. OONSPIRACT' (§ 43*) OONSPIEACT TO DEFEAUD THE UNITED STATES— INDICT- 

MENT. : 

An indictment for conspiracy to defraud the United States of public 
lands by fraudulently obtainlng the title to worthless state lands, secur- 
Ing the establishment of a forest reserve Including such lands and then 
exchanging the same for public lands of the United States under the law 
authorizlng such exchange, is not bad because it does not describè the 
state lands to be so acqulred, further than to state the counties in which 

'For other caeea see same toplc & S numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
fRehearlng denled October 3, 1910. 
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they are sltùated, where they had not been obtalned and no further de- 
scription was possible. 

[Ed. Note. — For other cases, see Oonsplracy, Cent. Dlg. § 97 ; Dec. Dlg. 
§ 43.*] 

3. CONSPIBACT (§ 45*) CoStSPIEACT TO DePKAUD THE TJNITED STATES— EVI- 
DENCE— M ATKEIALITY. 

In a prosecution for conspiraey to defraud the United States of public 
lands by fraudulently acqulring state lands and exchanging them under 
the forest réservation laws for lands of tbe United States, évidence of the 
fraudulent acquisition of the state lands was material as showing the 
foundation on which the conspiraey was based and the method of procé- 
dure adopted to carry It into effect. 

[Ed. Note. — For other cases, see Oonsplracy, Cent. Dig. § 100 ; Dec. Dig. 
§45.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Franklin P. Mays was convicted of a criminal offense, and he brings 
error. Affirmed. 

W. Lair Hill, for plaintiff in error, 

Tracy C. Becker, U. S. Sp. Asst. Atty. Gen. 

Before GILBERT and MORROW, Circuit Judges, and FAR- 
RINGTON, District Judge. 

MORROW, Circuit Judge. The plaintiff in error was one of the 
défendants charged with the conspiraey alleged in the indictment un- 
der considération in the case of Willard N. Jones v. United States 
(just decided) 179 Fed. 684. The two cases corne hère on separate 
writs of error. The material question in this case not discussed in 
the Jones Case is the sufRciency of the indictment. The indictment 
charged a conspiraey in violation of section 5440 of the Revised Stat- 
utes (U. S. Comp. St. 1901, p. 3676), which provided as foUows: 

"If two or more persons conspire either to commit auy offense against the 
United States or to defraud the United States in any manner, or for any pur- 
pose, and one or more of such parties do any act to effect the objeet of the 
conspiraey ail of the parties to such conspiraey shall be liable." 

It is contended by the plaintiff in error that, as, there is no statute 
of the United States making it an offense to defraud the United 
States, the indictment cannot be held as charging a conspiraey to ac- 
complish a criminal or unlawful purpose. If it charges anything it 
must be a purpose not in itself unlawful, but a purpose to be accom- 
plished by criminal or unlawful means. To charge a conspiraey of 
this class it is said the unlawful means must be fully set forth, and as 
this was not done in this case the indictment was insufiicient. The 
case of Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 54^, 
37 L. Ed. 419, is cited among others as authority for this proposition. 
In that case an injunction had been issued by the United States, Cir- 
cuit Court restraining the défendants from in any manner interfering 
with the complainant in any of its work in and about a certain mjning 
claim. The indictment charged a conspiraey to commit an offense 
against the United States in violation of section 5440 of the statutes, 

•For other cases aee same topic le % NUiiiBBB In Dec. & Am. Oigs. 1907 to date, & Rep'r Indexe» 
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but did not in terms charg-e that it was the purpose of the conspiracy 
to violate the injunction referred to in the indictment or to inipede or 
obstruct the due administration of justice in the Circuit Court. What 
the indictment did charge was that the défendants conspired together 
to commit an offense against the United States, and this offense was 
to be committed by intimidation to compel the officers of the mining 
Company to discharge their employés and the employés to leavè the 
service of the company. The court said that this conspiracy was not 
an offense against the United States, and in this connection stated the 
gênerai rule with respect to indictments charging an offense, namely, 
that ail the material facts and circumstances embraced in the défini- 
tion of the offense must be stated, and if any essential élément of the 
crime is omitted such omission cannot be supported by intendment or 
implication. The application of the rule in that case is obvions; but 
in this case the charge is that the défendants conspired together, not 
to commit an offense against the United States, but to defraud the 
United States out of the possession and use of and title to divers large 
tracts of the public land of the United States, and this is made a dis- 
tinct offense by the statute itself. No further offense is alleged, and 
no further offense is required to be alleged or proven. Furtherrnore 
it is not charged and it was not intended to charge that the United 
States was actually defrauded out of any of its public lands, or the 
title to or the use or possession of any of such lands. The conspiracy 
alleged was to fraudulently obtain from the state of Oregon the title 
to and possession of certain school lands still vacant by reason of being 
arid and worthless, secure the establishment of a forest reserve which 
should include thèse school lands, and then exchange thèse arid and 
worthless lands for public lands of the United States open to sélection 
and lying in divers states and territories of the United States. 

The objection is that the indictment îailed to set forth the means 
employed in carrying out the conspiracy, in this : That it contained no 
description of the school lands which the défendants were to exchange 
for public lands of the United States, whether such school lands had 
already been obtained or were thereafter to be obtained. With respect 
to those school lands which had ' been obtained, they were described 
as lying in certain designated coùnties of the state, but further; than 
this the statiite of limitations hàd run as against the act of acquiring 
thèse lands, and the court instructed the jury that they could not con- 
vict the défendants or any bf them of any fraud connected with the 
alleged acquisition of such lands. Without holding that any further 
description of thèse lands was necessary, it is sufficient to say that the 
lack of a description worked the défendants no in jury. With respect 
to the school lands to be thereafter obtained they were described as 
lying in certain designated coùnties of the state, and no further de- 
scription could be obtained fof the reason that they had not been pur- 
chased ffom the state, and could not, therefore, be identified. It was 
part of the conspiracy to obtain the school lands within thèse desig- 
nated coùnties, and a more particular identification was therefore im- 
material. In Dealy v. United States, 152 U. S. 539, 543, 14 Sup. Ct. 
680, 683, 38 h. Ed. 545, the court said: 
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"Can It be doubted that if thèse défendants entered into a conspiracy to 
defraud the United States of public lands, subject to homestead entry, at 
the glven office in tlie named eounty, the crime of conspiracy was complète 
éveil if no particular tract or tracts were selected by the conspira tors? It is 
enough that their purpose and their conspiracy had in view the acquiring of 
some of those lands, and it is not essential to the crime that in the mlnds of 
the eonspirators the précise lands liad already been identifled." 

The nile hère stated with respect to the description of public lands 
to be afterwards acquired is applicable to the description of school 
lands in the présent indictment. A description was given identifying 
the lands as far as such identification could be ascertained, and a more 
particular description was not required. "While the rules of criminal 
pleading require that the accused shall be fully appraised of the charge 
made against him, it should, after ail, be borne in mind that the object 
of criminal proceedings is to convict the guilty, as well as to shield 
the innocent, and no impracticable standards of particularity should 
be set up, whereby the government may be entrapped into making al- 
légations which it would be impossible to prove." Evans v. United 
States, 153 U. S. 584, 590, 14 Sup. Ct. 934, 937, 38 L. Ed. 830. 

The plaintiff in error asked the trial court to instruct the jury that 
the fraudulent acquisition of school lands, if it was fraudulent, would 
not constitute an offense against the United States, and unless con- 
nected with an intent to defraud the United States such évidence 
would be wholly immaterial. The court properly refused to give this 
instruction. The évidence was material as showing the foundation 
upon which the conspiracy was based and the method of procédure 
adopted by the défendants for carrying the conspiracy into eflfect. As 
said by this court in Perrin v. United States, 169 Fed. 17, 31, 94 C. 
C. A. 380,389: 

"The inachinery of the state land office was to be used as an instrument to 
carry out the purpose of the conspiracy and seeure the title to certain lands 
of the United States,, and it is no answer to this yiew of the acts of the par- 
ties to contend that the state was entltled to the lands a's sélections In lieu of 
other lands lost to the state." 

In our opinion the indictment is sufificient, and there was no error 
in refusing the requested instruction. 

The judgment of the Circuit Court is affirmed. 
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STANDARD OIL CO. OF NEW YORK v. UNITED STATES. 

(Circuit Court of Appeals, Second Orcuit. May 2, 1910.) 

No. 199. 

1. Cabriers (§ 38*) — Violation of Interstate Commerce Act— Indictment 

OF Shipper for Receivin» Concessions. 

An Indictment of a shipper for receivmg rebates or concessions lu vio- 
lation of Elkins ActFeb. 19, 1903, c. 708, § 1, 32 Stat 847 (U. S. Conip. 
St. Supp. 1909, p. 1138), prohlbiting the grantin^ or recelvlng of any re- 
bate or concession whereby property shall by âny device whatever be 
transported in Interstate commerce for less than the filed and publish- 
ed rates, whlch charges that défendant recelved a concession from such 
rates on a specifled shlpmetit, Is suffieiently spécifie and need not specif- 
ically charge the actual payraent of the unla^yful lower rate, whlch Is a 
matter of proot. 

[Ed. Note. — For Other cases, see Carriers, Dec. Dlg. § 38.*] 

2. Commerce (§ 33*)— Subjeots of Régulation— Transportation of Goods 

—Interstate Commerce Act— Shipments Made Undeb "Common Ar- 
rangement." 

Under the provision of Interstate Commerce Act Feb. 4, 1887, c. 104, 
§ 1, 24 Stat. 379 (U. S. Comp. St, 1901, p. 3154), that "the provisions of 
thls act shall apply to any common carrier or carriers engagea In the 
transportatlon of passengers or property * * * under a common con- 
trol, management or arrangement for a contlnuous carriage or shlpment 
from one state * • * to any other state," as a gênerai rule a "com- 
mon arrangement" Is establlshed by proof of a shlpment under à througU 
bUl of ladjng and a continuons Interstate carriage thereunder, coupled 
wlth proof of concerted action among the Connecting carriers with regard 
to the payment of the charges and the receipt and movement of the traf- 
fie, even If an agreed division of a single through rate Is not shown. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 26; Dec. Dig. 
i 33.*] 

3. Commerce (| 33*) — Subjeots of Régulation— Transportation of Goons 

—Interstate Commerce Act— "Through Bill of Ladinq." 

A bill 6t ladlng whlch acknowledges the reçelpt of merchandlse con- 
signed to a point In another state, names tbe route and railroads over 
whlch the shlpment is to be made, contains an agréement by the initial 
carrier to deliver to the next Connecting carrier, and provides that as 
to each carrier upon the route the service is to be rendered In accord- 
ance with the conditions stated therein, Is a "througli bill of ladlng," 
having référence to the usual method in use by Connecting carriers. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 26; Dec. Dlg. 
§ 33.*] 

4. Carriers (§ 38*) — Interstate Commerce Act^^oncert of Action Among 

Carriers. 

Evidence considered, and hcld sufficient to support a flnding that there 
was a concert of action among the Connecting carriers transporting an 
Interstate shlpment of merchandise in respect to the charges and the 
through movement of the trafflc, the entire carriage having been made 
under a "blind" bill of ladlng issued by the initial carrier, whlch did 
not uame its own nor a througli rate. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.*] 

5. Carriers (§ 30*) — Interstate Commerce Act— Joint Tarifes— Applica- 

tion. 

A tariff rate between two iwints on différent railroads, flled and pub- 
llshed by one company and coùcurred in by the otlier, which does not 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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déslgnate any particular route, must be held aa a matter of law to ap- 
ply to the natural and direct route oyer the Unes of the two companies 
between the deslgnated points, and to constltute the lawful rate over 
such route. 

[EM. Note. — ^For other cases, see Carriers, Cent IMg. § 81; Dec. Dig. 
§ 30.*] 

Q. Cabriers (§ 38*) — Interstatb Commerce Acjt— Prosecution of Shippeb 
roR Receivinq Concessions— Sufficienct or Evidence. 

Evidence held sufficient to support a verdict flnding that défendant 
knowingly accepted concessions as a shipper from the lawl'ul rates es- 
tablished by railroad companies in violation of Elklns Act Feb. 19, 1903, 
c. 70S, § 1, 32 Stat. 847 (U. S. Comp. St Supp. 1909, p. 1138). 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.*] 

7. Carriers (§ 51*)^-Bii.i.s of Lading — "Blind Billinq." 

The act of shlpping without statlng the charges is called "blind bill- 
ing." 
{.Ed. Note. — For other cases, see Carriers, Dec. Dig. § 51.*] 

In Error to the District Court of the United States for the West- 
ern District of New York. 

The Standard Oil Company of New York was convicted of a crim- 
inal offense, and it brings error. Affirmed. 

See, also (D. C.) 158 Fed. 536. 

Writ of error to revlew a judgraent of the District Court, Western district 
of New York, entered upon the verdict of a jury flnding the défendant gullty 
of violations of the act to further regula,te commerce of February 19, 1908, 
commonly known as the "Elklns Act." Act Feb. 19, 1903, c. 708, 32 Stat 
847 (U. S. Comp. St Supp. 1909, p. 1138). In the foUowing statement and 
opinion the parties are deslgnated as in the court below. 

There are 40 counts In the indlctment and the offense charged in each of 
them is the aceeptance of a concession from published and flled tariffs on the 
Interstate transportatlon of petroleum. Each count covers the transporta- 
tion of a car load of oil on a date between August ] 5, 1904, and May 17, 1905. 
In 28 counts the transportatlon is between Olean, N. Y., and Rutland, Vt, and 
In the remalning 12 counts, between sald Olean and Bellows Falls, Vt. The 
allégations of a typical Indictment are, in substance, that the Pennsylvanla 
Bailroad Company, the New York Central & Hudson River Railroad Com- 
pany, and the Rutland Railroad Company were common carriers engaged in 
the transportatlon of property over thelr Connecting rallroads from Ôlean, 
N. Y., to Rochester, N. Y., thence to Norwood, N. Y., and thence to Rutland, 
Vt, under a common arrangement for continuons carrlage; that the pub- 
lished and flled tariff and, consequently, the lawful rate of the Pennsylvanla 
and New York Central Rallroads for the transportatlon of petroleum was 
261^ cents from Olean to Norwood, and that the rate of the Rutland road 
from Norwood to Rutland was Î28 per tank car ; that the défendant knew 
the fore;going facts ; that the sald common carriers, at the defendant'a re- 
quest, unlawfuUy transported over sald route a car load of oil in a tank car 
at a rate lower than that named in sald tariff ; and that thereby the défend- 
ant knowingly accepted and received a concession in violation of the statute. 

The following is a statement of the facts in the case whlch are undisputed, 
although the parties draw différent inferenees tberefrom: 

The shipments in question were made on orders sent to the Vacuum Oil 
Company, a corporation doing business at Olean, N. Y., by the défendant 
througb its agents In Verniont. The shipments were delivered by the Vacuum 
Company to the Pennsylvanla Railroad at Olean. Wlth each shlpment the 
Va'-uum Company delivered to the railroad agent a shlpping orcler and bill 
of lading; one belng a dupllcate of the other. ïhe agent retained the shlp- 
ping order and slgiied the receipt on the bill of lading and returned the lat- 

•îcj Bt':W cases see same topic & | numeek In Dec. & Am. Dlgs. 1907 to date, & Eep'i Indexe» 
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ter to the Vacuuni Company. The Vacuum Oil Company indicated In Ita 
shipping order and blU of lading the route whleh the transportation should 
take, vlz., by the Pennsylvania to Roehester, by the New York Central to 
Norwood, and by the Rutlaud Railroad to Rutland.i At the time of each 
shipment a postal card was sent by the \'acuum Company to the defendant's 
agent at the place of destination notifylng hlm of the shipment. Thèse no- 
tices stated the aforesaid roule as that over which the shipnients would move. 

The wayblll contained no stateuiént of the rate, but did contaln the fol- 
lowing direction: "Agent N. Y. C. and H. R. R. R., Roehester, N. Y., prepay 
charges from Roehester to Norwood and charge to the Standard OU Company 
of New York." This method of billing, wlthout stating the charges, is call- 
ed "blind billing." 

When the car arrived at Roehester it was transferred from the Pennsyl- 
vania to the New York Central tracks, and a transfer card was dellvered 
from the one railroad to the other. Thereupon the New York Central's agent 
made eut a waybill covering the transportation from Roehester to Norwood, 
and sent the same to the Central's agent at Norwood. Thls wayblll stated 
the rate and the aggregate freight chajrge for the transportation between 
Roehester and Norwood. At Norwood the car was switched from the Cen- 
tral's tracks to the traeks of the Rutlaud Railroad, and by that road was 
hauled to the Vermont points and dellvered to the defendant's agents. 

The rate charged by and paid to the Pennsylvania for the transportation 
from Olean to Roehester was 9 cents per barrel ; to the New York Central 
for the transportation from Roehester to Norwood, 9 cents per hundred 
pounds, and to the Rutlaud Railroad for the transportation from Norwood 
to Rutlaud, $28 per tank car. This 9 cents per barrel rate of the Pennsyl- 
vania road was under a rate order in force at the time of the shlpments 
which was marked "not to be posted," and was not published or flled. The 
9 cents per hijndred pounds rate of the New York Central was under an un- 
pTiblished rate order also marked "not to be posted," and which was in force 
at the time of the shipnients. This rate, however, applied only to shlpments 
destined to points on the Rutland road beyond Nonvood. No tank shlpments 
were made to Norwood, and the rate npon ail shlpments which stopped at 
Norwood was higher. The rate pald tlie Rutland road was in accordance 
with its lawfuUy flled tariff. 

The tarife npon petroleum and Its products from Olean, N. Y., to Norvv'ood, 
N. Y., as published and flled with the Interstate Commerce Commission by 
the Pennsylvania Railroad in April, 1904, was at the rate of 2G% cents per 
hundred pounds. A concurrence iii this rate was duly flled with the Com- 
mission by the New York Central Railroad. No revoeatiou of this tarifiC or 
of the concurrence therein had been made prior to the shlpments in ques- 
.^ . , — — '. i — ' — 

1 The lollowing Is a copy of Une material parts of a biU of lading: 

"Receivcd from Vacuum OU Co., by Pennsylvania Railroad Co., the property descrlb- 
ed below, in apparent good order, except as noted (contents and condition of contents 
of packages unknown), marked, ccngigued and designated as indicted below, which said 
Company agrées to c'arry to the said destination, if on its road, otherwise to deliver 
to another carrier on the route to said destination. 

'*It is mutually agreed, in considération of the rate of freight hereinafter naijied, as 
to each carrier of ail or any of said property, over ail or any portion of said route to 
destination, and as to each party at any time interested in ail or any of said property, 
that every service to be perfbrmed hereunder, shall be subject to ail the conditions, 
■whether printed or written, herein contained, and which are hereby agreed to by the 
shipper and by him accepted for himself and assigns as just and reasonable. Upon 
ail the conditions, whether printed or written herein contained, it is mutually agreed 
that the rate of freight from to is to be in cents per 100 pounda. 

"Consignée, Standard Oil Company, 

"Destination, Rutland, Vt. 

"Penna. RR—Roch—NYC— Norwood— Rut. R. R. 

"Agent Olean, N. Y. Blind Bill to Roehester, N. Y. 

"Description of Articles 

• **•«*.«**«* • « • 

"Tanks Reflned Oil UTL 7295 

"Agent Roehester, N. Y., prepay through to Norwood and charge to Standard Oil Co. 

of New York. 

*********** * * * 

"The conditions upon which the above mentioned property is received for transporta- 
tion are printed on the back hereof." 
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tion, and no other tarifCs of the Pennsylvanla and Central roads concerning 
rates for the transportation of oil between Olean and Norwood, or by either 
road for part of the distance, were flled with the Commission du ring the 
tlme of such shipment. It did not appear, however, that any shipments of 
oil had ever been made from Olean to Norwood at the 26i/^-cent rate. ïhis 
rate upon the shipments In question aniounted to much more than the rate 
actually charged and paid. 

There were two possible routes over which shipments could hâve moved 
from Olean to Xorwood. One was the fairly direct route by way of Roches- 
ter which the shipments actually took. Another was a more roundabout route 
over the Pennsylvanla from Olean to Buffalo, and thence over the New York 
Central hy way of Suspension Bridge and Charlotte, N. T., to Norwood. The 
publlshed tariff did not designate the route which shipments made thereun- 
der should take, but coutained the foUowing statenient; "Route in accordance 
with agreed percentages ;and as designated within." It did not appear thàt 
any oil was ever carried over the route by way of Buffalo. 

Other material facts are stated in the opinion. 

Kenefick, Cooke & Mitchell (Daniel J. Kenefick and Martin Carey, 
of counsel),' for plaintifif in error. 
. S. Wallace Dempsey, Spécial Asst. U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
question raised by the défendant in this case may be conveniently con- 
sidered in the order stated in its brief. In the first place, the dé- 
fendant contends that the indictment was insufficient in that it failed 
to allège payment of the alleged unlawful rate, and that proof of the 
payment of such rate was erroneously received. This question was 
raised by demurrer, and was preserved on the trial by motions to dis- 
miss. Évidence of payment of the rate was ofïered upon the trial and 
was received over the defendant's objection and exception. 

The statute under which the indictment was framed (section 1 of 
the act of February 19, 1903, known as the "Elkins Act") as it existed 
at the time of thèse transactions, is printed in the footnote.'' 

- "Section 1. * * * The willful failure upon the part of any carrier subject to said 
acts to file and publlsh the tariffs or rates and charges required by said acts or strlctly 
to observe such tariff until changed according to law. shall be a misdemeanor, and up- 
'on conviction thereof the corporation ofEendlng shall be subject to a fine of not lees 
than one thousand dollars nor more than twenty thousand dollars for each offense ; and 
it shall be unlawful for any person, persons, or corporation to offer, grant, or give or 
solicit. accept, or receive any rebate, concession, or discrimination in respect of the 
transportation of any property in interstate or foreign commerce by any common car- 
rier subject to said act to regulate comm'erce and the acts amendatory thereto whereby 
any such property shall by any device whatever be transported at a less rate than that 
named in the tarilïs publlshed and flled by such carrier, as is required by said act ta 
regulate commerce and the acts amendatory thereto, or whereby any other advantage Is 
given or discrimination is practiced. Every person or corporation who shall offer, grant,. 
or give or solicit, accept or receive any such rebates, concession, or discrimination shall 
be deemed guilty of a misdemeanor, and on conviction thereof shall be punished by a 
fine of not less than one thousand dollars nor more than twenty thousand dollars. In 
ail convictions occurring after the passage of this act for offenses under said acts to 
regulate commerce, whether committed before or after the passage of this act, or for 
offenses under this section, no penalty shall be imposed on the convicted party other 
than the fine prescribed by law, imprisonment wherever now prescribed as part of the 
penalty being hereby abolished. Every violation of this section shall be prosecuted in 
any court of the United States having jurisidiction of crimes within the district in 
which such violation was committed or through which the transportation may bave been 
conducted, and whenever the offense is begun in one jurisdiction and completed in an- 
other it may be dealt with, inquired of, tried, determined, and punished in either juris- 
diction in the same manner as if the offense had been actually and whoUy committed 
therein." 
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The portions especially relevant to the questions now ttnder consid- 
ération are thèse : 

"It shall be unlawful for auy ♦ • * coriwration to * • * accept 
or recelve * • * any concession ♦ * * in respect of tiie transporta- 
tion of any property in Interstate * * * commerce by any cotnm-on car- 
rier * * * whereby any such property shall, by' any devlce whatevér, be 
transported at a less rate than that named in the tariffs publlshed and flled 
by such carrier." 

_ The indictment in the several counts charges that thé common car- 
riers transported the property in question for thç défendant; that its 
transportation was interstate commerce ; that the transportation papers 
sho\yed a rate and charge less than the lawfully filed rate for such 
service, and that the rate charged to the défendant was less than the 
lawful rate which it should hâve paid. The indictment then charges 
that the défendant, in the manner stated, "didknowingly accept and re- 
ceive" f rom the common carriers a concession in respect to the trans- 
portation of its property in interstate commerce. 

It will be observed that the indictment follows, substantially, the 
language of the statute. The gist of the offense charged was the re- 
ceipt of the concession, and that is expressly alleged. The other stat- 
utory éléments of the offense are also f uUy stated. The indictment 
f airly informed the défendant of the offense charged against it, and of 
that which it was called upon to meet at the trial. Acts are set forth 
with reasonable particularity of time, place, and circumstance. The 
indictment seems clearly to be sufficiently definite and certain to en- 
able a conviction under it to be pleaded in bar of any subséquent prose- 
cution for the same cause. While it is not always enough to charge 
statutory offenses in the language of the statute, and while it may 
not be sufïicient to charge violations of this statute in its language 
alone, we think this indictment states the offense charged with ail the 
particularity required. 

In the very récent case of Armour Packing Co. v. United States, 
209 U. S. 56, 83, 38 Sup. Ct. 428, 436 (52 L. Ed. 681)— a prosecution 
tinder the Elkins act — the Suprême Court said: 

"It is alleged that the indictment Is insnfflcient, In that it falls to set ont 
the kind of devlce by which trafflc was obtained, and of what the concessioii 
eonslsted, and how it was granted. Authorities are dted to the proposition 
that in statutory offenses every élément must be distinctly charged and alleg- 
ed. This court has frequently had occasion to hold that the accused is en- 
titled to know the nature and cause of the accusation against him, and that 
a charge must he sufficlefttly definite to enable him to make his défense and 
avail himself of the record of conviction or acquittai for hls protection 
against further prosecution and to inform the court of the facts charged, so 
that it may décide as to their sufflclency In law to support a conviction, if 
one be had, and the éléments of the offense must be set fôrth in the indict- 
ment with reasonable particularity of time, place and circumstance. And it 
is true it is not always sufticlent to charge statutory offenses in the language 
of the statutes, and wherethe offense ineludes generlc terms it is not suf- 
flcient that the indictment charge the offense in the same generlc terms, but 
It must State the particulars. L'ïlted States v. Hess, 124 U. S. 483 [8 Sup. 
et. 571, 31 L. Ed. 516] ; Evans v. United States, 153 U. S. 584 [14 Sup. Ct. 
934, 38 L. Ed. 830]. But au indictment which distinctly and clearly charges 
each and everj' élément of the offense iutended to be charged, and distinctly 
advises the défendant of what he is to meet at the trial, is sufficlent." 
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Ànd in the still later case of New York Central R. R. v. United 
States, 318 U. S. 481, 497, 29 Sup. Ct. 304, 308 (53 L. Ed. 613)— an- 
other prosecution under the same act — the Suprême Court said : 

"Objections were made to the suffieiency of the iudictment based upon its 
want of partleularlty In describlng the offense intended to be charged. Sec- 
tion 1025 of the Revised Statutes of the United States (TJ. S. Comp. St. 1901, 
p. 720) provides that no judgment upon an Indietineiit shall be afCected by 
reason of any defect or iuiperfeetiou in matter of form whk-h shall not tend 
to the préjudice of the .défendant, and, unless the substantlal rlghts of the 
accused were prejudlced by the refusai to requlre a more spécifie statement 
of the manner ,ln which tho offense wa.s commltted, there can be no reversai. 
Connors v. United States, 1.58 TJ. S. 408, 411 [15 Sup. Ct. 951, 39 L. Ed. 103.3] ; 
Armour Paeking Co. v. United States, 209 U. S. 56, 84 [28 Sup. Ct. 428, 52 L. 
VA. GSl]. Au exaniinatiou of the indictment shows that it specifically states 
the éléments of the offense with sufflcient particularity to fuUy advise the dé- 
fendant of the crime charged and to enable a conviction, Jf had, to be plead- 
ed in bar of any subséquent prosecution for the same offense." 

But it is urged that the Circuit Court of Appeals for the Seventh 
Circuit in the case of Standard Oil Company of Indiana v. United 
States, 164 Fed. 3?6, 90 C. C. A. 364, held that the consummation of 
the offense of accepting a concession is the payment of the alleged un- 
lawful rate ; that payment is an essential ingrédient of the offense ànd 
that the présent indictment is insufificient because it fails to specifically 
aver that payment of the unlawful rate was made. We are inclined 
to think that payment must necessarily be inferred f rom any reasonable 
interprétation of the language of the itidictment. But it is unneces^ 
sary to sp décide. As already shown, the offense charged was the 
acceptance of a concession. Proof of payment might be necessary 
to show the fact of the concession. There might be no concession 
established until payment should be shown. But it does not follow 
that it was necessary in charging the concession, to plead the évidence 
required to prove .it. And we think the décision referred to entirely 
consistent with thése views. In that case Judge Grosscup said (p. 
385) : . . ' 

"The offense denouhced in the statute, and charged in the indictment, is 
the accepting by the plaintiff In error of a concession in respec-t to the trans- 
portatlon of projjerty In Interstate commerce, whereby such property was 
transported àt a less rate than that named in the tariffs published and flled. 
* * * And there is no basis tn the statute for holding that in the case of 
accepting a concession the transaction is consummated, and the door of re- 
pentancé Is closed, at any earller moment than in the case of accepting a re- 
bate. So proof that a shipi^er has agreed to accept a concession — stopping 
there — whether the proof be embodled in way hills, or book entries, or form- 
ai contracta, will not support an Indictment for accepting a conee.s.slon, untU 
the Intended wrong becomes an accompllshed fact. Of course the Irrévocable 
imay be reached and the transaction consummated in other ways than by 
money settlements, as by the offsetting of mutual aeconnts. The point is 
that the transaction, as a transaction, must be consumniated." 

It is évident that what the court was considering was the "proof" 
required to establish the concession alleged in the indictment to hâve 
been accepted. There is no intimation that it was necessary to plead 
such proof. The court said that évidence of payment of the unlawful 
rate was necessary to show a consummated transaction, and, conse- 
quently, the évidence of payment which was offered in the présent 
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case was properly receîved. There was no error în overrnling the 
demurrer or in admitting the évidence. 

The second contention of the défendant is that the proof failed to 
establîsh that the carriers engaged in this transportatipn under a com- 
mon arrangement for the continuons interstate carriage and shipment 
of the oil. The Elkins act appHes only to common carriers subject to 
the provisions of the act to regnlate commerce, and the first section of 
the latter act, as it existed at the time of the transactions in question, 
provided : 

"That the provisions of this act shall apply to any common carrier or car- 
riers engaged In the transportation of passengers or property wholly by rall- 
Tctaâ, or partly by railroad and partly by water when both are used, iinder 
a common control, management or arrangement for a continuons carriage or 
shipment, from eue state * * * of the United States * ♦ ♦ to any 
other State • * • of the United States." 

It is not contended that the carriers in this case were under any 
"common control or management." So the inquiry is whether there 
was a "common arrangement" among them witliin the meaning of the 
statute. And this involves at the outset an inquiry as to the meaning 
of the phrase "common arrangement." 

In the very récent case of Mutual Transit Co. v. United States 
(decided by this court April 4, 1910) 178 Fed. 664, we had occasion to 
consider the meaning of this phrase. In that case the question was 
whether a water carrier had entered into a common arrangement with 
railroad carriers for the transportation of certain freight. We stàted 
that the évidence might hâve been sufficient to establish a common ar- 
rangement had it not been shown that the real antécédent contract was 
entirely inconsistent with the inferences naturally to be drawn from 
such évidence. With respect to the meaning of the phrase we said: 

"The phrase 'common arrangement,' In vIew of its context, evidently means 
an agreement or uuderstandiiig between Connecting carriers with respect to 
the transportation of merchandise and tlie charges and the division of the 
charges to be made therefor. * * * It Is not neeessary that a 'common 
arrangement' should be established by proof of formai concurrences in tar- 
iffs aud division sheets. In the absence of a prior spécial agreement we 
think that a 'common arrangement' uiight be established by receiving and 
carrylng freight under a through bill of lading stating a division of the 
charges." 

The case, however, which is more applicable to the facts in this case 
is the leading case of Cincinnati, New Orléans & Texas Pacific Ry. v. 
Interstate Commerce Commission, 163 U. S. 184, 193, 16 Sup. Ct. 700, 
704, 40 L. Ed. 935, commonly called the "Social Circle Case." In that 
case it was held that when a state railroad whose road lies within the 
limits of a state enters into the carriage of foreign freight by receiv- 
ing the goods on foreign through bills of lading, and participâtes in 
through rates and charges, it becomes a party to a common arrange- 
ment for continuing interstate carriage and is subject to the provisions 
of the Interstate Commerce Act (Act Eeb. 4, 1:887, c. 104, 34 Stat. 379 
[U. S. Comp. St. 1901, p. 3154]), Mr. Justice Shiras said: 

"Ail we wlsh to be nnderstood to hold is that when goods shipped under a 
through bill of lading, from a point in one state to a point lu auother, are 
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received in transit by a state common carrier, under a conventional division 
of tlie cBarges, sucli carrier must be deemed to liave sutijected its road to 
an arrangement for a continuons carriage or sliipment within tUe mean- 
ing of the act tO regulate commerce. Wlien we speak of a through bill of 
lading we are referring to tlie usual metliod in use by Connecting compa- 
nies, and must not be understood to imply that a common control, manage- 
ment or arrangement might not be otherwise manifested." 

See, also, Louisville, etc., R. Co. v. Befilmer, 175 U. S. 648, 20 Sup. 
Ct. 209, 44 L. Ed. 309. 

But while thèse décisions say that a common arrangement may be 
shown by shipments under a through bill of lading and an agreed di- 
vision of the charges, it is clear, as pointed out by Mr. Justice Shiras, 
that such an arrangement might be shown in other ways. Even if an 
agreed division of a single through rate were not shown, we are satis- 
fied that, as a gênerai rule, a common arrangement would be estab- 
lished by proof of a shipment under a through bill of lading and con- 
tinuous interstate carriage thereunder coupled with proof of concerted 
action among the Connecting carriers with regard to the payment of the 
charges and the receipt and movement of the traffic. We approve the 
language of the Circuit Court of Appeals for the Eighth Circuit in 
Chicago, Burlington, etc., R. R. v. United States, 157 Fed. 833, 85 
C. C. A. 194: 

"In the concert of action, in tlie successive receipt and movement of tlie 
trafflc by the Connecting carriers under througli bills of lading for continuons 
carriage, is manifested the 'common arrangement' contemplated by the act of 
Congress." 

We shall therefore consider the question whether there was évidence 
to warrant the jury in finding a common arrangement in this case 
along the following lines : (1) Were the shipments made upon through 
bills of lading? (2) Was there contiquous interstate carriage pf the 
f reight ? (3) Was there concert of action among the carriers w,ith re- 
spect to the, charges and the interstate movement of the traffic? 

As already shown, the bill of lading in this case (one being typical 
of ail) acknowledges the receipt of the.oil by the initial carrier at 
Olean, N. Y., and contains its agreement to deliver to the Connecting 
carrier upon the route. It provides that as to each carrier upon the 
route the service, is to be performed in accordance with the conditions, 
stated therein. The consignée named is the Standard Oil Company. 
The destination is Rutland, Vt. The route is by the Pennsylvania 
road to Rochester, by the New York Central Railroad to Norwopd,' 
and by the Rutland road to destination. Several conditions on the 
back relate entirely to transportation over Connecting roads. Now, 
in the extract from the décision in the "Social Circle Case" already 
quoted, Mr. Justice Shiras said : 

"When we speak of a through bill of lading we are referring to the usual 
methôd in use by Connecting companies." 

As thus described, we hâve no doubt that the bill of lading in this 
case was a through bill of lading. We are satisfied that it was in the 
form usually employed by Connecting railroads and it was the onlybill 
of lading which covered the shipment from its beginning in the state 
of New York to its end in the state of Vermont. We think that a bill 
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of ladîng in which the initial carrier should agrée to carry the freight 
through to its destination beyond its own road — which the défendant 
contends is the only possible through bill of lading — would be unusual 
in its nature, andthat the application of the décisions to which we hâve 
referred is not confined to cases of such bills. Indeed, even if we use 
exact terms, we are not at ail certain that a bill of làding covering a 
shipment front point of origin to place of destination is any less a 
through bill of lading because it limits the liability of the initial car- 
rier. In Houston Navigation Co. v. Insurance Co. of North America, 
89.Tex. 1, 8, 33 S. W. 889, 891 (30 h. R, A. 713, 59 Am. St. Rep. 17), 
the Sttpreme Court of Texas said : 

''It has been generally held that where a carrier In one state receives a; 
coimnodHy for shipment by a contipuous trlp over its own Une and Con- 
necting lines, giving a through bill of lading to the point of destination with 
the provision that its own liability shall ceasé upon dellvery to its connect-. 
Ihg Une at a poloit withln the state where it was recel ved, such transporta- 
tion is to be consldered as Interstate commerce, and the carrier Is but one of 
8evera.l agencies employed." 

Upôn the question whether there was a continùing carriage of this 
freigbjt from Olêan to Rutland, there ig, little room for discussion. It 
is'not disptited that each tank car was hauled in the cbndition in which 
it was when delivered to the initial carrier to the point of destination 
continudusly and without any unnecessary delay. 

We hâve it, then, undisputed that a continuous interstàte transporta- 
tion service was rendered under what, as a matter of law, amounted to 
a through bill of .lading, and the next inquiry is whether there was 
évidente to warrant the jury in finding the necessary concerted action 
arnohg the carriers. 

It is Clear that there was évidence to warrant the finding that there 
was ari agreement betwéen the défendant and the différent carriers be- 
fdre'the shipments wére made.' Thé 'shiprtients were "blind billed"; 
i. e., no raté vsrais designated by the Pénnsylvània from Olean to Roch- 
estër,; Which nitist hâve been the resuit of a previous arrangement. 
The charges of the NeW York Central were marked "prepaid" when 
they were not in fact prepaid, which would hâve reqùired an anté- 
cédent agreemeint. So the freight charges were marked for settle- 
me'nt through thè gênerai officers of the railroad, -vvhich was unusual. 
So, tpo, the fact that the Rutland rate on oil was â commodity rate 
and that the shipments of the Vacuum Company were the only ship- 
ïiïehts likely to take it was proper to be considered in determjning 
•whether there had been a previous arrangement with that road. There 
was other testimony iii the record vvith respect to methods of shipment 
and manner of payment likewise tending to show an antécédent agree- 
ment between the défendant and the différent carriers. 

The testimony indicated, showing an antécédent agreement between 
the défendant and the carriers, tended also to show agreement or, at 
least, concert of action among the carriers themselves. There was- also 
mùch other évidence to the same effect. The testimony with respect 
to thè making and coUecting of the charges goes far to show con- 
certed action. The Pennsylvania road sent its shipments "blind billed." 
It heither riamed its own rate nor stated a through rate. It accepted 
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the shipments linder an order to the agent of the New York Central 
to pay through' to Norwood. The New York Central and the Rut- 
land received the f reight under the single through bill of lading and 
issued no bills of lading of their own. The New York Central gave 
a rate for the carriage f rom Rochester to Norwood which, as we hâve 
seen, applied only to through shipments. Ail the rOads treated the 
shipments as through, and not as local, shipments and they renderCd 
the entire transportation service without other direction or instruction 
than the original shipping order to the Pennsylvania road. The 
method of forwarding at junction points and the manner of settlement 
of accounts also indicated an understanding among the carriers. With- 
out reviewing the évidence in détail, we are satisfied that there was 
sufficient to warrant the jury in finding that there was concert of ac- 
tion, if not express agreement, arriong the carriers with respect to the 
contiiluous carriage of this freight, and, consequently, that a common 
arrangement was established. 

The third contention of the défendant is that the trial court erred 
in holding that the 26i/2-cent rate between Olean and Norwood was 
the lawful rate applicable to thèse shipments. As shown in the state- 
ment of facts, thé tariff filed with the Interstate Commerce Commis- 
sion by the Pennsylvania road and concurred in by the New York 
Central fixed the rate on petroleum and its products from Olean to 
Norwood at 261/^ cents per hundred pounds. The tariff provided 
that the "route shoûld be in accordance with agreed percentages and as 
desighated within." The tariff, however, did not designate the route, 
and no percentage sheets were filed with the Commission. Under 
thèse circumstances, we think that the route to which the tariff applied 
was the natural and direct route froni Olean to Norwood by way of 
Rochester, which the shipments in question took. That seems to 
hâve been the only real route between the two points. The route by 
way of Buffalo was roundabout, and required the hauling of the 
freight for a considérable distance in a direction opposite from Nor- 
wood. It was rather a possible way than a route, and it did not appear 
that any petroleum had ever been rrioved over it. We think that ship- 
pers in gênerai had a right to rely upon the published rate as the 
lawful rate over the direct and natural route between the designated 
points, and that it was binding upon the railroads for such route. 

It must be clearly borne in mind that the primary purpose of the act 
to regulate commerce in requiring the filing of tariïïs with the Inter- 
state Commerce Commission was to fairly apprise shippers of the rates 
to be paid and to secure uniformity in charges. It is to be presumed 
that carriers in filjng tariffs will act in good faith to carry out those 
purposes. , It cannot be assumed that they will file schedules to serve 
as devices to évade the law. We are unwilling to assume that the car- 
riers in this case filed the 26i/^-cent rate from Olean to Norwood 
merely to afford a basis for discriminations to favored shippers. Still, 
if no oil ever moved by way of Buffalo, if the Buffalo route were 
really not a route at ail, and if the published rate were intended to 
apply over it alone, leaving the direct and natural route \yithout any 
filed rate, it is difficult tp see any object in filing the rate consistent 
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with the obligations which the railroads Owed the public. But îf the 
objéct were to deceive, it is sufficient to say that, in Gur opinion,; the 
carriers did not go far enough to accomplish it — ^tbat the rate which 
they filed in the manner in which they filed it made it applicable, even 
if not intended, to the real and direct route between the two points. 
That it might also haVe been applicable to the Buffalo route is im- 
material. 

The situation is not materially différent if we assume that the réf- 
érences to agreed percentages required shippers to look up the unfiled 
percentage sheets. There was, in our opinion, nothing upon those 
sheets sufïiciently clear and certain to, fairly apprise an intending ship- 
per that; the tariff upon petroleum was inapplicable to the direct route, 
but did apply to a route over whiçh petroleum was never hauled. 

The défendant contends that the published tariff was not sufficiently 
definite and complète to constîtute a lawful tariff. It urges that a 
shipper who desired to ascertain whether the. tarifï was applicable by 
way, qf Jlochester.could obtain no information upon the subject from 
the files of the Interstate Commerce Commission. In our opinion, 
however, as already stated, the fair presumption wpuld be — and the 
shipper could rely upon it— that the filed route applied to the natural 
and direct route over the t,vyo roads which was via, Rochester. 

The défendant also urges that the question whether the 26i/2-cent 
rate applied to, thèse shipments should hâve been submitted to the 
jury. But the construction qf the documents was for the court, and 
we think, that the court was right in ruling that the 26i4-cent rate was 
the lawful rate applicable to thèse shipments ; that it was the pub- 
, lished and filed rate which the carriers having filed were bound by, 
and which, under the Elkins law, a person or corporation could be 
found guilty of accepting a concession from. 

The fourth contention of the défendant is that the trial court erred 
in ruling that the rate paid to the Pennsylvariia Railroad for the trans- 
portation from Olean to Rochester and the rate paid to the New York 
Central Railroad for the transportation from Rochester to NOrwood 
were not the lawful rates so far as the défendant was concerned. As 
shown in the discussion of the last point the lawful rate, so far as the 
carriers were concerned, for thèse transportation services, was the pub- 
lished and filed rate. As it is admitted that the défendant had knowl- 
edge of this published rate, it was also the lawful rate so far as the 
défendant was concerned. We think this contention of the défendant 
without îoundation. 

The fifth contention of the défendant is that the évidence was in- 
sufficient to warrant the jury in finding that thé défendant knowingly 
committed the offense charged. The défendant also contends that the 
trial court made erroneous rulings and gave erroneous instructions 
upon this feature of the case. Now, without reviewing it, it seems 
sufficient to say that, in our opinion, there was évidence in the case 
which, with ail the circumstances and the inferences properly to be 
drawn therefrom, warranted the jury in finding: (1) That the défend- 
ant bef dre thèse shipments were made had entered into an arrangement 
with the carriers with respect to the bilHng, the rates, the payment of 
thé frëight, and the continuons interstate carriàge of the oil. (2) That 
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the défendant knew that the rates which it paid in accordance with its ' 
arrangement with the carriers amounted to less than the published 
and filed rate for the transportation service. 

It follows, then, that if the défendant regarded the pubhshed rate 
as appHcable to the route over which the cil, with its knowledge, was 
shipped, it knowingly accepted a concession from such rate. And if 
it did not se regard the pubhshed rate, if the fihng of the rate and the 
entire course of deaUng between the défendant and the carriers 
amounted merely to a device to circumvent the law, to mislead other 
shippers and tO dîscriminate in favqr of the défendant, stih none the 
less, as we hâve shown, was the pubhshed rate the lawful rate appli- 
cable to the shipments and none the less was the concession therefrom 
a concession in violation of the statute. 

In our opinion, the évidence was sufficient to warrant the jury in 
finding that the défendant knowingly accepted a concession, and we 
find no error in the ruHngs or instructions regarding the defendant's 
guilty knowledge. 

With respect to the remaining contentions of the défendant, it is 
enough to say that we hâve carefully examined and considered them 
ail, and we find no prejudicial error in the rulings or charge of the 
trial court complained of . 

The judgment of the District Court is affirmed. 

NOTE. — The following is the opinion of Hazel, District Judge, in 
the court below : 

Hazel, District Judge. This is a motion by défendant for a new trial and 
In arrest of jud,sment upon elainied insufRciency of the indîetnient and excep- 
tions to the ruling of the court and its refusai to Instruct the .lury a.s re- 
quested. The indictment contalns 40 counts, and charges the acceptance Tsy 
the défendant of concessions on Interstate transportations of petroleum and 
its products from a published and file<l tarife of rates, in violation of section 
1, Act Feb. 19, 1903, c. 708, 32 Stat. 847 (U. S. Conip. St Supp. 1909, p. 1138), 
commonly known as the "Elkins Act." Upon ail the counts the jury returned 
a gênerai verdict pf guilty as charged in the indictment. Various reasons are 
assigned on^behalf of the défendant why a ne^v trial should be granted; the 
principal on'e being that the Circuit Court of Appeals for the Seventh Circuit, 
in Standard OU Company of Indlana v. United States, 164 Fefl. 376, 90 C. C. 
A. 364, has, since the trial of this case, definitely decided that the glst of an 
offense of this character is the payment or settlement of the carrying charges 
at a lower rate than that filed and published with the Interstate Commerce 
Commission. If fallure to specifically allège payment in the indictment is a 
substantial omission, then the ob.1ection which was first raised in the présent 
case on demurrer is well founded and necessarily leads to a discharge of the 
défendant. But, on considération and examination of the authorities, I ad- 
hère to my original ruling on demurrer in so far that the indictment is not 
fatally détective for failing to specifically allège the unit of the offense or the 
spécifie payment or settlement at a concession rate, and that the carriers were 
bound to carry the nierehandise at the lawfu^ rate notwithstanding the con- 
ceded fact that the Initial carrier had facilities for transiwrting it over différ- 
ent routes. The proofs are that the lower rate of transportation of the com- 
modlty specified in 40 separate counts was actually paid by the défendant in 
10 monthly payments or settlemeuts, and aecordingly it is searcely concelvable 
wherein its substantial rights hâve been prejudiced by the décision on de- 
murrer unless it is true, as contended, that fallure to| allège payment at the 
lower rate was a fatal or prejudicial omission. In Standard Oil Company of 
Indiana v. United States, supra, upon an inçjictmeht charging the défendant 
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"with" acfeptlng and récèlving a concession," the leàrned court held, Judge 
Grosscijp writing. the opinion; that "the glst of the ofEense Is the acceptance of 
thè concession Irrespective of whether the property involved was carloads, 
trainloads or pounds," and that it was necessary that the transaction should 
hâve been consummàted' by payment or settlement, Thls holding by an appel- 
la te tribunal 1b entitled to great respect, and, as there are no conflicting déci- 
sions, it should be followed by the Circuit and District Courts in other dis- 
tricts In cases where the facts are precisely the samé. Haie v. Hilllker (O. C.) 
109 Fed. 273. From a careful readlng of the opinion, however, I am per- 
suaded that payments at the concession rates, though not dlrectly charged in 
the indictmènt, are included In the allégation that the défendant knowlngly 
accepted and received from the carriers a concession in respect to the trans- 
porta tion of certain of its property In Interstate commerce. ïhls allégation, 
if it stood alone, probably would not charge the crime with sufficlent direct- 
ness, but, when It is consldered and glven effect with the other averments 
showing the lawful rate and shipment at a lower rate, the offense of accept- 
Ing a concession Is fairly charged. Duubar v. United States, 156 U. S. 185, 15 
Sup. et 325, 39 L. Ed. 390; Smith v. United States, 157 Fed. 721, 85 Cv C. 
A. 353 ; Evans v. United States, 153 U. S. 588, 14 Sup. Ct.' 934, 38 L. Ed. 830. 
Moreover, It Is well settled that a statutory offense may be described in the 
words of the statute leaving it for a défendant to show In what respect he 
may be prejudiced by reason of the failure to allège in the indictmènt an élé- 
ment of the offense. Such is the holding of the anthoritles bînding upon thls 
court (Ledbetter v. United States, 170 U. S. 606, 18 Sup. Ot 774, 42 L. Ed. 
1162; Armour Packing Co. v. United States, 209 U. S. 83, 28 Sup. Ct 428, 52 
Jj. Ed. 681), and, accordingly, I hold thAt the paragraph at the end of the in- 
dictmènt read In connection with the more spécifie allégations sufficiently 
charges the essential' ingrédients oif the offense. Such allégations were suffi- 
dent in my opinion to acquaint the défendant with the partieular matters 
upon which the prosecution would rely at the trial and also as to the charac- 
ter of the évidence which the défendant would be called upon to meet. In en- 
tire consonance with this rule Is the récent décision of the Suprême Court In 
New York Cen-tràl & Hudson Eivet Rallroad Company v. United States, 213 
U. S. 481, 29 Sup. et. 304, 58 L. Ed. 613. 

It Is true that the trial proceeded against thé défendant upon the theory 
that the Interstate transporta tloh of each car loàd lot of pettoleum consti- 
tuted separatè and distinct offenses, and that payment was not the principal 
élément, although, as stated, it was prpven at the trial that the ^offenses weré 
consummated by 10 mbnthly payments at a rate lower than the established 
rate. It isàlsp true that the court in effect Instructed the jury that it wâs 
in their power to eonvlct the défendant of 40 separatè and distïnct offenses, 
or, at their option, to eonvlct the défendant of such counts oniy as the proofs 
warranted, and alsp thàt It was in their power to find the défendant guilty as 
charged in the Indictmènt. Glving effect to the subséquent décision of the Cir- 
cuit Court of Appeals for the Seventh Circuit, it follows that in the présent 
case the défendant could not be convlcted of more than 10 offenses as evl- 
denced by the payment of the concession rates which included différent ship- 
ments over the same route at différent tlmes. In United States v. Céfltral 
Verm<.int Rallway <C. O.) 157 Fed. 291, the indictmènt alleged in many counts 
différent agreéments for the payment of rebates, and It appeai-ed that the 
actual paytneht covering such agreéments wrs made on the same day. The 
question arbse whether there was one offense charged' in the indictmènt or 
whether êach âgre«ment constitutèd separatè and dl'sttnct violations Of the 
statute. It was substantially held by Judge Hough that the indictmènt was 
not subject to criticisiû, but that in , the ëvent of conviction the défendant 
could not bé penaliJîed upon separatè and distinct counts, eharging the agree- 
ment to aecept rebates, but only for the actual payment. Such was also the 
holding of Judgé Knappen ï'û United States v. Stearns Sait & Lumber Companj' 
(D. C.) 165 Fed, 7?5, and of Judge Trieber in United States v. Bunch (D; C.) 
165 Fed. 736. SloreoVer, It is qtiite evid^iit that thé jUry would bave con- 
vlcted the defèndatit of the offenses as evidenced by the payments of the con- 
cession rate, and' therefore It is difficult to see how the défendant was preju- 
diced by the asserted theory upon which the case was submltted to the jury. 
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The next point Is that the court shoiild hâve svibmitted to the jury as a 
question of fact whether tariff sheet, I. C. C. No. 4Ô9 (Exhlbit No. 41), eon- 
taining the 26%-c-ent rate [ilus .$28 per tank car for trausportatlon froni Oleau, 
N. Y., to RutUmd, Vt., applied to the route over xvhieb the toniiuodit.v «as 
transported. In thls connection the court was reqnested by the défendant to 
instruct the .jury as tollows: "That the défendant is chargeable ouly with 
such IvHowledge as to whether tariffi 459 was applicable to thèse shiimients as 
could hâve been obtalned ui>on reasoiiable, diligent inquiry." 

And asaiu ; "That the undlsputed évidence is that such reasonable and 
diligent inquiry of tlie officers a]id employés of the Pennsylvania Itailroad and 
the New York Central Kailroad who issued thèse tariffs and who had to do 
with tlie quoting of rates to «hippers would liave infornied the slii])])er that 
the tariff was net a])i)licable over the route wliich thèse sliipaients took, and 
the .iury may take that into account in determining whether there was auy 
intention on the part of the défendant to violate tlie law." ('onij)]iance with 
this request would hâve been inconsistent with the instructions of the court 
that as a matter of law the 2()y2-eent ,rate plus the $2S rate was the lawful 
rate, and that the routing over the Unes of the carrying railroad compauies 
via Rochester and Norwood to the iK)int of destination was covered aud in- 
cluded by such tariff. The court sulistantially instructetl the jury that as a 
matter of law the published and flled rate was the lawful rate, and that it 
included ail the routes available to the initial carrier for transporting the 
produçt to the iioint of destination. 

It wasproven. and the défendant admitted, that it had in Us possession. 
at the time of the transportatiou the tariff sheet, I. C. C. No. 45!), whlch, un- 
der the instructions of the court, covered the trausportatlon in oontroversy. 
No testiniony was offered to show th^it the défendant in, any eudeavor to as- 
certain the lawful rate had difficulty in so dolng on açcount of any anibiguity 
arlslng froni the printing on the cover of the tariff sheet of the words "route 
in accprdance with agreed percentages." The défendant did not make in- 
quiries of the carrying companies regardiug the turift of rates <)u the trans- 
portations specified in the iudictment or whether tarife sheet I, (j. C. No. 459 
applied to the transportation in controversy. If inquiries had been made 
by the défendant, it no doubt would hâve been informed bythe eniployers 
of the carriers that tariff sheet I. ^Ci 0. No. 459 did not apply to the Itochester- 
Norwood route in the absence of an agreement between the carriers as to per- 
centages. But, as no information on thls subject was sought, thé défendant 
was not in my opinion entitled to tlie instructions to the jury above ' iyuoted. 
That, in the estimation of the employés ôf the carriers, the ROchester-Norwood 
route was not included in the established tariff, can hâve no material bearing 
upon the defendanfs intention to violate the statute if it had knowledge of tlie 
lawful rate. The case of Armour l'acking Comiiany v. United States, supra, 
instructively bears upon the intention to violate the statute. There the ship- 
ment was under spécial contract as to the carrying rate ; the contraet carrying 
charges being the same as the published, and, llled rate. The court held that 
the spécial contract as to the rate charges was sul>ject to later clianges, and 
that the défendant conld not claim that lie believed he was acting within his 
légal rights in insisting upon the goods being carried at the contract rate. 
The Suprême Court, speaking of the defendanfs knowledge and guilty Intent, 
says: "The stipulated facts show that the shippers had liiiowledge of the 
rates published, aud shipped the goods under a contention of their légal 
right so to do. This was ail the knowledge or guilty intent that the act re- 
quired. A jnistake of Jaw as to the right to ship under the contract after 
the change of rate is unavailing upon well-settled prUiciples." So hère the 
défendant was elaiiued to hâve knowledge of the established rate aud the 
jury so found. If such rate included the route by which the property was 
carried as charged by the court, the défendant caunot be heard to say that it 
did not belleve such rate applied, but believed it applied to auother route. The 
défendant cannot assert its ignorance of the law in order to obtain relief 
from its provisions. Uevnolds v. United States, 98 U. S. 145. 25 Tj. Ed. 244 ; 
Jacobson v. Mass., 197 U. S. 11, 25 Sup. Cf. 358, 49 L. Ed. «4.'!. 

It is next eontended that the exclusion of the 19-cent tariff for transporta- 
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Mon of petroleum between Olean and Rutland by way of Rotterdam Junction, 
thence by the Boston & Maine Rallroad to the White Creek Junction, was 
prejudiclal to the substantlal rlglits of the aocused. To show an absence of 
crlmlnal Intent, it is argued that no shipper would be expected to use the 
26%^cent rate as far as Norwood plus $28 per tank car to Rutland when he 
could transport hls goods to the i)oint of destination over another route at 
an appreeiably less sum, and the décision of the Circuit 'Court of Appeals for 
the Seventh Circuit is clted as an express authority that such 19-cent through 
rate concededly in force at the tlnie of the transportatlon should hâve been 
submltted to tlïe jury. I thlnk, however, that the situation In the présent case 
is consplcuously différent. Save in a single instance, there Is a substantial 
disparlty between tlie 19-cènt rate and the rate pald, a différence of about $7 
to $22 per car and aggregating $478.73 on the entire transportatlon, while in 
the case clted the excluded rate of another carrier was practically the same 
as that pald by the shipper who offered to show that it had frequently trans- 
ported property between the points of carriage over the route of such other 
carrier. Thèse are important features whlch dlstingulsh thls case from tlie 
Standard 011 Case of Indiana, and in my estimation the exclusion by me of 
such testimony, assumlng it to hâve been error, was not harmful to the 
accused. 

It Is flnally contended that the défendant should hâve been permltted to 
show that it gained nothing by the asserted concession, Inasmuch as such tes- 
timony bore on the improbability of the defendant's intentional violation of 
the law. It must be conceded that the évidence is open to Inference tliat the 
arrangement for the transportatlon of the commodity and payment of the 
concession rate through the gênerai office was made by the carriers with the 
défendant, and, further, that the method of billing the merchandlse was pre- 
arranged between the carriers and the défendant. It must be assumed that 
the jury found as a fact that the rate was paid with knowledge that it was 
lower than the lawful rate. The défendant was presumed to hâve knowu 
as a matter of law that to accept a concession from the carrier was an act 
prohiblted by Statute. The case of Perklns v. Moss, 187 N. Y. 411, 80 N. E. 
383, 11 L. R. A. (N. S.) 528, relied upon by the défendant in support of Its 
contention that beeause it gained nothing by the concession there was no 
intention to violate the statute, was not a case where at the time of the com- 
mission of the act such act was a wrong prohiblted by statute, for, if It had 
been, the Court of Ai)peals says: "An honest belief that it (the act comnilt- 
ted) was rlght would not absolve the défendant from indictment." 

The motion of the défendant for a new trial and in arrest of judgment 
must be deuied. 



SINGER SEWING MACH. CO. OF NEW JERSEY v. BENEDICT, Treasurer 
of the City and County of Deuver et al. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1910.) 

No. 3,328. 

1. Appeal and Ehror (§ 870*) — Questions in Loweb Cottet— Sufficiency of 
Présentation. 

The objection that a bill states no ground of equity jurisdictlon when 
flrst taken by denmrrer, and on the overruling of the demurrer by an- 
swer, msiy be ralsed in an appellate court on an appeal from final decree. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3506, 
3507; Dec. Dig. § 870.*] 

•For, other cases see same topic & § number in Dec: & Am. Digs. 1907 to date, & Rep'r Indexes 
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■2. Taxation (§ 608*)— Injunction Against Collection of Tax— Grounds 
OF Kelief. 

Unless a eomplainant can invoke soine reeognlzed ground of equity 
jurlsdlction, the mère illegallty or Irregularity of a tax complalued ot" 
gives no right to injunctive relief against its collection. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241; 
Dec. Dig. § 608.*] 

3. Taxation (§ 608*)— Injunction Against Collection of Tax— Equity Ju- 

lîISDICTION. 

Where a state statute requires notice to a property owner of the rais- 
ing of his assessment, the failure to give such notice reuders the ac- 
tion of the taxing offieer.s in levying a tax on the increase without 
jurisdiction and void, and it is subject to collatéral attack whenever 
any clalm of right is asserted under It whieh excludes the jurisdiction 
of a court of equity to enjoin collection of the tax on the ground tîiat 
there Is no adéquate remedy at law. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1238, 1239; 
Dec. Dig. § 608.*] 

4. Taxation (§ 608*)— Injunction Against Collection of Tax— Equitt Ju- 

kisdiction. 

\\Tiere the only methods of collecting a personal tax provided by 
statute are by distraint of property or by ordlnary suit, a bill by a 
taxpayer alleging facts which show that a tax against hlm was levied 
without jurisdiction and Is illégal and void, and its illegality could there- 
fore be pleaded in défense to an action for its collection, and such ac- 
tion removed into a fédéral court If desired, but whieh does not allège 
that he has any pro])erty subject to distraint, does not state auy ground 
whicli gives a fédéral court of equity jurisdiction to grant an injunction 
restrainlng the collection of the tax. 

[Kd. Note.— For other cases, see Taxation, Cent. Dig. §§ 1238, 1239; 
Dec. Dig. § 608.*] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Suit in equity by the Singer Sewing Machine Company of New 
Jersey against James F. Benedict, Treasurer of the City and County 
of Denver, and others. Decree for défendants, and complainants ap- 
peal. Affirmed. 

R. H. Gilmore, for appellant. 

Charles R. Brock (Milton Smith, on the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge. The Singer Sewing Machine Company, a 
foreign corporation, made a return of taxable personal property for 
the year 1905 to the assessor of the city and county of Denver disclos- 
ing a value of $3,800. The assessor increased that amount, adding 
$6.3,500 more in value of personal property. A tax list or warrant 
authorizing the collection of taxes from the company on the total 
amount of $66,300 was afterwards made eut and delivered to the 
city and county treasurer whose duty it became to collect the taxes 
assessed thereon. Afterwards the company tendered to the trea.surer 
$136.30, the amount of taxes with accrued interest due on $3,800 

•For otber cases see same topie fi | ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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worth of property as returned by it for taxation, and reflised to pay 
the taxes assessed against the increase pf $62,500 on the ground that 
they were unlawfully imposed and illégal. This was a suit to enjoin 
the treasurer from proceeding to collect this additional tax, which, it 
wàs alleged, he threatened to do. 

The real controversy was whether certain moneys, notes, and con- 
tracts, which in the regular course of business of the company were 
temporarily detained at its local office in Denver on their way to their 
ultimate destination, the home office of the complainant, were tax- 
able in Denver. It wa^on an a ver âge value of thèse that the assessor 
based the increase in valuation made by him. 

Complainant stated in its bill as reasons for invoking the aid of a 
court of equity that no notice of an increase in its taxable property 
was given to the company ; that it was thereby deprived of an op- 
portunity to make application to the assessor for redress or appeal to 
the district of county coUft for a reView of the assessor's action as 
provided by sections 5639 land 5640 of the Revised Statijtes of Colo- 
rado ; and that it had no adéquate remedy at law against the collection 
of the tax assessed on the increase. 

There are no averments in the bill showing any fraud, accident, 
or mistake which conduced to the overvaluation, any cloud upon 
title to real estate, or danger of multiplicity of suits, or any aver- 
ments planting complaînant's right to' relief upon any ôther head of 
equity jurisdiction excepting inadequacy' of légal remedy. 

We are met at the threshold with thé objection that the présent, bill 
cannot be sustained because it présents po cause of équitable cogni- 
zance, but rather onç for. which the law courts aiïord an adéquate 
remedy. ' ' , ■ . • ■ 

Complainant endeavors to forestall a considération of this objec- 
tion on the ground that défendant answefed and went to trial on 
the merits. For that reasoh it is urged it is now too late to object to the 
jurisdiction in equity over the subject-matter. The following au- 
thorities are cited and relied upon by the complainant's counsel : 1 
Daniell's Chancery Pleading & Practice (5th , Ed.) pp. 555, 600, et 
seq. ; Wylie v. Coxe, 15 How. 415, 420, 14 L. Ed. 753 ; New Orléans 
v. Morris, 105 U. S. 600, 86 h. Ed. 1184; Reynes v. Dumont, 130 U. 
S. 354, 395, 9 Sup. Ct. 486, 32 L- Ed. 934; Brown v. Eake Superior 
Iron Co., 134 U. S. 530, 10 Sup. Ct. 604, 33 L. Ed. 1021. 

An examination of thèse and other cases discloses that the rule 
invoked prevails only when the objection is made for the first time 
in the appellate court. In the présent case jurisdiction in equity was 
challenged in limine by a demurrer on the spécifie ground that the bill 
contained no matter of equity, and upon that being overruled the 
same objection was again tàken by answer. Until the final decree was 
passed no appeal lay, and the question of jurisdiction over the sub- 
ject-matter could not before then hâve been reviewed. Gates v. 
Bucki, 4 C. C. A. 116, 53 Fed. 961, 964. In such cases an appeal 
after final decree présents for review the entire record, and if for any 
reason the decree below was right it wil4 be affirmed. 
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The objection to oùr considération of the jurisdictional question 
is untenable. 

Does the bill disclose a right to the injunctive relief sought? In 
other words, does it disclose that complainant did.not hâve an adé- 
quate remedy at law? Thèse are questions which if answered in 
favor of défendant render considération of the merits of the case 
tinnecessary. 

The law is well settled that, unless a complainant can invoke some 
recognized head of equity jurisdiction, the mère illegality or irregu- 
larity of a tax complained of gives no right to injunctive relief 
against its collection. Hannewinkle v. Georgetown, 15 Wall. 547, 
21 L. Ed. 231; State Railroad Tax Cases, 92 U. S. 575, 23 L. Ed. 
663 ; Union Pacific Railway Co. v. Cheyenne, 113 U. S. 516, o Sup. 
Ct. 601, 28 L. Ed. 1098; Milwaukee v. Koeffler, 116 U. S. 319, 6 Sup. 
Ct. 372, 29 L. Ed. 612 ; Pittsburgh, etc., Ry. Co. v. Board of Pub. 
Works, 172 U. S. 33, 19 Sup. Ct. 90, 43 L. Ed. 354; Indiana Mfg. 
Co. V. Koehne, 188 U. S. 681, 23 Sup. Ct. 452, 47 L- Ed. 651 ; Taylor 
V. Louisville & N. R. Co., 31 C. C. A. 537, 88 Fed. 350, 357; Hallett 
V. Arapahoe County, 40 Colo. 308, 90 Pac. 678. 

In the Hannewinkle Case, supra, which was a bill to enjoin the col- 
lection of a tax claimed to be illégal, the Suprême Court, speaking by 
Mr. Justice Hunt, said: 

"It bas been the settled law of the country for a great mnny years that 
an Injunctlon bill to restrain the collection of a tax, on the sole ground of the 
illegality of the tax, cannot be maintained. There must be an allégation of 
fraud, that it créâtes a cloud upon the title, that there is appréhension of 
multiplicity of sults, or some cause presentlng a case of equity jurisdiction." 

In State Railroad Tax Cases, supra, Mr. Justice Miller, speaking 
for the court, after quoting f rom the Hannewinkle Case, said : 

"We do not propose to lay down In thèse ea.ses any absolute limitation of 
the powers of a court of equity in restrainiug the collection of illégal taxes; 
but we may say that, in addition to illegality, hardship, or irregularity, the 
case must be brought withiu some of the recognized foundations of équitable 
jurisdiction." 

In Indiana Mfg. Co. v. Koehne, supra, Mr. Justice Peckham, 
.speaking for the court, made thèse observations : 

"It has long been the settled doctrine of the fédéral courts that the mère 
illegality of a tax, or tire mère fact that a law upon which the tax is founded 
is unconstitutioual, does not eutitle â pârty to relief by injunction against 
proceediiigs under the. law ; but it nmst appear that the party has no adé- 
quate remedy by the ordlnary process of the law, or that the case falls 
under some other recognized head of equity jurisdiction, such as multiplic- 
ity of suits, irréparable iajury, etc." 

From the analysis already made of the bill it appears that it ïs not 
grounded upon an équitable foundation like fraud, mistake, avoidance 
of multiplicity bf. suits, removing cloud from title to reàl estate, or any 
like matter. It rests practically upon the propositions that the tax was 
illégal and that complainant had no adéquate remedy at law to pre- 
vent its collection. The claim to équitable relief is stated in the bill 
in the following words : 
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"And the plaintiff further says that by reason of the negleet and omission 
of the eounty assessor to notify the plaintiff, as provided by tlie said revenue 
act, tliat lie had ciianged the valuatlon of the plaintiff'» Personal property 
as fixed by the plaintiff in its tax schedule from $3,800 to $06,300, and of 
the other matters and thlngs hereinbefore alleged, the plaintiff is deprived 
of any remedy at law to redress the wrong imposed upon the plaintiff in this 
case; that by reason whereof the plaintiff bas no speedy and adéquate rem- 
edy at law, and the threatened proceeding of the défendant, if execiited, 
vvould work an irréparable injury to the plaintiff, unless restrained by tbe 
order of this court, and the plaintiff is conipelled to involce the protection 
of a court of equity to prevent such threatened injury." 

It is said the assessment of complainant's property by the assessor, 
at a valuation above that returned by it, was an adjudication of the 
legality of the tax and unassailable except by some direct proceeding 
Hke the présent bill. 

We may concède all'that is claimed to follow from a failure to give 
the notice prescribed by sections 5639 and 5640, Rev. St. 1908 ; that 
the notice was a prerequisite to the exercise of jurisdiction to tax the 
inçrease rnade by the assessor. He and other officers acting with him 
in extending the tax on that inçrease and issuing the warrant for its 
collection, acted as a spécial judicial tribunal, and if their judgment was 
within fhèir jurisdiction it is not subject to collatéral attaçk; but if 
without their jurisdiction it is subject to such attack. Stanley v. Board 
of Supervisors, 131 U. S. 535, 550, 7 Sup. Ct. 1234, 30 L. Ed. 1000; 
McLeod V. Receveur, 18 C. C. A. 188, 71 Fed. 455, 458. Like ail 
judgments in personam whether of spécial tribunals or courts of gên- 
erai jurisdiction in which there is-an absence of service of process or 
notice or appearance reqyisite to confer jurisdiction, the assessment 
in this case was simply void and may be attacked collaterally whenever 
any claim of right is asserted under it. Pennoyer v. Neff, 95 U. S. 
714, 24 L. Ed. 565, and cases cited. ■■ 

This leaves the sole remaining inquiry whether the bill and proof 
disclose that in other respects the complainant had no adéquate remedy 
at law for the wrong and injury alleged to hâve been threatened by 
the défendant. 

The statute of Colorado (section 5750, Rev. St. 1908 ; section 202, 
Revenue Act, Approved March 22, 1902, Sess. Laws Colo. 1902, p. 
146) providing that the board of eounty commissioners shall refund 
to the taxpayer any erroneous or illégal taxes which he may hâve been 
compelled to pay has been held by this court (Atchison, T. & S. F. 
Ry. Co. V. Sullivan, 97 C. C. A. 1, 173 Fed. 456, 470) not to afford 
an adéquate remedy to a taxpayer who has been required to pay an 
illégal tax, and we therefore omit further considération of that statute 
as a basis for légal relief. 

Sections 5682 and 5768, Rev. St. 1908 (sections 135 and 220. 
Revenue Act, 1902, as amended by Act April 11, 1903, Sess. Laws 
Colo. 1903, p. 407), empowered the treasurer in certain circumstances 
to enforce collection of taxes upon personal property by distraint and 
sale of any personal property of the debtor. 

But there is neither charge nor proof that complainant had any per- 
sonal property of any kind in the city or eounty of Dériver at the time 
this suit was brought, and there are no allégations or proof that com- 
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plainant would be injured or embarrassed by any disltraint or sale of 
its Personal property, or that any such action was threatened by the 
défendant. The only threat proved at the hearing was contained in a 
letter of date October 1, 1906, three weeks before this suit was 
brought, written by the treasurer to complainant, as foUows : 

"Dériver, Colo.. Oct. 1, 1906. Singer Sewing ilaehlne Co.: Your personal 
tax for tlie year ]90."), amounting to $2284.05, is deliiiquent, and unless paid 
at once I wlU be ol)llged to enforce collection of same according to law. If 
you compel tliis course ,tlie expense w'ill greatly exceed the ainount now 
denianded. Tour attention is dlrected to tlie charges and penalties prescrlbed 
by law, and printed ou the liack of this notice, to whlch you will be subject 
if it becomes necessary to enforce a collection of your unimld Personal taxes." 

Accordingly, we 'tnay eliminate any threatened distraint of personal 
property as a ground upon which injunctive relief is predicatecl. Even 
if we couid not do so, we do not think the threat to seize personal 
property for the satisfaction of an illégal tax would ;by itself entitle 
the owner to an injunction in equity. It would amount to a trespass 
for which the injured party could bave proper redress in an action at 
law. 

The only other method of collecting the tax in question was by an 
ordinary suit by the treasurer against the delinquent taxpayer. This 
was a method provided by section 567T, Rev. St. (Sess. Laws 1902, p. 
112), in case the treasurer could not fînd the property upon which the 
tax had been levied or any other property sufficient for the satisfaction 
of the tax, interest, and penalties. If such a suit had been threatened 
and instituted, complainant would hâve had an adéquate remedy at 
law to make any défense based upon the illegality of the tax ; and this 
could bave been made either in the state court where the action might 
bave been brought or in the fédéral court by the process of removal 
if desired by the défendant in the action. We bave held that when one 
bas a right to resort to the fédéral court for the redress of an injury 
the fact that he may hâve a remedy at law in a state court is not an 
adéquate remedy within the meaning of the équitable rule under con- 
sidération. National Surety Co. v. State Bank, 56 C. C. A. 657, 120 
Fed. 593, 602, and cases cited. 

Giving the complainant the benefit of that rule, we are of opinion 
that, whatever action may hâve been contemplated in the so-called 
"threatening letter" of the treasurer, the complainant would bave had 
a complète and adéquate remedy at law so far as this record discloses 
for any injury it might bave sustained if the threat had been actually 
put into exécution. 

Learned counsel for complainant urges that this court in Atchison, 
T. & S. F. Ry. Co. v. Sullivan, supra, made pronouncements which 
justify bis présent contention. We, however, do not think so. That 
was a case for injunctive relief against unjust, systematic, and inten- 
tional discrimination in the valuation of the property of the railway 
Company for the purpose of subjecting it to an undue proportion of the 
public burden. We were there met with the objection to équitable re- 
lief now made by the défendants in this case. That was disposed of 
by the court, Sanborn, Circuit Judge, speaking for it, in the following 
language: 
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"Fin^lly, counsel for the défendant invojse tBe eoncèded riile that some 
recognized ground of equlty jurisdiction, and the fact that the complainant 
has no adéquate remedy at law, In addition to the fàèt that the tax Is ex- 
cessive and Illégal, are essential to the ihaintenanee of a suit In equlty for 
injunctlve relief, and they Insist that no such foundatlon for this suit has 
been laid by the proof. * • • Fraud and mlstake are ancient heads of 
equity jurisdiction. The Board of BJqualization made a plain mlstake, demon- 
strable by the mère division of their assessment of the corporate plant 
of the Company In the state by the number of miles of railroad they found the 
Company controUed thereln, when It eertifled to the county of Bent Its over- 
assessnient of the compa'ny's property In that county. The systematic and 
Intentlonal omission of watches, clocks, and jewelry, crédits and fat stock 
by the county assessor from the assessment of the property wlthlu his juris- 
diction, however innocent In actual Intention, was elther an intéiitional fraud 
upon the complainant or sueh a gross mistake that It was a fraud in law." 

The conclusion cannot be avoided that in that case the rule already 
laid down in this case that actions of this kind must be grounded upon 
some recognized head of equity jurisdiction in addition to the mère 
fact of illegality or erroneousness in the tax sought to be collected was 
fully recognized and acted upon. The learned jûdge said the rule hère 
laid dawn was a "conceded one" and proceeded to demonstrate that 
the action in that casé was founded ùpon one of the best recognized 
grounds of equity jurisdiction, namely, actual mistake or intentional 
fraud. 

We hâve no occasion or disposition to criticise the doctrine of that 
case; bu,t it has no application to the pleadings or facts of this case. 

The burden rested on cOrnplainant to aVer, and if necessary tô prove, 
facts showing that it hâd ho adéquate remedy at law for the wrong 
threatened to be perpetrated against it. 

After a careful considération' of the pleadings and proof, we are 
satisfîed that it has f ailed in this respect. 

The decree of the Circuit Court dismissing the bill must, therefore, 
be affirmed. 

SANBORN, Circuit Judge (dissenting). Propositions of law and 
fact assumed by the majority and conceded to be sound which condi- 
tion the décision of this case are thèse : The mère excess or illegality 
of a tax will notsustain a bill in equjty to avoid it or to restrain its col- 
lection in the absence of any ground of equity jurisdiction such as 
fraud, accident, mistake, or threatened multiplicity of suits and of in- 
adequacy of the remedy at law. One may not be deprived of his prop- 
erty without due process of law by the levy and collection of an illégal 
tax any more constitutionally than he may by any other proceeding 
without such process. Thé due process of law prescribed by the stat- 
utes of Colorado, by which the assessment or valuation of the com- 
plainant's property that formed the foundation of the tax hère in ques- 
tion was to be fixed and adjudicated, was that the complainant should 
make and deliver to the assessor a schedule of its taxable property and 
of its value under oath (Rev. St. Colo. 1903, §§ 5573, 5582, 5615), that 
"the assessof shall, prior to the first Tuesday in August of each year, 
mail to each person, association or corporation, whose property has 
been assessed at a va]uation other than that given in the schedule filed 
by such person, association or corporation, a statement of any such 
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change in valuation, and shall give notice by publication * * * 
that on the day to be therein named. he will sit to hear any and ail 
objections to the assessment roU," that he should hear such objections 
on that and succeeding days until ail grievances were heard (section 
5639), that from any décision of the assessor overruling any of its ob- 
jections to the increase of its assessment the complainant might ap- 
peal to the board of county commissioners which might hear ail testi- 
mony produced and subpœna witnesses to testify, and that from an 
adverse décision of the board the complainant might appeal to the 
district court, where the issue should be tried de novo on its merits 
(section 5641). The complainant filed its verified schedule according 
to the law, in which it stated that the assessment or valuation of its 
taxable property was $3,800. The assessor arbitrarily and. without 
good reason raised this assessment to $66,300, but gave the com- 
plainant no notice of, and it did not know, that fact so that it had no 
opportunity to contest this raise before the assessor, before the board 
of county commissioners, or before the district court. Upon this in- 
creased assessment, which was confirmed and sent forward by the as- 
sessor without notice, the tax in question has been levied, and it is a 
perpétuai lien on al) the personal property upon which it was laid. 
Section 5676. 

The majority are of.the opinion that the rational déduction from 
thèse assumed or conceded propositions of law atid fact is that there 
is no equity in the bill, while it seems to me that they présent good 
ground for the relief sought by the complainant. 

Under the statutes of Colorado, which hâve been quoted, the assess- 
ment roll after the time for a hearing upon the increased assessment 
passed, and after the roll was confirmed and sent forward by the 
assessor for the levy, was an adjudication of the assessment of the 
complainant's property by the quasi judicial tribunal, the assessor, the 
board of county cqmmissioners, or the district court, empowered by the 
law to détermine its amount. 

Does this case présent any ground of équitable cognizance? Due 
process of law is as essential to the taking of one's property by taxa- 
tion as by a judgment of the court, or by any other proceeding, and due 
process of law must give "notice tô the défendant of the charge or 
claim against him and an opportunity to be heard respecting the jus- 
tice of the order or judgment sought from the court if the claim is 
sustained." In re Wood and Henderson, 310 U. S. 246, 254, 52 L. 
Éd. 1046 ;i In re Rosser, 41 C. C. A. 497, 501, 101 Fed. 562, 566. In 
the Colorado scheme of taxation the notice of the increase of the 
assessment required by section 5639 was the process upon which the 
whole proceeding was founded. It was the summons to the complain- 
ant to appear before the assessor, before the board of county commis- 
sioners, and before the district court if it desired and to answer the 
claim of the county that its taxable property was $62,500 more than 
it had testified that it was. But this summons waS never served, this 
notice was never given to the complainant, and a judgment by default 
was rendered against it that its assessment was $62,500 more than it 
actually was, and that it should pay an unconscîonable tax upon this 
illégal increase. Why was this notice not given? If- the asssessor 

» 28 Sup. et. 621. 



636 179 FEDERAL REPORTER. 

intentionally withheld it, and knowingly confirmed and sent forward 
the assessment without giving the notice, he perpetrated a gross f raud 
upon the complainant. If he did not knowingly or intentionally with- 
hold the notice or fail to give it, he did so by mistake or accident. 
In either case he brought this suit well within the domain of a court 
of Chancery. Fraud, accident, and inistake are three great heads of 
equity jurisprudence, and, whenever injustice or wrong irrémédiable 
at law is about to resuit from either, the power is vested in and the 
duty is imposed upon the courts of equity to prevent the threatened 
injury. Their jurisdiction rests upon the fact that, unless they act, 
wrong will be perpetrated which cannot be remedied. The facts of 
this case seems to me to bring it within thèse established principles. 

Has the complainant a remedy at law in the national courts against 
the unjust tax as prompt, complète, and efficacious as the remedy by 
injunction whiçh it seeks? For it is such a remedy in such a court 
and that âlone that may repel it from a fédéral court of equity. It is 
conceded on ail hands that the assessment roll and the warrant issued 
thereon are presumptive proof within and without every court of serv- 
ice of the jurisdictional notice, of the validity of the tax, and of the 
regularity of ail prior proceedings. Are they not also conclusive évi- 
dence thereof against every attack tiot supported by averments and 
proof of fraud, mistake, or some other siich équitable ground of re- 
lief? And such allégations and proof for the purpose of avoiding- 
such adjudications and enjoining their exécution may be heard in the 
fédéral courts in suits in equity alone. 

It is true that judgnients ôf courts and of quasi judicial tribunals, 
such as the assessor and the Board of Equalization, are alike open to 
collatéral attack where the subject-matters or the persons thereof 
cannot be subject to the jurisdiction of such tribunals. Foltz v. St. 
Louis & S. F. Ry. Co., 60 Fed. 316. 320, 8 C. C. A. 635 ; In re Saw- 
yer, 124 U. S. 200, 221, 222^ 8 Sup. Ct. 482, 31 L. Ed. 402; Whiteheâd 
V. Railroad Company, 28 Ark. 460; L,essee of Hickey v. Stewart, 3 
Éow.. 751, 11 L. Ed. 814; Bigelow v. Forrest, 9 Wall. -339, 351, 19 
E. Ed. 696.; Ex parte Lange, 18 Wall. 163, 176, 21 L. Èd'. 872. But 
where, as in the case,, af bar, the subject-matter and the party are 
witliin the potential jurisdiction of the tribunal, in this case the as- 
sessof, '^nd its jurisdiction dépends upon a fact which might or 
migiit not support that jurisdiction, in this case the fact of service of 
the jurisdictional notice, which the tribunal is empowered and re- 
quired to ascertain and détermine, its décision is conclusive against col- 
latéral attack, and it can, be avoided only by a direct appeal or a plen- 
ary suit for fraud, mistake, or some other équitable ground of re- 
lief. Colton y. Beardsley, 38 Barb. (N. Y.), 29, 51, 62, and cases there 
cited; In re Sawyer, 134 U. S. 200, 220, 221, 8 Sup. Ct, 482, 31 L- 
Ed. 402; Des Moines Nav. Co. v. lowa Homestead Co., 123 U. S. 
552, 556, 559, 8 Sup. Ct. 217, 31 L. Ed. 202; Rogers v. Penobscot 
Mining Co., 154 Fed. 606, 609, 83 C. C. A. 380 ; Foltz v. St. Louis & 
S. F. Ry. Co., 8 C. C. A. 635, 637, 60 Fed. 316, 318; National Surety 
Co. V. State Bank, 120 Fed. 593, 600, 56 C. C. A. 657. 

The différence between thèse two classes of cases is noted in Rog- 



SINGER SEWING MACH. CO. OF NEW JERSEY V. BENEDICT. 637 

ers V. Penobscot Mining Company, where it is said that a challenge 
of the power of the court to take any action in the case under any cir- 
cumstances is fundaniental and subject to examination without a 
spécification of error, while an objection that the jurisdictional notice 
was not served assails nothing but the method of the exercise of the 
power of the court, relates to procédure only, and cannot be suc- 
cessfully presented indirectly. Pennoyer v. Neff, 95 U. S. 714, 721,» 
722, 24 L. Ed. 565, cited by the majority, well illustrâtes the distinc- 
tion. In that case an indirect attack was made upon a judgmént 
against a person without the jurisdiction of the court which rendered 
the judgmént which was based' on the publication of the summons. 
The fact that the défendant had not been personally served within the 
territorial jurisdiction of the court was admitted and the judgmént 
was assaded (1) because the afïidavit for publication was insufiicient 
to invoke the jurisdiction of the court, and (2) because the court was 
without any power to acquire jurisdiction of the person of the défend- 
ant beyond its territorial jurisdiction. The Suprême Court decided 
that advantage of the lack of jurisdiction on the former ground could 
be taken by a direct attack only, but that on the second ground the 
judgmént was void against a collatéral attack. 

In Des Moines Nav. Co. v. lowa Homestead Co., 123 U. S. 552, 
656, 559, 8 Sup. Ct. 217, 31 L. Ed. 202, a lack of a diversity of citizen- 
ship requisite to give jurisdiction to the Circuit Court which rendered 
the judgmént apparent on the face of the record, and in Re Sawyer, 
124 U. S. 220, 221, 8 Sup, Ct. 482y 31 L. Ed. 402, a lack of the 
requisite amount in controversy to give jurisdiction apparent on the 
record, were declared to be unavailable to avoidthe judgments on 
collatéral attacks. 

In Colton V. Beardsley, 38 Barb. (N. Y.) 29, 51, 52, the jurisdiction 
of a school district to elect a trustée was conditioned by the existence 
of a vacancy, and that fact was primarily determinable by the remain- 
ing trustées. They had decided that there was a vacancy and had 
called the élection. The New York court said : 

'•'It is of the essence and nature of such acts, whether the power to per- 
form them Is comniitteâ to a court or a body of men, or to an indh'ldual, 
that they are final and cooclusive exeept In a direct proceedlng for their 
reversai ; and that they cannot be inqnired into or questloned collaterally. 
When the jurisdiction of an inferior tribunal dépends uiwn a fact whicli 
such tribunal is required to ascertain and détermine by its decLsion, such 
décision is final until reversed in a direct procee<ling for that purpose. 
* * • The test of jurisdiction in such cases is whether the tribunal has 
power to enter upon the inquiry, and not whether its conclusions in the 
course of it were rlght or wrong." 

In Foltz V. St. Louis & S. F. Ry. Co., 60 Fed., at page 319, 8 C. C. 
A., at page 637, this court declared : 

"Wherever the right and the duty of the court to exercise its jurisdiction 
dépends upon the declsioù of a question it is invested with power to hear 
and détermine, there its judgmént, right or wrong, is Inipregnable to col- 
latéral attack, unless impeached for fraud." 

And in National Surety Co. v. State Bank, 120 Fed. 593, 56 C. C. 
A. 657, we sustained a bill in equity to enjoin the enforcement of a 
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judgment of a state court ,ori the ground that by mïstake the juris- 
dictional notice had not been served upon the défendant. 

The assessor had jurisdiction upon proper notice to the complain- 
ant of the subject-matter and of the party to this tax proceeding. He 
was invested with the power, and it was his duty to ascertain and 
détermine whether or not the jurisdictional notice had been served 
upon the complainant, and if it had been to confirm the assessment 
of its property and send it forward for the levy. The assessment roU 
and the warrant formed the riecord of his adjudication of this issUe, 
and it seems to me that they and that judgment which they évidence 
are impervious to collatéral attackunder the authorities which hâve 
beeri cited, and that they can be avoided or restrained in a fédéral 
court ohly by a plenary suit like that in hand upon the ground of 
fraud, mistake, or other like basis for relief in equity. 

In my opinion the roU and the warrant, until avoided or restrained 
in equity, constitute a perfect justification of a distraint by the treas- 
urèr, a complète answer to an action of trespass in a fédéral court for 
such distraint, incontrovertible proof of a cause of action to recover 
the'tax in such a court where équitable défenses are not availablé in ac- 
tions at law, and the complainant has no adéquate remedy at law for 
the threatened collection of the unjust tax. 

Moreover, thé fact that: the assessment upon which the défendant 
relies to support the tax Shows property or the complainant of the 
value of $66,300 within the jurisdiction of the treasurer, together with 
the légal presumption , that a. state of things once shown to exist will 
continue for a reasonable time, seems to me ample proof that the 
complainant has property liable to respond to the endeavors of the 
treasurer to collect this tax and a just estoppel of the défendant who 
did not ^ieny this fact in his answer from denying it now. For thèse 
reasons this bill appears to me to disclose an assessment made by 
fraud or mistake without due process of law upon which a tax has 
been illegally founded which the défendant is about to collect out of 
the property of the complainant, and that it will sufifer irréparable in- 
jury, in tliiat, this unconscionable tax will be collected from it and 
there will be no way in which it may recover it back without this suit 
in equity, or another of similar character. Hère are safe and ample 
grptinds for an injunction against the illégal tax. 

The facts and the l^w, seem to me to place this case on ail fours 
with thatof National Surety Company v. State Bank, 56 C. C. A. 6S7, 
664, 130 Fed. 593, 600. In that case the surety company, pursuant to 
a requiremënt of a statute ôf Nebraska, 'appointed the Auditor of the 
State its attorney on whom process against it might be served in any 
^ction. An action was brought against it, the summons therein was 
served u,pon the auditor who, by accident or mistake, failed to for- 
ward itt-o the surety company, and a judgment was rendered against 
it by default in one of the: courts of the state of Kebraska for $7,- 
842.40; on a cause ôf action to which it had a meritorious défense. A 
suit was brought in the United States Circuit Court ift that district to 
enjpin the éxecution of that judgment of the state court. This court 
quoted'thë déclaration of Chief Justice Marshall in Marine Insurance 
'Company v: Hodgson, 7 Cranch, 332, 336 (3 i;,. Ed. 362), that : 
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"Any fa et which clearly proves it to be agalnsf conscience to exécute a 
judgment, and of whieh thé injured party could not hâve avalled himself In 
a court of law, or of which he might hâve avalled himself at law, but was 
prevented by fraud or accident, unmixed with any fault or négligence in 
himself or hls agents, wlll justify an application to a court of chancery." 

— and granted the relief sought. 

I am of the opinion that the unconscionable judgment of an assessor 
rendered through fraud, accident, or mistake without the due process 
of law and the opportunity to be heard required by the Constitution 
and the law is not less sacred and is as remediable in equity as the 
unconscionable judgment of a court. 



NORFOLK & A. TERMINAL CO. v. ROTOLO. 

(Circuit Court of Appeals, Fourth Circuit. May 17, 1910.) 

No. 903. 

1. LrMiTATioN or Actions (§ 130*) — New Action After Dismissai, of For- 
mer Action— Suit Against Wrong Défendant— Virginia Statute. 

Code Va. 1904, § 2934, which provides that where an action is brought 
agalnst the wrong défendant, and judgment is rendered against the plaln- 
tiffi solely on such ground, he may bring a new action witliln one year 
thereafter, notwithstanding the expiration of the time wlthin which the 
action must otherwise hâve been brought, applles to any case where, 
through a œisap préhension of the facts or for any other reason. without 
fraud, the action is brought agalnst the wrong party, and Is for that 
reason dismissed by the court. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. § 561 ; 
Dec. Dlg. I 130.*] ' 

3. Carriers (§ 315*) — Action for Injuries— Variance— Allégations of Nég- 
ligence. 

Under the rule of pleading in Virginia that the déclaration must allège 
the facts upon which plaintllï relies as constituting hls cause of action, 
that défendant may be advised of the Issue he Is required to meet, which 
rule governs the fédéral courts in that state by vlrtue of the conformlty 
statute (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]), a déclaration in an 
action agalnst a Street railroad company which allèges that after plaln- 
tiffl had boarded one of defendant's cars as a passenger, and was standr 
ing on the step, defendant's empolyés negllgently mn another car agalnst 
him by which lie was injured, Is not supported by évidence that the car 
on which plalntlfC was standing was nioving while the other car was 
standing stlU at the tlme of the Injury, and an Instruetlou permittiug a re- 
covery on such state of facts was erroneous. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 12T0, 1281, 1282; 
Dec. Dig. § 315.*] : ' 

Brawley, District Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Action by Frank Rotolo against the Norfolk & Atlantic Terminal 
Company. Judgment for plaintiiï, and défendant brings error. Re- 
versed. 

•For other cases see same topic & | numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Frank Rotolo, alleged citizen and subject of the klngdom o( Italy, flled in 
the court below on Àugust 31, 1908, his déclaration in trespass on tlie case 
agalnst the Norfolk & Atlantic Terminal Company, alleging himself to hâve 
been injured at or near the intersection of City Hall and Monticello avenues, 
in the City of Norfolk, Va., whlle .eutering an electric «ar operated by de: 
fendant Company for the purpose of oarrying passengers for hire. It is al- 
leged in the first count of the déclaration that this injury was recelved by 
reason of the défendant,, by e^nA through its servants, negligently running an- 
other car upon and agaiust plalutift whllst he was on the step aud platform 
of the first car in the act of boarding it. In the second count it alleged that 
défendant had plaeed one of Its cars at the intersection of Gity Hall and 
Monticello avenues to receive passengers ; that a large number of persons 
were entering this car ; that the platform thereof was crowded with such 
persons ; that the plalntifC had gotten upon the step and platform of this 
car, when the servants of défendant operating another car of défendant at or 
near the place, who saw, or by reasonable care could bave seen, plaintiff in 
the position that he was lu in time to hâve avoided injuring him, negligently 
ran this last-named car upon lilm and injured him. It is alleged in both 
counts of the déclaration that this injury was incurred on April 1, 1907, that 
withln one year froni that date, to wit, on Decemb^r 14, 1907, plaintiff insti- 
tuted suit in the court below agaiust the Norfolk & Portsmouth Traction Com- 
pany to recover damages theref or ; that on June 13, 1908, a judgment was 
entered therein determining that the Injury was inflicted by the Norfolk & 
Atlantic Terminal Company, aud not by the Norfolk & Portsmouth Traction 
Company, by reason whereof said action against the latter was dlsmissed with 
cost. On September 16, 1908, the défendant flled a plea to the jurisdiction 
denying plaintiff to be a citizen or résident of the kingdom of Italy, but al- 
leging him at the time of tiie institution of his suit, and slnce, to hâve resided 
and had his home in Norfolk, Va. On November G, 1908, the défendant flled 
Its plea of the statute of limitations. On November 7, 1908, the plaintiff flled 
a spécial replication to the plea to the jurisdiction, alleging himself to be a 
citizen of Italy withln the meaning of the Constitution and statutes of the 
United States, and that his résidence in Norfolk was teniporary only. On the 
same day he flled spécial replication to defendant's plea of the statute of lim- 
itation, alleging the institution for the same cause of action of his suit against 
the Norfolk & Portsmouth Traction Company, the judgment therein, aud the 
institution of this suit withln one year after such judgment. On this same 
day défendant flled its demurrer to plaintiff's déclaration and by agreement lu 
writing the issue raised by the plea to the jurisdiction was sùbmitted to the 
court wlthout jury. The court entered thereui»n an order overruling this 
plea and the demurrer to the déclaration ; the défendant entered its plea of 
not guîlty, and issues werè joined thereon, and, upon the plea of limitation, 
motion was entered by défendant to requlre plaintiff to file a bill of particu- 
lars, which motion was sustained, and this "bill of particulars" was flled in 
■wor<is and figures followlng: 

"The manner in which the plaintiff was Injured is as follows: "A car ot 
the défendant was at or very near the corner of Monticello avenue and City 
Hall avenue, in the city of Norfolk, which the plaintiff, intending to go to 
Pine Beach, in Norfolk Oo., Va., aud a number of others were attempting to 
board for the purpose of becoming passengers. While in the act of boarding 
the car another car of the défendant approached and in rounding the curve 
at that point the end or corner of the car, came too close to the car which the 
plaintiff was then boarding, he being then on the step of said car, and struck 
the plaintiff causlng the injuries of which he complains in the déclaration. 
Counsel for Plaintiff." 

This "bill of particulars" was subsequently permitted to be amended by 
minor additions, and the cause at the instance of the défendant was contin- 
ued untll February 1, 1909, when a trial was oommenced, and, at a subsé- 
quent day, verdict for $5,000 in favor of plaintiff was rendered, motion by 
défendant to set aslde was entered, overruled, Judgment rendered and excep- 
tions taken. The défendant has sued out this vvrit of error assiguiug 34 
grounds therefor. 
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W. H. Venable and Henry W. Anderson, for plaintiff in error. 
J. L. Jeffries (Jeffries, Wolcott, Wolcott & Lankford, on the brief), 
for défendant in error. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
We are confronted at the threshold of this case with the question as to 
whether the court below erred in rejecting the plea of the statute of 
limitations. This involves a, construction of section 2934 of the Code 
of 1904 of Virginia, which gives further time when a suit has been 
brought against the wrong défendant. The section in question reads 
as follows: 

"If an action commenced wlthin due time in the name of or against one or 
more plaintiffs or défendants abate as to one of tliem by the return of no in- 
habitant or hy his or her death or marriagre, or if in an action commenced 
within due time judgment for the plaintiff shall be arrested or reversed upon 
a ground wliich does not preclude a new action for tlie same cause, or if 
there be occasion to bring a new suit by reason of the loss or destruction of 
any of the papers or records in a former suit which was in due time, or if 
any pending cause or in any action or suit hereafter commenced within due 
time in ^ny of the courts of this eommonwealth the iilaintiffs proeeed or hâve 
proceeded in the wrong forum or bring the wrong form of action or against 
the wrong défendant and judgment Is rendered against the plaintiff solely 
upon such ground. In every such case, notwithstanding the expiration of the 
time within which a new action or suit must otherwise hâve been brought, 
the same may be brought within one year after such abatement, or arrest, or 
reversai of iudgmeut, or loss or destruction, or .iudgment against the plain- 
tiff, but not after: Provided, however, that the time that any siich action or 
suit flrst brought shall be pending in any appellate court shall not be Ineluded 
In the eomputation of sald year." 

It is apparent that this statute, among other things, was intended to 
provide that where one, beCause of a misapprehension of the facts or 
other reason, and withoùt fraud, institutes suit against the wrong per- 
son, the bringing of such suit will not prevent him from instituting 
suit against the proper défendant, if the suit abates solely upon that 
ground. Hère, it clearly appears that suit was instituted against the 
wrong défendant, due solely to a misapprehension of the facts, and 
without fraud on the part of the plaintiff. Under thèse circumstances, 
we think the ruling of the court upon the issue joined on the plea of 
the statute of limitations was eminently proper. 

We now corne to consider what we conceive to be the most impor- 
tant question presented by the assignments of error, to wit, as to 
whether the court below erred in its statement to the jury, which was 
substantially to the effect that, notwithstanding the fact that in the two 
counts contained in the déclaration, and the bill of particulats filed, 
it was alleged that the défendant carelessly and negligently ran the 
north-bound car so as to cause the in jury which the plaintiff sustained, 
that if it should be found that the injury was sustained at a time when 
the north-bound car was stationary, and that such injury was due to the 
fact that the south-bound car was in motion, the plaintiff would be 
entitled to recover. 
170 F.— 41 
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The' d^clç-ration contains two counts, thçse eoupts hçmg în sub- 
stance as follows: 

"First count: The sald plaintiff * * * was entering for the purpose 
of becomiag a passenger, and then and there becahie a passenger on one of 
the said electric cars * * * and had gotten upoa the step and platform 
for the purpose of entering said car as a passenger, * * ' * the sald de- 
fendant * * * by and through its said servants, grossly, negligently and 
Tfickles'sly ran another one of its cars against the piatntïfC whilSt he was upon 
said ste:i .and platform as aforesaid. * * * 

''Second count: And the said défendant • » * had placed one of its 
said carë at the intersection of City Hall and Monticello avenues * • * 
to rèeeive passengers * • * and the said plaintifC says * * * that at 
the time he had gotten upon the step and platform of said car, for the pur- 
pose ,Qf entering tlie same as a passenger * * * and was proceeding to 
enter the said car. Nevertheless the said défendant, * * * after its 
servants in charge of another of its said cars, at and near that place, which was 
approaching the car upon which the plaintiff tlieu and there was, as afore- 
said, saw, or by the exercise of ordinary care could hâve seen, the plaintiff 
in the position in which he then and there was, in timé to hâve avoided in- 
juring him, carelessly, negligently, and recklessly raii its said car upon and 
against the plaintiff. * * ♦" 

Thèse counts are based upon the theory that whilst the plaintiff was 
upon the step and platform of the south-bound car which he was at- 
tempting to enter for the purpose of becopiirig a passenger, the de- 
fendant, through its servants, recklessly and negligently ran another 
car against the plaintiff, thus causing the injury which the plaintiff sus- 
tained. 

It will be seen that the défendant was c^llèd upon to answer a spé- 
cifie ëharge of négligence, to wit, that it ran its north-bound car in a 
négligent and careless manner so that the plaintiff was thereby in- 
jured. Nowhere in the déclaration is there to be found any allégation 
to the effect that the défendant carelessly or negligently operated the 
car which the. plaintiff was attempting to enter for the purpose of be- 
côming a passenger. Thus, the issue wa$ at thè time of the trial clearly 
defined, ahd the défendant was not rèqiiired to meet any theory as to 
how the accident occurred other than the one set forth in the plead- 
ings: It açpears from the çvidence that some of the witnesses testi- 
fied that thé north-bound car was standing still, and that the accident 
wàs due to the fact that the south-bound car was inmotion and thereby 
came iii contact with the north-bound car. In reférring to this phase 
of the question the court, among other t:hings,said in its charge: 

"You are further chargea that the two counts- in tb© déclaration flled by 
thè plaintiff in this case, together cohtain ail, thè charges that the défendant 
bas been summoned hère to anSwer. Both of thdsè counts allège a state of 
facts, whiéhi if true, would make the plaintiff a passenger at the time he was 
ipjured ; tte oply material différence iii the charges of négligence against the 
défendant in tlje two, counts being that.while in the first count it is alleged 
th'e servants of the défendant operating one ôf its cars, carelessly, negligently 
ahd reeklessiy ran into the plaintiff whilë he was on the step of the platform 
of another car, the second allèges that thls was done after the def endant's 
servants operating the car which is alleged toihaverun into him, 'saw, or by 
the exercise of ordinary care, could hâve seen the plaintiff in the position in 
which he then and there was, in time to bave avoided injurlng him' ; there 
is thé further différence betwéen the two counts In that, by the second count, 
it is averred that the car upon which the plaintiff took passage had been 
placed at the intersection of City Hall and Monticello avenues, with a view 
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of receiving passengers, and the flrst eount omits tbe averinent that the car 
on which the plaintlff was injured, was thus statlonàry." 

The court then proceeded to further explain to the jury what they 
must find in order to jûstify them in finding a verdict in favor of the 
plaintiflf: 

"The court charges you that If you belleve from the testhuony that the 
plaintifi! took passage upon a car of the défendant eompany, either as cliarged 
In the flrst or second counts of thé déclaration, that it was the duty of the 
défendant to use due and proper care to safeguard and protect hini while thus 
a passenger on the rear platform of one of its cars, and If you believe that 
whlIe thus upon the platform of one of its cars, the défendant: negllgently ran 
another car upon and against him causing the injury sued for, then . he, is 
entitled to recover damages. If, on the other hand, you should believe thftt 
the plaintiflC sustalned the ln.1ury sued for, not because of any négligence or 
neglect on the part of the défendant in running Its car against him while he 
was a passenger on anotheç, ope of the defendant's cars, but beoiuse of his 
négligence in recklessly and carelessly attempting to board a luoviug car of 
the défendant eompany, and Whllè hangiug to the outside of the gâté opposite 
to tbe side on wbleh passengers were being received, and in that way came in 
collision with another car of the défendant eompany, he is not entitled to re- 
cover." : 

Up to this point the charge is in perfect harmony with the theory 
of the déclaration, and the court clearly instructed the jury that, in 
order to entitle the plairitiff to recover, it must be f ound as a f act that 
the défendant carelessly _and negligently ran its car against the plâin- 
tiff whilè he was attempting to board the south-bound car; and the 
court further said that u'nléss they should find that the défendant care- 
lessly and negligently ran its car against the plaintiflf, as alleged, the 
plaintiflf would not be entitled to recover. 

It appears from the record that counsel for the défendant in ad- 
dressing the jury' called attehtion to the fact that the defendant's dé- 
fense to the action was that the north-bound car was standing and that 
the south-bound car was passing the north-bound car at the time the 
accident happen€d, and IvaS insisting that he would be able to show 
from the court's instruction (which we hâve quoted) and from the déc- 
laration, that thôse in charge of the north-bound car were charged in 
the déclaration with negligently running into the plaintiflf, and insisted, 
theref ore, that the plaintiflf could not recover if they f ound from the 
évidence that the north-bound car was standing while the south-boûnd 
car was being negligently pperated. In other words, it was insisted 
by counsel for the défendant that the proof, as he viewed it, did not 
sustain the allegationsi contained in counts Nos. 1 and 2, and that, 
theref ore, there was a fatal variance. The court at this point inter- 
rupted the counsd, and made the following statement to the jury: 

"Though it is customary .for the court to comment , on the testimony, I 
rarely do it, and hâve not done It in this case, but I ought not to sit hère 
and hear you make the explanâtion you are making now, in the light of the 
inquiry of the juror as to the court's instruction, because it might misleàd 
the jury. The juror's question was this: 'What effect would moving tbe 
north-bound car bave, if it was sufflciently close to the other track to cause 
a collision?' and you are arguihg to the jury that the court's instruction in 
effect says that the nprth-bôund car must hâve moved in order to entitle the 
plaintlff to recover, beit'aùse there is no averment of négligence on the part of 
the plaintifE against the défendant but for running its south-bound car. Now, 
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that împlîes that it would be négligence on the defendant's part to run theîr 
south-bound car down; thelr south-bound track. The court never meant to 
inlply that. The instruction means that if this north-bound car was in sueh 
close proximity to the other car by reason of Its being on the curve, whether 
standing or moving, ais that a passenger ou the othér car would be run into by 
it, then that would not disentitle hlm to reeover, beeause it would be upon 
the assumption that the défendant was guilty of négligence in using its own 
tracks, which is not the case. If the car was so dose to the other track that 
it could not run, it must not go any f uttlier than necessary to allow the other 
to pass." 

This statèment is inconsistent with paragrajjhs 3 and 4 of the 
charge, and practically nullifies what the court had to say in those 
paragraphs as respects the right of the plaintiff to recover. In other 
words, the statèment of the court contained in those two paragraphs 
was to the efïect that the plaintifF could not recover unless he ofïered 
proof to show, (1) that he waç a passenger on the south-bound car; 
and (3) that his injury was due to the fact that. the défendant care- 
lessly and negligently ran its north-bound car so as to strike him while 
he was attempting to board the south-bound car. The learned judge, 
in the statèment which we bave just quoted, practically told the jury 
that it made no différence whether the proof as to which car was 
moving showed that the plaîntiff was struck by the north-bound car 
,as alleged, or whether his injury was due to the fact that the south- 
bound car was moving and thereby came: in contact with the north- 
bound car. After counsel for défendant had coticluded his argument, 
the court submitted an additional instruction to thé, jury, bearing upon 
' this phase of the question, as follpws : 

"Ii>uring the discussion, of the court'» Ihstruetioiisby? counsel for the défend- 
ait, one flf tbe Jurors Inquired of hipi fts: tp. what,.w!0uld be the efCect of the 
, nortli-hôund car remaining stationary on the \çurye at the time of the acci- 
dent; and the court, in view of counsel' for déféndâtt's interprétation of the 
court'S instructions on that point, orally màde explanatl'on of the instruction, 
intending to.write! the same out focnmllyi whiçh it now dees, leaving, how- 
ever, in tbe record, what was orally stated as tak^n.dQwn by the stenographer 
at the request of defendant's counsel, and by permission of the court, 

"The luror's Inquiry is as to what would be tbé effect of the' north-bound 
car remaining stationary on the cui^è at tbe tiniô «éf the accident, so that a 
.passenger on lasouthrboùnd car was stifuck by tbe iuorth-bound car, so stand- 
; ing on the curve, and not actually moving at the, time. The court charges 
you that the plaIntifC is not disentitled to recover mçrely beeause the north- 
bound car may bave been standing, instead'of moving', if you bellpve froni the 
évidence, under the instructions of the court, ' ha ving regard as well as to 
the plalntiflfs contributory négligence, that the «trikingof the plaintiff vi'hlle 
a passenger, and himself exereising due care, sp,op tlje south-bound car, by 
the north-bound car, was the proximate and direct rçause, of the accident." 

This case, coming, as it does, from the Eastern District of Virginia, 
we are governed by section 914, Rev. St. 18.V8, 4 Fed. Stat. Ann. § 
■ 914, p. 563 (U. S. Comp. St. 1901, p. 684), which reads as follows: 

"Sec. 914. The practice, pleadiiigs, and forms and modes of proceeding in 
civil causes, other than equity and admiralty causes, in the circuit and dis- 
trict courts; shall eonform, as near as may be, to the practice, pleadings, and 
forms and modes of proceedings existing at the tiraé in like causes in the 
courts of record of the state within which, such circuit or district courts are 
held, any rule o£ court to the eontrary uotwithstanding." 
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In the case of Baltimore & Ohio P. Co. v. Whittington's Adm'r, 
30 Grat. (Va.) 805, the court in statir'g the object of a déclaration, 
said : 

"The object of a déclaration is to set forth tlie facts which constitute the 
cause of action, so that they miiy be uncl(.rstood by the party who is to an- 
swer them, by the jury who are to ascertam the tnith of the allégations, and 
by the court who a,re to glve judgment. 1 Chitty, Plead. 256; Barton's Law 
Prae. p. 103. It Is very true that in acdons for torts it is frequently suffl- 
cient to describe the in jury generally, wrhout setting ont the particulars of 
the defendant's mlsconduct. In sueh cases great latitude ofstatement is al- 
lowed. But thls rule does not justify a gênerai and indefinite mode of de- 
claring, admltting of almost any proof. 1 Ohitty, l'iead. 406 note : .lones v. 
Stephens, 11 Price's R. 235 ; 1 Saunders on Plead. and IXidence, 510." 

The leading case in Virginia on the subject is the case of Horten- 
stein V. Virginia-Carolina Ry. Co., 103 Va. 914, 47 S. E. 996. It ap- 
pears from an examination of that case that the rule of pleading in 
actions of this nature, prior thereto, had not been very strict. How- 
ever, after an exhaustive review of the law in that case, the court, 
among other things, quoted with approval the following statement of 
Judge Staples in the case of Baltimore & Ohio R. Co. v. Whittington's 
Adm'r, supra: 

" * * * The learned counsel for the plaintiff insists that if greater par- 
ticularity is requlred in stating th«; cause of action, the plaintiff is liable to 
be defeated on the trial by a variance between the allégations and the proofs. 
A déclaration ean, however, subserve no good pnrpose unless it be sufflclent- 
ly spécifie tô inform the advers», party of the ground of complaint. If it is 
déficient in that particular, it ra^ y as well be di.spensed with altogether. The 
plaintiff is presumed to hâve so;(ie knowledge of the facts upon which his ac- 
tion is founded. If he is in dor.,it as to the précise nature of the évidence, he 
niay franie his déclaration with différent counts, varying his statements to 
meet every possible phase of the testiniony." 

Thèse cases define what is necessary to constitute a proper count 
upon a given state of facts ; but in the case at bar there is no attempt 
in any count to set forth the facts so as to présent this particular the- 
ory, which, among other things, was submitted to the jury. 

As we hâve stated, some of the witnesses testified that the plaintiff 
boarded the south-bound car, which began to move and at which time 
the north-bound car had come to a standstill on the curve, and that the 
south-bound car in attempting to pass the north-bound car came in 
such close proximity to the same that the plaintiff, who was standing 
on the steps or platform of the south-bound car, came in contact with 
the north-bound car and was thereby injured. 

There is nothing contained in either one of the counts which under- 
takes to charge that the plaintiff was injured in the manner described 
by thèse witnesses, and, under such circumstances, it was but natural 
that counsel for the défendant should, among other things hâve in- 
sisted that if the jury found the facts to be in accordance with this 
évidence, there was a fatal variance, and that the plaintiff would, 
therefore, not be entitled to recover. 

In the case of Peary Lee Moss v. North Carolina Raiiroad Com- 
pany, 122 N. G. 889, 29 S. E. 410, the gênerai rule in regard to this 
question is clearly stated as follows: 
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" * * * A défendant is called upon to ans^Ye^ the accusations made 
against him, but he is not called upon, and it wonld be unreasonable to db so, 
to anticipa te and corne prepared to défend any other accusation; It is a set- 
tled maxim of law that proof without allégation is as unavailable as alléga- 
tion wlthout proof. There is notbiug in the answer to assist the complaint, 
if the facts wèi*e as the charge assumes them to be. Conley v. Rallroad Com- 
pany, 109 N. C. 692 [14 S. E. 303]. 'A complaint proceeding upon one theory 
will not authorize a reeovery upon another and entlrely distinct and inde- 
pendent theory.' 4 Elliott on Eailroads, § 1954." 

It may be insisted that this évidence was in the nature of a surprise 
to counsel for the plaintiff, but it would hâve been an easy matter for 
the plaintiff to hâve amended his déclaration at that stage of the pro- 
ceedings so as to charge that the défendant carelessly and negligently 
stopped.its north-bound car at a point on the curve which brought it 
in contact with the soUth-bound ca!r while the saine was passing and 
that the défendant carelessly and neghgently operated its south-bourid 
car so as to injure the plaintiff by^ being brought in contact with the 
north-bbund car. The. plaintiff did not avail himself of the right which 
he undoubtedly had to màke such amendment, and his failure to do 
So placed him in a position where he vvas bOund to rely solely upon 
the two counts contained in the déclaration.. Under such circum- 
stances, we are of opinion that the court below submitted to the jury 
a theory not supported by ahy count contained in the déclaration, and 
in view of which we are impelléd to thé conclusion that the court erred 
in this respect, and that its action, in this respect, in view of the other 
two counts, was such as to materially préjudice the rights of the de- 
fendant. 

It being apparent that the judgment of the lower court must be rè- 
versed, the verdict of the jury set aside, and a new trial awarded, we 
deem it unnecessary to consider the. other assignments of error. 

Reversed. 

BRAWLEY, District Judge, dissenting. 



McGRAW V. MOTT. 

MOTT r. BUCKHORN PORTLAND CEMENT CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. May 25, 1910.) 

No. 905. 

1. CoDKTS (§ 371*) — Fedebaj, Courts — Equitt Jueisdiction — Enforcing 
Rembdt Given by State ' Statute. 

Section 65 of the corporation aet of New Jersey (P. L. 1896, p. 298), 
which authorizes a suit by any creditor or stockholder to wind up the 
aiï'airs of a corporation which bas l>econie insolvent or suspended its 
ordinarj^ business for want of funds to carry on the same, créâtes a right 
whicïi' niay be enforced in a fédéral court of equity havlng jurisdiction 
of the parties. ' 

[Ed. Note. — For otiier cases, see Courts, Dec. Dig. § 371.*] 
•For other cases aee same toplc & § NUMBEK.in Dec, & Am. Dlgs, 1S07 to date, & Rep'r Indexes 
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2. Corporations (5 615*) — Insolvenct Proceedings — Kew Jerskt Statuts 
— Suit in Fédérai Court. 

A suit to wind up the affaire of an Insolvent corporation of New Jer- 
sey under section 65 of the corporation act of that state (P. !.. 1896, p. 
298), as sueh act bas been construed by the Suprême Court of the state, 
may be brought by a simple con tract créditer, and, even If such objec- 
tion would Ile to a suit brought In a fédéral court of equlty, It Is open 
only to the corporation and cannot be ralsed by an Intei-venlng stock- 
holder. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 615.*] 

8. Courts (| 264*) — Fédéral Courts — Suit for Anciixary Receivbrship — 
scope op jurisdiction. 

Where a fédéral court of equlty in New Jersey, acting under section 
65 of the eoiT3oratlon act of the state (P. I* 1896, p. 298), granted an in- 
Junctiôn agalnst a corporation of that state on the gi'ound of Insolveney 
and appointed a receiver for Its property, It was In accordance with the 
recognlzed fédéral practice for the complalnant, with leave of that court, 
to Institute a suit for the appolntment of an aneillary receiver in the 
fédéral court of another district in which the corporation had property, 
and, whlle a stocl^holder may be permltted to Intervene In the aneillary 
Buit and contest the right of the complalnant, he cannot In such suit, 
or on appeal from the decree therein, question the jurlsdlctlon of the 
court in the principal suit, nor obtaln a revlew of its decree. 
. [Ed. Note. — For other cases, see Courts, Dec. Dlg. 5 264.* 
' Supplementary and aneillary proceedings and relief in fédéral courts, 
see note to Bedford Quarries Oo. v. Thomllnson, 36 O. C. A. 276.] 

4. Appeal and Erbob (§ 983*) — Eeview — Discrétion of Court — Sale of 
Pbopebtt. 

The sale of the property of an insolvent corporation pending contested 
lltigation as to the rlght, whlle not usual, Is withln the sound discrétion 
of the court, and its action cannot be revlewed where the fairness and 
Talldity of the sale are not otherwise attacked. 

{Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. S 983.*] I 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Martinsburg. 

Suit in equity by Abram C- Mott against the Buckhorn Portland 
Cernent Company; John T. McGraw intervener. Decree for com- 
plainant, and thé intervener appeals. Affirmed. 

Appellee, Abram C. Mott, a citizen and Inhabltant of the state of Penn- 
sylvauia, for and on behalf of hlmself and ail other credltors and stoekhold- 
ers, 011 March 2, 1908, filed hls Mil In equity in the Circuit Court of the United 
States for the District of New Jersey, against the Buckhorn Portland Ctement 
Company, a corporation chartered and organlzed under the laws of the state 
of New Jersey, in which he alleged: That sald corporation vyas duly chartered 
and organljsed for the purposes and with the powers set dut In the eertiflcate 
of incorporation attached and made a part of hls bill. That sald corpora- 
tion owned, and prlor thereto oi)erate(î, "a portland cément plant" In the 
state of West Virginia. That said corporation operated the sald plant, with 
occaslonal interruptions, from. the month of June, 1903, untU October, 1907, 
at a nioney loss of $400,000, ko that, in the month of October, 1907, it be- 
came necessary for the défendant to close its plant down and suspend busi- 
ness because it had no money to continue the same. That since then the 
plant had been practically idle, and that, before the business could be re- 
sumed, it would be necessary to Inwease the capital to raise money to pay 
wages, purchase supplies, and carry its produet untll It could be marketed, 
and this could not be done because it had no accouuts recelvable above $500 
and "its borrowlng resources hajd been exhauste^." That complalnant was 

•For other cases see same toplc Si § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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président of the corporation, and "hy reason of tliat fact had advanced tlie 
sum of $143,150 from his own prlvate funds to pay wages, purchase supplies 
and machinery, and earry the concern along, and that ail he had to show for 
said loans were certain matured promissory notes, glven by said company, 
amountlng, in the qggregate, to the sum of $143.150.08, upon which there %vas 
due for accrued Interest the sum of $6,175. That, in addition to the above 
indebtedness, the défendant owed iilm the sum of $11,200 for salary as prés- 
ident" and other suiiis, aggregating 'In ail the sum Of $166,739.07, exclusive 
of bonds and stocks. That there were no other unsecuréd credltors of de- 
fendant known to complalnant. That the Pennsylvania National Bank held 
its notes for $56,700 for loans for which it held as collatéral bonds for the 
same amount, being a portion of an issue of $200,000 secured by deed in 
trust. That the bank was further secured by the guaranty of complalnant 
and three others. That the capital stock of said company was $800,000, of 
which $450,000 was preferred stock. That complalnant held 1,256 shares 
of the conunon and 1,330 shares of the preferred stock and $77.000 of bonds 
secured by the deed of trust, and that ,$67,750 of Iwnds were held by other 
parties. That défendant company had less tbau $500 In its treasurj'. That 
the value of tlie stock on haud did not exceed $2,500 and bills receivable 
$500. That thèse assets, together with the plant at Manhelm, in West Vir- 
ginia, constituted the resources of défendant company. Complalnant prayed 
that défendant company be enjolned from exercislhg any and ail privilèges 
and franchises granted by its charter and from receivlng or coUectiug any 
debts due, and thât a receiver be appointed "iu accordance with the statute 
in such cases made and provided, and that he might bave such other and 
further relief in the premlses, as the nature of the case may require and as 
may be agreeable to equlty and good conscience." 

On the fillng of the bill, an order was made dlrectlng défendant to show 
cause, on the 9th day of March, why an Injunctlon should not issue and a 
receiver be appointed, pursuant to the prayer of complalnant. On the re- 
turn day a decree was made by Judge Lannlng recltlng that the cause came 
on for hearlng "in the présence of Garrow & Kraft, of counsel with the com- 
plalnant, and Walton Pennewill.oC' counsel with défendant, and it appear- 
ing that a copy of the bill of complaint and affidavit thereto aunexed, to- 
gether with a copy of the rule to sbow cause heretofore allowed, has been 
duly served upon the défendant, and it further appearlng that the défend- 
ant, by its answer, thls day flled, admits that it is insolvent and without 
funds or resources to meet its obligations or continue its business, and that 
said défendant joins in the prayer of the complalnant that It be deereed in- 
solvent and a receiver be appointed, and It appearlng to the court from the 
bill of complaint and affidavit thereto annexed and the answer of défendant 
that said défendant bas suspended its ordinary business and Is insolvent," It 
is ordered that the rule to show cause be made absolute, and that Robert A. 
Patton of Phlladelphla be ând is appointed receiver of the défendant com- 
pany with the usual and necessary powers conferred upon reeeivers and "re- 
quired by law and by an act of the Leglslattire of New Jersey ehtitled 'An 
act coneemlng corporations (Révision of 1896)' approved April 21, 1896, and 
ail acts amendatory thereto and supplementary thereto." P. L. 1896, p. 277. 
The receiver was required to flle a bond In the sum of $75,000 with. approved 
security. "And the said receiver is heréby authorized to apply to the Cir- 
cuit Court of the United States for the Northern District of West Virginia 
in such procéedings as may be necessary to protect the property of the de- 
fendant corporation located In that district and leave is glven to the plaln- 
tiff In this cause to make application for an ancillary receiver in the United 
States Circuit Court of said district." 

On March 11, 1908, complalnant flled, in the Circuit Court of the United 
States for the Northern District of West Virginia, his bill in equlty against 
défendant company recltlng substantlaÙy the same facts contalned in his 
original bill in the Circuit Court of New Jersey, and further alleging that 
he had flled the bill In said court, making a copy thereof, together with the 
order of Judge Lannlng, herelnbefore set forth, a part thereof. Défendant, 
"pursuant to direction of its hoard of dlreetors," answered the bill. adralt- 
tlng the allégations therein and joining in the prayer for the appoiutment of 
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a reeeiver. The answer is flled under the seal of the corporation and verl- 
fied by Charles M. Mott, its secretary. 

Ou Alarch 13, 1908, an order was irmde by Judge Dayton, reeiting the or- 
der uiade by Judî?e Lanniug and appoiutins the sald Robt. A. Patton re- 
oeiver of said corporation in West A'irgiiiia. This order makes no référence 
to the New Jersey statute, pursuaut to which the court in New Jersey pro- 
oeeded. The reeeiver was direeted to file bond and inalve an Inventory of the 
propertv of the corporation located in West Virginia. The bond was duly 
tiled and approved, and on May 13, 1908, the reeeiver filed a pétition in the 
cause setting forth that he had taken into his possession ail of the property 
of said corporation in West Virginia, an itemi^ed inventory whereof he at- 
tached. He also recites that he has tiled. in the Circuit Court of New Jer- 
sey, a pétition setting forfli the snuie facts, and tliat "on April 27, 1908. a 
pétition of John T. McGraw was filed in said suit in New Jersey, a certified 
copy of vi-hich is hereto attached, , niarked 'Petitioner's l'ishibit F,' and asked 
to be read as a part hereof." He recommended the sale of tlie property, etc. 

The record shows thnt on April 2.1, ]!>05, appellant tiled, in the Circuit 
Court of New Jersey, his pétition setting forth that he was a citizen and 
résident of the state of West Virginia and a stockhOÎder in défendant cor- 
poration, being the owner Of 50O shares of common àpd 500 shares of the 
preferred stock of said compauy. He further alleged: That complainant had 
ahsolute control aud management of the busines.s affairs of the company and 
its iudehtedness, except the bonds secured by mortgage. That the assets of 
the Company, as lie is informed. are ample to discharge its indebtedness to 
complainant "provided reasonable time is glven to those persons interested 
in the Buckhom l'ortiand Cément Compauy to work up, either a reorgani- 
zatlon or a favorable disposition of its property, or the opération of the plant 
under favorable conditions and capable management." That the assets of 
the Company, including its plant, nnder favorable circumstances, are worth 
very much more than its Habilitiez, and. that the court should not "hurriedly 
order a peremptory sale to be nvade of its property without givlng the stock- 
holders interested an opportunity to ascertain whether arrangements cannot 
be niade to prevent the sacrifice of their interests and the interests of the 
Company." He asks that he hiay intervehe and an opportunity given him to 
ansv\"er the bill, etc. 

On the 27 th day of April, 1908. the pétition was heard by Judge Danning 
and, after argument by counsel for petitioner and complainant, the pétition 
of the reeeiver for an order to sell the property was granted. 

It was provided that "the saine lie not carried out until it shall hâve been 
contirnied by the United States Circuit Court for the Northern District of 
West Virginia." The pétition of John T. McGraw was denied by Judge Lan- 
ning. 

On May 13, 1908, appellant tiled his pétition in the court below setting out 
the proceediugis had in the Circuit Court of New .Tersey, and alleging "that, 
Ht the time of filing his said pétition in the Circuit Court of New Jersey, he 
was not in ix)Ssession of ail the facts necessary to a full statement of his 
case, nor in the possession of ail the facts, at this time, known by bimi to 
exist," etc. He allèges a number of additional facts, uiany of which he says 
eonstitute a valid défense to complainaut's bill, and asks that he be permitted 
to intervene in the cause in said court and file answer, etc. 

On the same day, May 13, 1908. Judge Dayton heard the pétition of the 
reeeiver upon the order nmde by Judge Lanning, and the pétition of John 
T. McGraw, and conflrmed said order and diriK-ted the reeeiver to proceed 
with the sale of the property, being of the opinion from the pétition, exhibits, 
and proceedings that it is imperative, looking to the interest of ail persons 
interested In said property, that a speedy sale of the same be had and that 
"leave be given McGraw to iile such légal défense as he may he entitled to 
in this cause." 

On June 13, 1908, appellant, McGraw, tiled in the Circuit Court for the 
Northern District of West Virginia, a démarrer to the bill, for that: 

(1) That it is not alleged that complainant had reduced his claim to judg- 
ment in auy court of law and by reasou thereof a court of equlty could not 
entertain the plaintIfC in the premises. 
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..(2) TJiat a simple contract creditor œay not hâve and malatain.a suit in 
«lUity of the eharacter deseribed in tte bill, unless additional grounds b,e 
alleged,, and tbat no such grounds are alleged. 

(3) That eoinplalnant had a full aiid adéquate remedy at law. That he 
Could recover judgment at law on bis debt and Issue exécution agâinst tli6 
property of défendant, Tliat, by proceeding. in equity, complainant deprives 
défendant of trial by jury as secured by tlie Constitution. 

The two other grounds assigned are but répétition of the foregoing. 

Appellant filed a pétition asking that the sale of the property which had 
been advertised by the receiver to talie place on January 19, 1908, be sus- 
pended until his demurrer was heard and disposed of . The court set the cause 
down for argument on Ju'ne 16, 1908, and, on said day, sustained a motion 
by complainant to strike frpm the files the demurrer of McGraw, and fur- 
ther adjudged that "belug of the opinion that John T. McGraw Is an im- 
proper pârty to this suit, and that the court, had Improperly ordered the said 
McGraw to be made a party défendant, the same is corrected and set aside, 
and the prayér of said John T. McGraw be and the same is hereby denied." 
McGraw excepted, assiÀied numerous errors, and iiled his pétition for an 
appeal, which was granted by his honor, Judge Goff. The appeal was heard 
by the Circuit Court of Appeals at Aeheville, N. C, on July 18, 1908, when 
the decree of the Circuit Court of West Virginia was reversed and mandate 
issued, directlng that leave be glven the défendant Company and Abram C. 
Mott to answer the appellant's pétition, "and that the cause be matured for 
final hearlng at the earliest day practicable, wlth proper judieial proceedings, 
and for such further action as may, ùnder the clrcumstances, be proper." 

On August 18, 1908, the défendant Company filed its answer denying the 
material averœents of McGraw's pétition. On the same day complainant, 
Abram C. Mott, filed his answer to said pétition denying the averments there- 
of, and setting up as a bar thereto the decree of Judge Lanning, denying the 
pétition and application to intervene. On the same day, appellant, John T. 
McGraw, by way of "additional and supplementary demurrer," averred: 

(1) That the eomplalhant's blll is multlfarlous, and that more than one 
cause of action Is set up, ttierein. 

(2J That the complainant, Mott, cànnot maintain his bill as a simple créd- 
iter and at the same time sue hérein as a stockholder. 

Other causes of demurrer are assigned which are involved in the foregoing. 

On the same day a decree was made overruling the demurrer and giving 
to appellaHt 20 days within which to file: his answer to the original bill and 
uijtil thei.^th day of September, 1908, to take his proofs sustaining the allé- 
gations of the pétition, and giving to the complainant and the défendant Com- 
pany a day named to submit their proofs. Thereafter dépositions were duly 
talven and slibmitted to the court, and on October 21, 1908, the cause came 
oiij for hearipg before Judge Dayton, who found that the défendant company 
'S^'às indebted, tç complainant in tjie sum of $172,006, for which amount a de- 
Cree was rebdéred. The court (urther found that the defendaiit company 
was insolvenf and hàd siispended its regular business and had admitted its 
Inability to carry on its business. Reçiting the orders and decrees made by 
J'udge Eannlng, thé same were again conflrmed, and the court, being of opin- 
ion that a sale'of the property would promote the interest of ail parties con- 
cerned, ôrdered the receiver to proceed to make sale thereof upon the terms 
and in the manner set out in said decree. 

On I^ecéniber 12. 1908, the receiver made his report to the court, reçiting: 
That, pursuant to ahd in çompliance wlth its decree, he sold the propeity to 
complainant, , Abram, C. Mott, the highest bidder, for the sum of §15,000, sub- 
ject to the bonded Indébt'edness secured by mortgage, set ôut in the record. 
That in his opinion the said sum, in the présent couditioti of the property, 
was ail adéquate price and recommended the confii-mation thereof. The re- 
ceiver asked that a spécial master take an account of his dealings, etc. On 
Deceml>er 12, 1908, the sale was conflrmed, and the master directed to settle 
the accQtints of the receiVer and make distribution of the assets. The master 
on January 19, 1909, made his report stating an account. On March. 16, 1909, 
appellant flled an answer setting up matters In défense, etc. An iîPder was 
made tiiat the answer be flled ''wlth leaye reserved to the plaintifE to move 
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rejectlon or file exception or reply to said answer." On April 9, 1909, ap- 
pellant filed hls pétition for appeal asslgnlng error. 

William A. Glasgow, Jr., and George W. Johnson (Jake Fisher, on 
the brief), for appellant. 

S. W. Walker (Faulkner, Walker & Woods, on the brief), for ap- 
pellee. 

Before GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge. When this cause was called for argu- 
ment, the, attention of the court was called to the fact that the last 
decree, from which the appeal is taken, and which disposed of the 
merits of the cause, was passed on December 12, 1908, and the report 
of the mastér was filed January 19, 1909, in regard to which there 
does not appear that any exception is taken, and on March 16, 1909, 
appellant filed an answer reiterating the allégations in his pétition, and 
further alleging that, on February 84, 1909, complainant had executed 
tp one Gerstell a deed conveying the property purchased at the sale 
made by the receiver and conveyed to him, that the considération re^ 
citedin this deed was $215,000, and that said conveya,nce was for the 
benefit of the "Cernent Trust." A copy of this deed is attached as an 
exhibit.lt is insisted by complainant that this answer should te 
stricken, from the files. It appears that some motion to that end was 
made ; the court reserving to the complainant the right to make such 
motion. It appears that, af ter the demurrer filed by appellant was 
overruled and time given him to file answer, the parties treated the pé- 
tition, which contained the allégations relied upon as a défense to the 
bill, as an answer and replied to same. The dépositions were taken up- 
on the theory that thèse papers set forth the mattersin controversy. 
We do not perceive that anything additional is set up in the answer, 
filed March 16th, except the deed to Gerstell, which was executed sub- 
séquent to the decree appealed from, and cannot be brought into this 
litigation. The appellant's assignments of errors, although presented 
m several phases, are directed principally to the jurisdiction of the Cir- 
cuit Court of West Virginia. 

It must be conceded that the cause has taken a somewhat erratic 
course. This, we think, has been caused, to some extent, by reason of 
a failure to keep in view the basis of the jurisdiction of the Circuit 
Court of New Jersey, wherein the original bill was filed. It is urged 
that the court was without jurisdiction, because the complainant had 
not reduced his claims to judgment in a court of law; that he had a 
complète and adéquate remedy at law by obtaining judgment on his 
debts against défendant corporation and suing out exécution against 
its property. Thèse objections are directed to complainant's right, as 
a simple contract créditer, to invoke the equity jurisdiction of the 
court. It is also suggested that he may not prosecute his suit in a court 
of equity, in the dual capacity of a créditer and stockholder. It will be 
noted that, although the property of the défendant company had been 
conveyed, by way of mortgage, to secure a bond issue of $200,000, 
the mortgagee is not made a party défendant ; hence the sale, and title 
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conveyed under the decree, is subject to this incumbrance; that only 
the equity of rédemption is sold. Conceding that,,generally, a court 
of equity will not take jurisdiction of a bill to subject property to the 
claims of creditors through the médium of a receiver, unless the debt 
of the complainant has been reduced to judgment, it is by no means 
clear that this objection may notbe waived; the défendant assenting 
to the jurisdiction. In HolHns v. Brierfield Coal & Iron Co., 150 U. S. 
371, 380, 14 Sup. et. 127, 128 (37 h. Ed. 1113), Mr. Justice Brewer 
says : 

"Défenses existiiig in equity suits may be waived, Just as they may in 
law actions, and, when waived. tlie cases stand as tUougli the objection never 
existed. Given a suit in whielj there is .lurisdiction of the parties, in a mat- 
ter withln the gênerai scope of the jurisdiction of courts of equity, and a 
decree rendered will be binding, although it may be apparent that défenses 
existed which, if presented, would hâve resulted in a decree of dismissal." 
Reynes v. Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 82 Ij. Ed. 934 ; Brown v. Lake 
Sup. Iron Co., 134 U. S. 530, 10 Sup. Ct. CCNl, 33 L.. Ed. 1021. 

This line of décisions is found in cases wherein the gênerai jurisdic- 
tion of the court of equity is invoked. Hère, however, it is clear that 
the original bill, filed in Xhe circuit court of New Jersey, is based upon 
the procédure providing for winding up the afïairs of an insolvent cor- 
poration by the statute of that state, being section 65 of the corporation 
act (Laws 1896, p. 298) : 

"Whenever any corporation shall beeome Insolvent or shall suspend its 
ordinary business for want of funda to carry on the same, any creditor or 
stockholder may by pétition or bill of complaint setting forth the facts and 
circumstances of the case, apply to the Court of Chancery for awrlt of iii- 
junctlon and the appointment of a receiver or receivers or trustée, and the 
court belng satisfled by afflààvit or othei"wise of the sufHelency of said ap- 
plication and of the truth of the allégations contained in the pétition or bill, 
and upon such notice, if any, as the court, by order, may direct, may pro- 
eeed in a summary way to hear the aflidavits, proofs and allégations which 
may be offered on behalf of the parties, and if vipon such inquiry it shall ap- 
pear to the court that the corporation has beeome insolvent and is not about 
to résume its business in a short time thereafter with safety to the i^ubllc 
and advantage to the etockholdei-s, it may issue an injunction to restrain the 
corporation and its offlcers and agents from exercising any «f its privilèges 
or franchises and from coUecting or receiviug auy debts, or paying out, sell- 
ing, assigning or transfering any of its estate, moneys * * * except to 
a receiver appointed by the court, until the court shall otherwise order." 

The jurisdiction of the court to entertain the bill in this cause is 
founded upon the diverse citizenship of the complainant and défend- 
ant corporation. The decree màde by Judge L,anning, appointing a 
receiver, èxpressly refers to and is bâsed upon the New Jersey statute. 
In Land Title & Trust Co. v. AsphaltCo., 127 Fed. 1, 62 C.C. A. 23, 
the jurisdiction of the Circuit Court to entertain a suit under this stat- 
ute where the essential équitable éléments exist is upheld by the Circuit 
Court of Appeals of the Third Circuit in an able opinion by Judge 
Gray. After quoting the statute, lie says: 

"It is true that; independent of statutory authority, the gênerai équitable 
Jurisdiction of tlie United States courts does not extend so far as to entertain 
a suit by a creditor against ^ corporation, seeking the appointment of a re- 
ceiver of its business and property and an injunction against the exercise of 
its corporàte franchises, solely on the ground of insolvency. It is, however, 
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well settled by adJudlçatloBS of the Suprême Court and subordinate fédéral 
Courts that If a State !t,egisiaturè, toy a valld law, create a rlght essentlaUy 
équitable in its nature, prescrlblng a remedy for Its enforcement substaii- 
tially consistent with the Ordlâkry modes of proceedlng on the chancery side 
of the fédéral courts, no reason' exists why it should not be pursued in a 
fédéral court of equity in the sanie form as it is in the state courts" — citinj? 
Olark V. Smith, 13 Pet. 195, 10 L. P:d. 123 ; Gormley v. Clark, 134 U. S. 338, 
10 Sup. et. 554, 33 L. Ed. 909. 

The learned judge further says : 

"The Constitution and laws of the United States provide an additional 
forum to that of the state, for the adjudication of sults involvlng eontroversies 
between citizens of différent States," not a différent law. * * * Whlle state 
législation cannot directly enlarge or contract the .iurisdiction of the fédéral 
courts, it ean create rights that are justlceable in such courts, vvhich, with- 
out such législation, vvere hot eognlzable therein." 

Referring to the New Jersey statute, he says: 

"A suit under thèse sections of the act is, therefore, eognlzable In the 
United States Circuit Court having .Iurisdiction of the parties on its equity 
side. The right so created will be enforced by the remédies prescrll)ed by 
the act, so far as the same are consistent with and not violative of the gên- 
erai équitable rules and procédure, as administered in the fédéral courts of 
equity." 

In that case the complainant, ahhough not a judgment créditer, wàs 
"the pledgee or mortgagee of the property of the défendant company," 
Judge Gray f lirther says : 

"It Is not necessary, therefore. to discuss or décide the question as to the 
right of a simple contract creditor to proceed In a fédéral court of equity 
under the authority conferred by the state statute in the state Court of 
Cliancery, or the qiiestion as to the right of the complainant in the receiver- 
ship suit, as a lien creditor, to appeal, by such a bill, to the gênerai equity 
jurisdictiou of the Circuit Court." 

In Jones v. Mutual FideHty Co., 123 Fed. 509, Judge Bradford dis- 
cusses the question presented under a Delaware statute, similar to 
the New Jersey act, in an able and exhaustive opinion, reaching the 
conclusion that a bill may be filed in the Circuit Court of the United 
States by a simple contract creditor. 

Without entering into an extended discussion of the décisions, we 
reach the conclusion that, in view of the construction put upon the 
statute by the Suprême Court of New Jersey and its évident purpose, 
it is not essential to the jurisdiction of the Circuit Court of the United 
States that the complainant shall be a judgment creditor, or hâve a 
spécifie lien on the càrporate property. If, however, the law be other- 
wise in that respect, it appears to be well settled that it is not open 
to the appellent, as an intervener, to raise the question; this being 
open only :to the défendant corporation. The question of jurisdiction 
was waived: and every essential averment of the bill admitted. In 
Citizens' Bank & Trust Co. v. Union Mining & Gold Co., 106 Fed. 
97, Judge Newman says : 

"The contention that thls is not a suit of équitable cognizance, because the 
complalnants are simple contract credltors, is raised too late, even if it eau 
be raised by an intervening stoekholder at ail. * * * This Ls a bill brought 
to distribute the assets of an insolvent corporation, having Its whole prop- 
erty and assets in Georgia and in this district. • » * The recèiver hav- 
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Ing ibeen appointed, given bond, and tarent eibarge pt the property, and hav- 
Ing eared for the saœe, and the défendant having acknovvledged, by Its an- , 
sweir, the debts and the necesslty for the recelyershïp, the Intervening stock- 
holder cannot raise thls question: That the- complainants are simple con- 
tract creditors." 

The conclusion is sustained by a number of; décisions of the Su- 
prême Court cited by the learned judge. Proceeding therefore upon 
the assumption that the Circuit Court of New Jersey had jurisdiction 
oî the cause, and that its decrees are yalid, we inquire as to the regu- 
larity pf tbe proceedingS hàd in the'Cii"cûit Court of; West Virginia. 
It is inîmaterial in this aspect of the, case whether ffie refusai of Judge 
Lanning to permit the appellant to iptervene, or, by other appropriate 
proceeding, to be heard in that court, because he waspermitted to do 
so in the Circuit Court of West Virginia, and was fully heard upon the 
meritSjOf jhe case; the v.alidity of çomplainant's debts and the insOl- 
vency q,f t^é défendant ■corporation hàving beeii 'established. Thèse, 
défenses he was clearly içntitled, either as an iinteryener or as one of 
those persons havingan interest in the property in whose behalf com- 
plainant sued, to make and hâve determined ïn somie' court. The 
Circuit Court of New Jersey having enjoined the défendant compàny 
and its, offjcers from exercising any'oif its çorporgite powers, and hav- 
ing,. ;S0 far as its.powerilto do so extended, vested in the control of its 
recèiver ail of the property of the corporation, gave permission to 
complainantto make application to the Circuit Court of the Northern 
District of West Virginia for the.appointment of an ancillary receiyer. 
This was in accordance with the course and practice of the fédéral 
courts in such cases. There appears to be a distirïttion between an 
ancillary bill and a bill seeking the appointment of an ancillary recèiver. 
Ttie fédéral courts in the différent states being foreign courts as to 
each other, the recèiver appointed by' the court 'in -one state has tio 
pbwer to take charge of, sell, or dispose of property in another state, 
or to institute suits in the courts of such other state, except by wày of 
comity. '.:■;,, t : ^ 

"The difflculty is met, however, by the very conVenient and satlsfactory 
practice of Institutlng: ancillary reeeiverships and appolnting ancillary re- 
celvers in such foreign jurisdictions where the same beçomes désirable or 
necessary. The practice of appointlng ancillary receivers is indeed one of 
the striking features of the System bullt up by the fédéral courts for the 
administration and wlndlng up of any business in thé hands of a recèiver, 
and especially Insolvent corporations. It affords the; only method for reach- 
ing and adminlstering property, or assets, in a jurisidjctlon foreign to that 
where the recèiver is originally appointed." 3 Street's Fed. Eq. Prac. § 2692. 

That a recèiver is an officer of the court appointing him, and can 
exercise no power or maintain any légal status except within the terri- 
torial limîts of the court, is settled ; the latest décision upon the subject 
being Great Western Mining & Mfg. Company v. Harris, 198 U. S. 
561, 23 Sup. et. 770, 49 U Ed. 1163. The bill filed by complainant 
in the: Circuit Court for the Northern District of West Virginia con- 
forms to the practice and pleadings in such cases. 

"The court, in which ancillary proceedlngs are instituted will usually, as 
a matter of comity, appoint the same person to be recèiver as was appointed 
by the court of principal jurisdiction." Street's Fed. Eq. Prac. § 2697. 
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In this case the Circuit Court followed this practice and appointed 
Mr. Patton, the same person named as receiver by Judge Lanning. It 
is not quite clear that appellant was entitled by reason of his relation 
to défendant company,' as a stockholder, to intervene and litigate the 
merits of the case, in the Circuit Court of West Virginia, except for 
the purpose of showing .that the corporation was not insolvent. 

If he had wished toinsist upon the right, he should hâve appealed 
from Judge Lanning's order denying his pétition to intervene. We do 
not suggest that. there was 'error in the refusai; that question is not 
before us. It is quite clear that the jurisdiction of the original bill 
cannot be questioned in the ancillary suit. 

In Gregory v. Van.Ee,: 160 U. S. 643, 16 Sup. Ct. 431, 40 L. Ed. 
566, it is said: 

"Manifestly, the decree In tlie main suit cannot be revised throngh an ap- 
peal from a decree on aflcillary or supplemental proceedings, thus accom- 
pllshing indlrectly what could not be done directly." 

The mandate of the Circuit Court of Appeals, upon the appeal from 
Judge Dayton's order, dismissing his pétition to intervene, directed 
the Circuit Court of West Virginia to procèed to hear and détermine 
the controversy revised upon the pétition and answer. This has been 
done, and the insolvèncy of the défendant corporation, together with 
validity of complainant's debt, established. The sale of the property, 
pending the litigation, while not usual, is within the sound discrétion 
of the court, and not reviewable hère. Mellen v. Moline Malléable 
Iron Works, 131 U. S. 352, 9 Sup. Ct. 781, 33 L. Ed. 178. 

If the property did not bring a fair price, it was open to appellant 
to show that fact by évidence when the question of confirmation was 
under considération, or te could hâve submitted an upset bid. The 
sale seems to hâve been conducted in accordance with the provisions 
of the decree. After the. decree of December 12, 1908, nothing re- 
mained to be done except to state the account of the receiver and dis- 
burse the proceeds. This y/as done in accordance with the master's re- 
port. The answer gf appellant of March 16, 1909, was, under the cir- 
cumstances- attending this case, iraproperly filed, and should hâve been 
stricken from the record. 

There is no réversible error. 

Affirmed. . 



TETER V. yiQUESNEY. 

(Circuit Court of Appeals, Fourth Circuit. May 11, 1910.) 

No. 948. 

1. Bankbtjpxcy (§ 140*)— Contribution by Wife to Pdeciiase of Piîopertt. 
The wife of a bankrnpt filed a pétition alleging that sonie 29 years 
prior to the baiikrnptcy, her husband's f ather conve.ved to hlm certain 
land, which he still pwned, valued at .?3,000; that $2,000 of the considér- 
ation was an advaneenjent and the remainder was to be paid by peti- 
tioner, a part of it feing evideoced by notes given by her husl>and ; that 
she fumished her husliand with money from her separate estate to make 
a cash payment and to x)ay the notes when they matured ; that the notes 

•For other cases eee same topic <S:^§ numbbb In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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when paid were turned over to her together with the deed, which was 
unrecorded, to be held by her as seenrity that she should hâve a propor- 
tionate'iuterest In the land or a vendor's lien thereon for thé money ad- 
vanced. No wrltten agreement was niade, the notes were not assigned 
to her nor was anythlug ever done to vest her with any title to or lien 
upoii the land whlch remained In the, possession of her. hushand, wbo 
gave a trust deed thereon without objection on her part. Held that, un- 
der the law of West Virginia, where a wlfe dellvers money or propériy 
tQ her fiusband whlch he uses In his business,, thé presumptloû is that a 
glft was intended, the testlmony alone of the husband and wife, to a 
paroi agreement between them as alleged in the .pétition was Insufficient 
to overcome such presumption, and entltle petitioner to enforee such 
agreement as agaiust the bankrupt's; credltors. i 

[Ed. Note. — For oihér cases, see . Bankruptcy, , Cent, ,Dig. §§ 216, 225; 
Dec. Dlg. § 140.*] 

2. Bankeuptct (§ 20!)*>— Proceeding toEstabi^sh Lien — Pleading. 

À pétition flled in a court of bankruptcy pr^ying that petitioner be ad- 

judged a créditer of a bankrupt and entitled to priority of payment from 

the proeeeds of certain lands cannot be treated as a blU in equity to es- 

1:1, tablish a resulting trust in such lands,, which would be incbusistent with 

:,,, ^ ,th;e relief prayed for, 

, ■ tEd. Note. — For other cases, see Bankruptcy,- Cent, Dig. § 318; Dec. 

'.Dig.;§ 209.*] ■ 

3. TBtrsïs (i 89*) — Resulting Tuust — Parol Evidence, to , Estabi^ish. 

' "ttie uncorroborated testiutony of a bankrupt and bl« Wife Is insufficient 
to establlsh a resulting trust in faVor of the wlfe Ib lands whlch were 
conyeyed to the husband neàrly 30 years prior to the baniir'iuptey and bave 
be^n held by him without objection since.that time. • 

[Ed. Note.— For other cases, see Trusts, Cent Dig.< §§ 134^137 ; Dec. 
Dig. § 89.*] 

Appealfrom the District Court of the United States for the North- 
ern District of West Virginia, at Philippi, in Bankruptcy. 

In the matter of Thomas B. Teter, bankrupt. Appeal by Mary 
Sophià Teter from an order of the District Court in bankruptcy. 
Affirmed. 

For opinion of lower court, see 173 Fed. 798. 

T. B. Teter was adjudged a bankrupt on the IGth of March, 1909, and on 
the same day an order was entered referring the matter to Beferee George P. 
Shirley. On the same day, appellant flled her pétition before the référée clalm- 
ing that, in respect to the land enibraced lu a deed dated February 3, 1880, 
executed by Jesse Teter to the bankrupt, his sou, for two tracts of land eon- 
talning, respectively, 167 acres and 120 acres, she was entitled to be adjudged 
a preferred credltor of the bankrupt to the extent of $1,000, advanced by her 
in the purchase of said land by an understanding to the efCect that the money 
Invested by her was to be returned to her, either in land or money; that the 
true consld.eratlon for the deed was $2,000, advanced by the father, Jesse 
Teter, to his said son, in considération of $1,000 to be pàid the grantor by ap- 
pellant, and that she fully paid the same, and that she bas never been repald, 
in money or its équivalent in land ; that the deed and the deferred purchase- 
money notes were ail delivered to appellant and held by her from the date 6f 
the deed until this date as securlty for the money advanced ; that $250 was 
paid in hand upon dellvery of the deed and three notes for a like amount se- 
cured by a vendor's lien thereon. The dépositions taken are those of Sophla 
Teter herself, Floyd Teter, her brother-ln-law, and Her brother, O. G. Price 
Durett. Three dépositions of Jesse Teter, W. W. Teter, and .Minnie Teter, 
ail dead, were Ipst from the records in Kanawha county, W. Va. The référée, 
by an order entered June 22, 1909, held appellant entitled to charge the land 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexes 
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as a preferred creditor of the bankrupt. to the estent of the said $1,000. Up- 
on a pétition for a revlew by the trustée in bànkruptcy, tjie court below re- 
versed the action of the référée, and held that appellant was not a preferred 
creditor, nor a gênerai créditer, and that her daim was barred by the lapse 
of time. 

J. Hop Woods and Samuel V. Woods, for appellant. 

William T. George, for appellee. ; 

Before GOFF and PRITCÎIARD, Circuit Judges, and BOYD, 
District Judge. 

PRITCHARD, Circuit Judgé (after stating the facts as above). 
As appears from the statement of facts, Jesse Teter and wife, the 
father and mother of the bankrupt, on, the 3d day of February, 1880, 
conveyed to Thomas B. Teter, the bankrupt, two tracts of land sit- 
uated in Barbour county, W. Va., containing 167 and about 20 acres, 
respectivêly, and the considération recitpd iri the said deed, was $1,000, 
$250 paid cash in hand, and three. notes for $250 each, secured by a 
vendor's lien, retained for the residtie. Hovvever, it appears that the 
true considération of the said conveyance was $3,000, $3,000 of which 
was an advancement by the said Jesse Teter to his son, Thomas Teter, 
the bankrupt. The appellant, Mary Sophia Teter, the wife of the 
bankrupt, avers that she furnished her husband the $250 for the 
cash payment on the land, and that she furnished her husband the 
money with which to pay off' and take up the purchase-money notes, 
aggregating $750; that said notes, when paid off and taken up, were 
turned over to her by her husband, as was the deed for the said land, 
and that she has been in possession of the same from that time up to 
the time the pétition was filed. The petitioner is not a party to the 
deed from, the said Jesse Teter and wife for the lands, nor is there 
any statement contained in said deed to the effect that she paid the 
notes in question, or that she was to hâve any interest in the lands 
thus conveyed. There was no written agreement or understanding 
between Jesse Teter and Mary Sophia Teter nor between Thomas 
B. Teter and Mary Sophia Teter to the effect that the vendor's lien, 
which was held by Jesse Teter, was to be assigned to the said Mary 
Sophia Teter, or the said land retained in said deed, by reason of her 
having paid the notes ; neither does it appear that there was any 
oral understanding to that effect. The learned judge who tried this 
case made the foUowing statement, which gives a clear insight into 
the transaction by virtue of which the petitioner now seeks to estab- 
lish her daim: 

"The agreeniént charged to hâve been maxle at the time the two tracts of 
lands were conveyed by his father to the bankrupt was that the petitioner 
should pay the $1,000, and hâve conveyed to her the land in value to the ex- 
tent of such payment, or that a vendor's lien was to be retained upon the 
land to secure her the repayuient of lier iUouey. Neither of thèse things has 
ever been done, and; after the lapse of tweilty-nlne years, the question ariseS 
whether the pleading and évidence justifies eqnity and good conscience to dO 
either for the relief of petitioner, against the creditors. The décision of the 
référée is in efCect to chargé' this $1,000 with its accumulated interest, in the 
nature of a purchase-money lien, upon the land as having prlority over ail 
other debts except the life estate of Elisabeth Teter. This practically means 
179 F.— 42 
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that tlip Hlfe of the bankrupt shall absorb the wholie vainc of (he lands, and 
fié creditors shall také nothln^. ït sèems to me thls is clèarly uûtènable- 
Takïiig thé most favorable vië\Y p^s^iblé to thls rullng, and quotihg the têstl- 
Wïoiiy alone of Mrs. Teter, It seenis 'cïép.i; that the deed w'as lna.de direct to 
lier husbaitd by his fathér ; that tlie' lands were worth at the time $3,000 ; 
that she took no wrltten évidence of the agreement ; that she dld not pay the 
thousand dollars or any, part of it to the grantor, James Teter, but 'furnished' 
it to her husband partl'y in Soboney àiid' partly in stock, appare'ntly which he 
sold, whb paid it to his father who surrèadered the notes tO' her husband as 
paid, andhe in turn delivered themover îo her wlth the deed. She says the 
deed was delivered to her, and bas bèen in her possession slnee about six 
months after its date, and the notes were delivered to her by her husband as 
of the times when he discharged them. They were not assigned to her, and 
her sole claim to enforee an, , e(j|uitable lien against the land in her favor, in- 
dependent of oral agreement with ber husband, rests upon her possession of 
the tltle deed and thèse iotes. I can flhd no, authorlty warranting me to hold 
the possession of this deed and of thèse notes under thèse cireumstances as 
constltutlng an équitable assignment to her by Jèsse Teter of the exlsting 
vendor's lien in his fayoïf. À vendor Is not ordinarily coinpelled to reeeive 
payment for and assign tpa Jiiird person such a lien. Jesse Teter, the father- 
in-law, mlght hâve been entirély wllllng to hâve done so, and it is incompré- 
hensible, why he did liot do so, if at the time it was eontemplated to secure 
tils petitioner this inoney byahd through his existing vendor's lien. There- 
fore, independent of ail questions of trust relations, the ^'holé matter résolves 
Itself ;lnto this: Mrs. Teter loaned her husband this money for which she took 
from hlm no note or évidence of debt oif aïiy kiûd; With thls money he paid 
off and discharged the vendor's lien to his father; the orily way Mi-s. Teter 
sought to secure herself for the money so loaned her husband was, six months 
after its exécution, to take possession of the deed and thèse notes as her hus- 
band paid and delivered them to her^ They v^ere living together, and her pos- 
session Vas in fact hià. A:iine of décisions iii.this state bas fully establlshed 
the principles that where a wlfe deïlvers monéy or propérty of her own to 
her husband which he uses in- his business the presumt)tlôn is that such dé- 
Uvery was, intended as a gift, and wjbifai the facts ànd cireumstances tend to 
show that a gift was intended, and that the husband used, and dealt with the 
propérty as his owti, the mère paroi testimouy,of the.hiisliânà and wife of a 
priva te undérstànding" between themselvés that the' transaction should be 
eonsldered or was iutended as a loan to the husband by the wife and not a 
gift Will not, as against tb© çredîtors of an insolvent husband, rebut the pre- 
scription of a gift. ZintL y,.Law, 32 W. Va. 447 [9 S. E. 8711; Maxwell v. 
Hansha;w, 24 W. Va. 405 ; kcairinis v. Curry, 13 AV. Va. 29; Bank v. Atkin- 
son, 82 W. Va'. 203 [9 S. fi. 175]. And in this last case if is held that the fact 
that the wtfe's <Minj for money of hera received by het husband from the sale 
of hér Jandsiffias, barred-by limitation tends strongly torepel her claim as 
against her husband's creditors, ;■,.-' . - 

"This money of Mrs. Teter's was received by her tiusband, if may be as- 
sumed, at varlous times bètweepi February 3, 1880,- tbé dkté of the deed, and 
September i; 1885, when thé last note \*as payable. The évidence dôès not 
clearly establish the anïouilt in a sum exceeding $811.50, unless we assume 
she increased, the sums recei.^ed by her- from her fatbier a,nd, aunt by invest- 
ment and loaiis at interest which are iiot shown by the évidence. The flrst 
effort attempted to secure repayment of this money was not itrâde until after 
her husband hàd becomè. Williamson's surety on his sberifB's supplemental 
bond, judgment for $10,000 bad boen rendered in favor of and a chancery 
suit had been instituted for its enforcement by the staté. Then she flled her 
pétition In thls chancery suit assertlng her claim as a debt due her based up- 
onr the same facts set fôrth hère, .fi'he exact date of the filing of this answer 
is not shown,: but:it was not filed before 1895, because the suit was not insti- 
tuted until that year, and it is probable it waS not flled until the following 
year,' 1896,i when her dépositions were taken in support of it. Thus, for 10 
years at least, she allowed this money to remain in her husband's bands with 
no written évidence of it haVing been loaned to him, with him In full posses- 
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sion of the land, with no assignment from her fatlier-in-law of the notes, 
whifh she says her money paid, altliough such assignnient coùld tiave been 
takeu froiii hlm any time prior to hls death, with no judgment taken by her, 
no trust or mortgage lien talcén on the land, although such actions coxild havfe 
been taken at any time apparently, in short, with nothiiig donc in accord with 
légal methods tO indicate that this money was to be saved to her as her sepa- 
rate estate. It is truethat great reliance is made upon the facts tliat the 
deed was not recorded, but together with the notes, when paid off liy her hus- 
hand, vvere placetl in her enstody, as claimed, for seciirity for her debt. That 
tliis was the purprtFîë of withholding the deed f roni record instead of for other 
reasons. such as the existence of tlie life estate outstanding in Elisîabeth Teter, 
and that she had -the enstody of the deed for the purposeof security, is alone 
proven l>y the husliand ànd' wifd. It does not inii)ress me, if this e%'idence be 
adnntted to lie SHtlieieiit to estdllish the facts clainïed (although the authori- 
ties Clted seem clèSirly io hold it'is not) that the niere possession of thèse pa- 
pèrs alone constitufed :}'.)}' pec'urlty for this debt. It conid vest no title ni lier 
to the laed. nor r-enld it give hér' atiy lien npon it,' nor could it, with no as- 
signment of any kiiid. tï'îilvsfer' to her the vendor's lien retained b.v the gran- 
tor njiou it. We mnslînecessarily syittiiatliize with the wife who niust lose' 
her money hy raison of fhe bail hiaïUtgenient of bér husband. but at the same 
rime, we cannot foi'iret tlial''the Tèlation of husband nhd wifé is such, that' 
their transaetioutj wifh eaciï'oilipr must be closely' scrntinized. The teinpta- 
tion to husbaiid and ifMl'e to shiëld each ôther, as àgainst creditors. wheri in- 
solveiicy comes. is aÎHiO.st Irrésistible to mflst people. If we were to hold that^ 
a mau could pay off bis purchase-money notes secured by vendor's lien, place 
thèse notes and hift deed'i'n liis \vife's' crisfody. and thereby empower, her, 29 
yéars' afterwai'ds, when iië was balikrupf and after lie had execnted h trus5t 
upoii the land foi' a large aniount (as Téter sets forth in his schédùlé hé lias 
done), to revive aiid enforcè tlie^endor's lien to the extent of the notes and 
accumulated ihtérést in her fkvor. because it is clairtied sheallowed him to 
use her money, thédô'or to frauduleut transactions bétwéeii husband and wife' 
as agaihst innoceilticl-edltoi-s woliM be thro>vu wide open.'" '■ , ' ,' 

, In the case of ^inn vl Law, 32 W. Va. , 447, 9 S. E. 871, the first 
syllabus reads as follows : , 

"Wlieré the wife delivers money or property of lier owu to her husband, 
which he uses in his business, the presumption îftthat snch delivery was in- 
teuded.as a gift; and iii order to eoustitnte such delivery a loan agalnst the 
creditors of the husband; the wife nui.st prove an express promise oï the hus- 
band to repay, or establish. by circumstauces that it was a loan, and not a 
gift." 

While, under Such circumstances, this presumption arises, it does 
not necessarily follow that it cannot be rebutted by proper testimony, 
and this the petitioner bas undertaken to do. But bas she offered 
sufficient leg-al évidence to accompHsh that purpose? 

It appears that this money was furnisbed 29 years prior to the filing 
of the pétition, and it does not appear that any deed was ever made 
to lier by her husband in purstiaiice of the alleged agreement, and it 
further appears that she had knowledge of the conveyance of'thi.s 
identical property^ to Fred. O. Blue, trustée, and that she interposed 
no objection to the same, hor did she at that tinle notify the said Blue 
that she had any claim or interest whatsoever in this' property. Un- 
der such circumstances, and ôwing to the relationship which èxists 
between husba:nd and wife, we do' not think that the évidence offered 
is sufficient to rebut the presumption that the money fumished 
to the husband was intended as a gift. 
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In the case of Zinn v. Lavv et ux., supra, the court said : 

" * * * It is not denled, as a gênerai proposition, that.if a clearly yalld, 
subsisting debt is established by a wife against ber, hu«bfind be may pay It or 
prefer it in the eonveyance of bis property. But, vs'here a husband becomes 
lijeolvent, the wife cannot convert into debts, as against bis creditors, former 
deliveries of ber money or other property to bim, or permitted receipts by 
him of ber income or proceeds of her separate estate, wbicb at the time of 
such delivery or receipt were merely gif ta intended by tbe wife to assist her 
husband in bis business, or to pay their common exiienses of living; and, con- 
sijdering the relation between them, the law does , not, merely f rom such de- 
livery or receipt, imply a promise on the part of the husband to repay or re- 
place the same, as it would between parties not so related; but it requires 
more — there must be either an express promise, or circumstances attending 
the transaction to establlsh the fact that they dealt with each other as debtor 
and ereditor. It would be exceedingly dangeroiis to permit the wife, after 
she bas allowed her husband to use and expend her means for tbe common 
benefit of themselves and their children, wlthout any expectatlon of any re- 
turn, or the création of a debt, when by mismanagement or misfortune of the 
husband be becomes unable to pay bis debts, to raise up thèse gifts, and con- 
vert them Into, loans to the préjudice of creditors, and support them by their 
own évidence, after they had trusted the husband in total Ignorance of any 
such liability. In transactions betweon husband and wife, which are impeacb- 
ed as fraudulent, it requires less proof to sustain the impeachmeut, and more 
and stricter proof to repel it, than would be required if the transaction were 
between strangers. * ♦ * 

"In the absence of an express oontract or circumstances, the légal presump- 
tion is that the delivery of the money to her husband was a gif t, and, as she 
bas entirely failed to rebut this presumption, we must hold that such delivery 
was a gift. There is no prêteuse of an express promise by the husband to 
repay the money. It is true the wif« says that by an oral agreement she made 
her husband her agent, and that the money was furnisbed to bim with tbe 
understanding that the niill was to be her property wljien purcbased. But ail 
the circumstances repel this claim. The husband purchased the first mill be- 
fore she furnisbed bim any money. He made ail the subséquent trades, and 
did ail the business in his own name. He claimed the mill as bis own; gave 
a lien uik>u it to secure his own debt ; paid that debt f rom bis own labor and 
the profits of the mill. In none of thèse transactions was his wife mentloned, 
nor did sbe In any respect maie her claim known to any one dealing with ber 
husband. It is entirely fair to conclude, from ail the facts and circumstances, 
that the suggestion of a loan or the Investment of the wtfe's money for her 
separate use never occurred to either the wife or the husband untll insolvency 
overtook the huSband, and some plausible deviee becanie necessary to shield 
tbe property from the pursuit of creditors. * * * " 

The cases of Bank v. Atkinson, 32 W. Va. 203, 9 S. E- 175, Mc- 
Ginnis v. Curry, 13 W. Va. 29, and Maxwell v. Hinshaw, 24 W, Va. 
405, also sustain this principle. "^ 

So far as the record shows, no one testified other than herself 
and husband as to the transaction upon which the petitioner bases her 
claim. It is true that the brother of the petitioner, O. G. P. Dur- 
rett, and her brother-in-law, Floyd Teter, testified as to their under- 
standing in regard to the intention of Thomas B. Teter and the peti- 
tioner respecting what interest the petitioner was to hâve in the lands. 
But the record discloses the fact that neither of thèse witnesses testi- 
fied of their own knowledge of thèse matters, while on the other hand 
their testimony was based solely upon rumor; and in this respect it 
is not positive in its character and is, therefore, insuificierit to rebut 
the presumption that the turn,ing over of the money to the husband 
was intended as a gift. 
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It is insisted by counsel for the petitioner that she.has estabjished 
a resulting trust in thèse lands in her favor. We are at a loss to 
know upon what theory this contention is based, in view of the al- 
légations contained in the pétition. The pétition filed herein contains 
the foUowing prayer : 

"Your oratrix therefore prays. that she may be ascertained and held to be 
a creditor of Thomas B. Teter, and entltled to priority ot payment out of the 
proeeeds of the land mentloned in the deed dated the 3d day of February, 
'1880, to the extent of flve hundred ($500.00) dollars, with Interest from one 
day after date; two hundred and fifty ($250.00) dollars, with Interest froni 
the Ist day of May. 1881, and to the extent of two hundred and flfty ($250.00) 
with interest from the l«t day of September, 1885." 

If, indeed, the petitioner be entitled to corne into a court of bank- 
ruptcy, and, by paroi évidence, establish a resulting trust, she cer- 
tainly would be required to observe the same formalities in pleading 
that shè would had she gone into a court of equity and there sought 
the relief which she now seeks. This she has not donc in this in- 
stance, and the pétition filed herein could not be treated as a bill in 
equity for the purpose of establishing a resulting trust. The prayer 
is wholly inconsistent with the relief sought in this respect, it being 
to the eflfect that .she be declared to be a creditor of Thomas B. Teter 
and entitled to priority of payment out of the proeeeds of the land in 
controversy. 

To contend that petitioner is entitled to a resulting trust in thèse 
lands, is to assume a position inconsistent with the prayer contained 
in the pétition. There is nothing in the record to show that the peti- 
tioner endeavored to amend her pétition so as to enable her to base 
her claim upon the ground that she is entitled to a resulting trust 
in thèse lands. But even if, under the pleadings, petitioner would be 
entitled to hâve the question passed upon as to vvhether she is entitled 
to assert this right in this proceeding, the évidence is wholly insuffi- 
cient to sustain her contention in that respect, to say nothing of the 
fact that the loan was made to the husband in 1880. If the questions 
which the petitioner seeks to raise were properly presented in this 
proceeding by appropriate pleading and sufficient évidence, we are in- 
clined to the opinion that the petitioner would not, at this late date, 
be entitled to assert a claim to this property, after having acquiesced 
in the holding of the same by her husband during ail thèse years. 
Such rights, if any ever existed, under thèse circumstances, were 
barred by lâches at the time of the filing of the pétition. 

In the case of Coleman v. Parran, 43 W. Va. 737, 28 S. E. 769, the 
following statement from Pomeroy's Equity Jurisprudence (section 
1040) is quoted with approval : 

"Whcre the trust does not appear on the face of the deed or other instru- 
ment of transfer, a resort to paroi évidence is Indispensable. It is settled b.y 
a complète unanimity of décision that such évidence must be clear, strong, 
unequivocal, unmlstakable. and must establish the fact of the payment by the 
alleged beneficiary beyond a doubt. Wiiere the payment of a part only is 
claimed, the évidence must show, in the same clear manner, the exact portion 
of the whole priée which was paid." 
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In the.case ,of Cheuvront y. Horner, 6,3 W. Va. 476, 59 S. E. 964, 
it is said ; 

"The évidence relied upon by Horner and his wlfeto, rebut the presumption 
of fraud in the transfer of the property by the husband to the wif e falls short 
of the rule that the burden is upon the wife to show by elear and satisfactory 
évidence that the transaction was made in good faith, the considération adé- 
quate and valuable, and that the considération was paid out of herseparate 
estate. AU the testlmony on this Une, aud In relation to thèse conreyances 
of the property from husband to wife, we find to be either whoUy uncertain 
as to the amount of money clalmed to hâve beeù invested in the property of 
the wife, orto be of questionahle and suspicious character. This testlmony 
is whoUy insufficient to meet the rule that when a wife clalms in a contest 
against the creditors of her husband to hâve purchased real estate there is 
a presumption against the bona fides of the transaction, . which she canuot 
oyercome except by clear and full proof that the property was paid for by 
her with money derlved from some other source thçih her husband. Miller v. 
Gilllspie, 54 W. Va. 450 [46 S. E. 451] ; Burt v. Timhitos, ^S'^W. Va. 441 [2 
S. E. 780, ©Am. St. Ilep. , eS4] ; ^ Speuce v. Smith; 34 W. Va., 697, [12 S- E. 828], 
and many other cases. The claim uudertaken to be piade. by this testlmony 
on behalf of the husband and wife is that there was à secret paroi 'agreement, 
at the tlme of the purchase oi the property, that the llusbànd "w'as to hold it 
in hls name in trust for the wife, and the wife in her testlmony says that this 
was to glve hlm a better ratiug in business. The only evifi^nce of snch secret 
trust is tl^at of the husband and. wife. This cannot overcome the presumption 
nor prevaU against the eredltpr In sufch case." 

While there are some statements in the pétition tending to show 
that, among tither things, it is the claim' of the petitîoner that she 
isentitled tb be subrogated to the rights of the vendor, upon the 
théory" that shé paid the purchàse motiéy, and that, therefore, she 
should' bé përmitted to enforce the collection ai the moiiey due her 
undèf. thé' 'original vendor's lien. This claim, however, is not serious- 
ly insistéd upon in this court, as we understaild it; but if it were, we 
are inClinèd to the opinion that the évidence is not sufficient to sus- 
tain such contention. 

For the reasons hereinbefore stated, we are of opinion that there 
is no error in the ruling of the court bélow, and that the judgment 
of that court should be ' 

Affirmed. 



Ex parte O'HARE. 

(Circuit! Court of Appeals, Second Circuit. May 2, 1910.) 

No. 241. 

1. Cbiminal Law (§ 97*) — Jurisdiction — Locality of Offense — "Haven." 
Waters inclosed in whole or in ipart by a breakwater or other artiflclal 
structure tP afford a proteeted anehorage, as well as those so inclosed 
by jiatural land, constltute a "have^" within Rev. St. §§ 5346, 5361, 5362 
(U. S. Comp. St. 1901, pp. 3630, 3640). making certain acts offenses against 
the United Stales when conmiitted- "upon the high seas, or in any arm 
of the sea, or in any river, haven, creek, basln or bay within the ad- 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



EX PARTE o'hAKE. GG3 

miralty jurisdiction of the, United States and out of the jurisdietion of 
any parMcular state." 

[Ed. Note. — For other cases, see Crlminal Xaw, Cent. Dig. §§ 183, 1S4. ; 
Dec. Dig. § 97.* , ' , ' ^ 

For other deflnitionSj se* Words and Phrases, vol. 4, p. 3220.1 '^ -■ 

2. Ceiminal Law (§ 97*) — JtjbisBiction — Ix)cai,itY of Offense — "Haven." 

ïhe waters inclosed between the shore and the governinent breakwa- 
ters In Lake Erie at the port of Buffàlo, without as well as within thé 
li-ne deslgnated on the government chart a.s "Buffalo Harbor Llne," con- 
stitnte a "haven." and not "high sens," within the meanihg of Rev. St. 
§ 5346 (U. S. Comp. St. 1901, p. 3630), and an assault with a dangerous 
weapon eommitted on a vessel belonging to the United States or citlzéns 
thereof anchored in such Waters is within the state, and not' the fédéral, 
jurisdiction. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. g§ 183, 184; 
Dec. Dig. § 97.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3287-3289.] 

3. Ckiminal Law (§ 97*) — .Turisdiction^-Offense Committed on Vessel on 

A Voyage. 

A steam vessel which has been towed from her wlnter berth on one 
of the Great Lakes to an anehorage to he fltted out for the season, but 
which has not slgned a crew nor had a flre built under her boilers, is 
not "ou a voyage," so that jurisdiction of an offense committed thereon 
is glven to the courts of the United' States by Act Sept. 4, 1890, c. 874, 
20 Stat. 424 (U. S. Comp. St. 1901, p. 3<^i27). 

[Eki. Note.— For other caSes, see Crlminal Law, Cent Mg. §| 183, 184 ; 
Dec. Dig. § 97.*] 

Coxe, Circuit Judge, dissenting. ' ' . 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Proceeding by John O'Hare for a writ of habeas corpus. From an 
order denying the writ (171 Fed. 290), petitioner appeals. Reversed. 

O'Hare was arrested by the United States marslial in the city of 
Buffalo on a charge of violating sections 5346, 5361, and 5362, Rev. 
St. (U. S. Comp. St. 1901, pp. 3630, 3640), and the acts and statutes 
amendatpry thereof. He was held by a United States commissioner 
for the action of the grand jury and committed to the county jail. 
Writs of habeas corpus and certiorari were issued, and after a hêar- 
ing thereon were dismissed. . : 

George H. Kennedy, for appellant. 

John Lord O'Brian, U. S. Atty., for appellee. 

' Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The sections under which petitioner 
was arrested are as follows: 

"Sec. 5346. Every person who upon the high seas or in any arm of the 
sea, or in any river, haven, creek, basin, or bay, within the admlralty juris- 
diction of the United States, and put of the jurisdiction of any partlcular 
state, on board any vessel belonging in whole or in part to the United States, 
or any citizen thereof, wlth a dangerous weapon, or with Inteut to perpetrate 
any felony, commits an assault on another shail be punlshed by a fine of not 
more than three thousand dollars, and by Imprlsonment at hard labor not 
xaore than three years." 

*For other cases see same topic & § number in:Dec. & Aœ. Dlgs. 1907 to date, & Rep'r Indexe» 
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"Sec. 5361. Every person who, upon the high seas, or in anjr arm of the 
sea, or la any river, haven, oreek, .basln or bay, withln the admiralty and 
maritime jurisdlction of the United States, and ont of the juflsdiction of any 
partleular state, by surprise or by open force, mallclonsly attacks or sets up- 
on any véssel belonglng to another, wlth an Intéut to ùnlawfully plunder the 
same, or to despoll any owner thereof of any moneys, gopds, or merchandise 
laden on board thereof shall be puulshed by a fine of not more than flre thou- 
sand dollars, and by imprlsonment at hard labor not more than ten years. 

"Sec. 5S62. Every person who, upon the hlgh seas, or in any other of the 
places mentloned in the precedlng section, wlth Intent to commit any felony, 
breaks or enters any vessel, or mallclously cuts, spolls, or destroys any cord- 
age, cable, bupys, buoy-rope, head-f ast, or other f ast fixed to the anchor or 
moorings bejonglng to any vessel, shall be punished by a fine of uot more 
than one thousand dollars, and by imprisonmeut at hard labor not more than 
flve years." 

The acts complained of. took place on the "John înitchell," a steel 
steam vessel of 4,000 tons, helonging in whole or in part to citizens of 
the United States and registered and enrolled under the lavvs of the 
United States. She had been berthed for the winter in the Black- 
■well Çânàl, Biiffalo, and on May 13, 1909, was towed by a tug to a 
point about 300 feet inside the old Buffalo breakwater, where she was 
anchored: for the purpose of fitting her out. The alleged assauU, etc., 
took place May 18th. . •• -.„... 

It will appear from the section quoted that the fédéral government 
entertains jurisdiction where the vessel is in a "haven," only when 
such haven is out of the jurisdiction of any particular state. This 
restriction "does not apply to vessels on the high seas of the lakes." 
U. S. V. Rodgers, 150 U. S. 249, 14 Sup. Ct, 109,^ 37 h- Ed. 1071. 
The question hère presented is whether the "John Mitchell" was upon 
the high seas of Lake Erie, or in a haven connected therewith. No 
one disputes the fact that the state of New York has jurisdiction of 
the locus in quo. _ 

From a point on the shore of the lake nearly opposite the westerîy 
line of the city of Bufïalo, there extends for about half a mile in a 
northerly direction the Stony Point Breakwater. Five hundred and 
fifty feet beyond it comes the South Breakwater, which runs, also 
northerly, nearly two miles. Two hundred and fifty feet beyond it 
comes the Old Breakwater which runs, also northerly, about a mile 
and a half, and ends opposite Buffalo Light at the entrance of Buffalo 
creek and the beginning of the Niagara river. Thèse three structures 
practically constitute a single breakwater with entrances through it 
at two places to the waters inclosed between it and the shore. This 
structure is about 3,000 feet from the shore linè and half that distance 
from what is designated on the government chart, published by the 
War Department in 1906, as the "Buffalo Harbor L,ine," which last 
is substantially a 17-foot Hne; there being deeper water between it 
and the breakwaters. The body of water thus inclosed is designated 
on the said chart as the "Outer Harbor" of Buffalo. Manifestly it 
affords an anchorage and refuge for shipping from westerîy and 
southwestèrly storms. The John Mitchell lay near the middle of the 
Old Breakwater about 300 feet in shore from it. A section from the 
chart shows the situation in détail:. 
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It is contended that, because the breakwater is an artificàl struc- 
ture, the water which it cuts off from the main body of Lake Erie 
cannot be considered a "haven" or a "basin" within the' nieaning of 
thèse sections. Sir Matthew Hale's définition of a "haven" is quoted, 
italicized as f ollows : 

"A place of large recelpt and safe riding of ships so situated and secured 
by the land ciroumjaccnt, that vessels therehy ride and anchor safely, and 
are protected by the adjacent land from dangerous and violent winds." Haie, 
De Jure Maris, c. 2, 2. 

This définition is quoted Verbatim in récent law dictionaries — • 
Stroud, Burrill, Black, and Bouvier. We do not know to what ex- 
tent, in Hale's time, harbors, havens, and basins had been artificially 
created. There does not seem to be any reasonable distinction be- 
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tween original upland and made-land. In the upper bay of New York 
to-day Governor's Island is being extendèd by fiUing in to such; an 
extent as to double its area. When that work is done the entire 
portion above water will be Governor's Island. Why a harbor or 
haven may not be so improved by artificial structures as to enlarge 
its capacity and increase its security without losing its character we do 
not see. The waters inclosed by the breakwaters and forming a con- 
tinuation of the interior harbor, southeasterly along the shore to the 
city line, constitute a "haven" within the ordinary; meaning of that 
Word as given in the standard dictionaries. It is difficult to see why 
the circumstances that the fédéral government constructed the break- 
waters and that unless they are kept in repair they would probably be 
washed away-should change the meaning of the word. 

Moreover, ^the intention of Congress as evidenced in the sections 
quoted is in iiarmony with our construction. It was very careful to 
avoid giving jurisdictiOn of thèse particular offenses to the fédéral 
courts, when they were committed on waters which are indisputably 
within the jurisdiction of some one of the states which constitute the 
United States. U. S. v. Rodgers, 150 U. S. 349, 14 Sup. Ct. 109, 37 
L,. Ed. 1071, held generally that the waters of the Great Lakes and of 
the rivers which connected them were to be considered "high seas" 
in fhe same, sensé as océans are. Of jurisdiction touching the par- 
ticular offense then before the court, which' was committed in the Dé- 
troit river near the Canadian shore, it held: 

"ïhe statute nnder considération (section 5346) pro vides that every person 
who, upon the high seas or in any river Connecting vrlth them, as we construe 
its language, within the admiralty jurisdiction of the United States, and ont 
of the jurisdiction of any -particular state, commits on board of any vessel 
belonging in whole or in part to the United States, or any citizen thereof , an 
assault on another with a dangerous weapon orwlth Intent to perpétra te a 
felony, shall be punlshed, etc. The Détroit ,y|};.eT from shore to shore is within 
the admiralty jurisdiction of the United States and connecta with the open 
waters of the lakes — high seas, as we hold* them to be, within the meaning 
of the statute. From the boundary line, near its eenter to the Canadian shore 
It is out of the jurisdiction of the state of Mlchlgan. The case presented is 
therefore directly within its pirovisions." 

This language would certainly seem to imply that, if the vessel on 
which the asçatilt was committed had been so close to the Michigan 
shore as;td be within the jurisdiction of that state, a différent conclu- 
sion would hâve been reached. The same se^ctipns, or. the older stat- 
utes from, which they aretâken, were considered in U. S. v. Morin, 
26 Fed. Cas. 1310; Wynne v. U. S. (April 4, 1910) 30 Sup. Ct. 447, 
54 L. Ed. — . , . ■ : ' ': ■ : ' ■ / :' 

The governmeht furthèr relies on Act Sept. '4, 1890, c. '874, 26 Stat. 
424 (U. S. Comp. St. 1901, p. 3627), which provide's that the Circuit 
and District Courts 'shall hâve jurisdictioii of suçh offenses as are 
specified iri the sections, aboyé quoted, when committed by any person 
on a registered or enrolled vessel "being on a voyage upon any of the 
waters of the Great L,akes * * , * or any of the waters Connecting 
any of the. said lakes." The évidence, however, shows that the "John 
Mitchell" was not at the time "on a voyage." She had been towed 
to atiçhorage to be fitted out. No fire had been kindled under her 
boilers. Slie was not equipped, and had not been equipped that sea- 
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son, with a crew. Her full crew numbered 21 men. Dniy 10 had 
been engaged at any time that season. None of them had yet signed 
papers for any trip, and her clearance papers were not issued until 
nearly a week after the occurrences. Under thèse circumstances, it 
cannot be held, under the authorities, that the "John Mitchell" on 
May 18th was on a voyage. See Brown v. Jones, 2 Gall. 477, Fed. 
Cas. No. 3,017 ; The Brutus, 3 Gall. 536, Fed. Cas. No. 2,060 ; The 
John L. Dimmick, 3 Ware, 196, Fed. Cas. No. 7,355; Bowen v. Hope 
Ins. Co., 37 Mass. 375, 33 Am. Dec. 313; Burgess v. Equitable Ma- 
rine Ins. Co., 136 Mass. 70, 30 Am. Rep. 654. 

The order is reversed, and cause remanded, with instructions to 
■discharge petitioner. 

COXE, Circuit Judge (dissenting). The petitioner is charged with 
violating a law of the United States which provides, in substance, that 
every person who, on board a vessel belonging to citizens of the United 
States, upon the high seas, or in any river, haven, creek, basin or bay, 
within the admiralty jurisdiction of the United States and out of the 
jurisdiction of any particular state, commits an assault, or màlîciously 
assaùlts, with intent to plunder, shall be punished as therein provided. 

The, assault in question was made on board the steamer John Mitch- 
ell wheri she was lying 300 feet f rom the land side of the breakwater 
built at the eastern end of Uake Erie, and about half a mile from the 
shore. The situation can be better appreciated by an examination of 
the following diagram than by many words of description: 




LAKE 



CRIC 
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In United States v. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109, 37 L. 
Ed. 1071, the Suprême Court, following the inévitable déduction from 
thereasoning of The Genesee Chief, 13 How, 443, 13 L. Ed. 1058, 
decided that the Great Lakes were high seas within the meaning of the 
statutes hère in question and that the courts of the United States hâve 
jurisdiction to try the offenses described therein. The sole question, 
therefore, is whether the érection by the government of a breakwater 
which may be used, and is used, as ah anchorage gfound for vessels 
unable, because of congestion or other reason, to enter the harbor and 
also for vessels delayed in beginning their westward voyages, conyerts 
this portion of the lake into a "haven" within the jurisdiction of the 
courts of the state of Nevir York? 

It is conceded oh ail sides, that the point where the Mitchell was 
anchored was "upon the high seas" but for the wall 300 feet west of 
that point. So the question may be stated thus: Does the érection of 
a stone breakwater half a mile from the shore, neither end being con- 
nected with the land, couvert that portion of the high seas lying be- 
tween it and the shore into a "haven" ? To my mind the answer 
should be in the négative. The Mitchell was anchored inside the 
wall known as the "Old Breakwater" and it is true that two other 
sections of wall known as the "South Breakwater" and "Stony Point 
Breakwater," tlie latter being connected with the shore, run south from 
the "Old Breakwater" on a line substantially parallel with it. Between 
thèse sections there are wide sea openings said to be 500 and 250 feet 
respectively. If it be contended that the three walls in question are 
to be considered as one continuous wall, it follows that a section of 
Lake Erie four miles long and hàïf a mile wide bas been çonverted 
into a haven and removed from the jurisdiction of the United States 
courts. 

But, however this may be, it remàins true that the existence of the 
"Old Breakwater" is necessary to giye any plausibility to the argument 
of the pètitioner. If that did not exist; the assault would ha^e oc- 
curred on a vessel anchored in the wàters of Lake Erie. • The sàme is 
true if the Mitchell had been anchored 300 feet west of thè bi-eak- 
water. Should a storm destroy the wall or the government décide to 
discontinue iti the jurisdiction of the fédéral courts: might be restored 
in a single night to the venue of the assault. Thé ûriwisdom of vest- 
ing the jurisdiction of the United States courts ùpon circumstances so 
f actitious seems tO me obvious. 

Thé word "haven" as used in the statute does not mean the quiet 
waters under the lee of a wall which raan bas erected to protect the 
land from the inroads of the sea, but refers to those places of safety 
between fauces terras which nature bas protected from the éléments 
and where ships may ride in safety. The latter construction créâtes 
a jurisdiction as immutable as the laws of nature; the one contended 
for by the pètitioner must constantly change witii the improvements 
made by man. A breakwater built to protect a city from the tides or 
prevent a harbor from being inundated may destroy a jurisdiction 
which existed before the Union was formed. It is true that in one 
sensé the issue is not important, as it relates to what may be considered 
a simple assault and battery, but in its conséquences it is far reaching. 
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The trend of décision in the fédéral courts has been steadily in favor of 
widening the jurisdiction in admiralty; if we uphold the petitioner's 
contention, it will, in my judgment, be a distinct step backwards. The 
facts in the présent case illustrate how easy it will be to hamper the 
commerce of the Great Lakes by lawless acts if large sections of the 
high seas are to be removed from the jurisdiction of the national 
courts. If the doctrine contended for be universally adopted, it fol- 
lows that not only on the Great Lakes, but on the océan as well, the 
section, where ships may anchor between a protecting wall and the 
shore must be withdrawn from the jurisdiction of the fédéral courts, 
with the constant clashing of authority which is sure to follow. 

The commerce of the Great Lakes is not only national, but inter- 
national, in character and should be under the jurisdiction and pro- 
tection of the national courts. 

The décision of the District Court should be affirmed. 



ERIE R. OO. V. HANNA. 

(Circ-uit Court of Appeals, Third Circuit. June 17, 1910.) 

No. 23. 

Railroads (§ 3.Ô0*) — Accid|:Nts at Ckossings— Négligence and Conteibu- 
TORT Négligence— WnÈN Questions for Jury. 

Plaintiffl was struck and injured by a train while driving over a grade 
erossing on defendant's railroad at nlght. He and two other .witnesses, 
who stated they were ,paying particular attention, ,,testified directly that 
ttie train gave no signal, forjthecrpssiug by eitlier bell or wliistle. ïhe 
track to within 300 feeii; of,.tlJe erossing ran through a eut from 1,200 to 
1^500 feet long, wliicliliicj it from tlie view of a person on the highwày. 
The traiii which struck plaintjff was a fast.frelght running. dowrigrade 
very quletly at a spegd of from 50 to 70 miles an hour. Plalntiff stopped 
and looked and listçfl'ed by atree 100 feet from the erossing, whieh was 
the usual pla,ce, bécausç,,fro,Bi there the road ran'down a grade to the 
erossing. and ,the vie\Y .pf the traek was more or less obstructed.all tlie 
way. He did not see por hear the train, and drove outo the erossing 
without agaln stopplng, but cofitinued to look and llsten. H eld thsit, on 
such évidence, thé questions of defendant's négligence aiid plaintiffl's con- 
tributory négligence were' both properly submitted to the jury. 

[Ed. Note, — For other easesj see Railroads, Cent. Dig.§§ 1152-1192: 
Dec. Dlg. § 350.*] ' 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action by George Hanna against the Eriéîlailroad Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

George F. Davenport, for plaintiff in error. 

Eugène Mackey and Frank J. Thomas, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below George Hanna 
sued the Erie Railroad Company, and recovered a verdict against it 

•For other cases see same topic & | numbee in Dec. & Am. Digs. 1907 to date, & Hep'r IndeiM 
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for injuries suflfered by him when struck by its train. Judgment was 
entered on the, verdict, whereupon the railroad sued out this writ, 
and assignéei' iàt errpr thé refusai of its poiilt ' asking for binding 
instructidtts. l^wo questions arise therefrom: First, was there évi- 
dence ofdelendant's négligence ' to' submit to thfe jury? And, sec- 
ond, were the fàcts such as convicted the plaintifï of contributory 
neghgejic^e? ,' . ' . ' " 

The railroad's àlleged négligence cônsisted in failing to give warn- 
ing of the approach of its train; to the 'public road cirossing where 
plaintifï was injuréd. ' The -train' in qudstion was a midnight, high- 
speed, I f rçight running very ' quietly downgrade and at from 50 to 
7Q miles an hour. Thé tracktd wjthin 300 feet of the croSsing led 
thrôugh a eut which was from 1,200 tb 1,500 feet long and hid it 
f roni a persôn approaching the crôssing. Witnesses testifled no cross- 
ing whistle was blown, and. their evidenée rosé higher than the mère 
négative proof of persohs who simply did not observe. For rèasons 
stated by them they were closely observing the whistlings made at 
this crôssing. The plaintiff's accident occurred on June 13, 1906. 
A fatal accident had o.ccur^"ed at this prossing, which was in a rural 
neighborhqod, in Apri! preceding, and Mr. Davis, who Hved some 
35 rods fi'om the crôssing, and his' wifë, who had seen a neighbor 
killed in such accident, said they had since then been paying atten- 
tion to the trains as they passed the crôssing. Mr. Davis was lying 
awake in bed when he heard the t:;aih about h^^lf a, mile beyond.. His 
testimony. waS : < r, , 

"Q., Air. ï)avis, do yon remember the biglit' of June 12, 1906? A. I do. Q. 
Where wèfe J^ou.that ntght? A. I wa!s ait home in bed. Q. Were you awake 
aboutmiàht'ght? A., ï'was. 9. State If you'' heard anythlng at that time. A. 
Tes, sir; I hëârd à train; riiàde a iieeuliir'ijolse, Which drawed my atten- 
tloh at flrsé, and I listened pàrtlcùlarly to hear what It was, and I foùnd it 
was a passlh^ trate and' shé must hâve been up about thé water tank when 
I flrst heard It, probably a half a mile above mè, and .1 listened particularly. 
Q, Is thë wà ter 'tank north or south of the whlklïné; tost? A. It's north of 
the public hlghway. Q. Well, is it north or, south of 'thé' whlstllng post? A. 
It is north. Q. And away north? A. Tes. Q; Go oh and tell what you heard. 
A. And I flnally made up my-mlndthat It was a fast train, and I listened to 
It pai-tlcularly, and it shot aei-ofeb thé Crdsslng very rajiidly, and was running 
fast and stlll. Q. About how was it running wlth référence to speéd? A. 
Well, In my judgment, livlhg there as long as I haTe, I wouïd say it was run- 
ning in the neighborhood of eo'or 70 miles an hour. Q. State, Mr. Davis if 
you gave any attention to the train kt that time. A. l'dld. Q. Did yôu no- 
tice as to whether it gave any signais at the crôssing? A. I did. Q. What, 
if any slgnàis^did It gdve? A. It did not give kriy. 'Q. Did yOu bave any par- 
ticular reason for noting as to whether there were signais glven? A. I did. 
l'hère was -a-n accident, 0n, 'that Sanae crôssing in Apfll, and ever after that I 
was paying' partlcular attention to the. trains when I heàrd them. Q. About 
what time did ithat trdin pâss' there? A. It pâssed" there' about 12 or 12:05. Q. 
What do yon say as to whether thatijbrain sounded a whistle or rang a bell? 
A. I say it did no.t"' .1 ;;■■,: '. ,', 

.Mrs. Da'yis; who was withhim, testifiéd ta thé same effect, viz. : 

"Q. Do you remeraber the nlçht when Mr. Hântia 'was injured? A. Tes, 
sir. , Q. Where were you that night? A. I was. home in bed.. Q. About what 
tlmeof night<waè it? A. Wèll, I thlng it was about 12'o'clockat night Q. Did 
jou hear anything? A. Why, yes; I heard the train coming dpwn. Q. Just 
tell the court and jury what you heard. A. Why, I heard it just coming down 
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the track, making a creaking noise like a train will, and Just pàsslug the 
Crossing without giving any waruing. Q. Did you hear a bell ruiig? A. No, 
sir; I did not. Q. Did they blow a whistle? A. No, sir; tliey did not. Q. 
State wliettier or not you were paying any attention to the train? A. I was 
paying close attention to the train. I saw Mrs. Calvin killed, saw her struck, 
and af ter that I paid strict attention ; and they did not whistle that night 
as I heard." 

When the ejigine passed the crossing the firemati was not in his 
cab seat, but was sitting on the chain between the tank and the engine. 
His foot, which was hooked around the grab iron, was struck by some- 
thing, and he went forward to investigate, and found a brakeman in 
his cab seat, and he subsequently made statements from which the 
jury could infer the brakeman was asleep. Whether the brakeman 
had any duty on the engine was not disclosed; the engineer simply 
testifying "there is supposed to be a brakeman on" the engine. The 
fireman went out on the pilot and found parts of the harness of 
Hanna's horse. This was the first knowledge the engine people had 
that an accident had occurred, The fireman was asked about signais : 

"Q. Mr. Walters, did you hear the whistle Y A. I couldn't say about a 
whistle. Q. Did you hear the bell? A, I did not hear the bell. Q. You did 
not? A. No, sir; I won't say it wasn't' ringiiig, though." 

There was also the négative testimony of the plaintifï's wife, who 
lived near the crossing and, heard the train, that neither bell' riot whis- 
tle was sounded. In additioii to this the plaintiflf testified to his stop- 
ping, looking, and listening, and thereafter continuing to do so as he 
approached the crossing, aîid 'that no signal was given. In view of 
this testimony from one pers'dn who was intent on listening for the 
train, and oîtwo others who give a very likely reason why their 
attention was particularly directed to the giving of signais, we think 
the court below would hâve been in error, had it ref used to submit to 
the jury to détermine whethèr a crossing signal was given."' 

; We next turn to the question of the plaintiff's alléged contributbry 
négligence. He^was driving a single-horse top buggy,, wîth a new 
buggy fastened on behind. As we hâve seen, the railroad ran for 
some 1,200 to 1,000 feet thrôugh a eut which hid it from view as 
one approached thé crossing. There was an apple tree aldng the 
road about .100 feet from the track, and this by the proofs was the 
best and usual place for travelers to stop. But this vantage. point 
only gave a view to. where a train emerged from the eut. From the 
apple tree tb the crôssmg thé view of the track for 300 feet was ob- 
scured as the traveler approached by elm bushes along the right of -way, 
then by telegraph pôles, and then by tall cat tails on the right of way, 
and from the property line down to the track by an 8-inch board along 
the top of a wire, cattle-guard crossing fence. This fence was on 
an embankment, and the board was tlius from 7 to 8 feet above the 
road. Moreover, from the apple tree to the right of way the road 
was below the level of an embankment on top of which was a rail 
fence. Now, the plaintiff having stopped at the usual place at the 
apple tree, and looked and listened both then and as he went for- 
ward, the question whether due care called on him to again stop, in 
the absence of any warning from the train, was one for the jury. He 



672 179 FEDERAL REPORTER. 

had a right to rely on the trainmen doing their' duty and whîstling 
in time for the crossing. He had two buggies to handle, and the road 
approached the crossing at a dovvn grade. There was no place between 
the apple trêe and the telegraph pôles where he could get any wider 
view. Did due care require him to again stop as he approached the 
track, wheh the elm bushes, the telegraph pôles, the cat tails, and the 
wide board at the top of the cattle fence more or less obstructed his 
view, or would due care lead hîm in the absence of signais, to push 
forward across the track? We cannot, as a matter of either law or 
fact, say that the latter was not the more prudent course. Indeed, it 
would seem he would hâve passed the track in safety had not his horse 
shied. But he was on the track before the train emerged f rom the eut, 
only 300 feet away. Running as it-did, it covered that distance in three 
or four seconds. ■ While the case is not on ail fours with Whitman 
V. Pennsylvania R., R., 156 Pa. 177, 27 Atl. 291, yet what Chief 
Justice Mitchell says in that case is.so pertinent that we repeat it, in 
extenso, hère; 

"The learned judge nonsuited the plilntlff for violation of the rule which 
requîtes a traveler, about to cross a railroad track, to stop, look, and listen, 
because he held that the évidence showed that where plaintlff stopped the 
trains could neither be seen nor heard. , ïhe rule bas been enforced and reit- 
erated In so many cases, from Railroad Co. v. Béale, 73 Pa. 504, 13 Am. Rep. 
753, down, that it needs iio further discussion. As wt^s said in McNeal v. 
RaUroad, Cq., 131 Pa. 184, 18 Atl. 1Q26, expérience bas conflrmed the wisdom 
of its adoption, and it will iiot be relaxed or pared down by exceptions. But 
it is a rule wbiéh in its nature is applicable only to elear cases, to those which 
practically admit of only one View: We areunable to agrée with the learn- 
ed judge that this is such ai case.: It iS|true that the, place whej'e plain- 
tifC stopped was 100 feet away, from the -track, and, affordeii a very, short 
view, about 35 yards to the eastwârd, and that further viéw was' then 
eut ofC, not only by a curve in the trâck, but by a hôtel. But notwithstand- 
ing thèse disadvantages, five wltnesses beside the plaintifC, one of them a 
liveryman, testified that this was the proper and customary stopping place, 
used by drivers coming in that directioa. The witness JSrvin explained why 
this place is preferred, because therç is a break or levël place In the road, 
which then runs at a downgrade untll sp'near the track that some horses can- 
not safely be checked there. Plaintiffand the driver testified that they not 
only stopped at this point and waited until two trains in «pposire directions 
had-.passedj but then drove on and 'slacken^d up' nearer the track, 'to see or 
hear whether there was anythiug coming.' In the face of this testimony we do 
not think thàt the court couid safely say, as a matter of law-, that the place 
where piaintifC stopped was not ohe whïch reasohable jpi"Udehee would sanc- 
tion for the purpose." ■' r 

Finding, therefore, no error in the coûrt's aç^oh, the judgment is 
affirmed. 
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MOUIiTON T. FIBDD et al. 

(Circuit Court of Appeals, Seventh Circuit. April 19, 1910.) 

,Xo. 1,G28. 

1. CORPORATIOSS (§ 317*)— OfFICERS— LiABILITT FOB MiSAPPEOPRIATION OF 

FUNDS. 

Défendant was président of a mutual ll£e Insurance conipany, the gên- 
erai manager of whlcli had S contract giving hini sole control and man- 
agement for 25 years on 'a pèrcentage basis, suhject to the charter and 
by-laws. Ile also controlled the' ele<?tion of dlrectors tlirough proxies.' 
When the contract had still four years -to run, he became incapacltated 
and sold the contract to another, receiving $125,000 therefor. Défendant, 
belng a party to the scheme by which the dlrectors approved the trans- 
fer, Increased ail of their salaries, and on the same day bought froni the 
new manager vvith funds of the company a llst of the members of an- 
other Insolvent company with which he had tieen connected paying him 
§200,000 therefor, with whAch he pald the ,$125,CXX) to the retirlng man- 
ager, retaining the remainder. Such list was of no direct flnanclal beneflt 
to the company. Held, that the entire transaction was a fraud upon the 
Company and a betrayal oî trust on the part of défendant as an offlcer 
which rendered him liable to the company for the $200,000, so fraudu- 
lently t^ken frpm Its funds. 

[Ed, Note.^For other cases, see Corporations, Cent. Dig. §§ 1401-1415 : 
Dec. Dig. § 317.*] 

2. Corporations (§ 317*)^OprioERs^SAi,E or Official Positions. 

A contract between a mutual Insurance company and its gênerai man- 
ager, by which he was to receive for a term of years a percentage on the 
business done, was one for Personal serlvlces which he could net transfer 
to another, and on his becoming incapacitated the value of the unexplred 
. terrû, jf.any, belongçd to the company, and the action of the offlcers and 
dlrectors 'In ptermlttiéfe him to sell and transfer it to another for a' large 
suni reeeived for his own use was a viWatiou of their dnty of good faith 
toward the company arid a betrayal of their trust. 

[Edi'Note.— For other cases, see Corporations, Cent. Dig. §§ 1401-1415; 
Dec. Dig;. i 317.*] 

Appeal f rom' the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equityby Alleii W. Field and others, as policy hôlders in the 
Western Indeninity Company, against George M. Moulton and othefs. 
Decree for complainants' (166 Fed. 607), and défendant Moultoïi ap- 
peals. Affirmed. 

Richard S, Folsom and Eugène F. Ware, for appellant. 
S. S. Gregory and Jàcob Newman, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Appellees, policy holderg in a mutual life 
insurance company, brought suit against the company and Gray, Ros- 
enfeld, and appellant Moulton. as officers thereof to recover for the 
use of thq company a sum of $200,000 alleged to hâve been wrong- 
fully taken by said officers from the company's treasury. The mas- 
ter's report and the decree on exceptions thereto sustained appellees' 
right of recovery. On this appeal the sole question is the sufficiency 

•For other cases see samé topic & § numbek in Dec. & Am. Digs. ISOÎ tO date, & Rep'r Indexes 
179 F.— 43 
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of compétent évidence to establish facts whieh in law can support 
the decree as against Moulton. 

Not resting on thé circuit coîirt's approval of the rriaster's report, 
we elicit from the vohiminous rëcordthe following facts pertinent 
to, the, question of Moulton's hability. 

In 1884 Gray organized the company and secured from it on a per- 
cëïitâg-e ba'sis a contract whereby for -35 years hei should hâve the sole 
co|htrol and management, subject to the charter and by-laws, and 
the Gustody of the books, records, and papers, subject to inspection 
by the board of directors at any regular or spécial meeting. The con- 
tract furth'er provided that no copy of the membership should be made 
by Gray except as needed in the proper work of the company, and that 
no copy or list should be made by or for. other parties for any pur- 
pose whatever without the unanimous vote of the directors. Gray, 
until Rosènfeld succeeded him in 1905, 'obtainëd and held enough 
proxies to çontrol the élection of directors.' In. 1905 Gray v^^as af- 
flicted with a fatal malady, and his physician instructçd him to quit 
work. His contract had then about four years to run, and his com- 
pensatiçn amounted to $12,000 a year. Gray offered 'tosell his con- 
tract to Rosènfeld for $125,000. Rôsefl'féld was willing'to pay that 
amount if he could be put into Gray's shoes as général manager. 
(Rosènfeld, wa.Siînsolve,nt, and h'ad had comparatively littïe expérience 
in insurançe.) ,,,At Gray's suggestion Rosènfeld sa vv; Moulton, \vho 
was then, and' for many years had been, président of the company at 
a salary ;of $1,500 a yeai-. Rosènfeld, âfter telling' ûf his negotia- 
tibns ,with Qray, and in.dicatijig tbat if he werÇ| piit,', in '.Gray's place 
he woiild like to hâve Moulton's active co-opération, in the, business 
and would not be opposed to a salary of $5,000 or $6,000 a year for 
Moulton, asked Moulton if he fâvored' the pl'àn; and Moulton re- 
plied, "A man would be foolish to resent opportunity when it' kndcks 
at his door,"-, Rosènfeld also representgd to M'çulton that he ,çon- 
trolled a mutual assessment life insurance business ;jin Pennsylvânig, 
wj^ich on b,^coming gênerai, manager ,he,woul4, ttirn.^gver to the , com- 
pany for $2Op,004. Moulton's coriiment op this was5|,"I. sep now that 
your ideais that the money yqu ^re to pay fqr::Cjr,ay,'s5Contrac|;.^ypu 
reaiiy get back directly from the company." Ûpon thpsjea,rning thé; 
ex'^ent of Rosenfeld's purposes, Moulton demanded that, if the plan 
was carried tftrough, his salary should bé $l0,00()a year and, in ad- 
dition 1 per cent, of ail receipts in exCess of $1,000,000 a'yéar. To 
thls Rosènfeld accéded. They also àgreéd that tHe ânriuaî éômpen- 
sntion of the other directors should be raised from $600 to $1,000, 
B'nd' that onë 'diréctor who they thought mighi 'pl^ove obstructive 
éhoiild becomé à member of a contemplated exéfcutiye committee at 
a salary of' $3,500 a year. In the forénoon of Febrliary 17th the 
dîiréctors met, approved the assignment of Gray's contract tù Rosèn- 
feld, and by r.esol'iJtion irtstalled Rosènfeld as genëfal manager with 
air'the privilèges, benefits, and powers that hâd theretcifore beén held' 
by Gray. And Rosènfeld that fo'renoon paid to Gray $125,000 which 
Rosènfeld (in sonae undisclose.d manner) had temporarily obtained 
from a bank. At the same meeting the directors created the in,tended 
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executive committee, conçiçting of Rosenfeld, Moulton, and the direc- 
tor above indicated, with àuthority to fix the salaries of officerS and 
directors (which were fixed as designed) and with full power "to enter 
into any' contract for the transfer of the members of other companies 
to this Company which in their judgment shall be for the best intër- 
ests of this company." In the afternoon this committee purchased 
îrom one Morgan, who' was ' acting for Rosenfeld in the sale, a list 
of the policy holders of the^ Pennsylvania company with their addres- 
ses âhd policy recordé'; and $200,000 was taken from the • treasuuy 
and turned over to Rosenfeld, who at once returned $125^000 to' the 
bank and put $75,000 in his. pocket. 

Our conclusions are tliese : 

Gray through his proxy System had autocratie power. Mutual life 
insurance companies differ radically from prdinary industrial en- 
terprises. Every customer by the act of purchasing what the com- 
pany has to sell becomes an owner of the business. Because policy 
holders are necessarily numerous, widely scattered, unaquainted with 
one another, each owning too small an interest in the business to 
justify the expense of Icrfig travel to the owners' annual meeting,the 
proxy System seems inévitable. Gray took advantage of this not 
rrierely ta hâve the proxies made to himself , but to prévent (by his 
contract) any one from disturbing his proxy contfol. If such a self- 
perpetuatïng autocracy is not unlawful in its very nature (and if nôt, 
it might be well that the taking of proxies in mutual life insurance 
companies by officers, dii-ectors or employés should be prohibited by 
statute), at least the centering of the eleçtorate and the benefits of the 
élection in one person or groùp of persons raises the highest obliga- 
tion of good faith and créâtes the burden of establishing very cleèirly 
the fairness and honesty bf any challenged benefît. 

With this proxy control in Gray's hands, the directors came to, re- 
gard Gray,- and not the ow^nefs, as the master of the business. When 
Gray became incapacitated, his employment shouU hâve been ended 
on that account; and in ail probabilities would havè been, if the di- 
rectors had considered themselves servants of the policy holders in- 
stead of dependents of Gray. If the succession was worth $125,000 
in the market, the sale (if it were lawful) should hâve been made by 
the directors for the benefif of the owners ôf the business, not of 
Gray. For Gray had npthing legally saleable. His contract, being 
for Personal service, was not , assignable ; and the resolution of the 
directors really created a new contract with Rosenfeld. So the ar- 
rangement, to which Moulton was knowingly a party, by which the 
office of général manager and-.thè proxy control were sold to Rosen- 
feld and the considération turned over to Gray instead of into the 
treasury, was a bèttayàl 'of truç't. 

The dealings between Morgan (Rosenfeld) and the executive' com- 
mittee, Gonstituted as aforesaid, were on their face fraudulent. It 
was Rosenfeld treating with Rosenfeld. To speak of the trans- 
action. , as : thçi pyrchase, of an insurance business is a euphemism. 
There was no pretense of a purchase of the Pennsylvania associa- 
tioh's' interests in its polioies, or a contract whereby its membeTs be- 



676 179 FEDERAL REPORTER. 

came members of this company, in which event the considération 
would, belong to such niembers; there was merely a disclosure by 
Rosenfeld, who was then gênerai manager of this company, of the 
names and whereabouts of policy holders in a moribund concern 
, which shortly went into the hands of a receiver — persons who by 
soHcitations and persuasions might or niight not be induced to come 
into çontract relations with this company. The soHcitations and 
persuasions were what brought any new business that came from that 
source; and, if Rosenfeld as gênerai manager did not owe the dis- 
closure, his work as solicitor and persuader was due by reason of his 
existing officiai position. So Moulton's part in turning over the 
$200,000 to Rosenfeld was another betrayal of trust. And it is easy 
to see that Moulton had this betrayal in view on the occasion when 
he insisted to Rosenfeld that his pay should be increased to $10,000 
a ye.ar and a percentage of the company's incorae. 
> The suggestion that the record f ails to prove that Moulton's 
services after this Rosenfeld transaction . were not worth $10,000 a 
year is bpside the mark. Subséquent fideUty,' fully paid for by his 
-salary, cannot offset his betrayals. 

' Finally, the contention is raised,,that the $200,000 décrie against 
Moiilton should be reduced or extingui.shed by the. profits that bave 
been;and hereafter may be made on the business secured from among 
the ; former members of thç Pennsylvania association. True, equity 
allo^Afpioniy compensatory, no^ punitive, damages. But Moulton on 
February,17, 1905, jointly , with others wrongfuUy abstracted $200,- 
,000- frpjn, the treasury. Liability, açcrued .at,,that moment. What 
the pappr, on which; the fists,, etc.,.j;wei;e written and the information 
therein contained were worth, the;- record f ails to prove. New busi- 
ness written after pebruarylfth- was duly paid for by salaries, com- 
missions, and expeinses- çurrently t^ken frorn the treasury. So there 
is nothing to deduct. .^ . '.:,,,,! ,, , .; 

The deçree- against Moulton ;i5:affirmed. ,.: . ;• : 



TALOOTT V. FRIEND et al. 

(blrcuît Court of Aj)peals, Seventli Ch-cuit. Deeember 4, 10O9. Pétition for 
' lieliearlng Overruléd June 10, 1910.)' 

".'■■■■ .No. 1,511. ., ':',, '■;, 

1. APPEAL AND EBROB (§ 192*)— OBJECTIONS IN Lo WEB CtîUBT— WAIVEB OP 

'■ Objections toPlbadings. ,■■■ , 

Wliere tlie merits of a controversy were fairjy presented and tried, an 
appellate court will not eonsider teciinical ' defects inpïeadings not ques- 
' tloned In the trial court. 
"'- [Ed. Note. — For other cases, see Appeal and Error, Cent. DIg. § 1221 ; 

I>ee. Dlg. § 192.*] 

2. Courts (§ 352*)— Fédéral CoxjrtS'— Procédure— Triai, op Issues to Court. 

In a fédéral court, a written stipulation waiving a jury in accordance 
wMh Rev. St. § 649 (U. S. Comp, St. 1901, p. 525), is not neeessary to the 

•For other cases see same topic & § humbek ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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submission to the court of Issues of law on wliat is virtually an agreed 
statement of facts. 

[Bd. Note.— For otlier cases, see Courts, Cent. Dig. | 930 ; Dec. Dig. § 
3.02.*] 

3. Fraud (§ 35*)— Action fob Deceit— Kstoppel— Affirmance of Contract. 

An action for deceit is not based on a rescission of the contract, but 
implies an affirmance and the provins of a daim in bankruptc-y for the 
priée of goods sold and delivered on a contract, and the recelving of div- 
idends thereon is not a bar to a subséquent action by the credltor for de- 
ceit based on frauduient représentations Induciiig the sale. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. | 30; Dec. Dig. § 
35.*J 

4. Bankbuptcy (§ 426*) — DiscHARaE—CoNCLUsivENEss— Action fob Deceit— 

Former Adjudication. ' 

Neither the action of a créditer in opposing a bankrupt's discharge on 
the ground that he ohtained crédit ou a materially false statement nor a 
finding by the court thereon, that th« bankrupt had not been gullty of 
any act vvhich barred his right to a discharge under Bankr. Act Jnly 1, 
1898, e. 541, § 14b (3), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427) as 
aiuended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat 797: (U. S. Comp. St. 
Supp. 1909, p. 1310), Is a bar to a subséquent action by the objeçting cred- 
itor against the bankrupt for deceit based on the same false statement, 
the parties appearing in such action in a différent éapacity and the find- 
ing of the court not belng necessarily determinative Of the fact in issue 
in the second action. i . 

[Ed. Note. — For other cases, see Bankruptcy, Cent. I>ig^ § 792 ; Dec. 
Dig. § 426.*] 

5. Bankruptcy (§ 426*) — Liabilities Dischabged- Liabiuty fob Fraud. 

Bankr. Act Julyl, 1898, e. 541, § 17a (2),. 30 Stat .550 (U. S. Comp. St. 
1901, p. 3428), as ainended by Act Féb. 5, 1!X)3, c.'487, § .5, 32 Stat. 798 
(U. g. Comp. St. Supp. 1909, p. 1310), prbvidiug that a discharge shall 
release a bankrupt from àll of his provable debts excefjt suchas are "lia- 
bilities for obtaining property by false, pretensesov f^îse représentations" 
is not affected by the provision of sectipn i4b (3) which makes the .ob- 
taining of property by nieans of a inàtériallj' false statement In writing, 
a ground foi" rêfusïng' a dischargé, and a^discharge is aot a lût tO an 
action fo'r deéeit In obtaining property by nieans of sucM a statement.; 

[Ed. Note.— For other cases, seç Bankruptcy, Cent. Dig.,§ 792; Dec. 
Dig. §426.*] - ,. i . ; ,1 r . , 

6. Bankruptcy (§405*) — DIschaege— Pebsons Entitled Tfl. O^jegt— "Pabty 

IN Interest." 

The term "party in interest," as used in the rule that' objections to dis- 
charge in hankruptcy may be made by any "party in interest," includee 
ail creditors w-ho hâve had their. claîms ailowed and who hâve partici- 
pated in the distribution of the insufficient assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent- Dig. §§ 709-711; 
Dec. Dig. § 405.*] 

Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by James Talcott against Henry Friend, Solomon C. Moss, 
and Henry Morris. Jitdgment for défendants, and plaintifif brings 
error. Reversed. 

Roger Sherman, for plaintiff in errdf. 
S. O, Levinson, for défendants in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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BAKER, Circuit Judge, delivered the opinion of the court. 

Plàintiff in error, who was plaintiff belo'w, brings this writ of errer 
;to.:reverse a judgment that he take nothing by bis action on the case 
against défendants for their alleged deceit in obtainiHg goods from 
him.by means pf false wrjtten représentations concerning their finan- 
cialresponsibility. Among various pleas, défendants filed one setting 
forth certain records in bankruptcy proceedings in the District Court 
for the'Nprthern District of Illinois, and alleging that by reason thereof 
plaintiff waS barred f rptn' prosecuting his présent action. Plaintiff fîled 
several «fieplications,. in ,on,e oi which he set forth an additional portion 
of the same bankruptcy proceedings, and claimed that by reason there- 
of he. was .not within the alleged bar ^of former adjudication. Défend- 
ants filed a similiter. Thereafter plaintiff made a "motion to bave the 
court'fittd the issues on the question of former adjudication in favor of 
plaintiff," WithôùtqbjeCtionby defendarifs,:the court proceeded with 
a trial, o'f the aforésaid motion, without the intervention of a jury. 
And-each side, at suçh trial, introduced in eyidewe, without objection, 
the records ifi' bankruptcy set forth in the plea and replication. There- 
■upon the Cpurt^'iri'the fërm of a findîng ôf f acts, fecited the contents of 
J:hose;reçprdS|^,st3ted âs'a conclusipiï'of law thàt tbe matters involved 
in plaintifï's declaratipaiherein had been f ully adjudicated' in the bank- 
ruptcy proceeding, and entered the judgment which is brought up by 
this wrfit of erron ' . .i i 

Each side now seeks to take advantage of alleged infirmities in his 
adversary's pleadïngsl But we will not stdp to judge of the merits of 
this fencing, becatisé in the lightpf the record it is impertinent, par- 
ticularly when we bear in mind that pleadings.wesre primarily intended, 
not as traps and snares, but as meaiis of fairly advising the adversary 
in advance of the trial what the {)leadér would ofïer to prove at the 
trial. Thç plea fairly advifeèd plaitififf that défendants would ofïer 
certain records. S.o, too, the replication fairly, advised défendants that 
plaintiff would oflFer certain additianal records. Each side deliberately 
refrained from seeking a rulingupon the légal sufïiGiency of his adver- 
sary's pleadings, but joined with his adversary in asking judgment 
with regard to the' légal efifect of a concededly existent and true record, 
in jts, entirety, upon plaintiff's right to a trial of his présent alleged 
cause of action. On such a record the parties cannot properly inquire 
ôf us what ruHngs the Circuit Court^ought to hâve made if demurrers 
or motions for judgment on the pleadings had been duly interposed. 

Défendants alSd fcontend that nothing can be cbnsidered on this writ 
of error, because a trial by jury was not waived bywritten stipulation. 
Thefé wAs ndi question; of.factto be decided at the aforesaid hmited 
hearing. On what was virtuallyaniagreed statement of facts the par- 
ties submittedto, the court questions of la;w. ; , 
- Briefîyv the ifacts wefe, thèse: : On-,Febrtiary, 1,, 1904, défendants 
were adjudged.bankrupts. Plaintiff fded a claim for $.3,20é as the 
agreed price of goods sold and deljyered by him to défendants. The 
claim was allowed, and plaintiff recéived his sh^re under à composition 
which was confirmed. ^Plaintjffopposed the confirmation, and filed a 
specifitatio'n iri vvhich he alleged that défendants in January, 1903, made 
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a statement in writing to thc; Woods Dry; Goods Commercial lAgency, 
in vvhich statement défendants showed net assets of $92,900 ower and 
above ;all debts and liabilities; that défendants gavëtthâ statement to 
the agençy for the purpose of iiaving the agency communicate it to 
plaintiiï and other wholesalers in order that piaintiflf and others should 
sell a:nd deliver gOods to défendants ou crédit in reliance upon the 
truth of said statement; that the agency communicated said statement 
to plaintiiï and others; that plaintiiï and otherâ sôld: and deliyered 
goods to défendants on crédit, and in so doing relied upon the truth 
of said statement; that the statement was false; that défendants, at 
thç tinie of making the statement, had no assets iii excessof their debts 
and liabilities, but were utterly insolvent, as they well knew ; and that 
plaintiiï and others were ignorant of the falsity of said statement until 
after the pétition in bankruptcy was filed. The District Court, constru- 
ing section 14b(3)^ (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. 
St. 1901, p. 3427], as amended by Act Feb. 5, 1903, c. 487, § 4, 32 
Stat. ,797 [U. S. Comp. St. Supp. 1909, p. 1310]).tQ mean that a bank-- 
rupt debtor should not be refused a discharge (confirmation of a 
composition operating as a discharge)- on account of haying made a 
materially false statement in writing, unless the statement was made 
by the debtor directly to the créditer whom the debtor jntended to 
deceive, ruled that the spécification aforesaid failed to state facts suf^ 
ficient to constitUte a bar to défendants' discharge, and entered judg- 
ment as f ollows ; 

"It appearlng that tlie composition lias been aceepted' by a inajority, 

* * * and that the bankrupts bave not been gnilty of any of the aets, or 
failed to perform any of the duties, vvhich would be a bar to a discharge, 

* * * it is therefore hereby ordered that the said pompositioh be, alid it 
liereby is, eonflrméd." 

This judgment has remained in full force and effect. The deceit 
counted on in the déclaration in the présent action is the defepdarits' 
giVing of the same false, statement in writing which wassetforth in 
plaintiiï's objection to the confirmation of the composition. The dam- 
ages alleged to hâve been sufïered as the conséquence of the deceit 
are the unpaid balance of the price fixed in the contract of purchase. 

I. What efïect upon plaintifî^'s right to maintain this action ofi the 
case for deceit is. exerted by the fact that plaintiiï filed against the 
(■State in bankruptcy his claim under the, contract of purchase, and 
shared in the distribution? 

Filing the claim was an afifirmance of the contract of salp, ai^l con- 
stituted an élection not to resçind and attempt to recover what plain- 

1 Section 14b (3) provides that "the judge shall hear the application for a 
disoharge, and such proof s and pleas as may be made "in opposition thereto 
by parties in, interest, at such time as vvill giye parties in Interest a reason- 
able opportunity to be fully heard, and investlgate the inerits of the appli- 
cation, and discharge the applicant unless he bas ***(?,) obfàine'l 
property on crédit from any person upon a materially false statement in writ- 
ing made to such person for the purpose of obtaining such property on crédit." 

2 Section 14c. "The confirmation of a composition sliall dtscharge the bank- 
rupt from his debts, other tlian those agreed to be paid by the terins of 'the , 
composition and those not afîected by a discbarge." 
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tiff had delivered to défendants in pursuance of the contract. But an 
action for' deceit isnot based on' recission. It too, implies an affirm- 
ahce. "k'iriieans that plaintiff has elected to abide by the contract, to 
retain and makéithe be&t of what he received thereunder, and to re- 
coVer the-' différence between what he received and what he parted 
with, as his damages in being misled. ■ ' 

In Gheney V. Dickinson, 178 Fed. 109, 9G C. C. A, 314, we pointed 
out that an action -îf or deceit can be maintained against-any one who 
intentionallyi deceived the plaintiff into making and carrying out the 
contract/ Against any one — quite ir'respective of whether the deceiver 
was himself apartyito the contract or not. "In such an action it is im- 
material whether the défendant did or did not receive the considéra- 
tion or other benefit/ because the gravamen of the action is that the 
plaintiff has beeh deceived to his injury, not that the défendant has 
profited by the transaction?' So there was no inconsistency in plain- 
tiff's realizing ail he could frora défendants' explicit promise to pay, 
and af terwards demanding damages for having been deceived into 
accepting such a poor' obligation in exchange for his goods, because the 
défendants were suâd in two separate and distinct capacities. That the 
promisors in the contract case and the f raud doers in the deceit case 
were the same persons was an incident immaterial to either case. 

In Freyv. Torrey, 70 App. Div. 166, 75 N. Y. gupp. 40, '8 Am. 
Bankr. Rep. 196,' affirmed by the Court of Appeals in 175 N. Y.' 501, 
67 N. E- 1083, Sîvhich was an action by respondent, plaintiff below, to 
recover damages suffered through appellant's deceit in inducing re- 
spondent to deposit money with appellant while^ insolvent, the court 
said: ; , ' 

''The.appe)la,iit's cpriteatlon that the respondent is estopped from prosecut- 
ing this action by his élection to prove liis claim in banl<ruptcy remains to be 
considered. * * * We fail to discover any Inconsistency hetween the rem- 
edy pursued by the respondent in the baukruptcy court and that adopted by 
brinçlng this action. It does not necessarily appear that the respondent 
walved ' the tbrt by flllilg proof of his claim in liankruptcy. If not, merely 
prbving the indébtedness which coiicededly existed and whieh was indûced by 
fraud vvotild not be ineonsistfiât with subsequently brluging an action to re- 
cc^ver the nioiiey obtained by frand." ^ 

If a claimant in bankrlijptcy had in truth no contract on which to 
base his claim; if he did not in fàct sell and deliver, nor intend to 
sell and deliver, the goods tO the bankrupt; if the bankrupt obtained 
possession of the goods by theft or force or trick; and if the claim- 
ant proved the theft or force or trick to support the légal fiction of a 
contract— ^then it might properly be ruled that the injured party should 
not bé perrtiitted thereafter to prove the same theft or force or trick 
to support an action in tort. That is, a waiver of the tort would be 
held to be the basi-s of the fiction that there was a contract. But 
wheneVer there 'is in truth a contract, no waiver of a tort that is 
consistent with the contract's existence is necessary to the contract's 
enf orcement. 

5 See, also, Stokes v. Mason, 10 R. I. 2fll : McBean v. Fox, 1 111. App. 177 ; 
Mallory v. Leaeh, 35 Vt. 150, 82 Am. Dec. G25; Bowen v. Maudeville, 95 N. 
ï. 237; Heastings v. McGee, GO.Pa. 385. 
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We conclude, therefore, that the prosecution of the claim in bank- 
ruptcy was not a bar to this action for deceit. ; ; , , , 

IL What effect is to be attribiited to that part of the record in 
bankruptcy which shows that plaintiff interposed as an. objection t,o 
défendants' discharge the deceit counted on in tfte présent déclaration 
and that the coui;t found '"that the baukrupts haye not .been guilty 
of any of the acts, which, would be a bar to a discharge';'? 

Reading the above quoted part of the decree in the lighf of the 
prior proceedings which show that the coi;rt held, as a matter of law, 
that the spécification was insufficient, and that nq , eyidenœ. was in- 
,troduced, the, meaning of the finding is "that the bankrupts: hâve not 
been shown to haye been guilty of any of the acts or omissions which 
.would be a bar to a discharge." In the absence ofsuch a showing, 
it was the duty of the court, under section 14b, to grant ,the discharge 
(confirm the composition). 

Objections to discharge may be made by any "party in Jnterest." 
That term certainly includes ali creditors who haveihad their , daims 
allowed and who hâve participated in' the distribution of the jnsuffi- 
,cient assets. The third ground of objection is ayaiiable if.the bank- 
rupt in the manner therein stated "otitained prçperty on crédit from 
any person." , Any créditer may therefore urge this objection, ^whether 
he was the defrauded party or not. In re Harr (D. C.) 143 Fed. 421. 
The application, for a discharge consequently tenders an,. issue, to ail 
..parties in interest. If ail. remain silent, ail are bound by.the finding 
which follows the failure to présent objectjpns. .All^ually.haye the 
right and the opportunity to object; but if only one does so, he canndt 
keep the outcome to himself^ — ail share. in the resuit. Thus identity 
in interest of the parties to the application for discharge and objections 
thereto and the parties to this action for,,4ftÇÇit is wanting. In the 
bankruptcy court the parties were the défendants in the capacity 
of insolvent debtors and the plaintiff in the capacity of *■ «Représenta- 
tive of ail parties interested in opposing the discharge, while in this 
action the parties are the deferidants in the capacity of fraud doers 
(separate and distinct from their character of contractprs, as herein- 
before pointed out) and the plaintiff in the capacity of the solitary 
victim of their deceit. So, also, there is lacking an identity of issues, 
for in the bankruptcy proceeding the only proper issue was the bank- 
rupts' right to a discharge as against ail parties in interest. In re 
Thomas (D. C.) 92 Fed. 912; In re Rhutassel (D. C.) 96 Fed. 597.* 

Our conclusion, therefore, is that plaintiff's act in pïeading défend- 
ants' deceit in opposition to the application for a discharge, and the 
aforesaid finding of the court with respect thereto, fail to bar plaintiff 
from maintaining this action. 

III. What effect should be given to that part of the bankruptcy 
record which confirms the composition and thereby discharges the 
défendants ? 

' By section 17 "a discharge in bankruptcy shall release a. bank- 
rupt from ail of his provable debts, except. such as * ' .* * (2) 

4 Sec. also. Tn re Tinker (D. O.) !)!> Fed. 70, and the référence thereto on 
page 474 in ïinker v. Cbhvell, 303 U. S..473^ 24^Stit>. Ct. 505, 48 L. Ed. 754. 
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are Habilitjes for obtainjng property by false pretenses or false rep- 
resëhtatidfis." .; ' >■ '!■ ■': . ■ < , ■ 

._ The cause pf action for deceit, not having beeri reduted td "a fixed 
liability aè evidencéd by a; judgment," was not a "provable debt" 
(section 63 of tlie açt; 1 Remington on Bankruptcy, pp. 376, 424) 
and therefpre was not extinguished by the discharge. 

But if the cause of action for deceit wefè to be considered as a 
proyable debt, it wotild be saved by the second exception in section 
17. Tbis exception is, not lessened from the natural import of its 
lariguâgé by the provision in section 14b (3). The two provisions are 
of cou'rsè to be read as parts of the same statute. But they do not 
limit each other, becàusè on looking to the particular subjects treated 
of by them respectively, they are found to be not in pari materia. Re- 
lèasing an insolvent debtor from his debts is an act of grâce. The 
fixing by Congress of the considérations on which the discharge will 
be grantedor withheld is a matter separate and apart from determining 
the éffect to be giveh the discharge in subséquent litigation. Katzen- 
Stein V; Reid, 41 Tex. Civ. App. 106, 91 S. W. 360, 16 Am. Bankr. 
Rep. 740. 

Furthermore, if section 14b(3) were to be interpolated into section 
17(2), Congress would be heild to hâve intended the absurdity that 
deceivers, despite their discharges, should remain liable for oral de- 
ceits àlthough excused from written deceits.. 

In oUr opinion^ thèrefore, the record of the discharge is no bar. 

The judgrhent is reversed, and the cause remanded for further 
procecdings not inconsistent with this opinion. 



BALTIMÔRB & O. R. CO. v. COPPOCK.t 
'(Circuit Court of A£)peals, Tïilrd Circuit Juiiè 17, 1910.) 

. :■'!'■ :, : . •. ■•■ ■ : . i,. No. 19., 

ÏÇAji-ROADS, (I ;350*)— ÀçCIDENfÇS AT CRpSSINGS— ÇoNTRIBUTOBT NEGLIGENCE. 

ï'iaintlff's intestate" ^'âs, struclc 'aridk,iire<i By a train wlillè. drlvlng a 
' team ovër a "grade crcssihg on défendant'» rallroad. He liadstopped and 
:lboiiied and listenedat a point 25 or 30 feet from the crossing, wliere trav- 
çlers upuf^^y stopped, and {rom where tlie track could be seen for 1,450 
(eet. : Npt spelrig or tiearing' any train, he drove on, and frQm that point 
until' hi^ h'ô^^es werè 'oja the tpcli his view was obstructed by a station 
shed^ Tbè tralti approachèd at â 'speed of 6t) iniles an hour, and there 
'was evldeace tending to show that it gave no signal until the deceased 
was Bpon, t^e crossing. UeUl, tlxat deceased was not chargeable with con- 
tributory négligence as matter of law, but that question, as well as the 
Questiop of defendant's négligence, was properly submltted to the jury. 

[Éd. Note.— f'or Other cases, see ïlailroads, Cent Big. §§1160-1192 ; 
Dec: Dig. § 350.*] ._ _ __ 

In Errorto thè Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

*For otber cases se« s^ms toplc & | numbbr lu D*c. ft Am. Digs. 1907 to date, & Rep'r IndWM 
tRebearlDs denlsd October i, 1910. 
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Action by Emma V. Coppock against tlie Baltimore & Ohio Rail- 
road Company. Judgment for plaintiff (174 Fed. 264), and défendant 
brings error. Affirmed. ,■ 

Kingsley Montgomery and W. B. Linïi, for plaintiiif in errer. 

J. De H. Ledward and Albert D. MacDade, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Jiidges, and 
ARCHBALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Emma V. Cop- 
pock recovered a verdict against the Baltimore & Ohio Railroad Com- 
pany for damages forthe death of h'er husband. To a judgment en- 
tered theréon agaiiisf it the railroad sued out this writ, and assigned 
for error the refusai of thé court to aiifirm its point that "under ail the 
évidence in the case yOur verdict must be for the défendant." A care- 
ful examination ôf the prddfs satisfiés us that the facts, and particu- 
larly the inferences to be di'àwn from such facts, were so controverted 
that it \yaS the province of the jury to pàss upon thém, Two ques- 
tions are involved: First, was there évidence from which the railroad's 
negligende could be inferred? arid, sècondly, werethe facts so clear, 
and the inferences therefrom sô unquestionable, that the court was 
bound as a màtter of law to adjudge the décèdent guilty of contnbu- 
tory négligence ? 

He, while driving over a public road grade crossing at Felton 
station, bétween Wilmington, Del.', and Chester, Pâ., was killed by 
an express train. This public road, known as the "Concord Road," 
crosses the railroad diagonally and approaches it by a short, steep 
grade, and the obstructions to vision are such that even when time- 
ly signais are given its passage is not free from hazard. On the 
road as the décèdent approached the crossing there is a viewpoint "at 
the tree, as it was called, where it was customary for drivers to stop." 
There was testimony that this was from 25 to 30 feet from the cross- 
ing, and hère a driver could see back of the station waiting shed in the 
direction the train was coming to a point in a grove a quarter of a 
mile distant. From this stopping point forward, and until his horses 
were in the pinch of the pull up the approach, or, indeed, on the track, 
and the driver himself within 8 or 9 feet thereof, his view is shut ofï 
by the waiting shed, the front of which is only 8 or 9 feet from the 
rails. And when an open view is had it is for only some 1,450 feet 
to the grove, as the track curves at that point. This distance a train 
at the speed of this one would cover in about 15 seconds. 

Ihere was proof the décèdent, who was on top of a load of manure 
in a îarm wagon driven by two horses, stopped at the tree. Appar- 
ently hèaring or seeing nothing, he drove on. The morning was some- 
what misty. His horses had cleared the track, and his wagon was 
struck between the wheels by a train running at (50 miles an hour to 
make up lost time. There was a conflict of testimony as to whether 
the crossing signal ^-as blown, and as to whether an electric signal near 
the crossing was operating, and there Was no évidence showing at 
what distance from the crossing an approaching train started the elec- 
tric bell. There was négative proof that witnesses within audible dis- 
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tance did not liear it ring. One Dutton followed Coppock along tlie 
rôad a short distance behind, but in sight. He knewthe train was due, 
and Was on the lookout for signais, as he had a skittish young horse. 
He said he did not hear a whistle. Moreover, there was positive proof 
by two witnesses, whô were near tlie raikoad and beyond the woods 
referred to, whose attention was especially called to this train not 
blowing for their own crossing until it was right upon it, and who 
swore positively that it did not blow again as it went through the 
woods between them and Felton station. 

Summed up, then, we bave testimony that Coppock stopped at the 
tree where there was a view back of the shed to the curve in the Felton 
woods. As no train was then in sight, he went on; and there was 
proof from which the jury could infer no whistle was blown until the 
train was emerging from the woods, and that Coppock's horses were 
on the tracks and pulling the wagon up the steep grade bef ore the train 
came in sight and blew. Such being the facts, for we must so assume 
where there was évidence from which the jury could find them, Cop- 
pock was crossing the track before he had any warning of the ap- 
proach of the train. Under thèse ci rcum stances, we are unable to say 
that Coppock, as a matter of law, was guilty of contributory négli- 
gence. He had stopped, looked, and listened at the point the traveling 
public had chosen as the best for that purpose, and there was neither 
sight nor sound of danger. In the absence thereof, he followed the 
usual course of drivers on that road in essaying to pass the crossing, 
and bis course in doing so was not so clearly négligent that the court 
would hâve been justified in soi holding; but its duty was to stibmit the 
question of such contributory négligence to the jury. 

In Chicago Company v. Minneapolis Company (C. C. A.) 176 Fed. 
240, it was said: 

"Tlie question whether or not the Soo Company was guilty of neEtligetue 
whlcU dlreotly coutril>ute<l to the iujury was an important iiis\ie in this tas-e. 
There are cases in which au act or oniisson is in itself so clearly negU;j;eul; 
that the fact thàt other ])ersons in the sanie or like circiunstanees Uave lieeu 
guilty of a simllar act or omission is insuffleient to modit'y its chai-aeter or its 
elïèct. Bavvson v. Chicago, lîoelc Isjand & Pacific Ry. Co., 114 Fed. 870 ï'>2 V. 
G. A. 286]; Gilbert. V. IJurliugton, etc., Ry. Co., 128 Fed. 529 [6:5 G. C. A. 2TJ. 
ïlie act or oniission of tlie Soo Company in this case, however, did not apjtear 
at the time this évidence was challenged to he of that eharacter, and where the 
nature of the act or omisson' is doubtful the hest test of actionahle négligence. 
where aràilable, is thé degree of care \vhich persous of ordinary intelligence 
and prudence icominonly exercised under the saipe or lilce circurnsfances. If 
the care exercised in such a case rises to or alKiut that standard, there is no 
such negligenc*e ; if it falls below it, tliere is. The légal presumption was that 
the servants of the Great Western Company, who had been operatlng its pas- 
senger trains upon the tracks ieading out of St. l'aul which were used by the 
Soo Company, 'on the day, of the aceidept,! were luen of ordinary Intelligence 
and prudence, and hençe the fact tha,t Iti had been their uniforin pràctlce to 
handle their trains under like circumstiiiiees in tlie same way that the Soo 
Company bperated this train en that occasion was both compétent and material 
évidence that tt conducted it with reàsonable care. Lake v. Sheuango Ftirnace 
Goinpàny, leO.Fed. 887,[88 C. C. A. Ci>]." 

,^ Wè think this case falls within the principle there stated. The judg- 
ment is therefore affirmed. 
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MOORHt. KRAFr. - • 

(Circuit Court of Apjpe&ls, Seventh Circuit. April 19, 1910.) 

No. 1,620. 

*, ExECuTOBS AND Adjunistratoiss (§ 524*)— P1.EADING (§ 35*) — Action bt 
Administeaïor — JIerger of ORIOIP4AL Catjse of Action. 

While an adiniuistratQi' cannot iw authdrizwl by the court which ap- 
pointed Jilm to sue lu auotlier state ou a cause of action belouglng to 
his intestate, wliere lie has sued thereon in tlie state of lils appolntment 
and obtained a judgineut, tlie original cause of action in favor of his in- 
testate is merged tbereln. and a new cause of action arises in favor of 
tlie iadniinistrator, on which he niay sue in his own right in any state 
wliere the debtor is found, and the addition of his tltle as administrator 
in the déclaration is a lUére description, which uiay be rejected as sur- 
plusage. 

[Ed. Note. — -For ôther cases, see Exeeutors and Adniinistrators, Cent. 
Dlg. §§ 2330-2343; Dec. Dlg. § 524;* Pleadlng, Cent. Dig. § 79; Dec. Dig. 

;§ 35.*] - ■ 
2. JuDGMjsNT (§ 822*) — Action on Judgment— Défenses— Mattebs Conclud- 

ED BT iFpKMEB ADJUDICATION. r, 

Wiiere the principal administrator . of an estate was sued personally 
in anotiier state, by an administrator there apt)ointed for the same In^ 
testate, as a debtor of the estate, and appeared and defeiided, a judg- 
ment there rendered against him is coiiclnsive'as to ail défenses he made 
or could hâve made therein, and sucli niatters cannot be agaln litigat- 
ed in an action against him ou tlié judgment in the state of his résidence. 

[Ed.' Note. — For other cases, see Judgment:, Cent. Dig. § 1500 ; Dec. Dig. 
§ 822.*] 

In Êrror to the Circuit Court of tlie United States for the.Eastern 
District of Illinois. , 

Action by Jqhn P. Moore, administrator of the estate of Sallie 3. 
Kraft, deceàsed, against 'P. W. Kraft. '.'Judgment for défendant, and 
plairitiff' bring's error. Reversed. 

In April, 1909, plaintiff in error filed his déclaration iu debt against défend- 
ant in èrror upon a jndgment rendered in a state court of ArUansas. From 
the record of that judgment Itappears that 'in Deeember, 1898. plaintift' in 
error ' was appointed by a probate court of Arkansfts administrator of the es- 
tate of Sallie B. KKift, who died intestate leaving real and Personal proper- 
ty and also creditors in Arkansas ; that as, such administrator he brought au 
action in an Arkansas court to recover a debt wliich had been incurred by, 
défendant lit' error to said Saille B. Kraft; that défendant in error ' appear- 
ed and defended the action ; and that the judgment now in suit resulted. 

To the présent déclaration détendant in error pleaded "that Sallie B. Kraft 
in her lifetime vvas a citizen and résident of the state of Illinois, and had 
ter domicile in the county of St. Clair in the sald state of Illinois at the time 
of her decease a:nd for a long tlrne préviens thereto, and that she was at the 
tlnie of her decease the wlfe of the said défendant; that upon the decease 
dï tlie said Sallie B. Kraft the said défendant, F. W. Kraft, was by the pro- 
bate court of .St. Clair county, Illinois, duly apj;>ointed the administrator of 
ihe estate of the said Sallie B. Kraft, and that shç died intestate ; that upon 
the decease of the said Sallie B. Kraft, and the appointment of défendant 
as administrator of her estate, he took upon hiinself the administration of 
the assets of the said Sallie B. Kraft ; and that he has been since the time 
of his appointment until the présent time and still is administrator of the 
estate of the said Sallie B. Kraft. And défendant further avers that the 

•For other cases see same topîc & | ,numbeh in Dec. & Am. Digs. 1907 to date,, & Rep'r Indeiei 
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said John P. Moore, If In fa et ti^ Was erer appolnted administrator of tlio 
esta te of Sajlie B. Kraft, deeeased, was appolnted *,s an ancillajs' admluls- 
trator In the coùntyof' Phillips in the state of Àrliarisàs, andtKat whatever 
assets belong to the estate of Saille B. Kraft, deceased, are subject to ad- 
ministration and distribution In the state of Illinois, the place of her domicile 
at the time of her deeease, and thàt the said John P. Moore as administra-' 
tor of the estate of Saille B. Kriffft.j âeoeased, bas no rlght, power, or au- 
thorlty to maintaln an action in' the state of Illinois for the reeovery of any 
of the assets of the said Sallie B. Kraft, deceased; and thls the said de- 
fendant is ready to verify." • ..i 

Plaintiff In error demurred to this plea on the grouHds: (1) Tha.t it al- 
leged matters "which conld not be set up after Judgnient to avold Its effect 
in the gtate f rom whlch the record came" ; (2) that "ait such toattèrs should 
hâve been set up in the original action and ai;e now i-es adjudlcatâ"v and (3) 
that "aftler judgmeht the deht beeame Personal to thè plaintiff, the style of 
administrator being merely descriptive and not essentlal to a recoTèi'y." ', 

The demurrer was pyeiTiiled, plaintifï, in error eleoted' to stand; by lils de- 
m'urrer„,iand t,he court , adjud^sd tliEit "Mooi-e,,:administratoriof the estate of 
Sallie B. Kraft,' deceased, In the state of Arkansas, be and he is barred of 
his action upon the judgment In said déclaration described, wltjiout préjudice, 
to tlie -fight of action oti èaid'judguièiit by a doinestic a'dmihiétràtor, or ad- 
ministrator appolnted by the proper court ih Illinbis of' thé' ^tate of said 
Saille B; Kràtt, where' the aaJd Saille B. Kraft had hér'aoiuitilietit'th'e tlme 
of decsase." • ' ' ■ ■ ■'*: '" '■ "'' i- ■ ' ■ .. -n ,-!,:■ ,: 

R. B: Hendricks, for jjlainfiff in error. '•'...,. !'.,',■ . ï', 

Gèorg'è'A. ÇroWj''for defeiidantiiiî^érror. ', ■'';■.,; i'/:; ' ,, ■ ., 

Before GRGSSGUPi BAKER, and SEAMAN, :CirGmt Judges. 

BAKER, Circuit Jiidge (after stating. the façtsas.above). . A, st^te 
cannot ^ive its courts; thi'ough their officers, such as/9;clministratDrS' 
aij.d receivers, power to reach eut for persons and t^iirigs beyond the 
liries' of the state. VaiughanV. Northrùp, 15 P,ç|tJ,l, 10 i,-. Éd. 639. 
So M6ore as Arkansas administrator Coùld' not !Î'aye"sued, Kraft in 
Illinois upon the cause of action whiçh had accrùed to Mrs, IÇraft. 
Butwhen Moore, in the right of his intestate, sued;Kr'àft in Arkansas 
and obtained the judgnient in question, the original cause of action 
beeame tnerged in the judgment, and the judgment beeame the légal 
évidence of a new debt, for the nonpayment of whieh'a- new cause of' 
a:ttion -ifrôuld arise. Now this riew, cause of action never belonged to 
Mrs. Kraft, and so it would be logically impossible for Moore to sue. 
upon it in her right. If a person buys or leases property from an ad- 
ministrator or receiver, the considération' is promised to be paid to a 
living person, who sues by virtue of what he lias done, not by virtue 
of what the deceased or insolve'nt had done; and whatever he may, 
do or be obligated to do with the considération when he collects it, is 
wholly irrelevant tO' the issue. The question is thè right to coUect, not 
vvho may be the ultimate beneficiàries, just as in replevin the question 
is right of possession, not ownership. Theref ore the la\y is that, after 
an administrator or receiver recovers judgnient in the right of the de- 
ceased or insolvent, he may in bis own right sue upon the new debt 
wherever he finds the debtor, and the a-ddition of his title iti the déc- 
laration is mère description which is rejected as surpïusage. Biddle, 
Adm'r, V. Wilkins, 1 Pet. '686, 7 U Ed. 315; Wilkinson, Receiver, v. 
Culver (C. C.) 25 Fed. 639; Newberry, Admx, v. Robinson (C. C) 36 
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Fed. 841; Talmage y. Chapel,, 16 Mass. 71; Black on Judgments, § 
963; 18 Cyc. è77, 1239, 1240. 

So what becomes of the plea ? In the Arkansas court Kraft had hîs 
day to.show why this new cause 6î action in favor of Moore pérson- 
ally should not be created. If there was any infirmity in Mrs. Kraft's 
claim, then was the time to assert it. If there was any want of powèr 
in the Arkansas probate court, if any challenge of Moore's right to 
maintain that action in his représentative capacity could be made, theh 
wa^ the tirrie to présent ttot only the défenses that were set up but 
every possible défense. If there was any validity in Kraft's conten- 
tions thât his indebtedness tô his' wife becalne àt her death a pai^t of 
lier estate in Illinois, that upon his appointaient as administrator in 
Illinois (when does not appear, but that is immaterial) the chose in 
action eo instanti was converted into a cash asset for which he was 
bound to account to the Illinois probate court, and that the jurisdiction 
of the Illinois probate court over his debt to his wife was exclusive, 
such matters might or might not hâve been adjudged to be good reâ- 
sons why Moore in the Atkansas court should not recover a judgment 
in the right of Mrs. Kraft agàinst Kraft, the debtor, who was a différ- 
ent identity from Kraft, the administrator; but they afford no défense 
to the judgment as an évidence of a new debt from Kraft as an in- 
dividual; Manifestly it. is impossible to excuse a judgment debtor 
merely because he may hâve suffered some orle else to recover a judg- 
ment on the same original debt. 

The judgment is reversed, with the direction to sustain the demurrer 
to the plea, and to proceed further not inconsistently with this opinion. 



UNITED STATES v. DOYLE. 
(Circuit Court of Appeals, Seventh Circuit. Api'il 19, lOIO.) 
-■ , , ' ]' No. 1,041. 

Aliens (§ C8*) — PBOCEf:DiNGs TOB Naiukalization-^Qualifications ^OI" Wi*- 

. CESSES..,, ■ ;.■• . -1 , >,,..- 

Uade'r Natur^Uzatlou .\ct Juné 29, lOOC. c. 3592. §§ 4, 5, 34 Sfat 590, 
5&8 (U. S. Comp. St. Supp. 1909. pp. 478, 480), wlilcli provide that an ap- 
plicatifs pétition for naturaiization sliall be verlfled by tlie aftidaTits of 
at least two crédible wltnesse.s who are cltizens of the United Stateg, 
that on the beariiig the testimony of at least tWo wituesses who are: citi- 
.zens of thé United States' shall be required to tUe fact of , re.sidence," etc., 
and that oh the ïiling of the pétition the clerli'shall give notice by pbstlng 
of the flling thereof and of the names of the vvitnesses whotu the appil- 
cant èxp«cts tG:'siimmon Inihis hehalf,."but iù case sucli witnesses eafinot 
. be gr^dû^ed, upon the final hearing other witnesses may be suiumoB^y" 
th,e,,^itnesses at thé final heai'ing are not requlred to be the same wlio 
vérified tliè pétition, nor is the appUcant limlted to those whose name.s 
àregiveii'îii the posted notice, but in case they, or either of them, "can- 
■^ -nw be' prtiducea," lie may snmuion others, subject to the right of the 
, ;,,: .court to make whateveç orders may be deemed necessary to enable the 
governmenf to investigate as to tUeir qualifications, character, and cred- 
ibillty. . , . 

lEa. Note. — For other cases, see Alipns, Dec. Dlg. î 68.*] 

•For oÇ.lier. caseÈ see same toplc &'5 KUMBBttln Dec. & Am. Digs. 1907 to date, &.Rep'r Indexés 
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'■ 'Appealfrom the District Court of the United States for tîïc East- 
èln District of Wisconsin.* , 

; Proceedings for naturalization by Cornélius £)oyle. From an order 
admitting the applicant to citizenship, the United. States appeals. Af- 

• firmed., , ■■ . i . ,: 

E. Ji Henning and Edward W. Sims, U. S. Atty., for the United 

■States. /, , :■.., , :,':■■■ , i ' , . ,: 

BçforeGROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit ,Judge. Tljis appeal, taken, fronJ an ordei-. ad- 
mitting the alien-born appellee to, citizenship, inyolves the constructioi^ 
of those parts of the natuiraljzation.act of June ?9, 1906 (34 Stàt.;596, 
c. 3592 '[Ul S. Gomp. St. Supp. 1909, p. 478]), which bear. upon the 
qualificatipns; of the witiiesses presented at; tlie^ final hearing. 

In section 4 it is provided, that the yerified ; pëtitiori of the alien 
"shall also be:Verified'by the aSidavits of at lieast. two crédible wit- 
nessçs iwho are citizens of the United States and, who shall state in 
theiï ■ affidavits' thatthey havé personally khown.the applicant to be 
a résident of the United States for a period of at least five yearsi con- 
tinuously, and of the state,, territory-, or district in which the appli- 
cation is made for a period of ,at least une year immediately, preced- 
ingithe date pf the filing of hjs ipetition, and that; they each haye 
Personal knowledge that the petitionef is a person of good moral 
charactèr, and- that he is in every; way qualifiée, iti their opinion, to 
. feei admittéd âS' a citizen of the United States." r . i . 

By section 5 it is made the duty of the clerk, immediately after fil- 
ing the pétition, to post a notice fhereof and of "the date, as nearly 
as may be, for the final hearing, and the names of the witnesses whom 
the applicant expects to summôri in his behalf ; and the clerk shall, 
if the applicant requests ity issue a subpœna for the witnesses so 
named by the said applicant to,appear upon the day set for the final 
hearing, but in case such witrtèèses cannot be produced upon the final 
hearing other witnesses may be summoned." 

Section 6 provides, among. other things, that "pétitions for nat- 
uralization tnay be made and ïilëd durîng term ^tinie or vacation of a 
court, "which shall be docketed thç same day as.filed, but final action 
thereon shall be had only on stated days, to be fixed by rule of court, 
and in no case shall final action be had upon a pétition until at least 
ninety days hày'e elapsed after filing and posting notice of such péti- 
tion." 

a Other provisions are that "every final hearing upon such pétition 
shall be had in open court" (Section 9), ànd that "in addition tô the 
'oath of the applicant, the testimony pf at leaSt fWp; w.itnesses, citi- 
zens of the, United States, as tO the facts of resifieriçé, moral char- 
acter, and attachment to the principles of, thei Constitution, shall be 
required, and the name, place' of résidence and occupation of 'each 
witnessshâîl'be set forthîn the record." ' ; '. 

Appellee's, pétition confessedly, met ail reqvjirements. As the' wit- 
nesses whorh appellee éxpected to surhmon to' te présent at the final 
hearing hé' gaVe to the clerk, and the clerk dùly posted, the names 
of the men who verified the pétition. Before tlie time set for the 
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final hearing one of the men moved from the district. At the hearing 
the remaining man was produced and heard as a witness. Appellee 
\vas permitted, over the government's objection, to use as a witness 
a citizen of the United States whose nâme was neither in the pétition 
nor notice. 

For reversai, the propositions are that no witnesses in behalf of 
the applicant may be heard at the final hearing except those who véri- 
fiée! the pétition, and in no event witnesses whose names hâve not 
been.pôsted for at least 90 days. The cases of In 're O'Dea (C. C.) 
158 Fed. 703, United States v. Daly, 32 App. D. C. 525, and United 
States V. Santi Martorana, 171 Fed. 397, 9G C. C A. 353, are cited. 
The last is concerned with tbe validity and amendableness of a péti- 
tion not verified by at least two witnesses possessed of the qualifica- 
tions required by section 4. The other two lend support to ihe gov- 
ernment's contentions. 

Section 5 does not explicitly say that the witnesses whom the ap- 
pHcant expects to summon for the final hearing. shall be the witnesses 
,who, verified his pétition. If that had been the législative intent', we 
might well expect to find it expres.sed in direct ternis. Ail the im- 
plications from the whole statute we think are the other way. If wit- 
nesses at the hearing had to be attesting witnesses, there would be no 
necessity for giving their names and having thèm posted, for notice 
of the pétition carries notice of its contents and the District Attdrney 
or other interested parties could get the names from the pétition 
The requirement that the names of the witnesses who testify at the 
hearing should be set forth in the record would be supererogatory, be- 
cause the pétition was alfeady a part of the record. Witnesses at the 
hearing must be prepared to give affirmative testimony concerning 
the applicant's attachment to the principles of the Constitution. At- 
testing witnesses need give only their opinion that the applicant is 
in every way qualified to be admitted as a citizen. It would not be 
perjury for attesting witnesses to base their opinions on facts which 
included no knowledge, or only négative knowledge, of the applicant'? 
attachment to the principles of the Constitution. Our conclusion is 
that witnesses at the hearing need .not be liniited to those who veri- 
fied the pétition. 

Is the court forbidden to hear a witness whose name bas not been 
posted for at least 90 days? When the time set for the hearing ar- 
rives, must the proceeding virtually be started anew? We find no 
express command. The contrary we think is the only inference that 
can fairly be drawn from the explicit provision that if the posted wit- 
nesses "cannot be produced upon the final hearing other witnesses may 
be summoned." For 90 days the government's représentatives bave 
had the opportunity to investigate the applicant and his sponsors 
named in pétition and notice. If a posted witness is not présent, the 
applicant has the burden of satisfying the court that he cannot be 
produced. If any suspicion should arise that the posted witnesses 
had been run off, or that the tendered witnesses were not reliable, 
the court, on motion, should allow the government ample time in 
which 'to investigate, and à déniai might be decnied an abuse of dis- 
ITO F.— 1-i 



690 179 FEDERAL REPORTER. 

cretion, for which a naturalization order should be reversed. But 
w€ conclu'de' {hat no adéquate grbund exists for challenging- the juris- 
diction of the court to proceed with the cause at the time set and to 
heâr substitute witnesses who are citizens of the United States. See 
In re Schatz (C. C.) 161 Fêd. 237; In re Neugrebauer (D. C.) 172 
Fed. 943. 
The order is affirmed. : ^ 



LA HOGUE DRAINAGE MST. NO. 1 OF IROQUOIS COUN- . 
Tî, ILL., et al. v. WAÏÏS. 

(Circuit Court of Appeals, Seveuth Circuit. May 25, 1910.) 

No. 1,638. 

1. Appeài. and Ekroe (§ 1176*)— Appeal from Interlocûtobt Obdeb— Ee- 

VEBSAL— Direction of Dismissal. 

If the averments of a Mil in a fédéral court f urnlsh no support for the 
relief prayed for, its dismissal may be dlrected by the appellate court on 
an appeal from an Interloeutory order grauting an injuuction. 

[Ed. Note. — For other cases, see Api)eal and Error, Dec. Dlg. § 1176.*] 

2. Speçifio Perfoemancb (§ 74*) — ^Contbacts Enforceable— Contkacts for 

Public Wokk. 

A court of equity will not decree spécifie performance of a contract for 
the construction of a publie drainage dltch, at suit of the contractor, 
where the work requires spécial sklU, and the contract contemplâtes su- 
pervision by the draina.^e district. 

[Ed. Note. — For other cases,. see Spécifie Performance, Cent. Dig. § 209; 
. Dec. Dlg. 74.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of, Illinois. 

Suit in equity by Edwyn E. Watts against the La Hogue Drainage 
District No. 1 of the Çounty of Iroquois, State of Illinois, and Louis 
Kraft, Jr., Patrick Drinan, and Albert Vandervliet, Commissioners. 
From an order granting a preliminary injunction, défendants appeal. 
Reversed and femanded, with , directions to dismiss bill. 

A. F. Goodyear, for appellants.' ' 

Walter C. Lindley, for appellSe. ' 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. This appeal is from a preliminary injunctional 
order, granted under the appellee's bill filed to enforce spécifie per- 
formance of an alleged contract entered into between the parties for 
the' construction of "dredge ditches" in the appellant drainage dis- 
trict. The Order enjoins thfe appellants bbth from proceeding to re- 
advertise or relet contr^cts for such work, and from interférence with 
attempted performance on the part of the appellee, by "proceedings to 
déclare à forfëiture" of his contract or other means. It was allowed 
July 1, 1909, upon hearing of the bill, answer, and voluminous affi- 
davits for and against'the application, and the appeal therefrom has 
not been preSsed for hearing until the làpse of a year from the time 

♦For other cases see same toplc & § ndmbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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named in the contract for conipletion of the work. Whether the in- 
junction wàs authorized or unauthorized, it left the appellee free to 
carry on the contract work; and the averments of the bill justify an 
inference that it may hâve been cômpleted meantime. The contract 
provided that the appellee should ''begin building his dredges on the 
work on or before" October 1, 1908, and that the entire work "be 
cômpleted on or before the last day of April," 1909, unless the time 
was extended or work "dela3*ed by unavoidable conditions or accident." 
While thé bill avers that weather conditions prevented opérations 
within such'period, it states (in effect) reâdiness in ail respects, for 
speedy perforniànce thereafter, if allowed to prbceed. So, were no 
interests or question involved other thàn the abstract rightfulness of 
such stay order, it is probable that no standing would appear to en- 
tertain the appeal at this time. as raising an issue which has become 
moot. Mills v. Green, 159 U. S. 651, 653, 16 Sup. Ct. 1-32, 40 L. Ed. 
293. We are impressed, however, with another aspect of the appeal 
which affects the groundwork of relief sought under the bill and calls 
for détermination without postponement to final hearing. The al- 
leged contract in suit is not only, for public work, wherein public 
interests are involved both in the exécution and in prompt perform- 
ance ; but the' bill restsalone on alleged equities of the appellee, as oon- 
tractor,:tQ .entitle him to hâve spécifie jjerformance thereof enforced in 
equity.- In. other words, it necessarily involves "ju'^li^i'^1 superintend- 
ence and' exécution of the performance" (Pomeroy on Contracts, 
Spec. Perform. [SdEd.] § 23); and if the averments of the bill fur- 
nish iio support for, silch relief, not ônly is the drder appealed from 
unsupported, but dismissal of the bill may be directed "to sàve the 
parties from further litigation'' thereunder (Smith v. Vulcan Iron 
Works, 165 U. S. 518, 525, 17 Sup. Ct. 107, 41 L. Ed. 810; .Mast, 
Foos & Co. V. Stover Mfg. Co., 177 U. S. 485, 494, 20 Sup. Ct. 708, 
44 L. Ed. 856). Insuch event the contract rights of the parties re- 
main undisturbed by the decree. If the contracter has performed, 
or tompletes the work substantially within the contract provisions, 
or completion is unreasonabiy prevented by the other party, his légal 
remédies are clearly open. On the other liand, it appears to be of 
priinary concern to the appellants to bave completion of the work 
without further delay ; and if unreasonable delay has intervened on 
the part of the contrâctor, or other breach has occurred, causing dam- 
age to the district, the légal remedy on its behalf is likewise open. 
So no complications appear to defer the inquiry whether équitable 
jnrisdiction to enforce spécifie performance is authorized under the 
bill. 

The gênerai rule is well settled that contracts of the nature de- 
scribed in the bill are not thus enforceable, for reasons which^ are 
elenlentary in equity. 3 Pomeroy's Equity Jur. § 1402, p. 2159; Pom- 
eroy on Contracts (Spec. Perform.) § 23 ; Fry on Spécifie Perform- 
ance, e. 2; Marble Co. v. Ripley, 10 Wall. 339, 350, 19 L. Ed. 955, 
7 U. S. Notes, 331, 333. Exceptions to the gênerai rule are recog- 
nized in référence to works constructed under grants, franchises and 
like contracts, where no adéquate remedy exists at law and the 
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"ordinary means and instrumentalities of equity" are adéquate for 
mutual enforcement, as clearly defined in the authorities cited ; but 
no sanction appears, as we believe, for such relief under the présent 
bill. The alleged contract is for dredging ditches in the drainage 
district, involving spécial skill in the performance (as averred in the 
bill), and intending oversight throughout on behalf of the appellants, 
thus bringing it within the elementary doctrine uniformly upheld, 
that equity will not undertake to enforce spécifie performance of such 
contracts when mutuality of enforcements is impracticable. 

For the reason stated, we are of opinion that the bill states no cause 
for équitable relief, and that it is unnecessary to consider the f ur- 
ther contention of adéquate remedy at law. The injunctional order 
of the Circuit Court is reversed accordingly, and the cause remanded, 
with direction to dismiss the bill for want of equity. 



FEDERAL LBAD CO. v. LOHR. 

(Circuit Court of Appeals, Seventli Circuit. April 19, 1910.) 

No. I,fi45. 

1. Mastee and Servant (§ 270*) — ^Action fob Injurt to Servant— Evidence 

— Other Accidents. 

PlaintifC was eiuployed in flefeiidant'.s lead works; his duty beiug to 
operate a drum which drew an ore car up an incline to the top of a fnr- 
nace, to swing dowu doors In the furnace, and to open doors In the bot- 
tom of the car, dumping the ore iuto the furnace. ïhe doore were oper- 
ated by means of levers; that on the car beiug held in place by a square 
shoulder from which it was prevented froin sllpping by a latch. l'ialn- 
titt was inexr)erienced and w-as in.structed to flrst open the latch, then 
operate the furnace door levers, and last to kuoclj the car door lever free 
fraui the shoulder. In oporating the furnace levers he was requlred to 
stand close to the car, and while dolng so hls left arm was struck and 
ïnjured by the lever of the car door, which was Jarred from the shoulder, 
tlie Oûter edge of which had beeome rounded by wear. Held, in an action 
to recover for the Injury, that évidence was admissible to show that a 
former employé had been injured In the same inanner and had previously 
complained of tlie insecurity of the fasteniug, although the latch had 
been piaeed on the car af terward ; the conditions being similar after the 
latch was unfasteued, alid also to show that the unfastening of the latch 
before operatlng the furnace doors, as he was Instructed to do, was un- 
necessary and daugerous. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 930 ; 
Dec. Dig. § 270.*J 

2. Master and Servant (§ 289*) — Master's Liability for Injukï to Serv- 

ant — Çoxtributory Négligence. 

The foUowing by an Inexperienced workman of the master's instruc- 
tions, as to the manner of doing his work, by reason of which he was in- 
jured, held not so obviously daugerous as to charge him with contribu- 
. tory négligence as a matter of law. 

[YZA. Note.^For other cases, see Master and Servant, Cent. Dig. § 1105; 
Dec. Dlg. § 289.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. .: 

•For otlier cases see same topic & S numeer in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexei 
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Action by William H. Lolir against the Fédéral Lead Company. 
Judgment for plaintiff, and défendant brings errer. Aftîrmed. 

t)an McGlynn, for plaintifî in error. ■ 
Thomas F. Ferns, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. The judgment assailgd by this writ oî 
error vvas rendered in Lohr's favor in his action against the company 
for damages on account of personal injuries. 

Lohr's employment was to operate a drum which by means of a 
cable pulled an ore car up an incline; to stop the car over the top 
of a furnace; to swing down doors in the furnace; and to open doors 
in the bottom of the car, thereby dumping the ore into the furnace. 
The furnace and car doors were operated through levers. When the 
car doors were shut, their lever was by the doors' weight held in place 
against a square shoulder projecting from the car. A movable latch, 
to prevent the lever's slipping from the shoulder, could be opened 
when it was desired to free the lever. On coming to this employment 
Lohr was inexperienced in the opération of the machinery and in 
the work assigned to him. Under tfie master mechanic he was in- 
structed how to proceed. After the car was stopped over the furnace, 
his directions were to open the latch in front of the car doors lever, 
then to operate the furnace doors levers, and finally to knock the 
car doors lever free from the shoulder. A f ew days after beginning 
work, and while following the directions, he was injured. Having 
opened the latch on the car, he was lifting a furnace door lever with 
his right hand, when his left arm, extended, was striack by the car 
doors lever which had slipped from the shoulder. 

Négligence was charged with respect to the construction and condi- 
tion of the holding devices for the car doors lever and the character 
of instructions for doing the work. •: 

In proving defects in holding devices and the company's knowl- 
edge thereof, Lohr was permitted to show by witnesses that one Scovil 
on a former occasion had been injured by being struck by the same 
lever. Objection was made that the conditions were not the same. 
When Scovir was doing this work, there was no latch to prevent the 
lever from slipping ofif the shoulder ; but at the outer edge of the 
shoulder a small stop was fixed behind which the lever vvas seated. 
The stop wore down "almost to nothing," so that if there was any 
jar "it would naturally spring the lever." Scovil repeatedly com- 
plained to the company of this condition. After Scovil's in jury, what 
remained of the stop was filed ofï so that the shoulder was level, and 
the latch was affixed. By the repeated knocking of the lever from 
its seat the outer corner of the shoulder became rounded. The shoul- 
der was broader than the thickness of the lever so that the vibration 
of the car was liable to jostle the lever over to the rounded corner of 
the shoulder. During Scovil's time the danger came from the lia- 
bility of the lever's slipping oft the shoulder. During Lohr's tirne, 
whenever the latch was open, the lever coule! be jarred from its seat 
even more easily. We are of the opinion that the tcstimony as to 
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Scovil's injury and the conditîons and complaints at that time was 
properly admitted, and that the jury,, vvere justified in finding nég- 
ligence and notice. 

This spring-gun condition of the lever might not hâve been injn- 
rious if Lohr had not been' directéd to open the latch before operat- 
ing the furnace doors levers. To pper^te them brought him into a 
small space beside the car whereif hé was not on guard agâinst the 
swing of the car doors lever hé 'was liable to be hit. If he had been 
ir^strycted to open the furnace doors i(îrst, and if he had obeyed, this 
irijury would not hâve occurred., Teàtimony that sùch a method of 
opération vvas safer ^nd equally feasjble ^yas admitted./ This we do 
not deçna erroneous. Irideed, the fa.ct,is so, obvions that the jury 
might weJl hâve inferred.it from the évidence of locations and con-: 
ditions. ;. , , .' . , , , ;,. ,,, 

ForLqhr to fpllow his niaster^s directions in the premises doés not 
seem to us to ihaye hçen sp imminéntly dangerous that the jury could' 
not fairly détermine thefact qtherwisç;. $o the questions^ of assumed 
risk and contrib.utory neghgence were rightly submitted to the jury. 
On' the whole recor^.vve think the judgmeht is right, , and it is, âc-, 
cordingly, afprmed. , , ,1 ,. ,/ :, , 



In re KING. 
EING V. BANK OF WHITING, INDIANÀ, et il. 
(Cii;cuit Court of Appeals, Seventh Oiréult. ïune 3, 1910.) 
No.' 1,686;: . . ■ 

BaNJCEÙPTOY (§ 95*)^lNVpLTJN'rAEY PbOCEe'DINQS — CONDUOT OF HeABIXG OS 
PETITION— ''JxJDeÉ'." ■•;■,.■■■: 

tFnder Bankruptcy Act July 1, 1898, c, 541, § 18d, 30 Stat. 551 (U. S. 
Comp. . St., 1901, p. 3429), wliicli proyldes ; that, when the facts alleged in 
a pétition for Involuntciry bànkniptey , are controvertéd,. "the judge shall 
détermine as soon as mày be the issues presented by the pleadiugs." and 
section la(16),whiclx,deflnes "judge" to niean "a Judge of a court of bank- 
ruptcy not ineludlng the référée/' a judge has no authority to make a 
gênerai référence of such issues to a référée, but Is required to exercise 
his Personal judgment in their détermination, aud where direct issue is 
joined on the jurisdictional averments of a pétition as to the alleged 
bankrupt's résidence and principal place of business in the district, and 
it appears that the facts for the solution of such pnimary issues are readi 
ily ascertainable, such issues should be deternùned by the judge, on direct 
hearing if possible, as a condition précèdent to inquiry upou the other is- 
sues ralsed. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 95.* 
For other définitions, see Wordsaïid Phrases, vol. 4, pp. 3823-3826; 
vol. 8, p. 7695.] 

Pétition for Revision of Proceedings of the District Court of the 
United States fpr the ISTorthern District of Illinois, in Bankruptcy. 

In the, matter of John King, alleged bankrupt. On pétition by 
bankrupt for révision of orders of the District Court in, proceedings by 
Bank of Whiting and others. Reversed. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN RE KIXG. G9j 

Otto Gresham, for petitioner. 
' James Rosenthal, for respondent. 

'Bef,ore'GROSSÇUP,, BAKER, and SEAMAN; Circuit Judges. 

PÈR CURIÀM. Proceedîngs ■ are pending in the District Court, 
under a creditors' petitioh for adjudication of ihvoluntary bankruptcy 
against John King, who pétitions this court for reyiew and revision in 
matter of law of orders èntered thérein. The record présents issues 
of fact joined by the verifiéd answer of the alleged bankrupt to the 
creditors' pétition, with the primary jurisdictional averment of rési- 
dence and principal place of business at Chicago controverted, and as 
' Well insolvency and other material averments of such pétition ; the 
answer. stating that his résidence and place of business for the past 35 
years "hâve been and still are in the city qf Gainesville," Tex., and that 
he has been in Chicago, bn business dnly, "for a part of the past six 
months," but maintaining "his principal place of business and légal 
résidence as aforesaid." Upon issues so joined, motions were made 
before the district judge on behàlf of King "to dispose of statements 
in the answer as to' jurisdiction of thé court" and discharge receiver 
(theretofore appointëd); and both motions were overruled, with entry 
of an order referring the pétition and answer to "référée in bank- 
ruptcy, S. C. Eastman, to hear, take prdofs, and report his findings, 
conclusions, and recommendations to the court on the issues raised 
by said pleadings." Proofs were speedily tàken before the référée on 
the jurisdictional issue ôf résidence and principal place qf business, 
and the hëaring was prdceeding upon the other issues, when an ad- 
journment became needful on account of other engagements of the 
référée, reqUiring his absence from the city for a week or njore. 
Thereupon request wâs made on behalf of King that the référée sub- 
mit report to the district judge upon the primary issue of jurisdiction, 
for détermination thereof in advance of other proceedings ; and upon 
déniai of such request application was made to the district judge 
(upon notice and affidavit setting forth the circumstances referred to) 
to set aside thé order of référencé', détermine the "issues bearing on 
the jurisdiction of the court," and "dismiss the cause." Thèse mo- 
tions were ,denied, and review of such order ajid of the original order 
of référence aboyé mentioned is sought under the présent pétition. 

fWe believe a question of law to be thus presented, under ; both 
orders, and that error was commiïted in the déniai of preliminary 
héaring' upon the jurisdictional issue of résidence and principal place 
of business. Section 18d of the bankruptcy, act (Act July 1, 1898, c. 
541, 30 Stat. 551 [U. S. Comp. St. 1901, p. 3429]) expressly provides 
that "the judge Shall détermine, as soon as may be, the issUês pre- 
sented by the pleadings," and section 1(16) defines such provision to 
raean "a .judge of a court of bankruptcy, not including the référée." 
It requires, tlierefore, that the testimony be weighed and considered 
by a district judge and that, his personal judgment be exercised in the 
'détermination of each issue, leaving, no authority for délégation of 
either duty to a ministerial officer. Whîle it is ùndoubted — as upheld 
in Re Lacoy, 134 Fed. 237, 67 C. C. A. 19, and Fellows v. Freuden- 
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thaï, 103 Fed. 731, 735, 42 C. C. A. 607— that référence to a spécial 
master or like ministerial officer may be orderedy to hçar and report 
the testimony (with or without advisory findings thereupon), when an 
issue triable by the judge alone involyes extended testimony and its 
hearing in open court âppears to be impracticable, we believe the açt 
neither intends nor authorizes such général référence of issues as or- 
dered in the instant case. The juriscjictional averments of résidence 
and principal place of business weré fjistinctly contrQverted, and it 
appears that the facts were readily ascertainable for solution of that 
primary issue. Orderly procédure reqûired, as we beliêve, its déter- 
mination by the district judge as ^^çonditiorî précèdent to inquiry up- 
on the other issues of fact raised by the pleadings.^ Direct hearing of 
the testimony upon' an issue of suçh' nature would seém désirable ; but, 
if that course is impracticable, référencé to g. ministerial /officer to take 
and report sùch testimfciny dannot rightlyextend the hearing as well to 
the subordinate issues, ndt open to inquiry until jurisdiction to proceed 
therein is asceftained and found by the .district judge., , The court can 
cpnfèr no authority upon the référée (as master or o'therwis.e) to décide 
thèse issues, pôr'tî? rulé thereori either finally or temporaril}', 
, We are qf opinion, therefore, that the order of reierehce in question 
Vvas erroneoiis' in its scôpè ÎEind terms; that the pétitioner was and is 
■ entitled to hâve sUch order either set àside or so modified as to require 
the référée to réport and subniit to the court the testimony taken there- 
ùnder upon thé primary jurisdictional issue, for détermination of 
stich issue before other inquiries are authonzéd; and that the order 
complaipéd df denying sùch relief was errqneous. , 

Both orders are reversed accordingly, with direction to proceed in 
the cause in conformity with thé foregoing opinion. 



. THE HIJGH DOHERTT. ; 

;' (arcjult Court of Appeals. Thlrd Circuit. June 10, 1910.) 

No. 61. - 

MARimrE Liens (§ C5*) — Iîep airs— Work Ordebed by Chartereb. 

Evidence consldered, and held Inauffleient to Bustain the burden of 
proof resting on a libelant to shcw by a elear prépondérance of tlae évi- 
dence that repairs made on clalruant's liarge, for whlch the suit was 
brought, were ordered by clalmant's agent ; It belng shown that the barge 
was dellvered for repairs by the charterer, which had a runnlng account 
with libelant, and to which the wort was'charged, and which was reqûir- 
ed by the charter to pày for the same. 

[Ed. Note.— For other cases, see Maritime Liens, Cent Dlff. S 1(»; Dec 
Dig. S 65.*] 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Suit in admiralty by the Burt & Mitchell Company against the barge 
Hugh Doherty. Decree for claimant, and libelant appeals. Affirmed. 

•For otber c^seï «ee eame topic à. i kvubbb. ih D«c. ,& Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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N. Zabriskie, for appellant. 

A. A. Wray & S. Callaghan, for appellee. 

Before BUFFINGTON, Circuit Judge, and BRADFORD and J. B. 

McPHERSON, District Judges. 

BUFFINGTON, Circuit Judge. In the court below Burt & Mitch- 
ell filed a libel against, the barge Hugh Doherty for repairs. The 
barge was owned in New York state, and the repairs made in New 
Jersey. Mrs. Mary F. Doherty, the bw*ner of the barge, defended, 
inter aha, on two grounds : Fjrst, that Wilham H. Doherty, her son, 
who was alleged to hâve ordered the repairs, had no authority to do 
so : and, secoiîdly, that he never ordered them. The court below, 
without passing on the second ;question, decided in favor of the claim- 
ant on the first ground. In the argument and subséquent reargument 
of the case there was a différence of opinion in this court as to whether 
the court below was riglit on that proposition. 

.. \Ve bave turned, therefqre, to the other question, and, assuming the 
soii had authority from his mother to order thèse repairs, did he in 
lat^t do so? Now, Mrs. Doherty's barge was chartered by the Robin- 
son, Baxter & Dissosway Towing Company and they were to repair it. 
'l'I.ere \yas proof that it was known to the libelant that it was char- 
tered. The towing company used a number of vessels in its business, 
and. had a current repair account of some $4,000 with Burt & Mitchell. 
i.'.eing in possession of the barge, the charterer delivered her to the dry 
dock of the claimant for rep?,irs on May 7-9, 1907, when $129.29, and 
on October .'Jl-November 2, 1907, when $113.69 additional,, work was 
donc. The bills for such repairs were carried into the gênerai repair 
account of the towing company, and no bill Was rendered to Mrs. Doh- 
erty then, o.r any demand made on her for their payment until after 
the towing company went into bankrùptcy, whichwas in January, 1908. 

We bave carefully examined the proofs bearing on the question of 
whether thèse repâirs weré ordered by young Doherty. The burden'of 
proving this is on the libelant. The libelant produces one witness, who 
testifies Doherty did order them made, while the appellee produces 
Doherty, who testifies he did not. Baxter, the member of the charter- 
ing firm who ordered the boat to bç ptit on the dry dock is dead. As 
between them and the owner, the charterers were bound to make the 
repairs. Their crédit was good with Burt & Mitchell, the repairs were 
of a minor character, and there was no apparent or probable reaSon 
why Mrs. Doherty should be called into the transaction or consulted 
about it. We are therefore inclined to regard young Doherty's testi- 
mony in that respect as in accord' with the probable actions of the 
parties. ' 

In this contradiction of proof, weighing on thè One hand the inhér- 
ent ptbbabilities, the relations of the parties, the nature of the work 
done, and the failure to send bill to Mrs. Doherty, and, on the other 
hand, not overlooking a clear contradiction of young Doherty's testi- 
mony in référence to a payment made on the bill, we are, on the whole, 
of opinion the libelant has not met the burden of proof resting upon it 
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to establish by a clear weight of the évidence that young Doherty] 
actuaily ordered the caulking and other work. 
The decrèe belôw will thèrefore be affirmed. 



CNTTED STATES ▼- ONE ENGINE & BÇLTING, ETC." 

(Circuit Court of Appeals, Third Circuit June 15, 1910.) 

No. 34, March Terin, 1910. 

Internal Revenuï! (§ 46*) — Foefeitukks fob Violation oy Law bt Distil- 
ler— Burden OF Proof. 

In a proceeding by information for the forfelture of property under 
Rev. St. §§ S257, 3281 (U. S. Comp. St. 1901, pp. 2112, 2127), as being 
used by one carrylng on the business. pf a distiller without giving bond 
and attemptlng to defraud the government of the tax on spirits distilled 
by him, the burden of proof rests on the United States to establish th© 
facts alleged, and every reasonable intendment and elïect mùst be given to 
answers filed by third persons who elalm the property as their own. 

[Ed. Note. — For other cases, seé Internai Revenue, Cent. Dig. § 134; 
Dec. Dig. § 46.*] 

Appeal f roiTl, the District Court 6î the United States for the Eastern 
District çfPelinsylvania. 

Information by the United Statei fct the forfeiture of one engine 
and belting, etc., for violation of the 'internai revenue laws. Donegan 
& Swift and William E. Headley clairn the property. From the de- 
crèe, the United States appéàls. Affirmed. 

J. Wiiitaker Thompson, U. -S. Aity., and John C. Swrartley, Asst. 

U. S. Atty. , ,, ..';'.,..' 

Thompsqii & Ballantine, for claimants Donegan & Swift. 
Jos. H. Hinkson and J. De H.' Ledward, for claimant Headley. 

Bef ore ' BUFFINGTOiN , ■ and , J.ÀN.NING, Circuit Judges, and 
ARCHBALD, District Judge, l'irr . :> 

BÛFFING'rON:, Circuit Judge^"ThisJs aprocéeding bythe United 
States tp forfeit certain, perspnal properj:y pf one Berman, who was 
alleged to be carryiiig on the business of a distiller without giving 
bond, in violation of Rev. St. § 3281 (U. S. Comp. St. 1901, p. 2127), 
and of atterftpting to defraud the government of a tax on spirits, in 
violation of R^v. St. § :3257:(U.;|S', Conip. St. 1001, p. 2112). Ail of, 
the chattels sought to be fprfeited, ^/ith the exception of certain spirits 
and brandy, were, claimed by pne, Headley, vvho iîled an answer, and 
of those claimed by Headley an engine and bèlting were claimed by 
Donegan & Swift, who.alsp filed an ans\yer. Ou; hearing, the court 
decreed the spirits and branily be forfeited and ail the property claimed 
be discharged. Thereupon the government took this appeal. 

No opinion was filed by the j court below, so we are not àdvised as, 
to the grounds of its action; 'but after considération we find no error 

*Foir other cassa see same topic & { numbsb in'Bec, & Âm. Digs. 1907 to d^tia, & Bep'r Indexe! 
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in its decree. The burden of establishing a right of forfeiture was on 
the government, and no testimony was taken to support its claim. 
The case was heard on information, and, being one of alleged for- 
feiture, every reasonable intendmertt and effect must be given to the 
answers. Viewed in that light, we think the government's case was 
not established. Without discriminating between the two answers of 
the two claimants, or in any way deciding their rights as against each 
other, we think the answers, taken together, aver that Berman on the 
date of the alleged forfejture on July 15, 1909, had removed from the 
State, that he was not carrying on the business of a distiller on the 
premises in question, that he was not in possession of the articles or 
the premises at that date, but that possession of the articles on the 
premises was then and had been previously and in good faith in the 
claimants or their privies. ' . 

Such being the effect of the unchallenged answers it is clear that the 
case did not fall within the above sections, in the absence of proof to 
sustain the averments of thé information. 



AMERICAN SUBJETÎ CO. OF XE\A^ YORK v. FIDELITY TRUST CO. 

(Circuit Court of Appeals, Third Circuit. Jujae 15, 1910.) 

No. 29. 

1. Bonds (§ 62*) — Constrcction— Extent of Eiabilitt. 

A bond glven by a contractor, condition ed for the faitliful perforinsince 
of the contract, although in terms an absolute oWlgatlmi topay a certain 
sum on default by the principal, Is niodifled by the acconipanylug condi- 
tions, and on breach of the contract by the principal the obligée can re- 
cover thereon only the damages proved. 

[Ed. Note. — For other cases, see Bonds, Cent. Dig. §§ 59-72 ; Dec. Dig. 
§ 62.*] 

2. CoNTRACTS (§ 171*) — CoNSTBuci'loN—DivisiBiLiTï— Damages Recoverable 

FOB BbEACH. 

A sculptor entered Into a contract with plaintifC to exécute a bronze 
statue ; the contract providlng that 10 per cent, of the stipulated priée 
should be paid when the sketch model of the statue was approved, 10 
per cent, when the staff model was completed and placed on its pedestal, 
and other payments when successive stepà of the work were completed, 
and requlring the sculptor to glve a bond on the receipt of each pay- 
meut conditioned for the completioh of the contract in aecordance with 
its terms. Two payments were made, and bonds executed pursuant to 
such requirement, signed by défendant as surety, after whlch the prin- 
cipal made default. Held, that the contract was an entlre one for the 
completion of the statue, and not a séries of Independent contraets for 
the completion of each step of the worki and that the fallure to fuHy 
perform it was a -breach of the condition, of each bond given, and enti- 
. tled plaintifC, tp -recover thereon as substantiàl^amages at least the 
àmountof the payments made for whi'ch it had' i-è'ceived no considération. 

[Ed. Note. — For other cases, see Contraets, Cent. Dig. §§ 754-757 ; Dec. 
Dig. § 171.* . ,, -, :,; , 

Dlvlslbility of contraets, see note to Saunders v. Short, 30 C. C. A. 
4G7.1. ...,,,. 



•For other cases see same topic & ^ numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indctes 
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In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by the Fidelity Trust Company, trustée under the will of 
Richard Smith, deceased, against the American Surety Company of 
New York. Judgment for plaintiff (175 Fed. 200), and défendant 
brings error, Affirmed. . . 

Jas. H. Wescott and W. W. Smithers, for plaintiff in error. 
John M. Gest and John G. Johnson, for défendant in error. 

Before BUEFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

BUFFINGTON, Circuit Judge. This is a writ of error from a 
judgment entered in the court below in favor of the plaintiff, the 
Fidelity Trust Company, trustée under the will of Richard Smith, 
on a verdict rendered in its. favor. To the entry of judgment on such 
verdict, and the déniai of its motion for judgment non obstante 
veredicto, the défendant, the American Surety Company, sued out 
this writ. The action was upon a surety bond given to the plaintiff 
by défendant, conditioned for the designing and furnishing by one 
Bartlett, a sculptor, of a bronze mémorial statue of Gen. McClellan. 
The opinion of the court below is reported in 175 Fed. 200. The facts 
of the case . and the conclusions of law are so f ully and ably set 
forth therein that an opinion by this court would practically be but 
a répétition. 

, We therefore adopt the opinion of the lower court, and affirm the 
judgment. 



BOEH5I T. FAIROHII^ BROS. & FOSTER. 
(Circuit Court of .Appeals, Seventh Circuit. May 17, 1910.) 

,..,-. .,.,...,,.•:;: ■ ,Mo, 1.671. , 

, ,ÀPPEA,r, AND EbROE (i 1017*)— ReVIEW— FiNDINGS OF FaCT. 

■ Where there was eyidence.in support «f every material élément of a 
mastor's, finding, >vblch was àpproved by the court, It will not be dis- 
turbed by an appellate court unless it àppears that an obvious inistake 
was made in the considération pt the évidence. 
, [Ed. Note.^Por other cases, see Appeal and Error, Cent. Dig. § 300G ; 
Dec. Dig. i 1017.*J ..>..:,,_ _. . 

■■ ' ■' ■■ . . ^ ~ ' ' ' 
Appeal from the Circuit Court of the United States for the Eastern 

Division of the Northern' District of Illinois. 

Suit in equity by Fairchild Bros. & Fostef, 'a corporation, àgainst 
John J. Boehm. Decree for complainant, and défendant appeals. Af- 
firmed. ' 

Wade W. Meloan, for appellant. 
Sigmund Zeisler, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

•For other cases see same topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PER CÛRIAM. The only question is whether tlie report of the 
master, on which the decree appealed from is basçd, is supported by 
sufficient évidence. On every material élément of appellee's case évi- 
dence was produced. The master was in the best position to judge of 
the weight and credibihty of the testimony given orally before him ; 
and his finding, approved by the Circuit Court, should not be disturbed 
by us, unless it appears that an obvious mistake was made in the con- 
sidération of the évidence. Crawford v. Neal, 144 U. S. 585, 12 Sup. 
Ct. 759, 36 L. Ed. 552. So far from this being true, we are satisfied 
that the finding was amply justified by the record. 

The decree is affirmed. 



KTJBHMSTED v. FAKBENFABRIKEN OF ELBERFELD CO. 

(Circuit Court of Appeals, Seventli Circuit. May 11, 1910 
Rehearing Etenied July 7, 1910.) 

No. 1,639. 

1. Patents (§ 45*) — PatentabiliTt— Chemicai. CoMPOUNDS—NovBi.Tr— Evi- 

dence. 

That a cheinical compound is not a new article of manufacture in a 
patentable sensé is not conchisively shown by the fact of a prlor known 
compound havlng the same formula. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 51 ; Dec. 
Dig. 1 45.*] 

2. Patents (§ 328*) — Vauditt and Infringement— Aspirin. 

The Hoffman patent, No. 644,077, for aoetyl salicylie acid, known nied- 
ically as "aspirin," is for the product of a new process, which for the 
flrst time produced it in a sufficiently pure state to render It therapeutical- 
ly avâilaWe, and is valid ; also /iel<f infrlnged. 

Appeàl from the Circuit Court of the United States for the North- 
ern District of Ilhnois. 

Suit in equity by the Earbenfabriken qi Elberfeld. Company agaiiist 
Edward A. Kuehmsted. Decree for complainant (171 Fed. 887), and 
tlefendant appeals. Affirmed. ' 

The appeal is fi-om a deciee of the Circuit Court sustàlning patent No. 
(>44,077, Issued Pebruary 27, 1900, on an application filed Augiist 1. 1898, to 
Félix Hoffmann of Elberfeld, Germany, assigner to appellee; finding appel- 
lant an infringer thereof ; and granting an injunction. The essential portion 
of the letters patent is as follows: 

"In the Annalen der Cliemie und Pharmacie, Vol. 150, pages 11 and 12, 
Kraut has descrlbed that he obtained by the action of aeetyl chlorid on sali- 
cylic acid a body which he thought to be aeetyl salicylic acid. I hâve now 
found that on heating salicylic acid with acetlc anhydride a body Is obtained 
the properties of which are perfectly différent from those of the body de- 
scrlbed by Kraut. Aecording to my researches the body obtained by means of 
my new process is undoubtedly the real aeetyl salicylic acid: 

' /OCO.CH3 
C6H4 

NCOOH. 

"Therefore the compound descrlbed by Kraut cannot be the real aeetyl 
salicylic acid, but is auother compound. In the following I point out specifical- 
ly the principal différences between my new compound and the body descrlb- 
ed by Kraut. 

*For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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"If the Kraut product Is boiled even for a long while wlth water, (acoordlng 
to Kraut's statement,) acetlc aeid Is, net produced,; while my. new body when 
boiled wlth water is readlly split up, acetic'and sallcyllc acld being produced. 
The watery solution of the Kraùt body shows the samè behàvlor on the ad- 
dition of a small quantlty of ferrie eWorld as a wàtery solution of sallcyllc 
acid when- mixed wlth a small quanti ty of ferrie chlorld — that Is to say, It jis- 
sumes, a violet color. On the contrary, a watery solution of my new body 
when mlxed wlth ferrie chlorld. does not assume a violet color. If a tnelted 
test portion of the Kraùt body Is allowed to cool, It beglns to solldlfy (accord- 
ing tô Kraut's ètatement) at ftom 118° to 118.5° centigrade, while a melted 
test portion of my product solidifies at abont .70° eehtlgrade. The meltlng^ 
points of the two compounds cannot be corapared, because Kraut does not glye 
the meltlng-polnt of bis compound. It foUows ffom thèse détails that the two 
compounds are absolutely différent. 

"In produclng my new compound I can proceed as foUows, (wlthout llmr 
Itlng ujyself to the partleulais glven): A mixture prepared from flfty parts 
of sallcyllc add and seventy-ôve parts of acetlc anhydride Is heated for about 
two hours at about 150° centigrade In a vessel provlded wlth a reflux con- 
denser. Thus a clear liqûld is dbtalned, fpoin whlch on coollng a crystalllne 
mass is separated, whlch is the açetyl sallcyllc acid. It iS|freed from the 
acetlc anhydride by pressing and then recrystaUlzed from' dry chloroform. 
The acid Is thus obtalned in thé shape of ' .glittering whlte needles meltlng at 
about 135° centigrade, whlch areeaslly soluble in benzène, alcohol, glacial 
acetlc acid, and cliloroform, but dlHlçultly soluble in cold water. It lias th» 
formula > . : ' . . 

/OCOCH. 
,' ■ CeH» '■ ■ 

NCOOH. 
and exhlblts therapeutlcal propertles." 
Ànd the claiiïi is as foUows: 

"As a new article of manufacture the acetyl sallcyllc acid havlng th« 
formula: 

, /O.COCH, 

\CO0H. 
being when crystalllzed froro dry chloroform In thç shape of , whlte glltterlng 
needles, easily soluble In benzène, alcohol and glacial acetlc acid, dlffleultly 
KoluBle ln;c<?ld wateir^'bfcini; Split by hot water into> acetlc acid and sallcyllc 
acid, meltlng at about 135* centigrade, eubstantlally : as hereinbefore.de- 
scrlbed." 

Thé appëllant éeils' an article having an identlcal formula and respondinf 
to the characterisïics set forth In the clalm — that beltig the sole proof of In- 
fringement (appellant's process not belng shown) upoa wbl«b appellee obtaio- 
€d the decree .appealed from. 

Ftirthei" fâetk are statëd in the opinion. 

John Gi Elliott, for appellant. . > 

Livingstori Gïfford and Anthony Gfef, for appellee. 
' Beiore GROSSCUP; BAKER, aiid KOHL'SAAT, Circuit Judges. 

GRÔSSÇUP. Circuit .Jùdge, af ter stating the facts as above, deliv- 
ered the dpinion : 

The so^calléd new article of manufacture is known in thé trade as 
"Aspirin," a welî-knowri tnedicine; à rriedicine tôdây that has an otit- 
put in this country of two million ounces per year, standing next to 
quinine as the best selling medicine on the market. It is recognized as 
an "ethical'teniedy," being prescribed by physicians. No medicine, 
ppssessing"the physiblog-iciar propertieâ of aspirin, was before knowti. 
As an article of manufacture in the line of therapeutics, whateyer may 
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have been its antécédents chemically, aspirin therefore is a new thing. 
Is it a new article of ttjanufacture within the meaning of the patent 
law? That is the iirst question before us. 
In his letters patent, jioffmann says: 

"Kraut has described that he ottalned by the action of aeetyl elilorld on 
salicylic acid a body which lie thought to be aeetyl sallcylic acld. I ha^e 
now found that on heatlng sallcylic acid with acetlc anhydride a body is ob- 
tained the propertiès of whlch are perfectly différent from those of the body 
described by Kraut. According to my researches the l>ody obtaiued by uieans 
of my new process Is undoubtedly the real. aeetyl salicylic acld, 

/OCO.CH3 
CeH4 

NCDOH. 
"Therefore the compound described by Kraut cannot be the real aeetyl 
salicylic acid, but is another compound." 

This the appellant challenges, the challenge being founded, not upon 
the contention that appellee's "body" therapeutically is not différent 
from the Kraut "body," or its other antécédents, but that the two 
bodies chemically are the same; shown (a) by the fact that the formu- 
lae are the same, and (b) that the two bodies respond to the same tests. 
And vipon thèse contentions, as premises, appellant insists that aspirin 
is nothing more than Kraut's ^cetyl salicylic acid "purified." 

The fact that the formulae are identical cuts little figure. A chemi- 
cal formula is simply the symbolical expression of the composition or 
constitution of a substance; as the formula for water is H2O (Web- 
ster's New Unabridged International Dictionary). Customarily, chem- 
ists who intend to produce a combination of two substances write the 
formula of the product in advance of making it. (Professer Haines, 
expert, for the appellant.) "Without doubt, processes have been de- 
scribed in chemical publications which give products differing some- 
what in their chemical structure and name from those which the writer. 
supposée! would be prpduced," or which give the f ormulated product 
"only in cohjUnction with other substances so that the total product 
obtained at, the end of the process is not corfectly represented or en- 
tirely represented by the structural forrnula or chetnical name given." 
(Haines.) "It is quite customary for chemists to predict the structural 
constitution of substances which they endeavor to produce, and they 
are often siirprised when the resuit of their prédiction exhibits quite 
a différent aild totally unexpected constitution, or when the process 
which they liave ingeniously contriyed fails to produce any satisfactory 
resuit whâtever. * * * The great chemist Perkin started out 
over fifty years ago to produce quinine synthetically" and was surprised 
to find that, instead of producing quinine, he produced a beautiful 
purple dye stuff, mauve, which laid the foundation for the great coal- 
tar industry, and other great developments which grew from it." 
(Dr. Chandler, expert for appellee.) And, assuming that the formula 
actually expresses the constitution of the substance chemically, the sub- 
stance physically, and in conséquence therapeutically,, may be widely 
différent, as, for instance, the water of the seas, difïers, in its physical 
body, from the water of certain springs, though the chemical formula 
for "water," whether of sea or spring, is H2O. That is to say, two 
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substances, having the same chemical formula, may differ widely, as 
to impurities, upon qualitative analySis. i ' 

So mUch for identity of formula. What about Krant's body re- 
sponding to the tests laid down in the patent? Aspirin, when'boiled" 
with water, is readily split up, acetic andSalicylic àcid being produced, 
this being. one of its characteristics. On the contrary, according to 
Ki'aut's statements, if the Kraut prOdu'ct is boiled with water, even 
for a long while, acetic açid is hot prodiiced. But appellant insists, 
that , notwithstanding this statement of Kraut, he, (appellant) can 
take the Kraut body, and by subjecting it to a process in which boil- 
ing in water intervenes (as distinguished from the entirely dry process 
described in the patent), obtain a product responding to the charac- 
teristics; of aspirin. But how does he do this ? Enlightened by the 
disclosures of the Hoffmann patent that the product is decomposed by 
boiling in water, he avoids, as far as possible, this effect by hastening 
the process — dissolving in water already boiling, rapidly cooling by 
artifîcial nieans, and by pouring off the supernatant liquid (still con- 
taining over fif ty per çentum of the product) in order to rescue the 
product already crystallized from further contact with the water. 
This process was repeated from three to five times, in addition to 
hastening dissolution by finely dividing the crystalline mass and by 
stirring. Appellant thereby obtained a substantially pure product, 
amounting to less than half the original crystalline mass, or less than 
half the amount obtainable under the Hoffmann process. This, to our 
minds, is not proof that Kraut's' body is Hoffmanfi's body,' but only 
that Krâut's body. can be so treated,,apart from the dry p'rocess pure 
and simple, that it will yield some portions corresponding to Hoff- 
manh's body. 

But àssuming that the compoiindsj chemically, are not ' différent— 
tha.t. the two bodies are analytically thé same — Hoffmann's recrystal- 
Ijzed product is therapeutically différent from the 'Kraut and anté- 
cédent products in the following undisputed particulars : It was long 
known that salicylic acid , was the best remedy for rheumatism, and 
was also anti-neuralgic ànd anti-pyretic ; that when taken internally 
in a free State it was injurions to the stomachs of ail patients, and 
particularly so to those the physiological action of whose stomachs 
were idiosyncratic ; and that for a long time attempts were made to 
overcome this pernicious quality of salicylic acid and at the same time 
retain its beneficent effects, but without ultimate success until the 
discovery by Hoffmann of the resulting product of the patent in suit. 
In the Hoffmann product ail the salicylic acid is held entirely in bond 
while passing through the stomach,, where it woulcl do harm, and 
is set free in the intestines, where its utility as a therapeutical agent 
is rendered effectuai^ — the acetyl molécule or radical, unjffected by the 
acid fluids of the stomach, being split off or set free by the alkaline 
fluids of the intestines^ — thus making the Hoffmann product practi- 
cally effective and safe in its therapeutical results as against what pre- 
viously had, beea updesirable or unsafe, ■il effective at ail, [p. thera- 
peutics. 
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Hoffmann has produced a medicine indisputably bénéficiai to man- 
kind— something new in a useful art, such as our patent policy was 
intended to promote. Kraut and his contemporaries, on the other 
hand, had produced only, at best, a chemical compound in an impure 
State. And it makes no différence, so far as patentability is con- 
cerned, that the medicine thus produced is lifted out of a mass that 
contained, chemically, the compound; for, though the différence be- 
tween Hoffmann and Kraut be one of purification only — strictly mark- 
ing the Une, however, wheré the one is therapeutically available and 
the others were therapeutically unavailable — patentability would fol- 
low. In the one case the mass is made to yield something to the 
useful arts; in the other case what is yielded is chiefly interesting as 
a fact in chemical learning. Merrill v. Youmans, 94 U. S. 569, 34 
h. Ed. 235 ; Badische v. Kalle, 104 Fed. 802, 44 C. C. A. 201 (C. C. 
A. 2d Circuit) ; Badische v. Klipstein (C. C.) 125 Fed. 543. 

Upon the question of infringement, appellant offered no explana- 
tion of how the product which he sold was obtained, but testified that 
he sold it as the same chemical product as aspirin and a substitute 
for aspirin. What the évidence before us shows is, that it is in chem- 
ical characteristics the exact article that appellee has patented. The 
fact that the "ear marks" showing this are chemical instead of phys- 
ical, such as color, shapé or the like, or some characteristic disclosed 
by taste, smell or the like, makes no différence. They are none the 
less, so far as the facts in this case hâve been brought to our attention, 
true "ear marks" of aspirin — the product of appellee — and therefore, 
in the absence of explanation, at least, establish identity. In other 
words, aspirin stands, upon the facts before us, as a new article of 
manufacture produced by appellee's patent, and the product sold by 
appellant stands, upon the proof before us, as identical with it; 
wherefore, his sale of it is an infringement of appellee's product. 

The decree of the Circuit Court is affirmed. 

KOHLSAAT, Circuit Judge (concurring). Kraut in 1869 found 
that Von Gilm's so-called . acetyl salicylic acid of 1859, obtained by 
treating the acids with acetyl chloride, and purified by recrystallizing 
from boiling water, responded to the same tests as Gerhardt's product 
resulting from the action of chloracetyl on sodium salicylate, extracted 
with ether and recrystallized from boiling water. He also found that 
the mass so produced was easily dissolved in wine spirits, ether, and 
benzole, viz., thèse are given as purifying substances. Hoffmann 
provides for a mixture of salicylic acid and acetic anhydride subjected 
to beat. It does not appear that the mass so produced differs from 
those described by Kraut. ' Hoffmann then presses out the anhydride 
and recrystallizes from dry chloroform. His claim for novelty over 
the Kraut, Gilm, and Gerhardt products, is based upon the fact, as 
claimed, that his resuit responds to certain tests, to which the others 
do not purport to respond, and that the others give certain features 
which disclose impurity, and masses entirely différent from his. 

Hoffmann fixes his solidifying point at 70 degrees Centigrade; 
while Kraut fixes his at 118 degrees to 118.5 Centigrade. 
179 F.— 45 
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The évidence fayors theKraùt figure, and Hoffmann is not sure 
enough of his to include it in his tests. Kraut, as was the custom in 
1869, f ails to give any meltihg point, Hoffmann, in 1898, fixes the 
melting point of his product at 135 Centigrade, which élément he 
enumerates as oné of his tests. ' He also states that his new body, 
when boiled with water, is readily split up, acetic and salicylic acid 
beihg produced, and quotes Kraut as saying that if the Kraut product 
be boiled even for a long time with water, acetic acid is not produced. 
What Kraut did in fact say is that: 

"They dissolve very little in cold water, melt on lieating with water, to 
an oil, wliicti, even with prolongée! bolling with water, allows no acetic acid 
to escape and suffers no notlceable décomposition at ail." 

The grammatical arrangement of this statement seems to be some- 
what involved. The word "they" may refer to the products or bodies 
produced by his two methods, or it may refer to the white needles. 
The word "which" would seem to apply to the oil produced by boil- 
ing the mass, though complainant and' Prof. Haines seem to apply it 
to the two bodies being dealt with; ' The latter construction seems 
strained, in view of the fact that it is used in connection with the 
singular verbs "allows" and "suffers." ' ' 

Kraut says that his aqueous solution colors iron chlorid like sali- 
cylic acid. This défendant insists ratîst refer to the solution accom- 
panying the oil resulting f rom * heating with water. It is difficult to 
account for this on any other grouiîd than that Kraut's product, 
when boiled with water does décompose artd produce acetic acid. At 
any rate, so défendant asserts, Hoffmaîin is not justified in his state- 
ment that Kraut says acetic acid is not produced by boiling his prod- 
uct for a long time with water, since what Kraut in fact says is that 
the oil produced by prolonged boiling with Water, does not throw off 
acetic acid or appreciably décompose: E'ach of the three masses dealt 
with by Kraut and Hoffmann, it appears from the record, does give 
out, on boiling with water, an oil which is "settled off." Kraut dis- 
tinctly does not say, défendant insists, that acetic acid is not produced 
in the course of the treatment of his product as above. This seems to 
be the reasonable import of his language. 

Notwithstanding the foregoing, defendant's witness Haines (page 
116 of record) says : 

"In regard to two points, Krant's description of acetyl salicylic acid is 
somewhat mlsleading. ïhe lîrst of thèse is in regard to the effect of boil- 
ing water on the compound. He describes with perfect accuracy what he un- 
doubte'dly observed, viz., that in boiling the acid with water, it suffers no 
notlceable décomposition and allows no acetic acid to escape, although, aa 
a matter of fact, it is slowly decomposed by hot water. This décomposition, 
howeVer, is easily overloolî;ed. If a little of the perfèctly pure acid is boiled 
w-ith water, no décomposition is seen by the unaided eye, and there is no odor 
of escaping acetic acid unless a considérable amount of material is acted on, 
and even then the odor might be easily overlpoked, if one's sensé of smell 
was not naturally acute, or if one was suffering from a little catarrhal cold. 
* * * The second point in Kraut's description of acetyl salicylic acid which 
is somewhat misleading is his statement that its aqueous sohitiou strikes a 
color with iron chloride like that produced with salicylic acid. * * * It 
was the présence in Kraut's product of a little free salicylic acid, either orig- 
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Inally présent or developed tty disgolving in hot water, or both, that undoubt- 
edly misled him." 

Inasmuch as response to tests seems to be a fair method of de- 
termining the lack of identity of the product of the patent in suit with 
Kraut's prcxluct, it becomes important that the results of the tests 
should correspond in ail material respects. If the construction placed 
upon Kraut's laiiguage by defendant's expert is to prevail over what 
might seem to be the unskilled judgment of counsel and court in that 
respect, it follows that the language of the patent in suit with référ- 
ence to Kraut's article is justified, and that, failing to meet thèse 
material tests, the latter carïnot be said to correspond to Hoffmann's 
product. Thus, while Kraut seems to hâve pointed out the method 
of obtaining a practically pure acetyl salicylic acid by the boiling water 
process, giving ether, wine spirits, and benzole as solvents — that is, 
dry solvents — it appears that in two important respects his language 
is misleading. It is évident that he was not principally concerned 
with obtaining thé pure article, nor with anticipating Hoffmann's tests. 
He does not give a process which can be said to lead one skilled in 
the art to the product of Hoffmann, if his language is to be followed 
literally. Something has to be supplied before Kraut's product can 
be deemed to meet Hoffmann's décomposition test. That the crystal 
needles in both cases, Kraut's and Hoffmann's, are practically the same, 
differing, if at ail, in degree of purity, admits of little doubt. 

The record discloses attempts to démon strate their actual identity, 
but thèse are not produced in such shape as to avail the appellant. 
Courts place little weight on ex parte démonstrations in any case, 
but especially is this true with regard to experiments with chem- 
icals. Speaking therapeutically, it is of course désirable that the 
acetyl salicylic acid be pure; that is, substantially so. Aspirin is 
nothing more than this. So long as there is no appréciable amount of 
free salicylic acid in the product, the bénéficiai effects of salicylic 
acid are preserved. Had Kraut produced pure acetyl salicylic acid, 
he would hâve anticipated aspirin — no matter by what name it is 
called. The évidence is that a substantially pure article will suffiçe. 
Kraut claims to hâve produced a 98 per cent, article, according to his 
baryta titration test. The efificiency of this test is disputed. It may 
be conceded therapeutically that purity is a patentable advance over 
practical purity, but it is a Very narrow advance. Acetyl salicylic acid, 
obtained by Kraut's process^that is, the article produced by water, 
or the ether, benzole, or wine spirits crystallization— belongs to the 
public, whether pure or only approximately so; and, had appellant 
shown that he wàs employing thèse methods, he could not hâve been 
held to infringe. On the contrary, the tests called for by the patent 
apply to defendant's product and do not apply to Kraut's. It surely 
was within appellant's pow^er to rebut the presumption arising from 
thèse facts, had the Kraut processes been employed by him, but no 
attempt has been made to do so. There would seem to be in this a 
suggestion that the process rather than the product should hâve been 
claimed. Whatever this leads to, it still is true that so far as the rec- 
ord shows, Hoffmann's product is différent from Kraut's, and there- 
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fore not anticipated or in the possession of the public prîor to the 
filing of his application. 

For thèse reasons, I concur in the conclusion of the majority of 
the court. 



WILSON TROLLEY OATCHEIl CÔ. v.. FRANK RIDLON CO. et al. 

(Circuit Court of Appeals, Flt-st Circuit. June 27, 1910.) 

No. 852, 

Patents (§ 328*) — Vaudity— Trolley Gontroller. 

The Lord patent, No. 548,074, for a ti'oUey pôle and rope coii troll er, 
claipi 4, is void, as broader in its ternis tlian the real invention describ- 
ed in the spécification. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in equity by the Wilson Trolley Catcher Company against the 
Frank Ridion Company and others. Decree for défendants (173 Fed. 
308), and complainant appeals. Affirmed. 

William K. Richardson (J. Steuart Rusk, on the brief), for appel- 
lant. 

Allen Webster, 'for appellees. 

Before PUTNAM and LOWELU Circuit Judges, and ALDRICH, 
District Judge. 

LOWELL, Circuit Judge. This was a bill in equity to restrain the 
infringement of letters patent No. 548,074, granted to Lord, October 
15, 1895, for improvements in trolley pôle ahd rope controllers. Claini 
4 alone îs in issue, and reads as follows; 

"In combination with a trolley pôle and wltU a trolley rope, a tension de- 
vice for the rope and an automatic iock for locking the tension device when 
the trolley leaves the conductor." 

The Circuit Court was of opinion that the claim was vahd, but that 
the défendant did not infringe, and so it dismissed the bill. The com- 
plainant appealed to this court. , 

The trolley art bas two connected , needs : First. "A take-up," 
which shall absorb the slack of the trolley rope, a slack of varying 
length, inasmuch as the trolley wire is not always at the sanie height 
above the ground. The spring for taking up this slack must be of 
slight tension, so as not to check considerably thé opération of the much 
more powerful spring which keeps the trolley wheel in touch with the 
the trolley wire. Second. Inasmuch as the trolley wheel sometimes 
leaves the trolley wire, the spring last mentioned, if uncontrolled, will 
throw the trolley pôle into a position substantially perpendicular. As 
the car may hold its motion for a time, the trolley pôle may thus be 
brought into collision with the cross-wires, or even with the feed wires, 
doing damage to some part of the structure. Control of the trolley 
pôle in this respect was formerly had in two ways: (a) By a so-caUe-^i 
"retriever," a spring stronger than that which holds up the trolley poie, 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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yet one which does not operate so long as the trolley wheel remains in 
place against the trolley wire. The retriever is released only when the 
wheel leaves the wire. Catching the pôle, the retriever pulls it down 
nearly parallel with the top of the car. (b) By a "check," which differs 
in its object from the retriever in that it does not draw down the pôle, 
but only checks its upward movement. Until something happens the 
check is held inoperative. When the trolley wheel leaves the wire, a 
detent is released, and the check becomes immediately operative. 

As has been said, the Circuit Court somewhat doubtfully held the 
claim to be valid, though it dismissed the bill for want of proof of in- 
fringement. Like the Circuit Court, we also are required to pass upon 
the claim's validity before coming to the issue of infringement. The 
claim in suit is expressed broadly, and its language covers the com- 
bination of any kind of "tension dcvice" or "take-up" with any kind 
of "automatic lock" or "check." Now take-ups were old in the art; 
so were retrievers ; so were the two in combination. The complainant 
urges that Lord was the first to combine a take-up with a check, and 
therefore that the claim in suit is entitled to the broadest construction. 
If a mère check is generally preferred to a retriever (a retriever nec- 
essarily contains a check), it is hard to see why the obvious adaptation 
of a patent like that of Yeakley, No. 476,0.28, by omitting the machin- 
ery to retrieve, would not be covered by the claim in suit. But the 
Lord patent is concerned with a particular sort of locking device, not 
with locking devices in gênerai. 

"Jly invention, therefore. eonsists of two parts: Tirst, a tension device for 
lîeeplng the rope tant \yhile the car is proeeedlng in the ordinary way ; and, 
secondly, in a means for locking such device when the roller leaves the eon- 
ductor, and thus preventlng the end of the pôle froni being thrown above 
the level of the eonductor itself." 

"With this ex))lanation, and still referring to the drawings, I now proceed 
to describe the locking device." 

Still again: 

"In practical opération I prêter to use the construction, shr>wn in the draw- 
ings, in which the trolley roller is monnted in à sllding easing acted upon by a 
coil spring; but 1 can accomplish the sauie resuit and still keep within the 
limits of my invention by attaehing two springg near the trolley Iiead, and 
causing them to bear dlrectly upon the pin on which the roller rotâtes." 

- In other words, the patentée déclares that he does not lirait himself 
to the "sliding easing," but expresses as its équivalent "two springs 
neai" the trolley head." This limited equivâlency is far f roin the un- 
limited "automatic lock" of the claim in suit. The spécifications show 
also that the tension device of the claim in suit is in efîect a "spring- 
actuated réel." 

We are of opinion that the language of the claim in suit is broader 
than Lord's real invention. There are other claims in the patent which 
are not hère in suit, and which may protect that invention. We are 
not required to save the fourth claim. in order to save the patent. We 
are unable to allow the validity of a claim so broad and unrestricted 
as is the one claim upon which the complainant hère relies. 

The decree of the Circuit Court is affirmed, and the appellees recover 
their costs of appeal. 
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UNION OODNTY NAT. Bx\^NK, LIBBRïiY, IND., v. OZAN LUMBER CO. 

(Circuit Court of Appeals, Eighth Circuit. May 4, 1910.) 

No. 2,9»1. 

1. AppEAL AND Error (§ 170*)— Fedbhal CoirKTS — ACTIONS Thied Witiioi:t 

Jury — Mode of Kaising Questions for Keview. 

On tlie trial to the court of au action at law in a fédéral court, where 
the évidence is iiot contradlctory In substantlal respects, it is a proper 
practioe for ralsing a question of law for review by the appellate court 
for eacU party to submit to tlie trial court a déclaration in bis favor on 
such question. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. § 1137 ; 
. Dec, Dlg. § 179.*] 

2. APPEAL^ AND ERROR (§ 1011*) REVIEW FiNDINGS OF FaCT. 

In an action at law trled in a fédéral court without a jury, flndings 
of fact made by the court on conflictlng évidence are conclusive in the 
appellate court. 

[Éd. Note.— ï'or othêr cases, see Appeal and Error, Cent. Dig. § 3983; 
Dec. Dlg. § 1011.*] 

3. BiiiLS AND Notes (§ 107*) — Notes Given for Patented Machine — Valid- 

ITY Undeb Abkansas Statute — "Merchant" ob "Dealer." 

Under Kirby's Dig. Ark. §g 513-516, requlrlng negotiable notes taken 
by any vendor in paymeiit for a patented machine to be on a printed f orm 
stating such fact, and provlding that ail snch notes not so showlng shall 
be absolutely void, but that the act "shall not apply to merchants aud 
dealers who sell patented thlngs in the usual course of business," a cor- 
poration which contracted to "niaUe and delivei-" a patented log loader 
according to certain spécifications, and did so, taklng notes therefor which 
did not State that they were given for a patented machine, was not a 
"merchant" or "dealer" selling the machine in the usual course of busi- 
ness withln the exceptions in the statute, where its principal business was 
the manufacture of other articles, and It did not appear that it had or 
had ever kept any of such log loaders on hand for sale, or had ever made 
any except on orders taken in advance and according to spécifications 
agreed upon. 

[iîd. Note. — For other cases, see Bills and Notes, Cent. Dig. § 227 ; Dec. 
Dig. § 107.*] 

4. WoRDs AND Phrases — "SIerchakts" — '^Dealers" — "Manufacturers." 

Tlie words "merchants" aiid "dealers," according to common under- 
standing, mean somethiug différent from the word "ma,nufacturers." The 
former are generally employed to deslgnate persons engaged in the busi- 
ness of buying and selling merchandlse or other Personal property in the 
usual course of trade ; 'the latter to designate those engaged in the busi- 
ness of making or produclng articles for use or sale. 

[Ed. Note. — ITor other définitions, see Words and Phrases, vol. 5, pp. 
4482-4488; vol. 8, p. 7721 ; vol. 2, pp. 18.50-1802; vol. 5, pp. 4346--t358.] 

Hook, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Action by Union County National Bank of Liberty, Indiana, against 
the Ozan bumber Company. Judgment for défendant, and plaintiff 
brings error. Affirmed. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Morris M. Cohn, for plaintiff in errer. 

T. C. McRae, W. V. Tompkins, and U. M. Rose, for défendant in 
error. 

Before HOOK and ADAMS, Circuit Jiidges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was a suit on 11 promissory notes 
made by the défendant, the Ozan Lumber Company, a corporation of 
Arkansas, payable to the order of P. H. & F. M. Roots Company, a cor- 
poration of Indiana, and by the latter indorsed for value before ma- 
turity and delivered to plaintiff, the Union County National Bank, 
another corporation doing business in Indiana. The défense was that 
the notes were executed in the state of Arkansas in payment for a 
patented log loader sold by the Roots Company to the lumber Com- 
pany on crédit; that they were not written upon a printed form show- 
ing upon their face that they were executed for that purpose and were, 
therefore, under the provisions of the statutes of Arkansas (Kirby's 
Dig. §§ 513-516), void. Thèse sections of the statute, so far as neces- 
sary for our présent considération, are as follows : 

"Sec. 518. Any vendor of any patented maeliine * * * wheu the sald 
vendor of the same etfeets the sale of the saine to any citizen of this state 
on a crédit, and takes any character of negotiaV>le instrument, in payment of 
the same, the said negotiable instrument shall be executed on a printed form, 
and show upon its face that It was executed in considération of a patented 
machine, * * * and no person shall be eonsidered an innocent holder 
of the same, thotigh he may hâve glven value for the same before maturity, 
and the maker thereof may make défense to the collection of the same in 
the hands of any holder of said negotiable instrument, and ail sucli notes 
not showing on their face for what they were given shall be absolutely 
void. * * * 

"Sec. 516. This act shall not apply to merchants and dealers who sell pat- 
ented things In the usual course of business." 

The case has an interesting history. At its first trial in the Circuit 
Court recovery was permitted on the ground that the statute invoked 
by the défendant was unconstitutional, in that it denied to manufac- 
turers of patented articles the equal protection of the laws. 187 Fed. 
206. The judgment of the Circuit Court was affirmed by this court 
on the ground that the statute improperly discriminated against pat- 
ents and patented articles. 76 C. C. A. 318, 145 Fed. 344. The case 
then went by certiorari to the Suprême Court, where the statute was 
declared constitutional and valid, the judgment below reverscd, and 
the cause remanded to the court below for a new trial. 207 U. S. 251, 
28 Sup. et. 89, 52 L. Ed. 195. The plaintiff then amended its com- 
plaint, alleging that the Roots Company was a dealer in log loaders, 
that the notes were executed and delivered to it in payment for a log 
loader purchased by défendant from it as such dealer in the usual 
course of business, and, therefore, that it fell within the exception 
specified in section 516. 

The défendant for its answer denied that the Roots Company was 
a dealer as alleged, and averred that it was a manufacturer, and that 
the log loader was manufactured and sold by it in the usual course of 
its business as such manufacturer and not otherwise. A jury was dnly 
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waived and the cause tried to the court. Judgment foUowed for de- 
fendant, and plaintifï prosecutes error. 

Prior to the fîling of the amended complaint no contention had been. 
made that the vendor of the log leader was a merchant or dealer 
within the meaning of the statute quoted. Nevertheless, that question 
is now an issue in the case and nmst be met. The proof was so har- 
monious and uncontradictory that both parties treated it as raising a 
question pî law only; each requesting the court to déclare in eiïect 
that as a matter of law on the évidence produced the judgment should 
be in its favor. The court refused to give the déclaration requested 
by the plaintiff,.but gave that requested by the défendant, in effect that 
the Roots Company was not a merchant or dealer, and that the notes 
sued on were, therefore, void. Plaintiff saved due exceptions to thèse 
rulings. 

On the assumption that the évidence ail taken together was not 
contradictory in substantial respects, the method pursued was a proper 
one for raising a question of law for review by an appehate court. 
Insurance Co. v. Folsom, 18 Wall. 337, 351, 21 L. Ed. 827 ; Martinton 
V. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 8C3; Ward v. 
Joslin, 186 U. S,. 142, 147, 22 Sup. Ct. 807. 46 L. Ed. 1093; Keeley v. 
Ophir Hill Consol. Min. Co., 95 C. C. A. 96, 169 Fed. 598. 

The décisive question before us is whether the vendor company was 
a merchant or trader and, therefore, within the exception of the stat- 
ute, or whether it was a manufacturer only and, therefore, subject to 
the main provisions of the statute. If the détermination of this ques- 
tion was dépendent upon contradictory évidence and determinable by 
the prépondérance of proof, the finding of the court under well-recog- 
nized rules of practice would be conclusive. Beuttell v. Magone, 157 
U. S. 154, 15 Sup. Ct. 566, 39 L- Ed. 654; Empire State Cattle Co. v. 
Atchison, T. & S. F. Ry. Co., 77 C. C. A. 601, 147 Fed. 457 ; Keeley v. 
Ophir Hill Consol. Min. Co., supra. 

If, on the other hand, the testimony was substantially without con- 
fîict, a question was presented to the trial court, as we bave already 
seen, to détermine as a matter of law its légal signifîcance and import. 

The proof shows the following facts without substantial contradic- 
tion : That the business of the vendor company had for years consisted 
in the m^nufacturihg of blowers, gas exhausters, and pumps on an ex- 
tensive scale; that it had just begun manufacturing and selling log 
loaders, à patented device, under an agreement with the patentée 
wherèby the latter received a certain royalty thereon ; that the one 
delivered to the défendant was the eighteenth which it had manufac- 
tured ; that the contract for its delivery was negotiated by a travèling 
salesman of the vendor company who called at defendant's place of 
business in Arkansas for that purpose; that the notes in suit were 
executed by the défendant payable to the order of the vendor and by 
it indorsed for value before maturity and delivered to the plaintifï: 
that they were not executed on a printed f orm and did not show upon 
their face that they were executed in considération of a patented ar- 
ticle; that the negotiations of the travèling salesman resulted in a writ- 
ten contract between the vendor and vendee company. 
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The contract was in the form of a proposition in writing made by 
the former and accepted by the latter company and was as follows : 

"We propose to make aiid deliver, f. o. h. cars Comiersville, Indiana, with- 
in Sfteen (15) days froin date of your afeeptance, uiiless delayed by strikex, 
fires or nianufacturing contingencies Tioyond our reasonaWe coiitrol, the here- 
inafter described machinery ; One Standard Decker log loader, as per speei- 
ticiitions attached. Priée $4,60<).()0. Ternis .^475.00 cash, and eleven notes of 
ÇHTn.OO each, at 6 per cent., when set up and riinning; It.being iinderstood 
that if you are not ready to start aud test said machiner}' at or within thirty 
days from shipment. tlien settlemeTit to he made at the' expiration of that 
time. KJans and erecti'ins: \Ve will furnish foundation drawings free of 
charge, also ten days time of compétent man to erect and start tlie within 
specified machinery, we pay his travelling expenses and i)oard, you to pré- 
pare foundations as per our plans and you to furnish ail lahoring help. * * * 
The title to the machinery we furnish remains in the P. H. & F. M. Roots 
('ompany until the same has been fully paid for in cash. Any changes in 
this jiroposal must be in writing and attached hereto. ïhere can be no un- 
derstandings or agreements wliich are not expressed in this proi)Osal." 

The spécifications referred to gave the exact size and dimensions 
of each élément and part of the machine: and specified with détail and 
précision their required quality and strength. They concluded thus: 

"Thèse spécifications contemplate the building and fnrnishing a log loader 
complète, in which the workmansliip and material are the best of every kind." 

After the exécution of the contract, the vendor company constructed 
the machine àccording to requirements of the spécifications and loaded 
it upon the cars consigned to the vendee company as required by the 
contract. It does not appear that the vendor company had any store or 
warehouse in which it kept log loaders for sale, or that it had any. sup- 
ply of them ori hand for sale, or that the one in question was shipped 
from any such warehouse or store to the défendant. , 

We think the facts conclusively show that the Roots Company in 
its transaction with the défendant dealt as a manufacturer and not as 
a merchant or dealer selling things in the usual course of business. 
The contract àccording to its terms was not one of sale at ail. It did 
not purport to sell anything, but rather "to make and deliver" some- 
thing. Its subject-matter was not in existence. The undertaking was 
to make a log loader of certain prescribed size, dimensions, material, 
and capacity to meet the requirements of the défendant. It said: 

"We propose to make and deliver » ♦ • the hereinafter described ma- 
chinery * * * as per spécifications attached. * * • " 

The spécifications, as the word indicates, described materials to be 
employed and the détails of construction. In them it was said : 

"Thèse spécifications contemplate the building and furnishing a log loader 
complète." 

The machine had to be made, and when made and loaded upon the 
cars at Connersville, the place of business of the vendor, in Indiana, 
the delivery was complète. We do not think it would hâve occurrecl 
to learned counsel for défendant to claim that the Roots Company in 
this transaction was acting as a merchant or dealer within the meaning 
of the statute, except for the language of Mr. Justice Peckham in de- 
livering the opinion of the Suprême Court in the case (207 U. S. 251, 
256, 28 Sup. Ct. 89, 91, 52 L. Ed. 19o). It was there said: 
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"Tbe manufactHi'er of a pateutecl ■ article, who also sells it in the nsual 
course of Inislness iu lils store or faetory, would prbbably come within the 
exception of section 4 (section 510, Id.). He may be none the less a dealer, 
selllng in the usual course of bis business, beeause he is also a manufacturer 
of the article dealt in." 

We discover nothing' in this language to support the contention of 
counsel. It seems very plain. The court merely announced the propo- 
sition that a manufacturer who produces articles and deposits them 
in his store or faetory from which he sells them in the usual course 
of business would probably be a merchant and dealer within the mean- 
ing of section 516, notwithstanding the fact that he manufactured the 
articles dealt in. But how does that pronouncement aid the plaintifî 
in this case? As already seen, its assigner had no supply of log lead- 
ers on hand for sale. Neither is any course of business concerning 
such sales made to appear. On the contrary, the manufacturing of 
Ic^ loaders was outside the regular business of the Roots Company, 
and, so far as this record discloses, no disposition of them was ever 
madie except upon orders to manufacture a desired machine according 
to spécifications agreed upon between the contracting parties. It can- 
not escape observation that the learned justice did not say "the manu- 
facturer of a patented article would probably come within the excep- 
tion of section 516"; but he imposed a most significant qualification 
and limitation upon the word "manufacturer." It was only "such 
a manufacturer as sells in the usual course of business in his store or 
faetory" that would be probably protected by the exception. The pur- 
pose obviously was to construe section 516 so as to protect such persons 
as manufactured patented articles who kept a, supply on hand for sale 
and from time to time sold from that supply in the usual course of 
their business. 

Colinsel also lay stress upon the f ollowing wOrds immediately f ol- 
lowing those alreàdj' quoted in the opinion : 

,"Exceptional and rare cases, not arising ont of tbe sale of patented things 
lit the .ordlnary way, may be imagined where this gênerai classification sep- 
aratlng the merchants and dealers from the rest of the people might be re- 
garded as not sufflciently comprehensive, beeause in such unforeseen, unusual, 
and exceptional cases the people afCectedliy the statuts ought, in strictnes», 
to bave been included in the exception." , , 

It is urged that the Suprême Court rneant by this language that 
the provision of section 516 would apply in ail but unforeseen, un- 
usual, and exceptional cases, and that the class excluded from the 
benefit of the exception would be insignificant. We cannot so inter- 
pret the language, It was obviously employed in answer to an in- 
quiry propounded by the District Judge in his opinion (127 Fed. 306, 
208) as fpllows:: 

"By the: plaln provlBlons of this aet it Is made to apply to ail persons ex- 
cept 'merchants and dealers who sell patented things in the usual course of 
business.' How shall this aet be reeonciled with the last paragraph of the 
flrst section of the fourteenth article of the Constitution of the United States, 
whieh forbids in terms any state to 'deny to any person within its jurlsdic- 
tion the equal protection of the laws?' How can the state, acting within 
this provision of the Constitution, protect by its laws 'merchants and deal- 
ers who sell patented things in the usual course of business,' and deny tbe 
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saine protection to other personS ; as, for Instance, manufacturers of tlie same 
pateuted things who 'sell them in the usual course of linsinessî'" 

Mr. Justice Peckham, in answering the questions so propounded, 
made use of the language under considération. 

It is difficult to find in this language any support tO the contention 
of counsel to the effect that the Suprême Court intended to announce 
the gênerai proposition that the exception practically nullified the rule. 
That question was not before the court, and we cannot believe it was 
intended to be decided by the language referred to. 

The words "merchants" and "dealers," according to common under- 
standing, mean something différent from the word "manufacturers." 
The former are generally employed to designate persons engaged in 
the business of buying and selling merchandise or other personal 
property in the usual course of trade ; the latter to designate those 
engaged in the business of making or producing articles for use or 
sale. Webster and Century Dictionaries ; Kidd v. Pearson, 128 U. S. 
1, 20, 9 Sup. et. 6, 33 L. Ed. 346; United States v. E. C. Knight Co., 
156 U. S. 1, 14, i5 Stip. Ct. 249, 39' L. Ed. 325; Kansas City v. 
Brewing Co., 98 Mo. App. 590, 73 S. W. 303. ' This common under- 
standing of the meaning of the words is presumptively what Congress 
intended in using them. The last-cited case was one for the recovery' 
of taxes in which the lîability depended upon whether the défendant 
was a merchant or a manufacturer. The court, after reviCwirig the 
cases, said: 

"It wlll be seen by tliese décisions that a manufacturer may or may not 
be a merchant within the meaning of the charter and the statute of the state. 
If lie l^eepe at a store, stand, or other place, in stock, articles nianufactured 
by him for sale in the ordinary course of trade, he Is a merchant. If he only 
manufactures upon order, he is not a merchant." 

Applying the criterion just mentioned to the facts of the présent 
case, we conclude that the Roots Company was not a merchant or 
dealer within the meaning of section 516, but was a manufacturer 
only, and as such was subject tô the conditions imposed by section 513. 

The Circuit Court committed no errer in its rulings to that effect. 

Its judgment is, accordingly, affirmed. 

HOOK, Circuit Judge (dissenting). When this case was hère be- 
fore, we held the Arkansas statute invalid because it appeared to be 
exclusively directed against a right conferred by the patent laws of 
the United States enacted pursuant to the Constitution. It relates ex- 
clusively to patented things and does not proceed upon any considéra- 
tion of their material character or the use for which they are de- 
signed. The Arkansas statute would not apply to sales of exactly the 
same kind of property if it were not patented ; and likewise if a patent 
thereon once obtained had expired. 76 C. C. A. 318, 145 Fed. 344, 
The Suprême Court, however, upheld the statute as a permissible 
police régulation in view of the frequency of fraud and imposition in 
the sale of patented articles. The fraudulent practices of itinérant ven- 
ders was referred to as being almost proverbial. 207 U. S. 351, 28 
Sup. Ct. 89, 52 L. Ed. 195. In other words, it was held the statute 
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was directed, not at the right under the patent lawa, but at tlie evil 
commonly attending the sale of patented articles in the particular vvay 
indicated. I refer to thèse différent views merely for their bearing 
iipon the application of the statùte — upon the question whether the 
facts developed at the second trial bring the case within the spécial 
purpose of its enactment as construed by the Suprême Court. The 
considération for the notes that are held void because not executed 
on the prescribed form was a log-loading apparatus manufactured, 
sold, and installed according to extensive detailed plans and spécifica- 
tions contained in a written contract. The Roots Company, which 
made and sold it, was not a peripatetic or itinérant vender, but was 
an old manufacturing concern with a long-established business and a 
fixed abode ; and what it did was in the usual course of its business. 
Again, the log-loading apparatus Was not a mère patented article or 
thing like those in the peddling or vending of which there is frequent- 
ly fraud and overreaching. It was a comprehensive, permanent struc- 
ture erected in part upon foundations, with fully equipped boiler, en- 
gine, car body, trucks, rails, water tank, pump, and various other ap- 
pliances. The transaction was no more within the particular evil, to 
correct which the statute was enacted, than the construction under 
contract of a sawmill, a flouring mill, a power plant of an electric 
light or Street railway company, or the heating system of a hôtel or 
office building, in which cases it would be rare indeed if there were 
not considérable machinery covered by letters patent of the United 
States. Transactions of the kind mentioned are of such frequency 
and importance in the business world that it cannot be said they are 
exceptional or rare and may therefore hâve escaped the attention of 
the législative body. Nor can it be conceived that the Législature 
could put them in a class for discriminatory législation ; there would 
be no discernible reason for it arising froni the incident of a patent. 
It seems to me quite clear that regardless of specitîed exceptions in 
the statute it does not apply to such cases. 

"It is a faniiliar rule that a thing may be within the letter of the statute 
and yet not within the statute, because not within its spirit, nor within the 
intention of its niakers. ïhls has been often asisertecl, and the reports ai-e 
full of cases illustrating ils application. This is not the substitution of tlie 
will of the judge for tliat of the legishitor. for fre(iuently words of gênerai 
meaning are used In a statute, words broad enough to include an act in ques- 
tion, and yet a considération of the whole législation, or of the elrcumstanees 
surrounding its euactment, or of the absurd results which foUow from giving 
such broad meaning to the words. makes it unreasonable to believe that the 
legislator intended to include the particular act." Holy Trinity Church v. 
United States, 143 tJ. S. 457, 12 Sup. Gt. 511, 3() L. Ed. 220. 

The case cited well illu,strates the danger of adhering closely to 
the written text and ignoring the spirit and purpose of the enactment. 
An act of Congress prohibited assistance or encouragement of immi- 
gration of aliens under contract "to perform labor or service of any 
kind." The Trinity Church Corporation contracted with an alien :-e- 
siding in England to remove to New York and enter its service as 
rector and pastor. The alien having corne, the government sued to 
recover the penalty, and the strength of its case is shown by the fol- 
lowing observations of the court: 
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"It must be coneeded that the act of the corporation is wlthln the letter of 
this section, for the reiation of rector to his ctiurch is one of service, and Im- 
plies Jabor on tbe one side witli compensation on tlie other. Not only are tiie 
gênerai words 'labor' and 'service' botti used, but also, as it were to guard 
against any iiarrow interprétation and empliasize a breadtli of meaning, to 
tiiem is added 'of any klnd' ; and, furtiier, as noticed by ttie Circuit Judge in 
hls opinion, tlie fiftiï section, whlch makes spécifie exceptions, among tliem 
professional aetors, artists, lecturers, singers, and domestie servants, strength- 
ens tlie idea tliat every otiier kind of labor and service was inteuded to be 
reacbed by tlie iirst section." 

The court, however, held that Congress, having a definite evil in 
view, used gênerai terms for the purpose of reaching ail its phases ; 
and, though the gênerai language employed was broad enough to cov- 
er the case, it could not reasonably be said Congress so intended. 

To adapt the Arkansas statute to the evil attending the sale of 
patented articles in the partjcular way referred to, and also to indi- 
cate its limitations, it was provided that it should "not apply to mer- 
chants and dealers who sell patented things in the usual course of 
business." Was the Roots Company a merchant or dealer within the 
meaning of the act? It may be admitted that construing those words 
narrowly, or even giving them their ordinary meaning, it was not a 
merchant or dealer. For instance, it might hâve been a manufactiirer 
as distinguished from a merchant within a municipal law imposing 
license taxes on merchants. 98 Mo. App. 590.^ But were they em- 
ployed in a narrow or ordinary sensé? It is elementary uiat the 
meaning of words in a statute is very largely controlled by the funda- 
mental intent of the statute itself. Words of comprehensive import 
may be restrained to that intent, and, on the other hand, words nar- 
row in their literal sensé may be enlarged and extended. Their par- 
ticular signification in a législative act, as in a conventional writing 
of private individuals, is determined by the context and the discernible 
purpose of those who put it forth. Words hâve no such absolute 
meaning that they cannot dérive from their environment a diiïerent 
signification from that commonly given them when standing alone or 
in différent company. Thus, a "locomotive engine," which is rarely 
regarded as a railroad car, has been held to be a "car" within the 
safety appliance act (Johnson v. Southern Pacific Co., 196 U. S. 1, 
25 Sup. Ct. 158, 49 L. Ed. 363), and, as above shown, the labor and 
service of a rector and pastor of a church are not "labor or service 
of any kind" within the alien contract labor law. The ordinary term 
"debt" used in the légal tender acts may not embrace taxes imposed 
by State authority (Lane County v. Oregon, 7 Wall. 71, 19 L. Ed. 
101) ; nor as commonly used in law does it include taxes imposed by 
one sovereignty when sued on in another (Crabtree v. Madden, 4 
C. C, A. 408, 54 Fed. 426), yet it may do so when the suit is in the 
proper forum (Dollar Sav. Bank v. United States, 19 Wall. 227, 22 
L. Ed. 80). In England half a century ago an uncertified bankrupt 
without an occupation was. properly styled a gentleman (12 C. B. N. 
S. 730), though in thèse days and in this country he might be very 
far from meriting the appellation. Illustrations along this line might 
be multiplied indefinitely. The Suprême Court observed when the 
case at bar was before it that one might be none the less a dealer 

« 73 S. W. 303. 
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selling in the usual course of business, though also a manufacturer of 
the article dealt in. 

The Législature of Arkansas endéavored to classify and exempt 
from the opération of the statute ail persons dealing in patented ar- 
ticles whose methods of business were commonly regarded as unob- 
jectionable or at least not generally attended by the evil practices it 
sought to correct. It denominated that class merchants and dealers 
selling in the usual course of business; and, bearing in mind the lég- 
islative intent, I think it quite clear the Roots Company falls with- 
in it. 



UNITED STATES NAT. BANK v. AMALGAMATBD STJGAB. CO. 

(Circuit Court, D. Oregon. May 16, 1910.) 

No. 3,472. 

BrLLS AtTD Notes (§ 830»)-*Cheoks — Indobsement — Rights or Indorsee. 

Where défendant drew acheck to Its Own order, and Indorçed it wlth- 
out restriction for crédit to an insolvent bank, in wtiicli défendant liad 
. ap account, and the Indorsee Indorsed ttie clieck for collection and crédit 
ito plaintiff bank, Its correspondent, which credited tlie check, and pald 
out ttie aiBount thereof on drafts of the Insolvent bank before notice of 
the bank's failure, when défendant stopped payment of the check by tha 
drawee bank, plaintlfC, having no knowledge that the insolvent bank wa» 
a mère coUeçting açent. was entitled to assume that it had tltle to the 
check Ti/hich It could transfer, and hence was entitled to recover thereon, 

[Ëd; Note.— For other cases, see Bllls and Notes, Dec. Dig. § 330.*] ' 

At Law. Action by the United States National Bank against the 
Amalgamated Sugar Company. Judgment for plaintiff, 

Chamberlain, Thomas & Hailey, for^plaintiff. 
Snow & McCamant, for défendant. 

BEAN, District Judge. Action on a check. The défendant îs a 
Utah corporation, carrying on business in this state. For convenience 
it kept an account at the Farmers' & Traders' National Bank of La 
Grande. On October 1, 1908, it drew a check on the First National 
Bank of Ogden, Utah, for $4,000, payable to itself , and on the 5th de- 
posited same with the La Grande Bank, using a deposit tag which had 
the f oUowing conditions printed on it : 

"Items llsted hereon are taken at owner's risk until we hâve reduced to 
our own possession the funds reeeived by us in settlement thereof, and crédits 
or reniittances œade by us therefor are subjeet to revocation until we hâve 
reeeived actual final payment Médiums of collection employed are your 
agents, and we assume no responsibility for their neglect, default. or failure. 
In making this deposit, the depositor expressly assents to the foregolng con- 
ditions." 

The check, however, was indorsed by the défendant: 
"Pay to the order of the Farmers' &i Traders' National Bank." 

The La Grande Bank was insolvent at the time ; but that f act was 
not known to either the plaintiff or défendant, or to the gênerai public. 

*For otber casea see Bame toplc & {f numbkb In Dec, & Am. Digs, 1907 to date, & Rep'r Indexée 
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On receipt of the check, the La Grande Bank credited defendant's ac- 
count with the amount thereof, which crédit, however, was never used, 
and on the same day indorsed the check, "Pay to any bank or banker," 
and forwarded it, with other items, to the plaintiff, its correspondent 
at Portland, "for collection and crédit." 

The La Grande Bank had opened an account with plaintiff in the fall 
of 1907, without any spécial agreement, however, between the two 
banks, except as is to be inferred from the course of business between 
them. It was the custom for the La Grande Bank to forward to 
plaintiff from time to time items for . collection and crédit, and for 
plaintiff to crédit such items to the La Grande Bank upon their re- 
ceipt, and to advance money to or pay draf ts of the La Grande Bank 
upon the faith of such crédit prior to the actual collection of the paper. 
From the time the account of the La Grande Bank was opened, plain- 
tiff used a deposit tag for its gênerai customers which, among other 
things, provided that on receiving paper payable elsewhere than in 
Portland it assumed no responsibility for the failure of any of its col- 
lecting agents, and should only be held liable when the proceeds in 
actual funds or solvent crédits shall hâve come into its possession. 
This tag, however, was never used by the La Grande Bank in any of 
its transactions with plaintiff. The check in controversy was received 
by plaintiff on the 8th day of October, and immediately credited to the 
account of the La Grande Bank, and forwarded through the usual 
channels for collection. It reached the First National Bank of Ogden 
on October 12th, on which day the La Grande Bank suspended. De- 
fendant, learning of such suspension, stopped payment on the check, 
and it was charged back, according to the usual custom of bankers, 
until it again reached the plaintiff. Meanwhile, however, and prior to 
receiving notice of the insolvency of the La Grande Bank, and without 
any knowledge of defendant's ownership of the check, or the condi- 
tions upon which it had beeh received by the La Grande Bank, unless it 
is to be inferred from the fact that that bank forwarded the check to 
it for collection and crédit, the plaintiff, on the faith of the check and 
according to the usual course of business between it and the La Grande 
Bank, cashed draftsof the latter for the full amount of the check to- 
gether with the subséquent crédits, so that at the time it received notice 
of the insolvency of the La Grande Bank, and that the payment of the 
check had been stopped, the La Grande Bank had a crédit with it of 
only $9.85. 

Upon thèse facts, I think the plaintiff' is entitled to judgment. If it 
be conceded that the La Grande Bank was a mère collecting agent, 
plaintiff had no knowledge of that fact. The indorsement of the check 
by défendant to the La Grande Bank was unrestricted. It thereby be- 
came the apparent owner, ahd could pass good title to a subséquent 
holder in due course, for value, and without notice. It forwarded the 
check to plaintiff with an unrestricted indorsement thereon. Plaintiff, 
without notice or knowledge of defendant's title, or the insolvency of 
the La Grande Bank, advanced money and paid drafts of the La 
Grande Bank, drawn on it in the usual course of business, to the full 
amount of the check, relying on the apparent ownership. Défendant 
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could have givén notice of its title by indorsing the clieck to the La 
Grande Bank "for collection." It chose, however, to give an unre- 
stricted indorsement, and thus permitted the paper to pass out into the 
channels of trade as apparently the property of the La Grande Bank and 
must abide the conséquences. The facts that the chëck was forwârded 
by the La Grande Bank to plaintiff for "collection and crédit," that it 
has not been collected, and that plaintiff, according to the custom of 
bankers, could charge it back to the. La' Grande Bank, are immaterial. 
The question is whether the plaihtift had a right to treat the La 
Grande Bânk as the owner bf the chëck and pay its drafts on the faith 
of such pvvnership. It certainly had that right, becaiise the check had 
been indprsed without restriction by'thè apparent owner. Having 
made advances thereon to the amoiint df the check in good faith, with- 
out knowledge of defendant's title, plaintiff is' entitled to collect it. 
2 Morse on Banking (4th Ed.) 961; 3 Ë: & A. Ënc. of Law (2d' Ed.) 
815; Continental' Bank V. , Bank, 84 Miss. 1(33, 36 South. 189, 2 Am. 
& Eng. Ànn. Cas. 116, and note; Bank.of Met. v. New England Bank, 
1 How. 234, 11 L: Éd. 115 ; Vickrey v. Stâte Sav. Assn. (C. C.) 21 Fed. 
^73; Cody vLBarik, 55 Mich. 379, 21 N. W. 373; Miller v. F. & M. 
Bank, 30 Md. 392; Ayers v: F., & M. Bank, .79 Mo. 79, 49 Am. Rep. 
235; Doppelt v. Nat. Bank, 175 111. '432, SlN. E. 753; Hoffman v. 
Nat. Bank, 46 N. J. Law, 605; Wyman v.'Col. Nat. Bank, 5 Colo. 30, 
40 Am. Rep. 133. 



In re JACKIBU. 

(District Court, M. D. Pennsylvania. May 23, 1910.) 

No. 1,042. 

1. Bankruptct (§ 288*) — Kecovery of Goods — Scmmary Proceedings. 

A summary order, (Urectliig a thlrd person to surrender goods alleged 
to belolig to the bankrupt, clainied to be In the former's frandulent cus- 
tody, could not be made, where the goods could not be followed and suffl- 
cieutly Identifled to enable the uiarshal to take thein into hls possession. 

[Ed. Note. — For other cases, se* Bankruptcy, Cent. Dig. § 447; Dec. 
Pig, § 288>] 

2. Baxkruptcy (§ 303*) — Reooveky of Goods — Action by Trustée — Evi- 

dence. 

In a plenary suit by a bankrupt's trustée to recover goods alleged to 
belong to the bankrupt in the fraudulent custody of a third person, the 
trustée may recover the value of the goods, even if they eannot be pre- 
cisely identifled. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 4G2; Dec. 
Dig. i 303.*] 

3. Bankruptcy (§ 287*) — Recovery of Goods — Claisi by Thibd Person^ 

COLOR OF Tm.E ItEMEDY. 

A third person, in iwssession of goods alleged to belong to the bank- 
rupt, held under clalm and eolor'of title, asserting that he had purehased 
and paid for them, is entitled to retaili thein uutil dispossessed in a plen- 
ary suit. ... ; . 

[Ed. Note.' — For other cases, see Bankruptcy, Cent.; Dig. § 447; Dec. 

pig. §287.*]- ;,; , ,. ; . ^^^^^^^^^^ 

♦For other cases see same topic & § NUMtS'in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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€. Bankruptct (§ 288*)— Hecovery oP Goods — Confusio:^ of Goods — Ide^^- 
ïification. 

Where neither spécifie goods nor goods in large lots of the saine kiwi 
as possessed by the baiiUriipt could be traced froiii him to resjwndpiit, the 
doctrine of confusion of goods could net be applied, ^o as to eutitle the 
bankrupt's trustée to recover a slmilar quantity of goods from respoudent 
in summary proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. 
Dig. § 288.*] 

In the matter of David Jàckier, bankrupt. On pétition by the re- 
ceiver to compel Adolph Leventhal to deliver goods alleged to belông 
to the bankrupt. Denied. 

, Levy & Kaufman, for petitioner. 
Abram Salsburg, for bankrupt. 

JOHN B. McPHERSON, District Jiidge (specially assigned). It 
must be confessed that the very capable and ingenious argument, of 
the receiver's counsel has much to recommend it, and I am not 
prepared to say that it niight not :properly carry , conviction in a 
différent proceeding. But the difïîculty now is that I am asked to 
make a summary order directing the respondent upon pain of im- 
prisonment to surrender certain goods of which he is said to be 
holding fraudulent cu,stody, the property still belonging to the bank- 
rupt. It is clear that such an order should not be made, unless the 
goods can be followed and sufïîciently identified to enable the mar- 
shal to take them into his possession. The évidence in the présent 
case does not go far enough to meet thèse requirements, and for this 
reason the pétition must f ail. In a plenary suit, wherê a receiver or a 
trustée may recover a verdict for the value of goods, even if the goods 
themselves cannot be précisely identified, a recovery may rest upon 
proof of a somewhat less definite quality ; but in, a proceeding like this 
it is necessary to follow spécifie articles with reasonable certainty. 1 
Remington, Bank. § 1831 et seq. As I hâve already said, the évidence 
does not corne up to the proper standard. Some articles that had been 
the bankrupt's within the four months were undoubtedly traced into 
the respondent's possession, but thèse he holds under a claim and color 
of title, asserting that he paid for them and ofïering évidence in sup- 
port of his assertion. Thèse, therefore, he is entitled to retain unti! he 
is dispossessed by a plenary suit. To other articles, which were in the 
respondent's possession, but were not identified as having belongéd to 
the bankrupt, it was attempted to apply the doctrine of confusion of 
goods; and Jewett v. Dringer, 30 N. J. Eq. 891, was cited in support 
of the position. It was definitely established there that Dringer had 
fraudulently procured certain goods of the complainant and had inter- 
mixed them with his own. The goods thus procured were of différent 
kinds and values, and could not be so distinguished as to enable; the 
property of the respondent to be separated from the property of the 
complainant. If similar facts appeared hère, theré would be room to 
contend that Leventhal must surrender at least so mtich of the mass 
as would replace the goods that had been followed into the heap. But 

*For other cases see same topic & § number In Dec. & Am. DigS. 1907 to date, & Rep'ï Indexes 
179 F.— 46 
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the levidence breaks down at that point. Neither spécifie goods,. nor 
goods even in large lots, hâve been definitely traced f rom the bankrupt 
to the réspondent ; . and theref ore thfe' doctrine of confusion cannot be 
applied. IJpon théeyidehce laid before me no order could possibly be 
framed that would point ont to thç marshal what goods he should 
seize, and I mean by that, not only what indubitable goods of the bank- 
rupt hè should seize, but also what goods of the samekind as the bank- 
rupt's. In other words, the évidence does not enable the court to dé- 
cide that the réspondent has in hisi possession, for example, 50 suits of 
clothing belonging to the bankruptj wheth^r 50 specified suits can be 
pointed out or not. At the best, the évidence may point to the conclu- 
sion that somehow (in a manner not specified) and somewhere (at a 
place not specified) the réspondent received from the bankrupt some 
clothing and other articles (in amounts not specified), and continues to 
hold them, improperly. 

The rule is discharged, and thé restraining order revoked, but with- 
out préjudice to the right of the receiver or the trustée to institute 
hereafter a plenary suit for relief, if he shall be so advised; the peti- 
tioner's costs in thi's proceeditig to be paid out of the bankrupt estate. 



In re CALOKIS MFG. CO. ■ , ,;, 
(District Court, B. D. Penusylvania, W. D. Mày"21, 1910.) 
No..;3,496. .',['. 

BANKBUPTeY (§ 3Î8*)-^ADMINISTRA;TI0N of EsTATÈ— AtliOWANCE OF Ct,AIMS. 

Where auclaimant ïeased prenïises' to a bankrupt for a term of years 
fromJufle Ist, and b^nlirupt paid reut for June, but tUe pétition in banlc- 
, ruptçy was.flled June'lSth, and an adjudication foltowed on July 2d, and 
no otlier ^àyrrient wàs niade, but the proi^erty wfis leased August 5tli at 
a lowér rènit, thé éïaliin for the différence l)etweén the amount of rent for 
the two terrils, not being a flxed llability du» at tlie.time of the pétition, 
so as to ,be prov^bl*: undçf Bankr. Act July 1, 1898, c. 541, § 63a (1), 30 
Stat. S[62 (U. S, .t)onip,, St. 1901, p. 3447), is neyertheless provable under 
isectlon 63a (4) as a daim upon an open accoùht, or on a contract, express 
or Iniplied; having beCome llquidaited within a year af ter the pétition. 

[Ed. ÎSTofe;— For otter cases, seè Bankruptcy, Cent; Dig. § 482 ; Dec; 
Dig. r318.*}- - ■■ 7: : :. ^ r,,: ■ • . , 

In: the màttÇrrof '.the, .bankruptcy of the Çajbris Manufacturing 
Company. Heard on certificate of référée disàllowing claiin of land- 
lord. Order bf refer.ee; reversed, with directions to, allow the'claim. 

: .Walter iH;;.. Bond,- (of the New York bar), for çlaimanti .^ 
,Henry: C-: Thompsotî, Jr., for trustée. 

J. B.,]McPHE;R;SO:N,', District Judge.: In ]\Iarch, 1909, the claimant, 
the 503 Fifth Avpnue .Company, léased certain premises in New 
York City to the.banktupt' for four years and five months from June 
1, 1909, at thé rate of ^ $4,500 per annum. On May 27th the bank- 
rupt offerçd to surrender the leas.e, but the landlordrefused to accept 
it. ; On May,:28th the bankrupt authorized thC; landlord to sublet the 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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premises, and an earnest effort was immediately made to secure 
another tenant, but without success iintil Aug-ust oth, when another 
tenant was obtained at the lower rent of $3,200 per annum. The 
bankrupt paid the rent for June, but as the pétition in bankruptcy 
was filed against it on June 15th, and an adjudication followed on 
July 2d, no other payment was made. Clause 39 of the lease is as 
follows : 

"ïh.Tt if the prémices sUall at aiiy tlme lieeome vacant, or if any reut. or 
any otlier snni hereln agreéd to be paid liy the tenant, .shall Ue due or nn]iai(l, 
or if (lefault shall be made in the iierforniance of any other terni or condi- 
tion herein meiitioned and reserved to be performed T)y the tenant, agents, 
or servants, then and in such event it shall be lawful for the landlord to 
termlnate this lease and to re-enter the siaid preniises and reniove ail persous 
therefroni, or to obtain possession of the premises by sunnnary proceedinsîs 
or othervvise ; and after obtaining possession of such premises the landlord 
sliall relet the same or any part thereof for the whole or any part of tiie 
terni fi-om time to time, as it may deeni best ; and in the event that the 
landlord shall obtain posses.sion by ré-entry, dispossess, sunnnary ))roceed- 
iugs, or otherwise, the tenant hereby agrées to pay the landlord the expansé 
iucurred by the landlord In obtaining possession of said premises. including 
légal expenses and attorney's fées, and to pay snch other expenses as the 
landlord may ineur in pnttiu}; the premise.s in gond order and condition, and 
also any other expense or commissions \vliich may be paid by the landlord 
in and ahout the letting of the sanie ; and the tenant further agrées to pay 
eacli month to the landlord the différence between the aniount to l)e palci as 
reut as herein reserved, and the amonnt of rent which shall be coilected and 
received from the demised'preniise.s for snch month during the residue of tlie 
term herein provided reihaining after the taking possession by the landlord. 
and the overplus, if any, at.tlie termination of the period herein provided for 
shall be paid to the tenant." 

The claimant filed its proof of debt on February 23, 1910, for 
■$6,166.67; this being the différence between the amount of rent; for 
the two terms. The référée disallowed the claim on the authority 
of Re Roth and Appel (D. C.) ,174: Fed. 64, and the décision undoujjt- 
edly sustains bis position. I cordially agrée with Judge Hough that 
the conflicting décisions on this subject are in a state of "hopeless 
confusion," and that an authoritative décision is much to be desired. 
Certainly, neither he nor I can give it, and it wiU probably need the 
intervention of the Suprême Court before the inferior tribunals will 
know what rule to obev. Meanwhile, however, I think the principle 
of Moch V. Market Street Bank, 107 Fed. 897, 47 C. C. A. 49, gov- 
erns the District Courts of this circuit, and requires them to hold that, 
even although the landlord's claim in the présent case was not a fixed 
liability under Bankr. Act July 1, 1898, c. 541, § 63a (1), 30 Stat. 562 
(U. S. Comp. St. 1901, p. 3447), when the pétition was filed, it was 
lic[uidated within the year, and thus became provable as a claim 
founded upon a contract express or implied, under section 63a (4). 
The Case of Moch was followed in Re Dunlop Carpet Co. (D, C.) 
163 Fed. 541, and I shall adhère to that ruling until its error is 
definitely established. 

The careful brief of counsel for the claimant contains the follow- 
ing additional références, which may be added for the sake of conven- 
ience: Re Smith (13. C.) 146 Fed. 923; People v. St. Nicholas Bank, 
151 N. Y. 592, 45 N. E. 1129; Id., 3 App. Div. 544, 38 X. Y. Supp. 
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379; Re Collignon (D. C.) 4 Am. Bankr. Rep. 250; Martin v. Orgain, 
174 Fed. 772, 98 C. C. A. 246; Re Orne (C. C.) 12 Fed. 779; Llynri 
Coal & Iron Co., L. R. 7 Chan. App. 28. 

The order of tlie référée is reversed, and lie is directed to allow 
the çlaim. 



In re EOBINSON. 
(District Court, D. Minnesota, Fourth Division. May 11, 1910.) 

1. BaNKRUPTCT (§ 413*) EXAMINATION DP NONRESIDENT. 

Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 (U. S. Comp. St. 1901, 
p. 3430), provides tliat a court of bankruptcy inay on application require 
auy deslgnated person, who is a compétent witness under the laws of 
the State in which the proceedings are pendiug, to appear in court or be- 
. fore a référée or judge of any state court to be exanilued concerning the 
acts, conduct, or property of a bankrupt whose estate is in process of 
administration under the act. Held that, where it was sought to ex- 
amine a résident of another state in support of credltors' spécifications 
of objection to a bankrupt's discharge, application for an order requlr- 
iug the witness to appear before a référée in bankruptcy and submit to 
examlnation should be made to the fédéral District Court of the district 
whereln the witness reslded. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

2. Bankrdptct (§ 244*) — Witnesses — Examination — Dépositions. 

Where évidence of a nonresldent Is deslred in support of credltors' 
spécifications of objections in reslstence to a bankrupt's discharge, bis 
déposition may be taken accordlng to the laws of the United States un- 
der Bankr. Act, July 1, 1898, e. 541, § 21b, 30 Stat. 552 (U. S. Comp. St. 
1901, p. 3430), providlng that the right to také dépositions in proceed- 
ings under the act shall be determlned and enjoyed accordlng to tbe 
United States laws, then In force or thereafter enaeted, relating to the 
taking of dépositions, except as thereafter provlded. 

[Éd. Note.— For other cases, see Bankruptcy, Dec. Dlg. | 244.*] 

In the matter of Josiah Robinson, bankrupt. Application for an 
order for the examination of George McMasters before a référée in 
bankruptcy in another district in support of a creditor's .spécifications 
of objection to the bankrupt's discharge. Denied. 

W. A. McDowell and W. L. Converse, for bankrupt. 
Bowersock & Hall, for creditors. 

WILLARD, District Judge. In tlie above-entitled matter, the 
bankrupt having filed bis pétition for a discharge, the Fidelity Trust 
Company, ôf Kansas City, Mo., and the Union National Bank, of 
Kansas City, Mo., appeared and opposed the granting of the péti- 
tion. Spécifications of their objections were duly filed, and the case 
was referred to the référée of this division to take the évidence and 
report the same to the court. The matter is still pending before 
him under that order of référence. 

The objecting creditors now présent to the court a pétition alleging 
that they désire to take the évidence of George McMasters, a citizen 
and résident of the county of Rock Island, in the state of Illinois, 

»For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and gênerai manager of the Mutual Wheel Company, a corporation 
of the State of Illinois, in support of their spécification that the bank- 
rupt removed, transferred, and concealed, for the purpose of defraud- 
ing his creditors, within four months of his bankruptcy, certain stock 
of the Mytual Wheel Company. 

The pétition allèges that, by agreement between the creditors and 
the attorney for the bankrupt, the testimony of McMasters was to be 
taken before a notary public at Rock Island, but that M'cMasters re- 
fused to appear before that officer and give his testimony. The cred- 
itors now ask that this court require and authorize the référée in 
bankruptcy in the city of Rock Island to cause McMasters to ap- 
pear before him and be examined, and to bring with him before the 
référée the records and papers of the Mutual Wheel Company. 

The application is apparently based upon section 21a of the Bank- 
rupt act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3430]). The Suprême Court of the United States, on February 
21, 1910, decided the case of Babbitt, Trustée in Bankruptcy, v. 

Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. , and in this 

opinion it said: 

"Hie précise question before us on the présent appeal is whether. in a 
case in vvhich tlie original court of bankruptcy could act snnuuarily, another 
court of bankruptcy, sltting In anotber district, can do so in aid of the court 
of original jurisdietion." 

And it concluded with this déclaration: 

"There is no décision of this court adverse to the anclllary jurisdietion of 
the District Courts as asked to be exercised in this case. Uiwu the wliole, 
we are of opinion that the District Court for the Southern District of New- 
York liad .iurisdiction of the pétition below aud to grant the relief thereln 
prayed for." 

On the same day the Suprême Court decided the case of Abram 
I. Elkus, Petitioner, 216 U. S. 115, 30 Sup. Ct. 377, 54 L. Ed. - — , 
and in that case the court said : 

"The questions suhmltted are: (1) Did the United States District Court 
for the Southern District of New York hâve Jurisdietion to grant an order 
for tlie examinatlou of witnesses, who were résidents of that district, wlien 
the oankrupt proceedlngs in which the examlnatlon was deslred were heing 
adnilnlsteretl in the Northern District of Illinois? (2) Hâve the respective 
District Courts of the United States sltting in bankruptcy anclllary juris- 
dietion to make orders and issue process in said proceedings pending and 
belng admlnistered in the District 'Court of another district'.' On the au- 
thority of Babbitt. Trustée, etc., v. Dutcher et al., just decided, we answer 
botli questions in the affirmative." 

It is thus seen that, if the petitioners bave the right to an examina- 
tion of McMasters under section 21a of the bankrupt act, they can 
obtain it by application to the United States District Court for the 
Southern District of Illinois. Under thèse circumstances, I do not 
feel called upon to décide whether under that section this court "has 
any authority to issue an order requiring McMasters to appear before 
the référée in bankruptcy at Rock Island, or whether it can authorize 
the référée himself to require such appearance. Even if this court 
tlid bave that power, there are certain practical objections in the way 
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of issuance of à subpœna, punishmeht for contempt, and other mat- 
ter? which might be referred to, that justify me in requiring the pe- 
titioners to proceed before the Illinois court. 

It seems to me, however, that the case does not fall under para- 
graph "a," § 31, but rather under paragraph "b" of the same section, 
which is as follows : 

"The riglit to take dépositions In proceedings under thîs aet shall be de- 
tei-niined and enjoyed aecording to tlie United States laws now in force, or 
sneh as may be heréafter énàcted relatlng to the taklng of dépositions, ex- 
cept as berein provided." 

Under that section there are varions ways in which the petitioners 
may proceed, spme of which are indicated in the case of In re Wil- 
liams (D. C.) 123 Fed. 321, cited by petitioners. 

If the petitioners do not care to proceed in the United States Dis- 
trict Court for the Southern District of Illinois, but désire the ap- 
pointment of a çommissioner under section 21b, for the taking of 
testimony in Rock Island, such a commission will be issued upon prop- 
er application made therefor. - 



In re NORTHAMPTON PORTLAND CEMENT CO. 

(District Court, E. D. Pennsylvania. May 28, 1910.) 

No. 3,739. 

âANKRUPTCT (| 61*) ACTS OF BANKKUPTCY— INABILITY TO PaY DEBTS— AD- 
MISSIONS BY DEBTOK. 

Wihere a bankrupt admitted its inabllity to pay its debts and Its willing- 
ness to be adjudged a bankrupt on that ground, it was subject to adju- 
dication over the objection of creditors, though it was not insolvent. 

[Ed. Nbte.^For other cases, see Baukruptcy, Dec. Dig. § 61.*] 

In Bankruptcy. In the matter of the Northampton Portland Cé- 
ment Company. On motion to enter adjudication. Granted. 

W. A. Rex Schultze and Sidney E. Smith, for petitioning creditors. 
Charles S. Yawger, for objecting créditer. 

J. B. McPHERSON, District Judge. This is a creditors' pétition, 
which sets up an admission in writing of the debtor's inability to pay 
its debts and its willingness to be adjudged bankrupt on that ground. 
A creditor was permitted to intervene and to file an answer opposing 
adjudication. The ground of opposition is as follows : 

•'Upon information and belief, he dénies tliat the said alleged bankrupt, 
Northampton Portland Cernent Company, was on the 20th day of April, 1010, 
or at any time since said date, insolvent, wlthin the meaning of the bankrupt- 
cy law, and he allèges that the said Northampton Portland Cément Company 
is pbssGssed of a large plant, conslsting of real and personal property, situated 
at Stockertown, in the state of Pennsylvania, with which plant it is engaged 
in the business of manufacturing and selling Portland cernent, and that the 
said alleged bankrupt is not unable to pay Its debts, and is not Insolvent, and 
was not insolvent at the time the pétition herein was flled against it." 

•For otber cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The présent motion is made upon the grounds (1) that theansvver is 
too vague and indefinite to call for further inquiry ; and (3) that, even 
if it were amended so as to set eut in détail sufficient f acts to require 
investigation in a prpper case, an inquiry in this case would be super- 
fluous — the reason being that insolvency is npt essential when the act 
of bankruptcy is an admission of inability to pay debts and a willing- 
ness to be adjudged hankrupt on that ground. 

It is unnecessary to pass upon the first of thèse reasons, since in my 
opinion the second must be sustained. The Suprême Court bas de- 
cided in West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 
1098, that: 

"As a deed of gênerai assigument for the Iienefit of credltors is made by the 
bankruptcy act alone suflicient to justify an adjudication in' involuntary banli- 
ruptoy agalnst the debtor niaking sueh deed, without référence to hls solvency 
at the timé of the flling of the pétition, the déniai of insolvency by way of 
défense to a pétition based uiwn the maldng of a deed of général assignmeut 
is not warrauted by the bankruptcy law." 

The reasoning of the court in support of this ruling applies with 
equal force when the pétition is based upon the bankrupt's admission 
that he cannot pay his debts and is willing to be adjudicatedupon that 
ground. Upon the authority of the foregoing case the pending mo- 
tion must be granted. 

The clerk is directed to enter the adjudication., 



KEYSTONE BANK v. SAFETY BANKING & TRUST CO. 
(Circuit Court, E. D. Pennsylvania. May 27, 1010.) 

No. 080. 

Trial (% 259*) — Rbquested Ciiakge— Form. 

An oral request to charge, made after the charge had heen deîivered 
and as the jury was about to retire, was properly refused, under the rule 
that sucli requests must, be plainly written and so franied that the court's 
answer wlir be full, direct, and èxpllcit by a simple atlirtnation of néga- 
tion, and that a eopy shall be presented to the court and the opposite 
counsel at the close of the évidence and before argument. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 648; Dec. Dig. § 
259.*] 

At Law. Action by Keystone Bank against the Safety Banking & 
Trust Company. On defendant's motion for new trial. Deniéd. 

Carr, Beggs & Steinmetz, for plaintiff. 
John C. Gilpin, for défendant. 

J. B. McPHERSON, District Judge. The only question that needs 
attention upon this motion arises upon the following facts: The suit 
is brought on a certificate of deposit, and under its terms the défendant 
could bave resisted recovery on the ground that demand for payment 
was necessary before suit, and that a proper demand had not been 
made. No such question was raised during the trial, however, and al- 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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though the défendant presented four requests for instruction (thc 
fir.st and fourth were withdrawn before the court delivered its charge) 
nbne of ,them asked for an instruction upon the subject of demand. 
But after the charge had been delivered, and as the jury was about to 
retire, the defendant's counsel made an oral request for instructions 
upon that subject. The stenographer's notes show what took place 
at that time between the court and counsel, and it is net necessary to 
repeat the colloquy. It is enough to say that the court pointed eut 
that the request was in violation of the rules of practice, and for that 
reason refused' to comply. The défendant asked for an exception to 
this refusai, and I held the matter under abeyance in order to consider 
it further. This I hâve since done, but without seeing ariy reason to 
change the opinion I thein entertained — that the défendant was entitled 
neither to the instruction nor the exception. The rule of the Circuit 
Court, which I think sustains this position, is as f ollows : 

"Points upon which the opinion of the court is deslred on the trial of the 
cause, shall be plainly written, and so framed that the answer of the court 
will be full, direct, and expllclt, by a simple affirmation or négation. A eopy 
èf the points shall also be presented to the court and the opposite counsel at 
thè close of the évidence and before the commencement of tlie summlug up. or 
the court may, at thelr discrétion, refuse to charge the jury upon the points 
propoSed." 

The other reasons for a new trial do not call for spécial notice. 
The motion is refused. 



HAMILTON V. LOEB. 

(Circuit Court, E. D. Pennsylvanla. Juue 10, 1910.) 

No. 340. 

1. COUBTS (§ 371*) — FEDERAL COURTS— PrOCEDUKE. 

A fédéral court must décide a point for itself, when it bas not beeii 
passed on by the courts of the state under which it arises. 

[Ed. Note, — For other cases, see Courts, Cent. Dig. § 972 ; Dec. Dig. § 
371.*] 

2. Corporations (§ 244*) — Stockholder's Double Liauilitt. 

Under Const. Mlnn. Art. 10, § 3, making stockholders in certain corpo- 
rations liable to the amount of their st.o"k, and under IJev. Laws Mlnn. 
1905, §§ 2803, 2864, regulating transfeis of stock, a transférée, who bas 
never been a stockholder on the corporate Iwxiks, nor enjoyed a sto'ck- 
holder's privilège, nor held hlmself out as a stockholder, and bas not 
destroyed the reglstered owner's primary liability, cannot be charged 
wlth double liability, regardless of bis liability to the régis tered owuer. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 244.*] 

At Law. Action by Charles R. Hamilton, receiver, against Ferdi- 
nand L. Loeb. On final hearing. Judgment for défendant. 
George Wentworth Carr and James E. Trask, for plaintifï. 
Abraham Israël and John G. Johnson, for défendant. 

J. B. McPHÉRSON, District Judge. This is an action at law. 
After the évidence had ail been offered, each side asked for binding 

•For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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instructions, and thereby submitted the décision of ail questions to 
the court. In my opinion, the défendant is entitled to a gênerai ver- 
dict; but I thinic I should add a stat'ement of my reasoiis for this 
conclusion. 

The, suit is brought to enforce the double liability imposed by the 
Constitution and the statutes of Minnesota upon stockholders in cer- 
tain corporations. The plaintiiï is suing in behalf of the creditors of 
the Evans-Johnson-Sloane Company, and his right to recover must 
rest upon the ground that the défendant is liable as a holder of stock, 
within the meaning of the Minnesota law. The facts are thèse : On 
February 25, 190.5, certain shares were assigned to the défendant by 
an instrument of writing, and were paid for by him. Thereupon 
delivery was made of the certificates, indorsed in blank ; but no 
transfer was ever made upon the books of the corporation. The con- 
stitutional provision is as follows: 

"Bach stockliolder in any corporation (except those organizert for the pur- 
pose of earrying on any kind of mannfacturlng or meelianical business) sliall 
lie liable to the amount of the stocli held or owned by liini." Const. Miun. 
art. 10, § 3. 

Sections 2863 and 28G4 of the Revised Laws of Minnesota are as 
follows : 

"Transfer of Stoclv. — The delivery, by the rightful owner or by one by 
liini Intrusted therewith, to a bona flde iiurchaser or pledgee for value, of 
a certiBcate of stock duly trausferred in writing by the liolder personally, or 
aceonipanied by his power of attorney atithorizing such transfer, shall be 
snfflcient to transfer title, but shall not affect the right of the corporation to 
pay any dividend thereon, or to treat the holder of record as the owuer lu 
fact, until snch transfer has been recorded on Its books, or a new certiflcate 
issued to the transférée, who, upon delivery of the former certiflcate to the 
treasurer, shall be entitled to receive such new one. 

"FJffect of Transfer — Stock Books. — The transfer of shares is not valid, 
except as between parties thereto, until it is regnlarly eutered ou the books 
of the c-ompany, so far as to show the names of the perspns, by and to whom 
transferred, the number or other désignation of the shares, and the date of 
the transfer; but such transfer .shall not in any way exempt the person niaking 
the transfer from any liabilities of said corporation whieh were created prier 
to such ti-ansfer. The books of the company shall be so kept as to show In- 
telligeutly the original stockholders, their respective interests, the amount 
which has been paid in on their shares, and ail transfers thereof, and such 
books, or a correct copy thereof so far as the items mentioned in this section 
are coucerned, shall be subject to the inspection of any person desiring the 
same." 

One of the by-laws of the Evans-Johnson-Sloane Company pro- 
vides that: 

"Section 1. The stockholders of said company shall be entitled to certifi- 
cates of stock signed by the président and secretary, with the corporate seal 
affixed thereto, and shall be numbered and registered as issued. 

"Sec. 2. Transfer of stock shall be made only ou the books of the com- 
pany, either in person or by attorney, and the possession of said stock shall 
not be regarded as évidence of ownership of the same unless issued or duly 
transferred to the person holding the same." 

The controlling question of law is whether, under the facts just 
stated, the défendant can be charged with the double liabihty of a 
stockholder. The question has never been decided by the Suprême 
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Court of Minnesota, as a brief référence to the cases will I think 
make ciéa'r. In Baldwin v. Canfield, 26 Minn. 43, 55, 1 N. W. 361, 
371, 376, the subject seems to hâve corne béfore the Suprême Court 
of the State for the fîrst.time. It appeared that a stock certificate had 
been delivered by way of pledge, but that no transfer had been made 
tupoh thé books of the corporation. Nevertheless the transfer was 
held to be valid, the court saying : 

"Provisions of thls klnd are intended solely for the protection and bene- 
fit of thé corporation. They do not Ineapacitate a shareholder from trans- 
ferring his stock without any entry upon the corporation books. * * * 
Exeept as agalnst the corporation, the owner and holder of shares of stock 
may as an Incident of hls right of property transfer the same as any other 
Personal property of which he is owner. It appearing in this case that the 
eertiflcates of stock (the évidence of title to the same) vcere delivered to the 
plaintitfs In pledge and as security for the payment of the notes and the 
return of the gas stock loaned, the court \ie\ow was right in findlng the plain- 
tlffs to he bona fide holders of the shares represented by said eertiflcates as 
collatéral security." 

The plaintiffs were the transférées of the stock, and were seeking 
to en force their rights as such. 

In Nicollet National Bank v. City Bank, 38 Minn. 85, 35 N. W. 
577, 8 Am. St. Rep. 643, the plaintifï, an assignée of stock, sued for 
damages because the défendant corporation had refused to transfer 
the shâres upon its books. It was said, approving Baldwin v. Can- 
field: ' 

"The assignaient to the plaintiff without a transfer on the books of the 
bank did ndt constitute a complète transfer In merely légal contemplation, 
so as to effect an actual substitution, of shareholders binding upon the cor- 
poration. But as between the immédiate parties to the transaction, the as- 
signment was efCeetual, and would be recognized and enforced, at least in 
equity, as agalnst ail parties not showing a superior right." 

In Joslyn v. St. Paul Distilling Co., 44 Minn. 183, 46 N. W. 337, it 
appeared that a certificate of stock in the défendant company had 
been issued to Lizzie M. Hicks, and the purpose of the suit was to 
cancel the certificate upon the ground that she had fraudulently ob- 
tained it, and that the plaintifif was the real owner of the stock. The 
trial court had jurisdiction qf thé parties défendant, but did not obtain 
possession of . the certificate issued to Mrs. Hicks. In refusing the 
relief prayed, upon the ground that possession of the certificate was 
essential, the court said : 

"The character ând qualities of stock eertiflcates are the only questions In- 
volved hère. If they are to be treated as if they were shares themselves, and 
when properly transferred, as passing to the assignée ail the équitable rights 
of the holder, and the légal right to be admitted as a shareholder on the books 
of the association,, it must foUow that, upon a regular assignment and delivery 
of the eertiflcates, there lias been transferred to the purchaser the fuU légal 
and équitable ownership of the shareholder's contract, with ail the indicia of 
such ownership. While there bas been some différence of opinion upon this, 
the welght of authority is undoubtedly, that where a corporation having au- 
thority to issue a stock certiflcate does issue such a certificate, wherein it 
is siflirmed, as In the case at bar, that a designated person is entitled to a 
certain number of shares of stock, transférable only on the books of the as- 
sociation, on the Indorsement and surrender of the c»ertifleate itself, it there- 
by holds out to persons who may deal in good faitli wlth the person named 
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in the certlflcate tliat he Is the owner, and has capacity to transfer the 
shares. There is in the certlflcate, which évidences and represents the shares, 
the assurance of the corporation to the commercial wprld that no prior right 
to the stock can be obtàined, unaccompanled by possession of the certlflcate, 
and tuât the shares shall not be transferred upon the books of the corpora- 
tion unless the certlflcate is flrst surrendered. * * • 

"The certlflcate itself mnst be regarded as a contlnulng affirmation of the 
ownershlp t>y the person to whom it has been issued, and of his power over 
and right to sell the stock, until thls power and right has lawfully termlnated. 
It is clear that at any tinie, at least prior to the commencement of thls action, 
a purchaser of the certlflcate, in good faith, from Mrs. Hicks or her asslgns, 
would hâve had the right to rely on the certlflcate securing to him the shares 
of stock it represented and evldenced"— citing numerous cases. 

In Lund v. Wheaton- Roller Mill Co., 50 Minn. 36, 52 N. W. 268, 
36 Am. St. Rep. 633, Baldwin v. Canfield was again referred to with 
approval, and it was decided that a sale and transfer of corporate 
stock, although not entered on the books of the corporation, is effectuai 
as between the parties, and takes precedence of a subséquent attach- 
ment in behalf of a créditer of the vendor. The dispute was between 
the assignée and the attaching creditor. In Prince Investment Co. 
V. St. Paul, etc., Land Co., 68 Minn. 121, 70 N. W. 1079, it was 
again decided that an owner of stock in a corporation is not in- 
capacitated from transferring it, even if the transfer thereof is not 
enterêd upon the books of the corporation, and that an assignée of 
such stock without a transfer upon the books of the corporation has 
an équitable title which will be protected as against ail parties not 
showing a superior right. The corporation was seeking to enforce 
a lien on the stock against the vendor, and was denied such right be- 
cause it had had prior notice of the vendee's title. In the course of 
the opinion the court said also: 

"Wliile the statute ought not to be so construed as to interfère with the 
eale and transfer of stock as Personal property, yet it is quite appropriate 
and necessary that there should be record évidence on the books of the Com- 
pany concluslve as to the right to vote and receive dlvidends. Otherwise the 
corporation mlght frequently be greatly embarrassed, and Its rights eudan- 
gered, by the claims of parties asserting the right to vote and receive dlvi- 
dends. If the transférée omits to hâve the transfer registered, he thereby 
waives his right to vote and receive dlvidends as against the corporation, 
whatever niay be his subséquent right against the transferror reeeiving such 
dlvidends as trustée. Thls provision relatlng to transfer ou the books of the 
corporation is, therefore, solely for the protection and benefit of the corpo- 
ration." 

In none of the foregoing cases was the subject of double liability 
either involved or considered. Some of the following décisions are 
concerned with varions phases of this question. In re People's Insur- 
ance Co., 56 Minn. 180, 57 N. W. 468, was primarily a question of 
practice. The court decided that in the proceeding then before the 
court the constitutional or statutory liabiUty of a stockholder for 
debfs of the corporation could not be enforced ; but the court went 
on to consider a stockholder's liability upon an unpaid subscription 
(not his double liability), and held that his liability for an unpaid sub- 
scription 4oes not continue after the stockholder has transferred the 
stock (except where the transfer was for the purpose of defrauding 
creditors), but that the transférée of such stock was solely liable for 
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the unpaid subscription. In Oison v. Cook, 57 Minn. 552, 59 N. W. 
635, the method oi procédure to enforce the double liability of stock- 
holders was considered, and it was held that in the particiilar form 
that had been there adopted such liability could not be enforced. But 
the court declared that one who had acquired stock in a banking cor- 
poration incurred the stati'Utory liability, not only in respect to corpo- 
rate debts contracted after he became a stockholder, but also in re- 
spect to debts contracted before that time. No question concerning 
the effect of failure to transfer the stock upon the corporation books 
was involved. The case of Basting v. Northern Trust Co., 61 Minn. 
307, 63 N. W. 731, only decided that upon the facts in that case there 
had been a sufficient transfer of stock upon the corporate books, and 
a sufficient mutual récognition by the corporation and by the transférée 
of the relation of stockholder, to change the équitable ownership of the 
stock into a légal ownership, so as to make the transférée liable to the 
corporation for the payment of calls on the stock — not for the pay- 
ment of the double liability. In the course of the discussion the court 
said: 

"Our conclusion is that the act of the eonipaiiy In malilng thls entry lu the 
stock account of the transfer of title by exécution sale to the défendant was 
not only a clear récognition of It as a stockholder, but a sufficient, although 
informai transfer of the stock on the corporate books to bring the défendant 
in privity with, and make it liable to, the coriwration. In purchasing stock. 
the transférée impUedly agrées with the transferror to pay ail future calls. 
Accordlng to the doctrine of this court, the person for whose beneflt a prom- 
ise is made may enforce it, though he bô a stranger to the contraet and to 
the considération. A transfer on the corporate books is designed for the beu- 
efit of the corporation Itself. In vlew of thèse facts, and keeping in mlud 
the distinction between an action against the transferror, wbere the corpo- 
ration has never recognized the transférée as a stockholder, and refuses to 
look to him for payment of the call, and an action against the transférée. 
where the corporation has elected to accept him as a stockholder and to look 
to him for payment, it may be doubtful whether there is any sound priiiciple 
upon which it can be held that the absence of a transfer of the stock upon 
the corporate books is ever available as a défense in favor of a transférée who 
is liable to his transferror in case the latter has to pay, But it is not, neces- 
sary to décide that question in this case." 

Oswald V., Minneapolis Times Co., 65 Minn. 254, 68 N. W. 15, 
merely preserited again the question of fact that had previously been 
determined in Basting v. Northern Trust Co., supra. In Hunt v. 
Reardon, 93 Minn. 375, 101 N. W. 606, an effort was made to enforce 
the double liability upon 15 shares that had been issued in the name 
of the defendant's wife. The décision of the casé depended wholly 
upon questions of fact, and on the évidence then laid before the court 
it was held that the défendant had always been the owner of thèse 15 
shares, and that, although they had been issued in his wife's name, 
he continued to be the owner and was subject to the statutory liability. 
Gunnison v. United States Investment Co., 70 Minn. 292, 73 N. W. 
149, decided that a shareholder in a corporation could not affect his 
constitutional liability for the prior debts of the corporation, even by 
a bona fîde sale of his stock to a solvent party and a transfer thereof 
on the books of the corporation. The court declared that it was en- 
tirely compétent for the Législature to regulate the transfer of shares 
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in a corporation, and to déclare the èffect of such transfer if no impair- 
ment of liability as fixed by the Constitution was made. Such Ha- 
biUty, it was said, may be increased, but cannot be diminished, by the 
Législature; the court being of opinion that: 

"The prohibition agalnst the trant^fer of shares in a corporation, so as to 
affeet the liability of stocklioklers for existing debts of the corporation, is 
absolute." 

The case is wholly concerned with the power of a registered stock- 
holder to affeet his liabihty by the sale of his stock. Dent v. Matteson, 
70 Minn. 519, 73 N. W. 416, arose under the national banking act, 
and merely décides that, where a stockholder of a national bank died, 
and the stock was distributed to his widow, heirs, and next of kin, but 
without being transferred on the books of the bank, the distributees 
were liable in respect to an assessment upon thèse shares, but only to 
the extent of the assets received by them from the estate. The case 
is put upon the ground that the estate continued to be liable, as the 
following quotation will show: 

"We are clearly of the opinion that, as a gênerai rule. the statutory or 
constitutlonal double liability of a stockholder survives his death, whether 
the corporate Indebtedness was incurred before or after his death, and 
whether the corporation beconies Insolvent before or after his death. One of 
the very ohjects of organlzlng corporations Is to prevent the death of any of 
Its members from interfering with the business or affairs of tlie concern. The 
stockholder's contract does not contemplate a hiatus In liability resultlug 
from his death. Whether he Is living or dead, there niay be no assets out of 
whlch the liability can be satlsfled. But the liability contra cted by the stock- 
holder does not terminate with his death. llis is a contlnulng contract. He 
contraéts for a liability whlch is to continue, at least, until his stock Is trans- 
ferred to another on the books of the eompany, or until such a transfer is 
rlghtfuUy deœanded." 

In Harper v. Carroll, 66 Minn. 487, 504, 69 N. W. 610, 1069, the 
f acts that are now pertinent thus appear : It was shown that Hill had 
transferred certain stock to Jenks. This transfer was not entered on 
the books Of the bank, but a transfer of the same stock was afterwards 
entered f roiri Hill to â^ tnah named Shepherd. Up to the date of this 
latter transfer, therefore, Hill appeared on the books of the corpora- 
tion, to be the holder of the stock. Hill and Jenks were two of the 
parties défendant to the suit, and Hill filed a cross-bill against Jenks 
to compel him to respond to the creditor, who as plaintiff wàs seeking 
to enforce the double liability upon this stock. Hill contended that as 
between him and Jenks the latter was primarily liable on the stock, 
even' although he had failed fo register the transfer. But the court 
said : 

"We need not consider whether or not under thèse circumstances Jenks 
would, at the élection of the credltors, be liable directly to them. * * « 
We are satisfled that in any event the credltors need not undertake to enforce 
such liability agalnst Jenks, or accept the beneflt of any such attempted en- 
forcement of the same by HIH. They are entitled to look solely to the liabil- 
ity o£ the persons who appear by the books to hâve been stockholders. IIow- 
ever, under the circumstances, we see no objection to Hill retainlng his prés- 
ent hold on Jenks for the purpose of compelllng contribution by the latter in 
this action for any sum whlch the former niay be comiielled to pay on a 
judguient agalnst him herein, after he lias paid the same." 
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In Minneapolis Base Bail Co. v. City Bank, 66 Minn. 441, 69 N. W. 
331, 38. L. R. A. 415, it was décided that a receiver appointed to se- 
quester the assets of an insolvent corporation had no authority (ex- 
cépt iil cases where it was otherwise provided by statute) to enforce 
the double liability of the stockholders for the debts of the corporation. 
Such liability was declared not to be an asset of the corporation, as 
are unpaid stock subscriptions, but to be a liability belorigîng- directly 
to the creditors, and to be enforced only by them. "The corporation 
cannot enfoi-ce it. ' It is no part of its assets." 

Marfcéll v. Ray, 75 Minn. 138, 77 N. W. 788, merely decided that 
where an executor, pursuant to the provisions ôf a will, procured stock 
which stood inhis own namè on the books of a corporation to be trans- 
ferred to himself as executor, the estate was primarily liable upon the 
subséquent insolvency of the corporation, and the executor was only 
secondarily liable on such stock. In Tiffany v. Giesen, 96 Minn. 488, 
105 N.' W. 901, the double liability was held to be enforceable, al- 
though the stockholder had transferred his stock on the books of the 
corporation in good faith for a valuable considération. ' It was decided 
that the original stockholder was liable in an independent action, and 
that the transférée need not be made a party; the court saying that, if 
' it was desired to hâve the transférée made a party on the groùnd that 
exécution might be enforced against him in the first instance because 
of his primary liability, the original stockholder should hâve made ap- 
plication for that purpose. 

It is apparent, I think, from the foregoing citations, that the ques- 
tion Under considération is still opert in Minnesota, and it follows, 
therefore, that a fédéral court is bound to décide the dispute for itself . 
As my décision will certainly be reviewed, I shall not enter upon an 
elaborate discussion of the cases in which the opposing views of the 
question are maintained. They are referred to in the brief s of counsel, 
and will be prèsented to the Court of Appeals. In my judgment the 
weight of authority supports the proposition that, where a, transférée 
of certificates of stock has never been a stockholder upon the books 
of the corporation, and has neither enjoyed the privilèges of a stock- 
holder nor held himself out as such, and has not destroyed the primary 
liability of the registered owner, he cannot be ch'ar'ged with the double 
liability. Whether he m^y be liable to his vendor in case the latter 
(being the registered owner) has been compelled to pay is a separate 
question, and neied not now be considered. 

, I further find that the défendant was not a registered stockholder, 
he did not hpld himself out as such, he has in no way interfered with 
the liability of his vendors, who were and are the registered owners of 
the stock, and he did not exercise any of the privilèges of a stock- 
holder, or take part as such in the management ôf the çorporate af- 
fairs. Under such circumstances, I think he is not exposed to the 
liability declared by the Minnesota law. 

The clerk is directed to enter a finding in favor of the défendant, 
upon which judgment may bé entered in due course. 
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UNITED STATES T. BAUMERT et al. 

Pistrlct Court, N. D. New York. May 23, 1910.y^, 

L Ceiminai, Law (§ 211*)— Pbeliminart Waebani^Fqtjndation. 

Under Const U. S. Amend. 4, providing that no warrant shall Issue but 
on probable cause supported by oath or affirmation, a fédéral court bas 
no Jurisdlctlon to direct the Issuance of a warrant on an information 
made on the Information and bellef of the Dnited States district attor- 
ney alone; but it must be supported by proof establishiug probable cause, 
to wit, légal évidence that a crime bas beeu commltted and that there la 
probable cause and bellef that the accused Is gullty of the commission 
thereof. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dlg. §§ 420-430 j 
Dec. Dlg. § 211.*] 

2. iNDICTMBaST AND INFORMATION (§ 36*) STAXUTES. 

Rev. St § 1014 (U. S. Comp. St. 1901, p. 716), providing that for any 
crime or offense against the United States the offender may, by any Judge 
or justice of the United States, or by any commissloner of a Circuit Court 
to take bail, çr by any chancelier or judge of a Suprême or superior 
court, chief or flrst Judge of common pleas, mayor or other uiagistrate of 
the State, where he may be found and agreeable to the usual mode of 
process against the offender of the state or the ofCender of the United 
States, be imprisoned or bailed as the case may be, and providing for the 
return of process for the reeognlzance of wltnesses, etc., relates to pre- 
limlnary examinatlons and bas no application to prosecutions by informa- 
tion. 

[Ed. Note. — For other cases, see Indlctment and Information, Dec. 
Dig. g 36.*] 

3. Indictment and Information (§ 9*)— Necessitt op Complaint. 

An Indlctment may be found and presented by a grand jury withoijt a 
prellmlnary formai complaint or prlor arrest 

[Ed. Note. — For other cases, see Indictmeut and Information, Dec. Dlg. 
S 9.*] 

4. INDTCTMENT AND INFORMATION (§3*) INFORMATION BT UNITKD STATES AT- 

TORNEY— MISDEMEANOB8. 

A prosecutlon for an offense not punishable by Imprisonment In a pen- 
itentiary or state's prison may be instltuted by the Dnited States attor- 
ney by the filing of an information supported by oath or affirmation and 
showing probable cause. 

[Ed. Note.— For other cases, see Indlctment and Infotmatiwi, Cent. Dig. 
|§ 9-23; D«c. Dlg. S 3.*] 

6. Ceiminal Law (§ 211*)-^Infobmation — Evidence "Spppobted bt Oath ob 
Ajffibmation. 

Rev. St § 1022 (TJ. S. Comp. St 1901, p. 720), provides that certain of- 
fenses may'be prosecuted either by Indlctment or information flled by the 
district attomey, and Const Amend. 4, déclares that no warrant shall be 
issued but on probable cause supported by oath or affirmation. Held, 
that the çonstltutlonal provision does npt require that the oaths or af- 
firmations of the Bupporting witnesses be tal^en In open court or before 
the judge issùing the warrant or dlreetlng its Issuance, but that the In- 
formation Is so supported where It Is aecompanied hy the évidence of wit- 
nesses sworn before a United States commissloner on a prellmlnary ex- 
amlnatlon, properly taken and certified, or when aecompanied by the affl- 
davlts made on oath of wltness sworn before any officer authorized by 
law to take and éubscrlbe such oaths or affirmations. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. fS 420-430; 
Dec Dlg. S 211.*] 

'For othar cmu se* game topic £ i muubsb In Dec. & Am. DIgi. 1907 to date, & Rep'r Isdexei 
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6. CeIMINAI, liAW (§ 211*) SUPPORTING AfFIDAVITS — iNSUFPICIENCr. 

An Information for viplatiug fhe pure food law was sworn to on Infor- 
mation and bélïef'by tlie United States district attorney supported by 
certain letfers purportlng, but not proved, to Ijave, been written or au- 
thorized by accused taking issue vvith the Agrlcultural Departnient's clalm 
of violation ; also a statement not in tlie forni of ati' affidavlt, by an analyst 
oC the Agrieulttira:! Department, to wliich was attaelied a notary's certifl- 
cate that it had been subscribed 'ànd sworn to. etc. Tlie paper eontalned 
no Vfeû'ne, nor wfts- tliére any certiflcate attached to it showing that tlie 
perêbn dértifying it was'a iiotary or âuthorized to talce and eertify oaths 
aiidaffirmatioiis, and that it was talcto and «libseribedas required by the 
laws'Of'the state. etc. ' ift'Zt?, ■ that the iiiformatlon was not sufiielently 
prtf\<êd to Justify the iSBiîance of proeess.^ 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 420^430; 
Dec. Dlg. § 211.*] ' '■ ■ 

Information for violation of the pure food and dnig law of the 
United States by George B. Curtiss," District Attortey, against Frank 
J. Baumert and others. On motion for process. Denied. 

George B, Curtiss, U. S. Atty., for the application; 

RAY, District Judge. The information, as to ail materîal alléga- 
tions, is"made oh information and belief, and charges the shipping, etc., 
in interstate comfnerce betweeij Antwerp, N. ■ Y., and points in the 
state of PennSylvania, of misbranded cheese, in violation of the so- 
called "Pure Food and Drug Law" (Act June 30, 1906, c. 3915, 34 Stat. 
768 [U. S. Comp.' St. Supp. 1909, p.- 1187]). ^'' ■ 

Annexed to the information which is verified by the oath of Geo. B. 
Curtiss, United States attorney for the Northern district of New York, 
to tïie effect that the allégations are, true except 4^ i to the matters 
therein stated to be alleged uponii^formation- and, belief, and that as to 
those matters he believes it to be true, are: (1) Letter of Wade H. 
Ellis, Acting- Attorney General of the United States, inclosing "copy 
of report and other documents transmitted to this department by the 
Secretary of Agricùltu're relative to the apparerit violation of the food 
and drug act by F. X. Baumert & Co., New Yqrk, in the shipment of 
misbranded cheese frorn Antwerp, N. Y., to Détroit, Mich.," and di- 
recting that "immédiate and proper action" be taken in the matter. 
Also, what purports to be a letter from F. Baumert &Co., under date 
of August 3, 1909, to the chief of the Food ànd Dfug' Inspection Lab- 
oratory, New York City, stating that the fîrm has been charged with 
màking ànd selling à misbranded "Neufchatel cheese," but taking issue 
with and denying the charge as to misbranding, while admitting the 
lirm made and sold the cheese of which the sample referred to was a 
part. There is no proof that the défendants, or the fîrm of which they 
are members, wrote or authorized this letter. Also, a statement signed 
by J. G. Riley, Analyst, United States ^ Department of Agriculture, in 
which he says he has examined a sample of cheese labeled: "Crown 
Brand Neufchatel Cheese.', "Made in the staté of New York from 
partly skimmed mîlk"^atld wliich, he believes to be the sample pur- 
chased from, McÇann & Co. at Pittsburgh, Pa., on or about June 35, 
1909, by Inspecter C. A. Meserve of the United States Department of 

'For other cases see same topic & S number in Dec. & Am. pigs. l'JOTto date, & Rep'r Indexes 
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Agriculture and designated by him as "I. S. No. 26086-a"; and that 
he has made a careful ànalysis of samè and found that "it is not Neuf- 
chatel cheese." This statement is not in the form of an affidavit, has 
no venue, but, after the signature of J. G. Riley, contains the following 
certificate, "Subscribed and sworn to before me at Washington, D. C, 
this 5th day of November, 1909." Signed: J. G. Shebley, Notary 
Public.' The seal of: the notary, bearing the words "J- G. Shebley, 
Notary Public," is attached. There is nothing to show that Shebley 
was a notary when he certifàed the paper, or that he was authorized to 
take affidavits or administer oaths in Washington, D. C. There is 
also attached a statement purporting to be that of McCann & Ço. 
showing where that' firm purchased the cheese, and what purports to 
be a letter of F. X. Baumert & Co., dated July 31, 1909, addressed to 
chief of the United States Food and Drug Inspection Laboratory, Pitts- 
burgh, Pa., referring to the spécimen "I. S. No. 86086-a," and admit- 
ting the making of the cheese from which that spécimen came and the 
selling of same to McCann & Co., but asserting that such firm would 
présent proof that the finding of the ahalyst of the department was 
an error. There is no proof or even afhdavit that the letter was writ- 
ten by the firm or authorized by it. The information expressly states 
that thèse letters are the sole basis of the information and belief of the 
United States attorney. 

But assurhing that' the letters show they were written by the défend- 
ants' firm, they do not admit any offense against the law, but deny. 
At most they admit the making and sale in Interstate commerce of the 
cheese while denying that same offends against the law. They assert 
it was and is just what the brand says, domestic made Neufchatel 
cheese ; that is "Cro\yn Brand Domestic Neufchatel Cheese. Made in 
the State of New York frorn partly skimmed milk." 

We bave, then, as the only évidence (if it be évidence) of the com- 
mission of the offense charged in the information on information and 
belief, this Statement bf Analyst Riley verified as stated, who says the 
cheese "is not a Neufchatel cheese." 

This paper is filed with and attached to the information. On this 
information, supported by' thèse papers and others, now referred to, 
can this court issue process and cause the arrest of the défendants ac- 
cuse;d? . 

A supplemental information on information and belief has annexed 
the affidavits of James W. Chesewright, made at Pittsburgh, Pa., and 
that of Charles A. Meserve, made at the same place, the last being 
taken before a United States commissioner, showing the sale and pur- 
chase of the sample of cheese referred to. It raises the plain question 
whether an information made solely on information and belief and 
giving as the sources of such information certain letters and affidavits 
taken out of cburt and outside the jurisdiction of the court which 
are attached to and filed with the information, such affidavits tending 
to support the charge, is sufficient. There is no substantial doubt 
that offenses against this act may be prosecuted by information duly 
filed. 

179 F.— 47 
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Itiis Gleat that the court has no jurisdiction to direbt the îssuance of 
a- warranfon ati infortnation iàled, made on thé information and belief 
of the United States attômey alone. It must be supported by proof 
establishing probable cause; that is, by légal évidence that a crime 
has' been committed and that there is probable cause to believe the ac- 
cused guiltyof the commission thereof. 

The Constitution of the United States (Amend. 4) has wisely pro- 
vided that: 

"No warrant shall Issue but upon probable cause supported by oatli or 
affirmation." 

Hgwever convenient and inexpensive it might be to ignore this pro- 
vision of the Constitution, , a due regard for the rights of the citizen 
and. the danger of gross abuses of the old system which had its basis 
ini the now exploded idea that the king — that is the gpvernment — can 
do no wrong, led to the adoption of this amendment to the Constitu- 
tion., But it may be and is contended that this provision is complied 
with when an information setting forth on information and belief the 
facts claimed to exist is filed accqmpanied ,by the mère aflidavits of 
third persons cognizant of the facts, takenout of court by any ofhcer 
authorized by lav^^ to take and certify affidavits ; that in such case 
the information is supported "by oath or affirmation"; and that it is 
not necessary that the évidence be given in court or before the officer 
issuing or directing the issuance of the warrant. Jn s,hort, the conten- 
tion is that affidavits taken in various states, judicial districts, and ju- 
risdictions ; before United States commissioners, notaryi publics, and 
judges, mg-y be filed with the information made solely-on information, 
and .behef, and that the charge made in the information is then sup- 
ported "by oath or affirmatipn." If this construction, is to prevail, this 
information is sufficient, provided a mère signed statement with a cer- 
tificate attached signed by some comrnissioner, notary, or judge, that 
it was sworn to on a certain day at a certain place, constitutes a légal 
affidavit. ,., ■ , , 

Hughes, pederal Pi;-ocedure, p. 43, says: 

"A ;eomplaint to.justifyau information must show personal knowledge and 
probable cause." ; ::: 

On this point the author sites Johnston v. U. Sv, 87 Ked. 187, 30 C. 
C. A. 612; U. S. v.\Tureâûd (C. C.) 20'î^ed. '6^1. The Johnston Case 
is not in point hère, aS there thé affidavit ofD'udlëy in support of the 
information, which was signed but not verified.'by the United States 
attorney, sp far as appears, was taken before thè judge of the District 
Court who issued the warrant. The affidavit stated, conclusions merely 
and not facts. The court said : 

"The affldaylt.. on which the information was based was wholly insuffi- 
cient to warrant the arrest and. trial of the plaintif? in error, and is alto- 
gether too gênerai in terms as to the offense against the TJnlted States said 
to hâve Been eopimitted, ànd it shows no khowledgé, information, or eveii 
helief on ttie part of the affiant as to the gullt of the party eharged beyond 
the bare statement that 'there is probable cause to believe that the said of- 
fense has been committed by P. T. Johnston.' However false tlie affidavit 
may be, it would be next to impossible to assign and prove perjury on it." 
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While the case speaks of àffidavits as the fouridâtion of an informa- 
tion, it is silent on the question whether they must be taken before the 
court or judge issuing the warrant. United States v. Tureaud (C. C.) 
20 Fed. 621, is in point on the question that an information on in- 
formation and belief and supported by an aiifidavit or àffidavits made 
on information and belief is sufficient, but is not in point on the ques- 
tion whether or not the àffidavits must be taken before the judge or 
court granting the warrant, except as we might infer, that an affidavit 
taken before a United States commissioner will be deemed sufficient. 
In that case the affidavit in support of the information was taken be- 
fore a United States commissioner and not the judge ;^ but the point 
was not raised, so far as appears, that it should hâve been taken by 
the judge holding the court, or directing the issuance of the warrant. 
In that case the court said : 

"The procédure by information, therefore, after it was aeted upon by tliis 
amendment, . Ipst its prérogative function or quality. It could not thereaftér 
be tlie veliiclè of preferring any arbltrary accusation — not by tlie king, be- 
cause we liare in the dëpartment of criminal law no successor to him, so 
far as he represented a right to institute, if it pleased him, unsupported in- 
criminations ; nôr by the district attorney, nor by any other offlcer of the 
United States, for the Constitution has said, in effect, that in no way nor 
manner shall magistrates or courts issue warrants, except upon proofs, which 
are to be upon oath and make probable excuse. See State v. Mitchell, 1 Bay 
[S. C] 267, and 1 Op. Attys. Gen. 229, where Mr. Attorney General Wirt 
liolds that even the président is controlled by this amendment. AU arbi- 
trary information, ail informations which spring into existence simply be- 
cause the ktng and bis attorney elected to présent them, indeed ail infor- 
mations, except those supported by proof upon oath, which eonstitute prob- 
able cause, by this constitutionâl provision were expunged from permissiWe 
procédures, and the learning al^out informations was left valuable only as 
showing what proofs were considered ade(iuate in cases where proofs had 
to be presented in order to bave them acted upon by the judicial discrétion 
or miud. 

"The master of the croWn, whose duties with regard to Informations to 
be sustained by proofs correspond with the district attomeys' of the United 
States in the courts of the Union, was required to produce to the court 'such 
légal évidence of the offense having been commltted by the défendant as 
would wari-ant a grand jury in finding a true bill against the défendant, 
otherwise he v?ill be lèft to his ordinary remedy by action or indictment.' 
Oole, Crim. Inf. marginal paglng 15, 54 vol. I^w Llbrary. This is the meas- 
ure of proof which is held to be requisite by the courts of the United States 
under the f ourth. amendment. See Ex parte Burford, 1 Cranch, 0. C. 276 
[Fed. Cas. No. 2,148]. Cranch, J., whose dLssenting opinion was adopted by 
the Suprême Court, said: 'It (the warrant) ought to hâve stated the names 
of the persons on whose testimony it was granted, and the nature of the 
testimony, so that this cpurt may know what kind of ill famé it was, and 
wbether the justices bave exercised their discrétion proiierly.' When the 
case reached the Suprême Court (3 Cranch, 453 [2 L. Ed. 495]), 'the judges 
of that court were unanimoiisly of opinion that the warrant of commitment 
was illégal for want of stating some good cause certain, supported by af- 
fidavit' " ; 

In theniattèr of a Rule, etc., as to Informations, 3 Woods, 503, Fed. 
Cas. No. 12-,l26, Btadley, C. J., held that informations on information 
and belief vverè insufficient to justify the issuance of a warrant, and 
also said : ' 

"It is plain from this f undamental enuneiation, as well as from the books 
Of authorlty on criminal matters in the common law, that the probable cause 
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referred to, and wliifh must be supported by oath or affirmation, must be 
submitted to the commltting magistrate himself, aad not inerely to an of- 
ficiai accuser, se that lie (tlie magistrate) may exercise his own judgment ou 
tiie suffieléuey of the ground shown for believing the accused person guilty ; 
ànd this ground must amouut to a probable causé of belief or suspicion of 
the party's gullt. In other words, the magistrate ought fo hâve before him 
the oath of the real accuser, presented either in the form of an affldavit, or 
taken down. by himself by personal examina tiori, exhibiting the facts on 
whieh the charge is based and on whicli the belief or Suspicion of guilt is 
founded. The magistrate can then judge for Mmsêlf, and not trust to the 
judgment of another, whether sufHcient and protiable cause exists for issuing 
a warrant" 

Thiô would justify the filing of an information supported by the affi- 
davits, properly taken, of those knowing the f^icts tai^en ont of court 
or before officers duly authorized to také aiïidavits, and not by the 
judge directing issuance of the warrant. Not much considération 
seems to hâve been given to this point in either 6i thèse cases. Judge 
Bradley seemed to be of the opinion that the "probable cause" referred 
to is the sworn statement of the facts, and that the oath of the one 
knowing the facts and setting them forth is tobe presented to the judge 
who is to issue the warrant, but that this may be done in the form 
of an affidavit taken before any person authorized to take oaths and 
affirmations, or by an oral examination before the judge who takes 
down the facts sworn to on such personal examination. On reading 
the opinion we would infer that the affidavits, if presented to and filed 
by the, judge in support of the 'information, may be taken before any 
officer authorized to take and certiiy oaths and. affidavits. 

In United States v. Polite et al. (D. G.) 35 Ked. 58, information 
was filed by the United States attorney; but' samewas not sworn to. 
It was' based ; on ;, and accompanied by the évidence" taken before a 
United States commissioner who held a prelimiriàry examination in 
the case.' • The évidence was nôt taken before the, court or judge with 
which the' inïà'fination was filed and who directed the issuance of the 

, .warrant of arrest. The motion toquash was! detiied, 

, It seems to me that it would be; a useless exp.eUse ànd formality to 
require witnessCSy in cases where the charge may be, prosecuted Ijy 
inforrnation — ail cases that may be punishedi:by- imprisonment in a 
penitehtiary or state's prison are ëxcluded — tp''trktel 'long distances, 

, and in màny' cases f rom one state to another,' |ari'd it rnight be across 
the continent, for the simplci purpose of signing and swearing to an 
affidavit before the jiidge holding court and who is to direct the issue 
of a warrant if the facts sworn to justify and require that it issue. 
I do not think that the Constitution requires that' the path or affii'ma- 
tion be taken in open court or before the judge^holding the court and 
who is to be called upon to order its filing and the issuance of a war- 
rant. If the information itself states with précision and clearness 

:the comrnission of a crime which may be prosecuted by information, 
and charges some person with the commission thereof , giving time 
and place, and it is supported by the affidavits of persons who know 
the facts and set them forth, and such facts sworn to justify the al- 
légations of the information, I think it all-sufficient, and that such 
affidavits may be subscribed and sworn to before any officer in any 
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jurisdiction authorized to take and suljscribe oaths and affirmations 
in criminal proceedings by the laws of the United States. I think 
the cases ail indicate this. I find nothing in the statutes of the United 
States requiring that prosecution by information conform to the prac- 
tice of the states respectively in preliminary examinations before 
committing magistrates. Section 148 of the Code of Criminal Pro- 
cédure of the State of New York provides that; 

"Wlien an Information is laid before a magistrale of tlie commission of 
a crime lie must examine ou oath the Informant and prosecutor aud any 
witness he may produce and take tlieir dépositions In writing aud cause 
them to be subscribed by the parties making them." 

But this relates to examinations before committing magistrates pre- 
liminary to a trial before them or upon which to base a holding for 
the action of the grand jury, and applies to ail crimes of every grade. 
The information upon which the courts of the United States pro- 
ceed is now unknown to the law of the state of New York. People 
ex rel. Livingston v. Wyatt, 186 N. Y. 383, 389, 79 N. E. 330, 332, 
10 L. R. A. (N. S.) 159. The court says : 

"Originally an information was a criminal proceeding at tVie suit of the 
king without a previous indictment or presentment to a grand jury. It 
could be preferred only by a responslble public officer when duly supported 
by affidavit. was limlted to misdeiueanors, and was a substltute for an In- 
dictment. In this seuse It is unknown to the law of this state." (New York.) 

In 23 Cyc. 271, 282, the question of verifying informations and 
supporting them by affidavit is quite extensively gone into ; but I find 
no case holding that they or the affidavits filed in support thereof must 
be sworn to before the judge directing the issuance of the warrant. 
It goes without saying that when the matter is regulated by statute, 
and a particular , officer is named before whom the information , or 
affidavit must be sworn to, the statute must be followed. But Con- 
gress has not specified any officer or class of officers before whom 
such affidavits must be taken. If in the District Courts of the Unit- 
ed States held in New York the praçtice prescribed by the Code of 
Civil Procédure is to be followed, the judge, before directing the 
issuance of a warrant, must examine on oath the informant and pros- 
ecutor and ail witnesses produced and reduce this examination to 
writing and cause such déposition to be subscribed by such persons. 
This would be a too cumbersome as well as an expensive proceeding 
in cases of misdemeanors, and I do not think it was contemplated by 
Congress when it authorized the prosecution by information of the 
minor offenses. 

In People v. Vasalo, 120 Cal. 168, 52 Pac. 305, the défendant ;was 
prosecuted by information in the superior court of Los Angeles coun- 
ty which was verified before the clerk of the police court of the city 
of Los Angeles. The point was raised that such clerk had no au- 
thority to administer oaths; but it was held that he had such authority, 
and the information was held good. The statutes of California did 
not require that the dépositions be taken before the magistrate is- 
suing the warrant. This would indicate that, in the absence of a 
statute demanding that the oath to an information be taken before 
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the judgç or court issuing the warrant, it may be taken before any 
officer authorized to admiiïister such an oath. 1 Bishop on Criminal 
Procédure, p. 431, § 604, etc., dévotes a chapter to informations; but 
it is not suggested tbat the saine or the affidavits in support thereof 
must be swom to before the judge or court issuing the warrant. 
See, aiso, Dig. Law of Cr. Proc, Stephen, 126; "Criminal Informa- 
tion," Wharton Law Dictionary. In Connecticut nearly ail crimes 
are prosecuted by information, and it is common in Indiana. 1 Bish- 
op, Cr. Proc. 38, book'6. In Miller v. State, 122 Ind. 355, 24 N. 
E. 156, it was held that such an affidavit may be sworn to before a 
notary public; but in that case the information was quashed for the 
reason the acts of the notary were void because he had not procured 
à seal as required by gtatute. 

People V. Nowak, 5'â îrlUn, 613, 5 N. Y. Supp. 239, was a case aris- 
ing before the comniitting magistrate, and was controlled by section 
148, Code Cr. Proc, already quoted. 

.\ 'I do not think section 1014, Rev. St. (U. S. Comp. St. 1901, p. 716), 
hasanything to do with regulating proseçutions by information. That 
section relates to preliminary examinations before a justice, judge, 
or United States commissioner for the purpose of issuing a warrant 
and holding to bail for appearance at court to answer to an indict- 
ment ■ presented by a grand jury or to an information filed by the 
United States attortley, and in such cases, conforming to the prac- 
tice prescribed by the New York Code of Criminal Procédure, it 
would l?e necessary to file a complaint or so-called 'information," 
and fofthé judge or commissioner to examine the witnesses and re- 
duce their statements to writing and cause them to be subscribed. 
But an indictment may be found and presented by a grand jury with- 
out any ' prelirliinary formai coriiplaint or prior arrest, whereupon the 
arrèst fbflows. So proseçutions for crimes of the nature before re- 
férred to may be instituted by the United States attomey who pré- 
sents to and files with the court when in session ah information which 
must be supported by oath or' affirmation and show probable cause and 
which, in such cases, takes the place of an indictment and thereupon 
the warrant issues. Under the cofnmon law the information was not 
necessarily verified ; but, as stated, this led to abuses and the adoption 
of the foûrth amendment tô the Constitution, which in légal effect 
demarids that no warrant shall issue upon an information filed by the 
United States attomey, unless it state.facts, a crime, etc., and is sup- 
ported by the oath of the officer filing it, who must speak from per- 
sonal knowledge, or by the oaths ci: affirmations of others who .speak 
from persoijal knowledge. 

Congress might hâve provided, when it enacted section 1022, Rev. 
St.' (U. S. Comi). St. 1901, p. 720); stating that certain crimes' and 
offenses "may be prôséciXted either'by indictme;nt or by inforrriation 
filed by a district attorney," that such information shall be supported 
by the oa,ths 6r affirmations of witnesses taken in open court or be- 
fore the jiJ(ige issiling the warrant, or directing its issuance ; but it 
did not, and I do not fhink the language of the Constitution, abovc 
quoted, can be cohstrued to require this. The information is sup- 
ported by oatli or affirmation where it is accompanied by the évidence 
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of witnesses svvorn before a United States commissioner on a pre- 
liminary examination, if taken in due form and certified by him, or 
when accompanied by the affidavits made cri oath of witnesses sworn 
before any officer authorized by law to take and subscribe such oaths 
or affirmations. In my judgment it would be a strained construc- 
tion to hold that, after a prelirninary exarnination held in due form 
before a commissioner, where the facts are fully disclosed and the 
examinations are reduced to writing and sworn. to, the United States, 
attorney cannot file an information based on and supported by such 
évidence and prosecute by information, instead of indictment, with- 
out again producing the witnesses in open court on filing the informa- 
tion. I am oî the opinion that on filing an information supported by 
the évidence taken before a commissioner a new warrant would prop- 
erly issue ; that this is true even if such examination were held before 
a commissioner in another district. If this be trûe, the Constitution 
is satisfied when information is fîled supported by affidavits duly 
taken and subscribed before officiais authorized to take oaths and 
affirmations. 

But the information presented in this case does not meet thèse 
requirements. Letters do not prove them.selves. There must be an 
affidavit showing that the défendants wrote or authorized the letters 
annexed to the information. The affidavits must contain a venue 
and, if sworn to before a notary pubHc, must hâve a certificate at- 
tached showing that the person certifying them was at the time a 
notary public and authorized by the laws of the state or district to 
take and certify oaths and affirmations, and that same is taken and 
subscribed as required by the laws of the state or district. If taken 
before a state judge or justice of the peace, there mvist be a like cer- 
tificate, and so of commissioners outside the district where the' af- 
fidavit is to be used. , , , . 

For thèse reasons, I must décline to direct the issuance of a war- 
rant on the information presented. 



In re CARPENTEH. 
(District Court, D. South Carolina,. .June 1, lOlO.) 

1. IIUSBAND AND WlFE (§ 49'>4*) — TkASTSAOTIOMS BeTWEEK HuSBAND AND 

WlFE — GlFT— PkESUMPTION. 

Wliere a wife on coming of âge recelpted to her liusbaiid for a sum 
of money wliicli lie held as her guardiau, but be retalned the mouey, n 
gift is not presumed unless the clrcumstances make It plain that It was 
so intènded. 

[Ed. Note. — Fer other cases, see Hushand and Wife, Cent. Dig. § 25!>; 
Dec. Dig. § 49%.*] 

2. HuSBAND AND WlFE (§ 49%*) — TRANSACTIONS BeTWEEN HuSBAND AND 

Wife— GiFT— Evidence. 

Evidence held insufficient to show that the parties intènded a gift of 
a wife's money to her hushand, when she receipted for the money, though 
he retained it in his pos,session. 

[Ed. Note. — For other cases, see Ilusljand and Wife, Cent. Dig. § 200; 
Dec. Dig. § 4974.*] 

•For otUer cases see same topic & § kumbek In Dec. & Am. Digs. 1D07 to date, & Rep'r Indexes 
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3. HUSBAND AND WlFE (§ 43*) TRANSACTIONS BETWEEN HuSBAND AND WlFK 

—LoAN— Evidence. 

To coiistitute the relation of debtor and créditer 'between husband and 
wlfe, where slie recelpted to him for moiiey which he retalned in his pos- 
session, there must be some évidence of a contract between the parties, 
and a note exeeuted by ,tbe husband wlthout tbe wife*s knowledge, and 
wtilch was riever delivered to iierj'is not sufficlent. 

[Ed. Note. — For other cases, see Hùsband and Wife, Cent. Dig. § 22G ; 
Dec. Dig. § 43.*] 

4. Htjsuand AND WiFE (§' 113*) — Separate Propektt of Wife— Coxveyances 

and Contracta to Convey. 

Under the Constitution and laws of South Carolina, the real and Per- 
sonal property of a married woman, whether held by ber at the tlnie of 
her marriage or ticcruing to her thereafter by Inherltance or otherwise, 
beeomes her separate property, and slie may dispose of It to the same 
extent as If she were unmarrled ; the husband havlng no marital rights 
such as exlsted at comnion law, but being under the same obligation as at 
conimon law to support and uialntain the wlfe and famlly. 
. [Ed. Note. — For ot^^er cases, see Husband and Wlfe, Cent. Dig. § 394; 
i)ec. Dig. § 113.*] 

5. Bankruptcy (§ 340*) — Administration of Estate — Référée — IIbarino. 

On a hearlng before a référée in bankruptcy as to a claim of the bank- 
rupt's wlfe against the estate, testlmony of the wlfe fhat money for 
which she gave a receipt to the bankrupt was left with hlm in the con- 
fidence that he would take eare of It for her, and that ou niany occasions 
thereafter when référencé was made to it he told her that lie was takiug 
care of it, was compétent. ,.. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

6. Trusts (§ 44*)^Evidence— Sufi^iciency. 

Evidence lield to show tliat money retalned by a husband after bis 
wlfe gave hlm a receipt therefor wasi held by hlm as a trustée, and that 
he is liable to accoUnt thérefor. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 0G-C8 ; Dec. Dig. 
§ 44.*] , ; , 

7. Limitation of Actions (§ 102*) — Computation of Period— Recovery of 

Trust Fund. ' ! 

A ciaim of a wlfe afeainst the estate of her husband in bankruptcy for 
a fund which he held in trust for her was not barred by limitations, nor 
by her lâches, where up to wltbln three years lie had bcen in prosperou.s 
flnanclal circumstances, and there had beeu notblng to awaken her sus- 
picions that her money vyas lu danger, or that there was auy breach of 
trust. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
494-505; Dec. Dig. § 102;* Trusts, Cent. Dig. § 570.] 

8. Bankruptcy (§ 325*)— Administration of E.srATE— Accounting. 

In an accounting between a bankrupt and his wife as a clairaant 
against the estate, he is entitled to crédit for property transferred to her 
to its value at the time of the transfer, and not its increased value at the 
time of the accounting. 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dig. § 325.*] 

9. Bankruptcy (§ 314*) — Administration of Estate — Claims Against Es- 

tate. 

Where a wife slgned a receipt in full for .$3,138 lu connection with the 
sale of real estate of her parents, where tho husband and another bid off 
at the sale a certiiin tract at 5!2,805, and the husband subsequently paid 
the other .$500 for his intei-est lu the bid and had the property conveyed 
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to his wife, her claim agamst tlie estate of her husband In bankruptcy 
for the amount pf the receipt will not Ije allowed. 
[Ed. Note. — B^or other ca.ses, see Baiiki'uptcy, Dec. Dlg. § 314.*] 

In the matter of the bankruptcy of W. C. Carpenter. Pétition to 
review the order of the référée disallowing 'the daims of Mrs. Carrie 
J. Carpenter. Affirmed in part, and reversed in part. 

Butler & Hall, for Mrs. Carpenter. 
H. K. Osborne, for trustée. 

BRAWLEY, District Judge. This is a pétition for review of the 
order of the référée disallowing the claims ôf Mrs. Càrrie J. Carpen- 
ter. Carpenter was adjudged a bankrupt upon involuntary pétition 
filed January 31, 1908. He resisted the pétition, aftef a trial by jury 
Was adjudicated a bankrupt, and upon appeal (174 Fed: 603, 98 C. 
C. A. 449) the judgmentbelow was afhrmed, and- the estate is being 
administered in due course. : ; ; : 

; The claims proved largely exceed the assets, and the question now 
before me is whether the claims of the bahkrupt's wife are to be 
allowed as debts. While the cause was pending in the Court of Ap- 
peals, Carpenter became non compos mentis, and is now confined with- 
in an asylum. The claim of Mrs. Carpenter is for nioneys belonging 
to her separate estate, alleged to hâve been received by "her husband, 
and consists of several items, each of which will be considered in its 
order. 

It appears that at the time of her marriage she was a minor, iCntitled 
to an interest in the estate of her father, then being- administered in 
the probate court; that Carpenter was appointed her guardian; that 
on becoming of âge, March 20, 1891, she reçeipted him as guardian 
for the sum of $1,775.85, and he was discharged; and that he retained 
in his hands the sum mentioned. The case turns upon whether this 
is to be considered as a gift to the husband, or as a loan to him, or 
whether he is to be treated as a trustée. At the time the money was 
received, and for many years thereafter, in fact until a very short time 
before the adjudication in bankruptcy, Carpenter was a successful 
business man, upright in character, and correct in ail his relations. 
There is no testimony tending to show that the wife intended to give, 
or that the husband intended to receive, this money as a gift, and a 
gift is not presumed unless the circumstances make it plain that it 
was so intended. Ail of the circumstances hère are against the pre- 
sumption of a gift. The husband was a man of property, in a pros- 
perous condition, and the testimony of Mrs. Carpenter is that her 
husband told her that he would take care of it for her. Carroli, who 
was a partner of Carpenter, testified that some years after the receipt 
of the money he had some talk with him about "Carrie's money," 
which he put in the store, putting in a duebill or a deposit slip, he is 
uncertain which, and that he afterwards took it out; that he did not 
know what disposition he made of it; and there was found in the 
store, after the commencement ;of the bankruptcy proceedings, a prom- 

*For other cases see same topic & §|number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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■jssory note dated May 23,: 1895, for $2,270.57, due one day afterdate, 
with interest at 7 per cent, f rom date, payable to' Mrs. Carpenter, and 
signed by tMe hùsbarid. This rtote was never delivered"t6 Mrs. Car- 
penter, and she had no .knowledge of it. It is ^ypp;osed, ï^nd it is 
prob^bly triie, that this .note repres.ented the ampiint of rjioney which 
Carpenter had received as guardian, with interest, and was intended as 
a mémorandum to show the amount due by him at the date of the 
note, and there is testimony of' bther witnesses' that Carpenter had 
referred to "Carrie's money." AU of this clearly shows that Carpen- 
ter did not regard this money as a gift. As it is clear that Mrs. Car- 
penter never saw the note" jùst referred to, and that the same was 
never dehvered to her, there is an utter absence of testimony tending 
to show that she intended it as a loan. To constitute the relation of 
debtor and creditor, there must be some évidence of a contract. Under 
the Constitution and laws of South Carolina, the real atld personal 
property of a married wbman, whether held by her at the time of her 
marriage, or accruing to her thereafter by inheritànce or otherwise, 
becomes her separate property, and she has power to dispose of it 
to the same extent as if she were unmarried. The husband has no 
marital rights such as existed at common law ; but there is the same 
obligation on him' as at common law to provide for the support and 
maintenance of the wife and family. 

It'is not claimed that there was any express trust cfeated by direct 
and positive words, and manif ested by any instrument in writing ; but 
that there is an obligation arising out of confidence reposed by the 
wîfe in the husband, superinduced as matter of équity upon the trans- 
action by opération oflàw for thé' purpose of carrying out the pre- 
sumed intention of thé'' parties. ' Carpenter received this money as 
the regularly appointed guardian of his wife, and when she attained 
her majority, for thë jjurpose of discharging the suréties on his guard- 
ianship bond, she reCeipted to him for the money; but he continued 
to hoid it as a q-ïiàsi trustée, unless it can be shown that in some way 
he held it' in another capacity, and I am of opinion that he did not 
takè it either as a gift or as a loan. Of course a gift cannot after- 
wards bé converted into a debt. Carpenter's repeated référence to 
it as "Carrie's mûriey" négatives the idea that it was his oWn, for if 
it had been givén to him or loaned to him it woUld hâve become his 
own-monêy. There can be no doubt that, if this money could be 
traced to an in-Vestinent in any spécifie property, the wife's right tO 
f ollow it- and to establish her claim to it would be ' incontestable in 
the absence of any circumstances creating an estoppel; but there is 
no proof of any such investment. The wife's récèipt to the husband 
oh the terriiination of the guârdianship was mariifestly given only 
fOr the purpose of discharging the husband on the obligation of his 
bond to the probate court. Objection was made on the hearing to 
the testimony of the wife; but the référée has held, correctly, as I 
think, thât the testimony was compétent, and I Ileed not refer to thè 
reasons given for his conclusion. The substance of this testimony is 
that the money was left with the husband in the confidence that he 
would take' çare of it for her, and she says that on many occasions 
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thereafter, when référence was made to it, he told lier tliat he was 
taking care of it. There is no testimony that he formally acknowl- 
edged that he held the money in trust ; but it seems to me that by his 
acts he made himself a trustée sub modo, and that in equity he must 
be held liable as a trustée for the funds belonging to his wife's sepa- 
rate estate, and must account for the same, unless some superior 
equities supervene. 

"If a himbaïKl reeeiyes tlie c-apital fund of liis wife's separate i)roperty, 
there is iio presuniption tliar sbe Inteudetl to give or transfer it to liiin ; but 
lie k priuia facie a trustée for her, and a gift froni her to him will net lie 
pvesiniied witliout olear évidence." l'erry on Trusts, § 666. 

In Stickney v. Stickney, 131 U. S. 238, 9 Sup. Ct. 677, 33 L. Ed. 
136, there was a suit by the widow of William Stickney agàinst cer- 
tain of his heirs to establish her claim as creditor for the .sum of about 
$79,000 against the estate, real and personal, held in the name of her: 
husband at the time of his death ; her contention being that ail of that 
estate was acquired by her husband with her moneys, received under 
the will of her deçeased father, and which were delivered to him to 
invest for her benefit, but which, without her knowledge, and con- 
trary to her directions, he used and invested in his own name'. \The 
married woman's act of the District of Columbia is similar tQ the îaw 
of South Carolina in giving to the wife absolute control of her seipa- 
rate estate. There was a contention in that case, as there is hère, that 
there was a presumption, arising from her allowing her husband to 
use the moneys of her separate estate, that she intended them as a 
gift to him. In considering it, Mr. Justice Field says : 

"Any presumption of that kind, if it would otlierwise arise In the case, 
was entlrely rebutted by her repeated and express direetlous to iuvest ,the 
inoneys for her benefit in her own name ; but we are of opinion that, in the 
ai)seuce of her testimony, tliere woiild be uo presumption, sinee the passade 
of the married woman's act, that she intended to give to her husband tlie 
moueys she placed in his haiids, any more than a gift would be Inferred 
from a third person who in like manner deposited money with liim. If there 
be no proof of indebteduess to the party receiving the moneys, the presump- 
tion would naturally be tliat they were plaeed with him to be held subjeet 
to the order of the other party or to be invested for the latter's benefit. 
AVe think tliat whenever a husband aequires possession of the separate prop- 
erty of his wife, whether with or witliout her consent, he must be deemed to 
hold It in trust for her benefit. In the absence of any direct évidence that she 
intended to make a gift of it to him." 

The opinion cites with approval from a décision of the Suprême 
Court of Pennsylvania (Grabill v. Moyer, 45 Pa. 530, 533), as follows : 

"After it has been shown, as It was in this case, that the property acerned 
to the wife by descent from her father's and brother's estâtes, the presump- 
tion necessarily is that it contlnued hers. In such a case it lies upon one who 
asserts it to be tlie property of the husband to prove a transmission of th© 
title, either by gift or contract for value ; but the Iaw does not transmit it 
without the act of the parties. If mère possassion were a sufflclent évi- 
dence of the gift, the act of 1848 (similar to our married woman's act) would 
be useless to the wife. Nothing is more easy than for the husband to ob- 
tain possession eveh against the consent of the wife, and where he obtalns it 
with lier consent, It can be at most but slight évidence of a gift." 
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The opinion- aiso cites, the case of Bergey's Appeal, 60 Pa.. St. 408, 
100 Am. Dec. 578, another Pennsylvania case, where Bergey received 
money belonging to his wife, for lier patrimonial portion, in lier prés- 
ence, and botli imited in the receipt for it. 

"Not a Word was spokeii l>y the wit'e wlien lier liusbaiid took up the money 
to couut It, and i>ut it in his pocltet ; nor was there a word ever heard att- 
erwards to the efïect that the wit'e' had made a gift of it. The luisband 
ai)propriated it to tlie pnrchase of a farni, and tlie Suprême Court of the 
state Iield that no inference could arise of a gift in the transaction as detail- 
ed, observing that she was not bound to attempt a rescue of it froni hini or 
proclaim that it was not a gift. Slie might rest on tlie idea that his re- 
ceipt in her présence was with the intent to take '-are of it for her." 

And again: 

"If it was not a gift the husband was a trustée for his wife, and, wheth- 
er he kept the money in his pocket or put it into real estate which he had 
purchased, honesty requirèd that he should account to her for It. He could 
he compelled to do so in equity." 

Upon the authority of this case I must hold that Carpenter was 
liable to account for this money as trustée of his wife. 

There is nothing in the case of McLure v. Lancaster, 24 S. C. 373, 
58 Am. Rep. 259, relied on by cotmsel for creditors, which is in con- 
flict with this view. That was an appeal founded upon alleged er- 
rors in the charge of the circuit judge, where, after the death of the 
husband, an action was brought by the widow against his executors 
to recover rents and profits of land accrtied during the time the hus- 
band had been in possession. The circuit judge left it to the jury to 
détermine whether a gift to the husband could be inferred from the 
fact of long acquiescence by the wife in the management and control 
of her lands, and the appropriation of the income therefroni to his 
own use, without objection by her; the verdict of the jury being 
against the wife. > 

I hâve carefully examined ail the other cases cited by the counsel 
for the creditors, and find nothing therein to change the views already 
expressed. Every case of this nature must be determined by the 
facts pectiliar to it, and upon gênerai principles. This principlc is 
stated by Perry on Trusts, § 206, as follows : 

"Wheuever one person is placed in a relation to another by the act or con- 
sent of that other, or the act of a third person or of the law, so that be be- 
comes interested for liiin or with hini in auy snbject of jn-operty or business, 
he will lu equity be iirobibited from ac(iuiring rights in that subject antago- 
nistic to the person with wlio.se iuterest lie lias been associated." 

It remains only to consider the f urtlier contention of the counsel 
for creditors that this claim is barred by the statutè of limitations, or 
by lâches. The money was received by Carpenter as the stattitory 
guardian of the wife, at a time when she vi'as little more than a child ; 
and when she attained her majority, being little versed in business, 
it was but natural that she should leave the money in his hands, in 
the trust and confidence that he would take care of it for her, and she 
testifies that he,|promised to do sô, and repeatedly informed her that 
he was taking care of it. He was an honorable man, in prosperous 
circumstances financially, and up to 1907, when his financial troubles, 
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arising mainly-oût of unfortunate spéculations in cotton, began, there 
was nothing to awaken her suspicions that her money was in danger. 
There is nothing io the testimony or in the circumstances tending to 
show that this confidence was unreasonable, or calculated to awaken 
any suspicion that there was any breach of trust. She had no knowl- 
edge of the transaction referred to by Carroll of Carpenter's putting 
the money in the store and of his taking it out, or of the exécution of 
the note, which was never delivered to her, and found among his 
papers after the bankruptcy. There was no assertion of any adverse 
claim on the part of Carpenter, or of any claim on his part inconsistent 
with the relation of trust and confidence which she had reposed in him 
at the beginning, and nothing to put upon her the duty of making a 
demand for the money. I must conclude, therefore, that her claim 
is not barred by the statute of limitations, or by her lâches. 

A case might arise where a wife, intrusting her property to her 
husband, upon the supposed ownership of which standing in his 
name he might obtain crédit that otherwise might not hâve been given 
him, would be estopped from setting up her claim as against creditors ; 
but there is no proof of such facts hère, and no circumstances to 
create such estoppel. 

The next item in Mrs. Carpenter's claim arises out of the transac- 
tion in the court in Cherokee county in August, 1901, in connection 
with the sale of the real estate of her parents, where she signed a 
receipt in fuU for $3,138, which she now claims against the bankrupt 
estate of her husband. This claim cannot be allowed. There is no 
proof that Carpenter received this money. The transaction seems to 
be as follows: Carpenter and Cudd bid off at this sale the "home 
place" at $2,805. Carpenter subsequently paid Cudd $500 for his 
interest in the bid, but took no conveyance of the same in his own 
name, and by his direction the clerk of the court who made the 
sale conveyed the "home place" to Mrs. Carpenter. Ail of this was 
done apparently without Mrs. Carpenter's knowledge. The creditors 
now claim, and hâve offered testimony to show, that this place is 
worth $8,000, and that," in the event that it is decided that Mrs. Car- 
penter has a subsisting claim against the bankrupt estate, Carpenter 
should be credited with $8,000. This contention cannot be sustained. 
In any accounting Carpenter would be entitled to crédit for the value 
of the property at the time the transfer was made, which was in the 
year 1901, and not its présent value. Ordinarily, what property 
brings at a public sale is regarded as a test of its value ; but there 
may be circumstances which show that a bid at a public sale does not 
represent a fair value of. the property, and some such circumstances 
appear hère, for it seems that Carpenter paid to his associate admin- 
istrator, Cudd;-' $500 for his share of the bid, and, assuming that his 
own share \yas of equal value, it would appear that the value of the 
"home place" was $1,000 more than the bid of $2,805. Inasmuch 
as this itemof Mrs. Carpenter's claim is based upon the supposed 
receipt by Carpenter of the sum above mentionedy and it appears that 
he did not recèivê the money,' but by arrangement with the clerk of the 
court transferred his bid to his, wife, who received the conveygnce of 
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the lands in question, that fully dischargfed ail oblijgation with respect 
thereto, and this claitii is disallowed. i; 

There are sundry other items in the claim presented by Mrs. Car- 
penter, including among them some claims àrisiftgf|ôUt of her interest 
in her brother's estate, and there is prôof of cbnveyances of certain 
property by Carpenter to his wife. The référée lias disallowed them, 
and it has not been made clear to me that Carpenter has received any 
actual moneys in thèse transactions for which he is liable to an account 
beyond the conveyahces mentioned. ' 

I am therefore of opinion that the referete's report should be, and 
it hereby is, affirmed» exGept as to the item bf $li775.85, received by 
Carpenter March 20, 1891, and it is adjndged that Mrs. Carrie J. 
Carpenter' is a créditer for said amount, with interest thereon, and 
entitled to share pari passu with other cfeditors: in the bankrupt 
estate.- '/■ ■ ■...■;■■■ i ■ : ■ 



, . In re DAVISON. ; i 

^ ■ (District bourt, N. D. New York. Aprll 14, 1910.) 
l,.,BA?fTCRTipTCT (§ 323*)^-Secuked Claims— SEoqRiTT—V altjahon—Pboceed- 

WTieipè ii baiikriipt's créditer held certain Insuraiidé'poiicles, having no 
: cash surf énder value; iis sec.urity for Its clalm; and tlie' créditer and the 
trustée cb\ild not agrée on their valua,tlon, the : drêdltor wàs entitled to 
hâve the value fixed by lltlgatlon before thç ; référée,, under Baukr. Law 
July 1, 1898, c. 541, §§57, 58, 30 Stat. 560, 5Ôi (TJ. S. Comp. St. 1901, pp. 
S44â. 3444), provldlng that the value of sëeuritles' stall be determlned by 
coriverting them intoSnoney accordlng to the agreëment pursuant tov^hlch 
: they were dellvered to the oredltor, or by agreemeut, compromise, or lltl- 
gatlon, as the court may direct, and the amount of sueh yalue credlted on 
, tbe claims and divldends paid on the balance. 

lÉÛ. Note.— For other cases, see Bankruptcy, Cent. Dlg. §| 503, 505, 513; 
Dec. Dlè. § 323.*] ' 

2. Insurance (§222*) — InSubance Poucies— Couveesion. 

Where a bankrupt asslgned certain Insurance poHdes havlng no sur- 
render value, to a bank as collatéral securlty for certain loans, and there 
was np agreement as to the mode in whleh the yalue, of the poUeles 
should be determlned or the manner in whlch they should be sold or- dls- 
posed of to reallze thereon In case of the buyer's défault, the bank was au- 
thorized at Its élection to couvert the poliCIes Into motièy and apply the 
proceeds to the d^t, and was not required to .continue the loan untîl the 
maturlty of the policles, paylng the premlums to pr^serye the securlty 
and trustlng to It for relmbursement on the de^tb Qf the insured. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 492; Dec. Dlg. 
■ 222.*] 

8.'Bankruptct (§ 323*) — Secubitt— Vautatiow— Subréndeb. 

Where a bank held certain policles as securlty fot a debt against a 
bankrupt, and, on bankruptcy intervenlng, the policles were valued In 
lltlgatlon before the référée, and the amount of such value deducted from 
the bank's clalm In ascertalnlng the amount on which It was entitled to . 
divldends from the bankrupt's estate, but no offer was made by the tnis- 
tee to redeem the policles in accordànce wlth the pledgei the bank wa» 
not required to surrender them to the trustée, . 

[Ed. Note.^— For other cases, see Bankruptcy, Dec. Dlg. § 323.*] 

•For othtr casé* em mm» U>«ic & i kdmbbk In D*c> 4t Am. Dlg». 1907 to date, & Rep'r Isd«x« 
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In the matter of tlie bankfupt proceedings of Charles M. Davison. 
On pétition of the Citizens' National Bank for review of a referee's 
ôrder for settlement of allowance of trustee's accdunt involving a prior 
order fixing the value of a secured creditor. Affirmed. 

Nash Rockwood, for Citizens' National Bank of Saratoga Springs. 
Clarence B. Kilmer, for First National Bank of Saratoga Springs, 
a creditor. 

RAY, District Judge. Charles M. Davison was duly adjudicated a 
bankrupt on the 5th day of May, 1903. The first meeting of creditors 
was held June 1, 1903, when the First National Bank of Saratoga 
Springs, N. Y., filed its proofs of claim amounting to $16,127.42 
represented by the promissory notes of the bankrupt held by the bank. 
As collatéral security to such indebtedness the said bank held certain 
life insurance policies upon the life of said Davison calling for about 
$17,500 on the death of Davison, and giving certain rights and privi- 
lèges by way of paid-up policies, etc., at an earlier day at élection of 
insured. The annual premiums required to keep same alive amoun-ed 
to between $800 and $900. The proof of claim alleged a gross in- 
debtedness of $16,127.43, the value of the policies held as security to 
be $2,714.45, and that the claim over and above such security was $13,- 
413.97. Since thé bankruptcy the said bank bas paid the premiums to 
keep said four policies alive. About July, 1903, the said bank filed 
a pétition for the ascertainment or détermination of the value of such 
securities held by said bank under section 57h of the bankruptcy law. 
Act July 1, 1898, c. 541, 30 Stat. 5G0 (U. S. Comp. St. 1901, p. 3443). 
The trustée took issue thereon and the référée filed an opinion Janu- 
ary 25, 1904, as follows : 

"There being no surrender value to the policies in the présent case it will 
be necessary to détermine their value by arbltration unless sonie satisfactory 
accommodation between the bank and the trustée can be reached. Wliatever 
order sljall be necessary may be entered, or, In case of disagreement, will be 
settled upon notice." 

No agreement was' reached, and finally, November 16, 1906, the 
référée made an order directing that their values be determined by 
litigatiori before him. Thereupon proofs were taken and an order was 
entered Decembei- 13, 1907, determining the value of the policies as 
$3,500, and.allowing the claim after deducting said sum' at $1'2, 627.42. 
No exception was taken 'to either of thèse orders, and there was no 
appeal or pétition for a review until April 2, 1909, when the Citizens' 
National Bank, a Creditor, filed its pétition of review. December 31, 
1908, at a meeting of creditors held for the purpose of examining and 
passing upon the account of the trustée same was approved and al- 
lowed, and a first and final dividend was declared under which the 
said First National' Bank became entitled to the sum of $2,031.75. On 
such aècounting the said bank without objection proved that sjnce the 
adjudication in bankruptcy of said Davison it has paid the sum of 
$5,568.89 in pvemiums to protect and préserve such security in force. 

As the poHcies had no cash surrender value, a conceded fact, the 
référée proceeded on due notice and hearing to détermine the value of 
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such secuHties, policies, imder subdivision "h" of ^section 57, and, as 
it was not donc by agreement, determined that it Should be donc by 
litigation, and the litigation was had. That subdivision clearly au- 
thorizes the détermination of the value of securities held by secured 
creditors by the mode hère; adopted and it is conclusive, no error in 
the admission or rejection of évidence being alleged, and no error 
in the resuit reached being claimed, provided the terms of the agree- 
ment pursuant to which the securities were delivered to the bank do 
not poipt out a mode for converting them into money or for ascer- 
taining their actual value différent from that adOpted, Section 5?a 
and section 5 7h read as follows: î' .: 

"a. Proof of elainis shaH.consist of a stateraent niider «Jath, in writing, slgii- 
ed by a créditer setthig forth the claim, tlie eoiisideration therefor, and whetli- 
er any, and, if sb wliat, securities are held therefor, and ^>Yijether any, and, if 
so wliat, payinents hâve been made thereon, and that the' siim claiméd is just- 
ly owing froni the banlirupt to the créditer. *• * * 

"h. ïhe value of securities held by secured creditors '^hait be determined by 
eonyert|ng.the same into njopgy according tothe termSi<5fi the agreement pur- 
suant to w;hich such securities were delivered to ;Snçh^ creditors or by sjich 
creditors aUd the trustée, by agreement, arbitratibn, côiiiproinise, or litigation, 
as the court may direct, and the amount of such value shall be ei-edited upou 
such elalms, anda dividend shall be paid:only on the uupald balancé." 

The assignments to the bank of the two policies i^sued .by the New 
York, Ivife ïrisurance Company, were strajght^aut assigfiments "as 
security for ail notes signed by me, or to be signed by me, or indorsed 
by me, and, ail, renewals of the same in whole or in part." There is 
no suggestion of any agreement as to, the jnode in, which the value of 
the policies shall be determiried, or the manner in which they shall be 
sold or disposed of for the purpose of realizing ithereon in case the 
assignor (insured) should not pay the notes at maturity. It was of 
course contemplated that the bank in such event could, if it saw fit, 
couvert them into money and collect in due course any balance. The 
bank did not agrée to continue the loan until the maturity of the poli- 
cies, paying the premiums, if necessary to préserve the security, and 
trust to the security for reimbursement on the death of the insured. 
Nor did it expressly or impliedly agrée that, if it saw fit to realize what 
it could on the securities in case of default in payment of the notes, 
it would take pay or realize in one of the modes specified in the policies 
themselves ;, that is, by exercising one of the options. , The assignments 
to the bank of the two policies issued by the Home I,ife Insurance 
Company are quite différent in terms. They read: .^ 

"For value received, I do hereby assign, trausfer and set over the above- 
described policy of assurance and ail sums of money, interest, benefit and ad- 
vantage whatsoever, now due or hereafter to become due by virtue thereef, 
subjeet to ail the terms and conditions therein expressed ilnto the First Na- 
tional Bank of Saratoga Sprlngs, New York, in trust fOr the following uses 
and purposes, viz.: First to secure to it the payment; of any^ pum or sums of 
money which, at %he date of any settlement of the policy, may be due and 
owing from nie for any moneys which I may hâve receîvëd from il, or which 
it may bavé pald or be liable to pay for me, or f or premluins on the said poli- 
cy vvith interest. Second, to pay the remainder of the a'moùht which it may 
receive upon the said policy aecordlng to Its terms,. aiid I do hereby direct, 
authorize and emppwer the said trustée to demand and collect the amount as- 
sured by the Sàld policy and to apply and pay over the same as aforesaid." 
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_^' 

Thèse assignriients are' (1) of the policîes and of ail sums of money 
dut or td bécome due th'ereon; (2) subject to ail the terms and condi- 
tions therein expressëd; (3) in trust, however, for the following pur- 
poses, vii.': '(a) "To ^securè to it the payment of any sum or sums of 
môney ^which, at the date of any seulement of the policy, may be due 
and pwifig from me for any moneys which I may hâve received from 
it, or which it may hâvé'paid or be liable to pay for me, or for premi- 
ums on the saîd policy wîth interest;" and (b) to pay the balance to 
any person entitled therèto according to the terms of the policy. This 
is hot .ah agreement as to the ascertainment OX détermination of the 
value bf We pplicies a's a sccurity evén ii construed as an agreement 
to dfefer paymeint of the notes securéd thereby in case it should become 
necessary to realizë oh 'the securities. It cannot reasonably ,be con- 
strued into ah agreement to wait until the death ôf the insured in case 
of bankruptcy, pây the préhiiums in the meantime, collect the policy, 
deduct thC' noteis or the balance due and premiums paid, and pay over 
the balance, if any, to the person pr persons entitled thereto, and that 
the value of the security as such can be determined in no other way. 
As a secured creditorthe bârik bas the right to hâve the value of the 
securities as such determined, and to bave that value deducted from 
the amount due or unpaid on the notes and hâve a dividend on the 
balance. This is true even if ultimately the persons entitled to the 
surplus of the policies, if any, may call on the bank to account. It is 
not necessary 'to décide that question. The bank is a secured créditer, 
and as sUch is entitled to hâve thè value of its security determined, 
deducted, and receive a dividend on the balance of its claim. I do 
not think this action wiiï eut off ahy right others may bave in the pro- 
ceeds of the policies on their maturity. But if so, that fact cannot 
affect the right given by the law itself. The assignment as security 
cannot be èonstrued as a waiver of thé right to share in the property 
of the bankrupt in case of bankruptcy. The debt owing the bahk evi- 
denced by the notés' is nôw due. The pohcies at matilrity — the death 
of the insured— may be wôrth more and produce more money than is 
then due the bank, in -which case, quite likely, under the wording of 
thèse assignments the bank may be liable to account for such surplus. 
In re Newland, Fed. Cas. No. 10,171, 9 Nat. Bankr. Reg. 62. On the 
other hand, the policies may be worth nothing whatever, taking into 
aCcount the premiums the bolder will be compelled to pay to keep them 
alive and the interest on such premiums. Taking into considération 
ail the facts, amount of the policies, premiums paid and to be paid, 
probably, the probable duration of the life of the insured, the privi- 
lèges or options that may be exercised under the terms of the policies, 
and the value of the e^sercis© of such options, the court bas fiixed the 
présent value of such policies as a security, and the mode adopted in 
getting at this is not' challeriged. If the bank had exercised, assuming 
it had the power so to do, either of the options, it would not bave rea- 
lized on its dçbt more thah ithas been compelled to crédit. 

The Citi-zens' National Bank also contends that the bank should be 
compelled tb surrènder thèse policies to the trustée for the benefit of 
the estate, if allbw'ed the présent value of the policies as determined 
170 F.— 48 
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•by,, the -fefçree, in bankruptcy tp _ apply on tbe idebt. and, a- diyidendon 
tl|.e balance, as lias been donc, a,rid that-it ^was error ,^0;,refusef to pro- 
yide for, a surrender: The contention seems- tQ,be,^}:hat h^ving pro- 
curèdVthçrPresent \'alue of the securities, tabe determinçid .and. having 
received that value to apply on the debt,, and.h^yjng, also,,,taken a 
dividend,nro rata,: with the others on the'b,a,lance ,o,f ^hedebt, the in- 
ter.çst of the bank in such securities, bas, cçased, and the equity,,if any, 
belongs to the estate. But^thebanjc bas the policies ,as securities for 
the.entire dçbt and must paytherefor their preaent- value by crediting 
the amount on the debt before having a dividend on the balance. Sec- 
tions 57a, S7e, 57h. The law does.notprovide that on crediting the 
value of thesecurity on the debt, ^nd being allowed,a,,dividend on the 
balance, the secured creditor is to surrender jthe seçurity, eveij if ten- 
dered ;the value thereof as fixed by the court. The seçiared creditor 
has the right to retain the policies ^s sécur.ity for any balance and any 
premiums it may pay to keep them aliye. In re Frank F. Newland, 
Fed. Cas. No. 10,170, 7 Nat. Bankr. Reg. 477. ,The policies belong to 
the bank as seçurity until the debt is paid, butfpr purposçs of a. divi- 
dend, as well as ultimate payment, it is cpmpelled to cr£;dit now. the 
value of siich seçurity. It does not follow that the policies and, ;all 
sums received ' thereon at maturity will,.becom& op now become the 
property of the bank absolutely,.for the ownership is a quahfied one, 
I think,, but the bank cannot be deprived pf them until the notes are 
fuliy paid. In re FrankiF.Newland, Fed. Cas, No.:,10il70, 7 Nat. 
Bankr. Reg. 477. Thèse policies vvere àssigned^o.fbe bank in good 
faith more than four months, before the bankruptcy, and, the rights 
of the bank therein and thjereto are in ijo way aô'ected by the bank- 
ruptcy except that it is^compèlled,: if itielects to.prove its claim, to 
crédit the présent value, as fixed in the mode prov;ded by the act, on 
the debt, and Jdo not thiol^ this opérâtes as an absp.lute salP; andtrans- 
fer to the bank.. . ,,,i'; : .,, ■.>!•., v''<^ • f' t 

It is uselesgto speculate as to whatthe rights of the parties might 
hâve been, or wpuld, be had the trustée or (Greditors ofïered; to purchase 
the. policies ^tiSgreater sum than, the qo,urt!or Teferee; fixed as their 
value. Probabiy such, pffer or offçr^iwould.. bave deitermined that their 
value was at least that sum, but,, even then.the bank,^vas not undçr 
pbligation to let the policies gp, ,e?ccept to some one; 'willing tp pay mOre 
than it would. Hère, so.;f^r. as; appears,, the, trustée' did not ofïer to 
purchase fhe policies, or tender the amount jS.xed-,aSi thejr value and 
demand tbe^r .surrender. , Clearly, rthè;,:bank "cannpt,,be çpmpelled tP 
part with its, securities fpr a debt, there.be^ng np' préférence, until its 
debt is paid in full, except in case the,securities!are;Sold or converted 
into cash, and, in such casç it is eiititled to-ithe proc&eds of ithe sale or 
conversion to apply on the debt. The bânk cannot be -compelled to 
part with or, surrender its seçurity fpr the reason-itjreceivesa dividend, 
or as a condition of receiving, a dividend, after, crediting the présent 
value of the. seçurity as determined by aifbitrationior rby litigation as 
the court directs. , It is, of course,, truiç that; th^- trustée :became the 
owner of ail thèse policies subject to the rights ot the bank. ' He took 
them in the same plight and condition; and subject to the same equities 
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as the insured held them, and that condition was that the bank had the 
right to hold them as ëecur'ity for the entire debt, l<eep them alive by 
paying the premâums, and.colleCt and apply the proceeds at maturity 
on such debt, or to dispose of them under the laws relatmg to pledges. 
The trustée had the right to redeem thèse poHcies on paying the debt 
due the bank, for the benefit of the estate. But I find no évidence 
of any offer to do this. ' ', ; ' ' '. 

i if lie .'bànkruptcy law in plain terms, s'ays tl^at in such a case as this 
the sgcured .creditor.may prove his debt, hâve the value of bis security 
determined, crédit sucli value, and hâve a dividend on tbe balance ex- 
cef)t .ifi casés wherè the contract ofpledge provides a vvay of coriyert- 
iîig it, ihtomoriey, in whiçb case that is to be donc under and pursuant 
to ,the terms- of the contract or agreement under which the thing 
pledged is held. In the absence of'somethmg in the bankruptcy act 
to the; contrâry I arri bf the' opinion that, in cases where the value of 
the seÇu'fitj^, is dctetmjnecl. by ag!:eem^i{t'. arbitration, or litigation as 
the court directs, it is çontemplatM tliat ithe secured créditer is to re- 
tain such isecuritieg, after.reeeirving the dividende, subject to such 
daims as others may hâve therein or thereon when finally converted 
irtto m'onëy., ' With this' thècontract of pledge may bavé Sûtriething to 
do while in cases where the contract is silent the rights of the parties 
would be determined by, the gênerai rules of, law applicable, This 
seems to hav'e been, tbe ruling under the prier bankruptcy; aqt, tbe 
provisions of which, in this regard, were substantially the same as 
those of the présent law. See cases cited. The Citizens' National 
Bank does net point out any error in the rulings of the référée of.in 
the modè'of ârriving at the value of the poHcies Which opérâtes to the 
injury of that bank, a créditer of the bankrupt. Clearly borrowing 
under the 'options or taki'ng paid-up pôlicies would not bave given a 
greater value than wàs fixed by the référée. I do not see that the 
pôlicies could hâve bcen 'converted into cash in any way that woukl 
hâve produced more than'$3,r(0O. I am not called upon to décide what 
tbe rights bf -the parties or of the trustée would bë should the insured 
die before the estate is finally closed, or even tbereaftér. 

I do not find it neeessary to pass upon the question raised by the 
First National Bank, that' the order providing for fixing the value by 
litigation and the order fixing such value cannot now be reviewed, for 
the reason a pétition for tbe review thereof was not filed in tir.ie, 
althôugh it would seem that the point is wejl taken. E')acon v. Roberts, 
146 Fed. 729, 77 C. C. A..155; In re Holmes, 142 Fed. 391, 73 C. C. 
A. 491,; In re Chambers Calder & Co., 6 Am. Bankr. Rep. 709; In re 
Grant, 16 Am. Bankr. Rep. 256, 143 Fed. 661. And see prier opinion 
of this court in Re Nichols, 22 Am. Bankr. Rep. 216, 220, 2U, 166 
Fed. 603. : 

The orders of the référée are affirmed. 
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DELAWARE mVËB FERRY CO., T. À>i;OS'. ,, 

■ {District Court, B. D. Pennsylvània. July 6, 1910.) 

'•■■'■■' No. 28. '[' ,^' ['"' ' '. 

Shippixo (§ 209*)— Limitation of Ve.sse,l Owner's Liajîilitt— Scope oî" 
Eemedy— Single Claim for Less Tiian Appraised Value. - 

Rev. St. § 4283 et,seq.,(U. S. Comp. St. 1901, p. 2943), limitmg a vessel 
owuer's liabllity for damstge doue wlttiout lils privitj' or knowledgè to {he 
value of: liis interest in tlie vessel and in her freight theu pendiiig, and 
Suprême Court aduiiralty rules 04 to 57, prescribiug procédure to ascer- 
taiu the value of such interest, etc., relate to a clalm or daims growing 
out of a particular act for whleh It is souglit to hold the owher liable, 
and in the proceeding to limit the owner's liability it is thèse claims only 
that are pertinent in the fiist Instance, the ultlniate disposition of the 
fund produced by the owner's Interest being a inatter for subséquent dé- 
termination; and admiralty may refuse to exercise Its jurlsdlction to 
limit liability, where there Ig and can be only a single claim against a 
single ovvner, and when the appraised value of the vessel exceeds many 
times tlie sum alreîidy adjudged to be due claimant. 

fKd. Note. — For other cases, see Shipping, Cent. Dig. % 048; Dec. Dig. 
§ 209.* 

Limitation of owner's liabllity, see note to The Longfellow, 45 C. C. A. 

387.] 

In Admiralty. Pétition by the Delaware River Ferry Company 
against Jennie Amos. On respondent's exception to the pétition. 
Pétition dismissed. 

William Clarke Mason, for petitioner. 

Michael Francis Doyle and Thomas Leaming, for respondent. 

J. B. McPHERSON, District Judge. Section 4383 of the Revised 
Statiites (U. S. Comp. St. 1901, p. 29,43) déclares inter alia that the 
liability of a vessel owner for any loss or damage ; done^ occasioned, 
or incurred without his privity or knowledge shall in nû case exceed 
the amount or value of his interest in, the vessel and in her freight 
then pending. Succeeding sections, and admiralty rules 54 to 57 of 
the Suprême Court, provide the machinery for ascertaining the value 
of such interest, the amount of claims, and other matters pertinent 
to the inquiry. Under thèse provisions of the fédéral law the présent 
pétition has been filed. 

It appears that Jennie Amos suffered a personal injury in 1905 on 
board a ferryboat belonging to the Delaware River Ferry Company, 
while the boat was upon the water between the Pennsylvània and the 
New Jersey shores of the Delaware river. This was a tort of which 
the District Court in admiralty had jurisdiction. But, as the admir- 
alty jurisdiction of this particular wrong was not exclusive, she elected 
to sue in one of the commOn pleas courts of Philadelphia county. 
The ferry company took no steps to remove the controversy to the 
District Court, but litigated the case persistently and (in part at 
least) on the merits for five years in the courts of the state ; there hav- 
jng been two trials in the common pleas and one appeal to the Su- 

•For other cases see same toplc & | number m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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preme Court of Pennsylvania. The appeal résultée! in the affirni- 
ance of a judgment for $8,000 against the company, upan which ex- 
écution vvas duly issued. At this late stage in the dispute, the présent , 
pétition was filed, asking for a hmitation of the company 's liability, 
and an appraisement has been made, valuing the boat at $92,350. 
The questions for décision arise upon an exception alleging that the 
District Court lias no jurisdiction. I do not understand this to mean 
that the court has no jurisdiction of the subject-matter, but merely 
that under the facts disclosed in the proceeding it should not now 
entertain the pétition. 

Turning to the pétition, we find that it sets forth the corporate 
ownership of the boat by the company, the fact of the respondent's 
injviry during one of its trips across the river, a brief outline of the 
accident, a déniai of fault or négligence on the part of the master 
or crew, and an averment that the in jury was caused solely by the 
respondent's négligence. The pétition then goes on: 

"(6) That the snid petitloner has eontested In the court of eomnion pleas 
No. 5, of Phlladelphia county. and lu the Suprême Court of the state of l'enn- 
sylvania, in the aforesaid suit of Jennie Amos v. Delaware lilver Ferry Com- 
pany of New Jersey, the petitloner herein. the jurisdiction of the sald court 
of common pleas of Phlladelphia county lu the premlses, and bas Contended 
that the exclusive jurisdiction in the said suit Is in the United States Dis- 
trict Court for the Eastern District of Pennsylvania sltting In ndmlralty. 
The sald court of common pleas of Phlladelphia county and the Suprême 
Court of Pennsylvania hâve held In the said suit that the sald court of com- 
mon pleas of Phlladelphia county had jurisdiction in the premlses." 

The prayer of the pétition is that the company may hâve the bene- 
fit of the fédéral statutes relating to limitation of liability ; that the 
interest of the company in the boat may be appraised ; and that — 

"the petitloner may give stipulation for the value thereof as fixed by such 
appraisement, or pay such value Into court, the same to he for the benefit of 
the sald Jennie Amos in case she shall establlsh the liability of the said peti- , 
tloner in the premlses, and of ail other clalmauts who may prove to be enti- 
tled to claim compensation agalust the sald ferryboat Océan City by reason 
of tlie premlses, or on aceouut of any other claim or Indebtedness due by your 
petitloner as owner of the said ferryboat at the time hereiubefore mentloned, 
and that such claims, when proved, be pald in proportion to the amouuts or 
otherwlse as this court shall direct, and that thereupon the petitloner may be 
discharged from ail liability for ail losses, injuries, and damages by reason of 
the premlses aforesaid, and for ail claims or debts incurred on account of the 
sald ferryboat Océan City, aud, f urther, that the said court wlll be pleased 
to make an order to restraln the f urther prosecutlon of the before-named ac- 
tion, and of ail or aily suit or suits against the petitloner in resi)ect to any 
such claim or claims." 

It will be observed that the pétition contains no averment that 
there are, or are likely to be, any other claims against the company 
growing out of the act that injured the respondent. From the nature 
of the accident, such claims are highly improbable. There is a vague 
and gênerai suggestion that other claims or indebtedness may perhaps 
be due by the compahy as owner of the boat ; but, even if definite 
averments on this subject existed, it is apparent, I think, that they 
would not be primarily relevant at this stage of the proceeding. The 
fédéral statutes refer to a claim or claims growing out of a particular 
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act for whicH it is sought to hold the owner liable, and in the pro- 
cèeding to lîrtiit his liability it is thèse daims only that are pertinent 
in the first instance. What may bè the ultimate destination of th€ 
fund that is produced by the owner's interest is a matter to be deter- 
miiied af terward. It there should be other creditors holding prior or 
preferred liens upon the owner's interest their rights may be a sub- 
ject for considération at the proper stage. But the précise ques- 
tion now is whèther the Disti-ict Court should exercise its jurisdic- 
tion to limît the owner's liability in a case where there is and can 
be only a single claim against a single owner, and when the ap- 
praised value of the' vessel exceeds many times the sum already ad- 
judged to be due tô; the claimant. The question is not ruled by The 
S. Â.^McCaulley (D.' C.) 99 Fed. '303. As in ail other cases, what was 
there saidis tb bé appliéd to;the facts then before the court, and 
especially. to the facts that, while there was only a single claimant;' 
there were several owners— 'some Of them not served with procéss — 
whose liability needed to be apportioned, and that the value of the 
owner's interest had not been ascçrtained, nor the amount of the 
claim det;eririined. Where there are pumerous claimants,,this of itself 
may be décisive in favor of the fédéral remedy, and the same décision, 
may follow if theire are several owners whose due proportion of lia- 
bility heeds to be determinéd, or if the relation between the amount 
of the claim or .claims and the value of the owner's interest hàà not 
yet been ascertained. But where ail this has already ,bç;en done, and 
it is manifest that there is no object in the admiralty proceeding ex- 
cept to litigate again questions of f act that hâve beèri thrèe times de- 
cided, it would be a reproacii upon 'the law if the effort were allowed 
to succeed, unless the acts of Congress fequire the District Court to 
go on with the suit. 

There is rio àuthoritative décision lipon the point now presented. 
In Quinlàn V. few, 56 F'ed. 120, 5 C. C. A. 438, although there was 
only a single claimant, there were several owners, and there is nothing^ 
in the report to show that the value of the vessel was greater than 
the claim.' Moréover, the action there was originally brought in the 
District Courte and it seems clear that the court had jurisdiction of 
the controversy in any of its aspects, and properly decided that it 
could not be compelled to send the dispute to a state court for de- 
terminatioh. The subject has been thoroughly discussed by Judge 
Brown in The Rosa (D. , C.) 53 Fed. 132, and Thç Eurêka (J). C.) 
108 Fed. 678; and, while I am not sure that I am prepared to dé- 
cide that a court of admiralty must décline jurisdiction in a case where 
there is, and can be, but a single claimant; and where he has originally 
appealed to that tribunal, I agrée with the reasoning of thèse cases 
so far asto hold that the admiralty may properly refuse to act where 
the circumstances of the litîgation are such as are now presented. 
See, also, The Gârden City (D. C.) 26 Fed. 770; The Lotta (D. C.) 
150 Fed. 219; and the opinion of the Suprême Court of Pennsylvania 
by Mr. Justidè Stewart in Amos v. Délaware River Ferry Company, 
228 Pa. 369; 77 Atl. 12. • 

It may bé that I should be justified in taking the course pursued 
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in 'Thé Lottà — merely dissolving the injunction, liëretofore granted, 
which restrains further proceedings upon the judgment in the state 
court. This would retain the pétition for other purposesy in order to 
protect the ferry company's right to Hmit its liability, , in case such 
right should hereafter be denied. But there are two reasons that 
lead me to dismiss the pétition altogether; (1) I understand that 
the company's right to limit its habihty is not questioned by the re- 
spondent; and (2) it seems to me important that the Court of Ap- 
peals should hâve an opportunity to pass speedily upon the ptoint now 
involved, in order that the District Courts of this circuit may. hâve def- 
inite instruction on a rnooted question. An order mereiy dissolving 
the injunction might not be a final decree from which an appeal would 
lie, and I hâve therefore decided to dispose of the whole case. 

For the reasons heretofore given, I décline to entertain jurisdic- 
tioh, and direct the clerk to enter a decree dismissing the pétition. 



BARBON V. McKINNON. 

(Circuit Court, D. Massachusetts. May 13, 1010.) 

No. 656. 

1. Banks and BankiNo (§ 287*) — National Banks— Shareholder's Agent 

— Stjit. 

Where a shareholder's agent has been appolnted to tako charge of the 
assets of a national bank uuder Aet June 30, 187G, c. 156, § 3, 19 Stat. 
(S (U. S. Oomp. St. p. 3.510), provirting that such agent may sue and be 
sued in his own name or in the name of the association, suit vvas properly 
Instituted against hiin by an alleged créditer of the bank to recover on 
a guaranty collatéral to a sale to complainant of certain stock owued by 
the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. | 287.*] 

2. Banks and Banking (§ 260*) — National Banks— Guaranit— Ultra 

VlIiES. 

Where a national bank, in order to induce complainant to purchase 
certain steamshlp stocks owned by it, agreed to take coinplalnant's note 
for $50,000 for the stock and holU the stock as collatéral seeurity, and 
to guarantee plaintiff against any loss in the transaction from the ex- 
écution and dellvery of the note, such guaranty was not an ordinary com- 
mercial guaranty, but one outside the ordinary business of bauking, and 
ultra vires. 

[Ed. Note. — For other cases, see Banks and Banking, Dec, DIg. § 260.*] 

Suit by Glarence W. Barron against John W. McKinnon. On de- 
murrer to déclaration. Sustained. 

Whipple, Sears & Ogden and Alexander Lincoln, for plaintiff. 
Walter I. Badger and Wm. Harold Hitchcock, for défendant. 

LOWEtL, Circuit Judge. The plaintiff's amended déclaration al- 
lèges that the défendant is the shareholders' agent of the National 
Bank of North America in New York; that Morse, the vice prési- 
dent and directot of the bank, owning the majority of its capital stock 

*For other cases see same topicfi § numbbb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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and controlling its management, acting on behalf of the bank, sold 
the plaintitï 2,000 shares of stock of the New York & Porto Rico 
Steamship Company. In payment therefor the bank took the plain- 
tiff's note for $50,000, and on the bank's behalf Morse and the plain- 
tif? agreed that the bank should hold the stock as collatéral security 
fôr the; payment of the note and should guarantee the plaintiff against 
any lossin the transaction from the exécution and delivery of the note. 
Thereafter the bank transferred the note, the transférée brought suit 
against the plaintifï, and recovered judgment for more than $56,000, 
which judgment the plaintifï has paid. The plaintifï further allèges 
that the stock has not been sold, that he is still its owner, and— 

"that tlie value of said stock with ail Incrément received by him tlierefrom 
was at ail times and is now niucli less tban the araount which tire plaliitiff 
has been «bliged to pay and expeud by reason of said suit, and niuch less 
than the amqunt of the plaiutiff's liabllity iipon said promissory note, and 
that he has sustaiued great loss in said transaction arising from the exécu- 
tion and delivery of said note." 

The défendant demurred to the déclaration upon several grounds, 
of which the court need notice but two: 

I. That the suit was brought against the shareholders' agent, and 
not against the bank itself. 

Had action been brought agamst the receiver of the bank, appointed 
under the banking act, the defendant's contention would seem to be 
Sound. Lantry v. Wallace. 182 U. S. 536, 21 Sup. Ct. 878, 45 L. Ed. 
1318, was ari action brought by the receiver of an insolvent national 
bank to recover an assessment duly levied upon the shareholders. The 
défendant set up by way of cross-petition or counterclaim that the 
bank had induced him to become a purchaser of its stock by means of 
fràud. The Suprême Court said: 

"We perceive no ground whatever upon which the défendant can hâve a 
judgment upon his erosS-petltion or counterclaim against the receiver. ïhat 
Offlcer had uothing to do with the fraudulent transactions of the bank prior 
to its suspension. His duty was to take charge of its assets, and hâve theiu 
administeréd according to the rights of parties existing at the time of such 
suspension. Whether, if the défendant clainied a judgment against the bank 
or its offlcers for the alleged fraud or deceit of the latter offieers, he could 
participate in the distribution of the proceeds of the stock assessment until 
ail the eontract obligations of the banls had beeu met, was not decided by the 
Court of Appeals." 

Weeks v. International Trust Co., 125 Fed. 370, 60 C. C. A. 236; 
International Trust Co. v. Weeks, 203 U. S. 364, 27 Sup. 69, 51 L. 
Ed. 224, décides nothing to the contrary, as the liability there sued 
on arose after the receiver's appointment. 

But the shareholders' agent appointed under section 3 of the act 
of June 30, 1876 (19 Stat. 63, c. 156 [U. S. Comp. St. p. 3510]), 
stands difïerently from a receiver. In order that the shareholders 
may elect an agent to administer the bank's afïairs, it is necessary that 
the receiver shoiild certify that the allowed claims of every creditor 
of the bank, not jncluding the shareholders who are creditors, hâve 
been paid. In order that the agent shall enter upon his duties, some 
of the shareholders must hâve executed a bond to pay ail claims again ;l 
the bank subsequently allowed. Hence it follows that no question of 
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priority arises between the plaintiff's claim and the ordinary contract 
obligations of' the bank, as in the Lantry case. . There a judgment 
against the receiver would embarrass him in his statutory distribu- 
tion of asse,ts. Hère no embarrassment would arise from a judgment 
against the shareholders' agent, unless we are to suppose that the 
bank's creditors are limited to their remedy on the bond, an inconvén- 
ient and,, unreasonable interprétation of the statuteand one apparently 
at variïHice with the authorities. Guarantee Co. v. Hanway, 104 Fed. 
369, 44 ce. A. 312. The reason which forbade a shit against the 
receiver in the Lantry Case does npt exist in case of a suit against 
the shareholders' agent. It must be presumed that the contract obli- 
gations of the bank hâve already been discharged, and therefore there 
appears no reason why the plaintiff's claim, if he can establish it,. 
should not be satisfied as soon as possible. The section cited above 
provides expressly that the shareholders' agent "may, in his own name 
or in the name of such association, sue and be sued." No'sùch pro- 
vision is made for suing a receiver. I can perceive no reason for de- 
nying their natural meaning to thç :words above quoted. In this re- 
.spect, as against this ground of demurrer, I hold the déclaration to 
be good. 

II. That thÈ contract set up in the plaintiff's déclaration is ultra 
vires of the bank. 

It is not easy to state precisely the meaning of the contract sued on. 
What would be a loss on the plaintiff's note does not clearly appear, 
as the establishment of loss involves, to some extent at least, a com- 
parison between the plaintiff's payments on the note and the value of 
the stock which he bought. For instance, did the bank guarantee that 
the value of the stock should at ail times be at least equal to the plain- 
tiff's payments on the note? Or did it guarantee merely that at some 
time or other the stock should reach that value? Tf sp, what was the 
time fixed? The contract's précise meaning need not hère be deter- 
mined, inasmuch as in any construction it appeaijs to me to be beyond 
the corporate power of the bank. Doubtless a bank may guarantee a 
note under some circumstances in the course of its banking business ; 
but the giiaranty hère made, whatever it may meah, is not an ordinary 
commercial guaranty, but an extraordinary and alfnost unintelligible 
contract, somewhat connected with stock which the bank was seeking 
to sell. In this respect, the déclaration does not state a valid cause 
of action, and the demurrer must therefore be sustained. 
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UNITED STATES r. CAMPBELL. SAMH T. STUMP. SAMB T. TOB- 
V NER étal. 

(District Court, B. D. P^nsylvanla. June 9, 1910.) , 

Nos. 3&-3a , 

1. Ceiminai, Law (i 242*) — Fedebai. PBaoticb^Removal or Accttsed, 

On motion to remove one to the Jurisdlction wliere he lias **>èn In- 
dictfid, tlie indictment is prima facle évidence that the offense was com- 
mltted there; but lie may overcome the presumption by apppopnate évi- 
dence, and show any other légal rëason why removal shôuld bé denied. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. M 509, 510 ; 
Dec. Dig. { 242.*] 

2. Criminal Làw (J 97*) — Localiti or Offense— Conspiracy— Participa- 

tion IN OVERT AcTS. 

Persons accused of consplrlng to vlolatèthe "bucket shop" law (Act 
March 1, 1909, c. 233, 35 Stat 670) In the District of Columbia may be 
tried there, tf they participa te in overt acts there, though the unlawful 
agreement was made elsewhere, since participation may be proved by 
évidence of thelr conduct elsewhere. ■ 

[EM. Note. — For other caseâ, see Ôrimlnal liaw, Cent. Dig. § 177; Dec. 
Dig. i 97.*] 

8. Criminal Law '(§ i242*)-^FÈDEBAt Phactice— Removal op Aocused. 

Probable cause for a flnding that persons accused of conspiracy to 
vlolate the "bucket shop" law (Act March 1, 1909, e. 233, 35 Stat. 670) In 
the District of Columbia partldpated In the overt acts committed there 
warranted their femoval. 

[Ed. Note.— Fbr other cases, see Criminal Law, Cent. Dig. §| 509, 510; 
Dec. Dig. i 242.*] 

4. District op Columbia (§ à*)^CoNGRESsioNAL Poweb. 

Congress may epact laws applylng exclusively to the District of Co- 
lumbia. , , 

[Ed. Note.— For other cases, see District of Columbia, Cent Dig. § 3; 
Dec. Dig. §3.*] . ■' . ; 

B, Obiminal Law (5 242*)— "Offense Aoainst United States." 

A conspiracy tq violate the "bucket shop" làw (Act March 1, 1909. c. 
233, 35 Stat.' 670) of thé District of ColuHibla is an offense against the 
: United States, withto ;Bev. St. § 1014 (D. S. Gomp. St 1901, p. 716), pro- 
, viding for the renjctval . of . offenders against, the United States, and sec- 
tion 5440 (page 3676), relating to conspiraciés to commit offenses against 
thé United Stateà., ' . ' 

[Ed. Note.^-For other cases, see Criminal Law, Dec. Dig. § 242.*] 

Thomas H. Campbell, Henry G. Stump, and, George Turner and an- 
other having been indicted in the District of Columbia for conspiring 
to violate the so-called "bucket shop" law, the United States applies 
for warrants of removal. Motion granted. 

J. Whitaker Thompson, U. S- Dist. Atty., and Jasper Yeates Brin- 
ton, Asst. U. S. Dist. Atty. , ^ 

Ruby R. Vale, for défendants. ' 

J. B. McPHERSON, District Judge. Three indictments hâve been 
found in the District of Columbia charging certain persons with con- 
spiring there to violate the so-called "bucket shop" law of the District, 

•For otber cases sec saine topic é { numbsb in Dec. ft Am. Dlgs. 19C7 ta date, & Bep'r Indexes 
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passed in 1909 (Act March 1, 1909, c. 233, 35 Stat. 670). Several of 
thèse défendants hâve been arrested hère and the government now ap- 
plies for warrants of removal. The indictments are prima facie évi- 
dence that the ofïense was committed in that jurisdiction, but they are 
only prima facie; and it is beyond doubt that the défendants hâve a 
right to overcome the presumption by appropriate évidence, and to 
show^ any other légal reason why the removal should net be permitted. 
Such évidence was heard by the commissioner as the défendants de- 
sired tooflfer, and by agreement this évidence is to be considered by 
the court on the pending motion. The question for décision is 
whether upon the whole case the défendants can be lawfuUy removed 
to Washington for trial; or, to state the question more accurately, 
whether the commissioner had probable cause to hold that the offense 
was triable in the District of Columbia. 

For présent purposes it may be conceded that if the évidence clearly 
showed that the défendants now before the couït did not conspire 
within the District of Columbia, and also that they did not take part 
in the overt acts that are charged to hâve been committed there, they 
cannot be tried in that jurisdiction. In that event the sixth amend- 
ment of the Constitution would be a bar to the removal. But if they 
did take part in thèse acts, it is lawful to try them in Washington, 
although the unlawful agreement may not hâve been entered into 
there ; for participation may be proved by the évidence of their con- 
duct elsewhere (In re PaUiser, 136 U. S. 2S7, 10 Sup. Ct. 1034, 34 L. 
Ed. 514), if such conduct was intended to further, and did further, the 
doing of the overt acts in the District of Columbia. The physical ab- 
sence of the défendants does not of itself prove that they did' not con- 
spire in the District; neither does it prove of itself that they did not 
take part in the ovèrt acts that may hâve been committed there. It is 
merely évidence on thèse questions, and, while it is évidence in favor 
of the défendants, it is by no means conclusive. In spite of it, the re- 
suit of ail the testimony may justify the commissioner's finding. And 
this, I think, is what the évidence taken as a whole does show^that 
■ probable cause for the removal exists. The prima facie case made out 
by the indictments has not beert overcome, so as to enable me to say 
with the required certainty that the défendants bave committed no of- 
fense for which they can lawfuUy be put on trial in the District of Co- 
lumbia. In an admirable and exhaustive argument, the défendants' 
counsel relies on two légal propositions to prevent the removal. One 
of them is that a conspirator can only be tried in one of two places — 
either where the unlawful agreement was in fact made, or in a juris- 
diction where he himself took part in some overt act that was done 
in furtherance of such agreement. For the reason already stated, 
this proposition need not bè controverted ; but, assuming it to be 
soundj it is my opinion that probable cause has been shown for the 
commissioner's finding that the défendants did take part in the overt 
acts that \yere done in the city of Washington. This is sufficient 
to justify their removal to that jurisdiction for trial. Price v. Henkel 

(decided Feb. 21, 1910) 316 U. S. 488, 30 Sup. Ct. 257, 54 L. Ed. , 

and cases there cited. 

The second proposition is that even actually to conspire in the Dis- 



764 179 FEDERAL EEPOKTEK. 

trict of Cohimbia to keep a bucket sbbp there is not an offeilse agamst 
the United States within the meaning of sections 1014 and 5440 of the 
Revised Statutes (U. S. Comp. St. 1901, pp. 716, 3076). The case 
chiefly relied upon to support this position is In re Dana (D. C.) 68 

■ Fed. 886, decided in 1895 by Judge Brown in the Southern district 
of New York. It is a very careful and elaborate discussion of the 
subject; but it is at variance with later and more authoritative déci- 
sions of the fédéral courts, and therefOre cannot be regarded as bind- 
ing on the présent motion. Benson v. Henkel, 198 U. S. 1, 25 Sup. 
Ct. 669, 49 L. Ed. 919 ; Price v. McCarty, 89 Fed. 84, 32 C. C. A. 
163 ; United States v. Wimsatt (D. C.) 161 Fed. 586. No doubt Con- 
gress may pass laws applying exclusively to the District of Cohimbia, 
and the law in question may belong to this class. But if an offense 
against this statute is not an offense against the United States, how is 
it to be déscribed ? It is certainly not an offense against tlie District 
of Columbia, for the District is not a sovereignty, and bas no législa- 
tive power of its own. Unless, thereîore, it is an offense against the 
United States — the sovereignty which has exclusive jurisdiction of the 
subject and has passed the law forbidding the disputed acts — it is 
not an offense at ail, but remains somehow in the air, removed from 
ail danger of piuiishment. If the présent contention is: correct, it 
would follow that no criminal who had evaded arrest iriithe District 
could be arrested elsewherë and returned for trial; for neither the 
Constitution nor any fédéral statute (unless it bé section 4014) pro- 
vides for the return to the District ofsuch offenders. Iri contemplat- 
ing this contingency the Suprême Court used the following language 
in Benson. v. Henkel, supra (page 15 of 198 U. S<, page 573 of;25 
Sup. et, 49, L. Ed. ^919):-, : ..; :; .• : ■ 

*' * * ♦ ;Aiiy construction ofjthe law whIch wonid preclnde the extradl- 

..tlon to the: District of Columbia of offenders who are arrested. elsewherë 
would be'attended bj; such ^bhorrent' conséquences that 'no.thiBg but- the. clear- 
est làngiiâge would 'authorlze such ' cdpstruction. It certàlbiy could iiever 
hâve bëen intended that persOns gullty ol? offensés against the laws of the 
United States should escape punlshment slmply by crosslng the Potouiac riv- 
er, iior, upon the other, hand, that this District should hecpuie an Alsatia for 
the refuge of criminels from every part pf the CQUutry." 

,Thé motion is granted. - ' / 



TKUST CO. OF ST. LOUIS COUNTÏ v. BURKEEL 

SAME V. BrEYBURN 

(Circuit Court, E. D. Penusylvauia. June 21, 1010.) ;' ' 

■ '" iSîos. '9l! 92. 

1 Bins, AND Notes (§§ 358, 379*) — Eona.Fide Hombbs-^Çbeditobs. 

Under sections 25, 27, 29, art. 2,. of the Missouri and Pennsylvanla ne» 
gotlahle instruments acts (I^aws Mo. 1905, p. 247 [Ann. St 1900, §§ 4G3 — 
25, 463— 27, 4G3^291 : Act Pa. May IC, 1901 [P. L. 1091), nialùng a pre- 
exlsting debt a valuable considération, provlding that where a holder 
has a lien on the Instrument, he Is deemed a holder for value to the ex- 
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tenf 6f his lien, and inaking an accommodation Indorser liable to a hold- 
er 'for value, accommodation Indorsers are liable on a note transferred 
before maturity to a credltcsr as additional collatéral security for a pre- 
existing debt. , 

[Ed. Note. — For other cases, see Billsand Notes, Cent. Dig. § 922; Dec. 
iDig. IS 35S, 879.*] ' 

2. PLEDGES (§ 58*) — COLLATEEAI. NOTES— LiABILITY. 

Judgment is properly awarded against accommodation Indorsers for 
the full amount of a note deposited wlth tbe holder as collatéral secu- 
rity, though th'ere httve been payments on the original note; exécution on 
the judgment being proi)erly controlled to avoid injury to the Indorsers. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. § 186; Dec. Dig. 
I 58.*] 

At Law. Actions by the Trust Company of St. Louis County 
against William T. Mârkee and against John E. Reyburn. Judg- 
ments for plaintifï. 

Townsend, ElHott & Townsend and W. W. Porter, for plaintiff. 
J. Howard Gendell, for défendants. 

J.. B. McPHERSOIT, District Judge. Thèse two cases are brought 
upon the same promissory; note and were tried together. The défend- 
ants are successive iiïdorsers and the plaintiff is a holder for value 
before maturity. The note is for $35,000, is dated September 27, 
1906, is payable one year thereaf ter in the city of St. Louis, and 
was made in Missouri by' the St. Louis, We^^ster & Valley Park 
Railwày Company to its own order. It was indorsed by the Com- 
pany itself, and by Paul D. Cable, John E. Reyburn, William Markee, 
and H. C. Begole, in the order named, and has been duly protested 
for nonpayment. The furtber facts are as follows: 

On JUly 26, 1906, the plaintiff discounted a note of $25,000 for the 
St. Louis, Webster & Valley Park Railway Company. The note 
waS; signed by the I railway company and by three other . persons, 
and was accompanied by $50,000 of the company's bonds as col- 
latéral. It was due ori january 26, 1907, and contained the provi- 
sions that are usual in such obligatîbris-^among them, the provi- 
sion that thé makëfs should gîve further security under certain Con- 
ditions. In addition'-to thé raihyay bonds, the plaintiff held 'What 
purpoi-ted to b'e a written obligation of the AUis-Chalmers Company 
guaranteeing the payment of the note. When the note fell due the 
Allis-Chalmers Çompatay denied its liability On the guaranty, assert- 
ing that the writing was: without authority. Thereupon a conférence 
was held between the plaintiff and the officers of the railway com- 
pany; and, in conséquence of the plaintiff's demand, the note in suit, 
accompanied by other bonds of the railway company, was pledged 
as further collatéral for the original note. The défendants are 
accommodation indorsers, and, so far as Reyburn is concerned, his 
indorsement was givéti "under an agreement that [the note] was to be 
used or gîven to thé Allis-Chalmers Company" — to use his own 
language on the witness stand. But the note was delivered by him 
to the proper officers of the railway company, and was pledged by 

*Far other casea see same topic & i kdmbbb In Dec. & Am. Dig«. 1907 to date, & Rep'r Indexe» 
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thçm without çommunicating this agreement to the plaîntiff^ ^nçl with 
np knowledge pri its part thereof. rïhp pleidge \Y'as niade in.Jaçuary, 
1907, several months before the due. date, of the note. ■ ' '. ! 

Upon thèse facts there seems to be Httle rooni foi* dispute. If 
the-ease is to bê govérnëd' by thë fedëi-aldecisiorts, it is èhoygh to 
refer to Railroad Company v. Bank, 102 U. S. 14, 26 L. Ed. 61,, in 
which the, Suprême Court decided that: , . 

"The transÉer by indorsement to a ei-editor of negotlable.paperfrbefore ma- 
turlty, merely for an antécédent debt, although, it is .vîithout hisj express 
agreement: for .Indulgence, is not an improper use of such, paper, and is as 
mucli in tlje usual; course; of. commercial bugineiss ag its^ transfer fin payment 
of the del}!. ïn neither case is the bdua flde holder affected by equities or 
défenses between prior parties of which lie had no notice." 

if the ata^ute either of Missouri or of Pennsylvaniar'is to. govern, 
thé xesult is the 'same. Both states hâve adoptedtlie.negptiable in- 
struments act, and the provisions now relevant are.identical in .both. 
Seé'Xàws' I\€6V 1905, p. 247 fAnn. St. 1906, §§ 463-^25, 463-U37. 
463—29) ; Act Pa. May 16, 190l'"(P; I^. ■Ï99). ïn atticlé 2, ^- 25, 
vahie js defined as f ollows : _ ^ ,,,..,..,,. 

''yàlhe is âiiy considération sufflctejitlto siipport a simple cbritract. Art an- 
tecédentiOE pre-éxistlng debt constltutès \"aMë;'''.à'nd îs-'d'èéméd sueh whether 
the Instïïuniéut is payable on' démand or.at a;fiutiflitef.timeiîj..'D:>. • 

bection 27 , provides: ,, _ , .. , , ,,.. ,..;.fr;-. r ■. 

"Wherç tjîe iaolder bas a lipn.on tlie instrument,, arlsinç ^ther from coin- 
tract or 1),y jmplicàtioh of laV, lï6 Is deemed. a hol'déi: for value to the extent 
ofhis-lifen.": i' /^ ■'■'.''■ .■ , ',,'. ''■'''■•■ : 

■. Section ,29, déclares:; ,, , :,./,•, -, u - .'.• .'. 

"An accommodation party is:one who has sig^éd the Instrument as maker, 
drawer, acceptor, or indorser, ypithout, receiving value ■ theref or, and for the 
purpose of lehdiiig his nahïe to some bther .person. Suçh' a person is liable 
on 'the instriiment to a hold'eî*' for value, iiBtwlthstanding such holder at the 
time: of taklng the instruihent knew him to be bnly an acconiinddatlon party." 

Tested by. thèse stàtutes,, the liabjjity of the de-fén^a^its.- under the 
façts in proof is, I think, tpo.clear tp tiepd discuss,ioç;, andthe only 
que^tion.rpmaihing is. For \vliat sum the judgmçntshould be entered? 
It ^ppearéd at the trial that i the ^ailway: company h^s made certain 
payments on the priginal note, a,nd theideï^nd,ants çootepd that in any 
event tlie, judgment can only be rerjdered for, thç.feal!ance that is still 
due. But ndpe bf thèse payments was ma,dç on tne, no.té in suit, and 
the plàin)ti|ï .is thçrefore lcga,lly entitled to a; formel; judgment for the 
,fuir àmounit of, that obligation. The plaintiiï cq^ic,edes, hpw^ever, that 
only payment of the balance can be enforcedi and,, ifvit.should become 
necessary to issue exécution .in, éithqr suit,j thçipfocesg çain,be,con- 
trolled sp, that np injury will be, done ,tp the, défendant. But fpr the 
presept, a ,ju,dgment,, for $25,000, the (face .p^,thç,nojfcç,j|With interest 
fro'm èeptember 27, .1907,,î;nay,b,e ,entéçed;;^gajn5^ieach,, défendant, .t 

Tp.the .entry of this jiidgment an exception, ds sealed, in each case. 
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In re SCHWABÏZ. ' 

(District Court,, S. D. New York. October 35, 1900.) 

Babtkruptct (§ 228*) — Référence;— Finding of Spécial Mastee. 

Where the question to be determlned was whether a bankrupt marte a 
fraudulent mortgage to hls brother, a finding by the spécial master sboiild 
be given great weight, thoiigh tbe district Judge from a perusal of tlie 
évidence might bave corne to a différent conclusion. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 387; Dec. 
Dig. « 228.*] 

In the matter of Barned Schwartz, bankrupt. On report of spécial 
master. Report confirmed. 

L. T. Fetzer, for bankrupt. 

Myers & Goldsmith.'for petitioning creditors. 

HAND, District Judge. This case must turn upon the existence of 
the mortgage to Schwartz by his brother, because I think it fairly 
proved, first, that the bankrupt made a fraudulent transfer wheri he 
withdrew mphey' and gave it to his wife, arid, second, that the assets 
are insufficierit without the mortgage to cover the habilities. I do not 
think there is any évidence that the bill of sale was ever delivered to 
Schwartz's wife, and so I cannot exclude the value of the merchan- 
dise; ,:;■ ..''.'..■ ^, 

I hâve read substanti^lly ail the testimony, and, were I to judge frôm 
it alojie, I shpuldnot hesitate to find that the mortgage did not exist 
on April 14tn, for the testimony is exceedingly suspicious. However 
I do not feel at liberty to disregard the spécial master's finding. It is 
quite possitjle : that Schwartz's testimony on the examination under 
section 21a rna.y hâve been through misunderstanding. It is perfectly 
clear that suçh contradictions can be satisfactorily resolved only by 
the tribunal whîch sees the witness. Other explanations are possible 
than that of perjury, and^ jwhen a. compétent master has concluded 
that the true explanatiôn is not perjury, a judge should not up^et his 
finding'' Vsiirn{)ly upon thé liasis of the written: words. They consti- 
tûte but a sm^all pE^rt df tlie évidence; the bearing of the witness, his 
appeaéançè, his gênerai intelligence, and deportment countihg as much 
as the'Wdrds hé uses. 

Nothing is more iCertâin than that great weight should be given to 
the finding of the tribunal which had beforé it ail this évidence in its 
éntirety. It is triie in this casé that with sqme of thç master's findings 
I disagree, as, for, example, on the value of the licenses, of the in- 
surance polîcy, âridof théj'ewèlry; but that does not militate against 
the correctneSè of his fiiiding as to this issue, for in ail of those mat- 
térs my différence front him doès iiôt turfi upon the credibihty of a 
witness. Hé hlas'hecessaifily determined that Schwartz spoke truly, 
and, even thoUg^ there m'ust hâve been strong évidence in his appear- 
ance to meet the incoiVsistency of his statements, I cannot say that it 
was not forthcoming, because I was not there, and I cannot judge with 
my own sensés. Without, therefore, refusing to give to his finding 

•For other cases see same topic & § ngmseb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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that weight to wliich it should be entitled in any orderly system of ad- 
ministering the law, I do not^sçe..hpw I can avoid confirming the re- 
port. 

Report cohfiriliéd) and pétition dismissedj with'9oStS. ''^'' 



In re BRADIN. 

., (Distiflct Court, E. D.Pemisjjlvauîa^ .'juiie S'^, .1910.)/ 

No. 3,715. 

1. Bankbuptcy (§ 413*) — DisèHAKQE. or Bankrupt i- Objbctions — Suffi- 

CIEKCY. 

A\\ objection to tJie discharge of a bankrupt because of his failnre to 
keep iiroper books of accouut, which does iiOT State ^ tbat such failure was 
witb intent to couceal bis fluanciab condition, is,iJ)SHfflclerit» but the, (le- 
fect is amendable. 

[Ed.; Note.- — For other cases, see Bankruptcy, Dec. 0ig. §, 413.*] ' 

2. BANKWPTCr ! (§ 413*) DISCHARGÈ of BANKBUPT^'OBJECXIO:::fS — Suffi- 

CIENCY., ; ■•:,/: -■■.,• ... ■ ■•'.■':. '.:\ 

Objections to the discïiarge of a tia.nkrupt, chargin^ in effect a fraudu- 
lelit transfer ot the bankrupt's property wifliiii the îoùr months perlod, 
' ' ' are sufflclent. '■ ■' '-'»• ■ '''' ■■''■' '■' 

[Ed. Note.-^For other cases, see Bankriiptcy, Deè; Wg; § 413.*] 

In the matter of the bankruptcy of James A. Bradin. Fleard on 
objections to bankrupt's dischàrge; ' Gàtise çotnmittedto' référée.'', ' 

■ Alex. M. De Haven and Ephraim Ledêrer,','for,'ob'|çctiing,'créditors. 
. Harry M. McCaughey, for bankr'upt. ; , _;,';.; ^ . ■ ' , .'. 

J. B. McPHERSON, District Jtidge. y 'Separâte'^bje^^^^ 
bankrupt's discharge hâve lieen iîled by twb créditprs, Wiihâm E. Gib- 
son and Frederick- Gerber, and iheise objections 'are,' aitàcked' by, tlie 
bankrupt as insufficient. ' . , , ' ' '..' . - ., 

The first objçction Of each creditpr.'is détective,, becàusèitdoe^not 
avèr that thë bankrupt's failure tç keep prQper.bpoks of accoun^ iwas 
with intent toconceal his financial condition.' 'Godshalk Coiripàny 
V. Sferling, 12 Am, Bankr. Rép. 303, l?9.Eçd:['5,8^0, '64;,,C. C.A. 148. 
But this is amendable, and permission is giv'én'td, àménd wftthin three 
days; othervi^ise, the objection will be dismissed,. ",','.'. ''. . .' 

' The fourth and, fif th objections of Gibson arid'jtjié fo.urth,,fifth, and 
sîxth' objections of Gerber' need no comment. They,are plainly insuf- 
ficient and are hereby disrhis'sed. ' . 1 " 

The second and third objections of Gibson and^the,.secpnd and third 
objections of Gerber, when rèàa,,i;i eàch instapfié^s ii'they were com- 
bined in one paragraph, are.sufi^çi'ently specifiç, anid are susta^ined. In 
effect, they charge a frauduleot transfer of th^e'tjànkiup't's' property 
within the ' four, riioriths period.'. ' Thèse >objectionsrv-wi}:h. the ^first, if 
the amendaient shall be mad'e— are cpmmitt,e,4 , to 'the référée for 
prompt and apprppriate action therebn. ',. '''",.-, 

■•For otb«r ca,ses, see pâme topic & § numbek in Dec. & Âm, Dig?iljl07 to date, & Rep'r Indexes 
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CHARLOTTE XAT. BANK OF CIIARLOn^E, N. C, v. 
SOUTIIERX RY. CO. 

(Circuit Court of Appeals, Fourtli Circuit. July 12, 1910.) 

No. 919. 

Tbial (§ 177*) — Direction or A'erdict— Effect of Motion by Botii Tarties. 

Where both parties at tlie close of tlie testimouy request peremptory 
Instructions in tlieir favor, but also at tlie same time ask for spécial charg- 
es to be giyen in the event that the peremptory retiuests are denled, 
sonie of them relating to conflicting évidence from wliieli divergent in- 
ferenees could be drawn, such peremptory reciuests do not altirm tbat 
there are no disputed questions of fact whlch should be subniitted to the 
jury. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 400 ; Dec. Dlg. S 
177.* 

Opération and efifect of motions by both plaintiff and défendant for 
direction of verdict, see note to Love v. Seatcherd, 77 C. C. A. 8.] 

In Error to the Circuit Court of the United States for the Western 
District of North Carohna, at Charlotte. 

Action by the Charlotte National Bank of Charlotte, N. C, against 
the ' Southern Railway Company. There was a directed verdict for 
défendant^ and plaintiff brings error. Reversed and remanded. 

C. W. Tillett and E. T. Cansler, for plaintiff in error. 
W. B. Rodman and John K. Graves (R. G. Lucas, on the brief), for 
défendant in error. 

Before GOFP and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge.; 

GOFF, Circuit Judge. This writ of error is to a judgment of the 
court below, on a verdict directed by that court, in an action instituted 
by the plaintiff in error, against the défendant in error, to recover the 
value of certain baies of cotton, covered by bills of Jading held by the 
plaintiff in error, which cotton it is alleged the défendant in error un- 
lawfully delivered to other persons. The complaint charges that the, 
défendant, or its Connecting carriers, issued the several bills of lading, 
for the cotton mentioned in them, which was to be çarried and deliv- 
ered in accordance with the contracts of carriage; that ail of the cot- 
ton was actually received by the défendant, either from the shippers 
direct or from Connecting lines, and was as required by the terms of 
the bills of lading transported to Charlotte, where it was placed in 
its compress by the défendant, there to be compressed so as to facili- 
tate its carriage to Norfolk; that said bills of lading were for value 
duly assigned and delivered to the plaintiff by the original owners, 
after the cotton had been received by the défendant at the point of 
shipment, and before its arrivai at Charlotte, and that the plaintiff was 
when the suit was brought and bas been since such assignments the 
owner of said bills of lading, and said cotton ; that while the cotton 
was so at the compress in Charlotte, the défendant wrongfully de- 
livered the same to persons other than the plaintiff, without having 

•For other cases see same topic & § numbeb In Dec. & An). Dlgs. 1907 to date, & Rep'r Indexes 
179 F.— 49 
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fir'-t recjnired the production and surrender of the bills of lading, and 
withont having reqnirêd the parties lo whom it wàs so delivered to 
substitute an equal number of baies oi cotton therefor. 

The answer of défendant admits that it issued certain bills of lading 
for cotton, and that it received from its Connecting carriers cotton to 
be transported according to the terms of the bills of lading issued 
therefor, and demands the' production of the original bills for inspec- 
tion ; says that if they are genuine the défendant received the cotton as 
descril^ed in them, but, dénies that plaintiff is the owner of them, and 
dénies that the défendant delivered the cotton covered by them, vi?ith- 
out first requiring the surrender of the bills of lading; for further 
défense the défendant pleaîded in bar of the plaintiff's right to recover, 
its failure to oiake claim for the cotton within 30 days after the ex- 
piration of the time designated for the delivery of the same; that the 
compress was under the;control of B.D.. Heath and others, and that 
as per the terms of the bills of lading the cotton w^as stopped at Char- 
lotte for cornpression, the compress forming a separate Hnk in the 
chain of transportation, the défendant notbeing.respQnsible for its 
wrongdoing, and that if the cotton was wrongfully dplivered it was 
the açt qf Heath and others; that said Heath was the président of the 
plaintiff, and also a stockholder and ofificer of a corporation ktiown as 
the Heath-Reid Jobbing & Commission Company, and that he con- 
tracted with himself for said, twb corporations, that the commission 
Company, during the year in which said bills bf lading were issued, 
should purchase cotton, the shippers to take "order notify" bills of 
lading th'eréfèi'j'tonsignèd to Norfolk, but to be stopped at Charlotte 
for compression, which bills were to be attached to drafts drawn on 
the commission company for the price of the cotton, and that when the 
drafts were paid the bills were to be delivered to the commission com- 
pany; that the drafts were paid by chécks drawn by the commission 
company on the plaintiff, and 'that thereby the cotton became the prop- 
erty of the said commission company; that the plaintiff knew the bills 
of ladih'g required that the cotton shotild be stopped at the Charlotte 
compress, operated by Heath and others, and that upon its arrivai there 
would go into the possession oî plaintiff through Heath, its président ; 
that by' thè çustom ând thé rùles of- the compress, as well as by the 
express'uhderstândirigbétwéèn thé plaintiff and the commission com- 
pany, the làtjter had the right 'todivërt certain cotton from its original 
destination, a'nd for thàt purpose to riémove it from the compress ; that 
the comfhission company, either as the agent or the partner of the 
plaintiff, had âuthority to receive and dispose of the cotton as it saw 
fit, and for that purpose •to demandând i^eceive bills of lading covering' 
it, and to receive the 'proceeds of ;the sales of cotton so disposed ôf by 
it; that if, the plaintiff had' any interest in the said bills of lading, such 
interest was aS security for any àmount the commission company 
might owe it upon a final accounting,' and that a proper accounting 
would show that such cotnpany was ihdebted but little if at ail to the- 
plaintiff; that the plaintiff is not thé real party in interest, because 
Heath, either before or since the bringiîjg of this action, had agreed 
to indemnify it against" loss on accoûnt of its transactions with the 
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commission company, and that he and the plaintiff held other securities 
for such indebtedness, which should be first applied thereto, part of 
which had been released without the consent of défendant, because 
whereof the défendant has been discharged of any liabiHty for any 
balance due on such' account ; that the plaintiff authorized said commis- 
sion company to sell the cotton, and has received the proceeds thereof 
in f ull ; that the plaintiff authorized the commission company to 
gamble in cotton futures, and consented to its using the fonds de- 
posited from such proceeds for that purpose, and that said company's 
dealings in both spot and future contracts was as the agent of the 
plaintiff, having so received the entire proceeds of ail the cotton cov- 
éred by the said bills of lading. As a still further défense the de- 
fendant pleaded that a great part of the cotton so handled by the 
commission company was transported by way of Charlotte, to be 
stopped for compression, substitution, or diversion, and that plaintiff, 
instead of acting merely as an agent for the collection of drafts drawn 
by the original shippers of cotton, paid the same out of its own funds, 
retaining the bills of lading attached thereto, and then permitted the 
conimission company to assume control of the cotton, withdraw the 
same from the compress and reship it to Norfolk or elsevvhere, and 
that when that company had withdrawn from the compress cotton 
équal in amount to that called for in any one biU of lading, it would 
issue to défendant a duebili for the delivery of an equal amount of 
cotton, and would from time td time strike a balance with the plaintiff, 
and then obtain from it such bills of lading as plaintiff might owe the 
commission company, plaintiff not requiring, before the surrender of 
the bills, the deposit of the proceeds of the sales of the cotton covered 
by them, relying instead upon the promise of the commission com- 
pany to account with it for such sales, and that because of such deal- 
ings the plaintiff would not présent bills of lading and make demand 
upon défendant for cotton within a reasonable time, but consented 
to such course of dealing under which ail the cotton referred to in 
the complaint was withdrawn from the compress by the commission 
company, and that when the plaintiff discovered that such company 
was insoivent, it conspired with that company to defraud the défend- 
ant by retaining said bills of lading then in plaintiff's possession, 
though the cotton they called for had then been delivered, and the 
plaintiff therefore refused on demand to surrender said bills to the 
défendant; that such course of dealing induced the défendant to de- 
liver the cotton to the commission company, and that the plaintiff by 
such conduct was guilty of such lâches as estops it from now denying 
that the commission company. was authorized to receive the cotton. 

The plaintiff by replication denied that the "thirty-day clause" was 
any part of the contract of carriage, or that the plaintiiï had any no- 
tice thereof prior to the filing of defendant's answer, and avers that 
défendant waived its right to rely upon that clause by previous cus- 
tom and course of dealing; that under the contracts of carriage, and 
the eustom of défendant pertainin? to cotton at the compress, défend- 
ant was in the habit upon the surrender of bills of lading to permit the 
owners to ship cotton to other points, thereby by such interférence 
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with the continuons carriage, and by allowing the cotton to remain in 
the compress for an indefinite tiihe, plaintifï was unable to reasonably 
ascertain when it was wrongfully converted, or to know what was a 
reasonable time for its transportation, or when to make claim for the 
loss thereof in accordance with said "thirty-day" clause, by reason 
whereof the défendant was estopped to plead such clause in défense of 
this action ; that plaintifï did make demand upon défendant for the 
cotton within a reasonable time after it discovered that the same had 
been converted, and that then défendant again waived its right to 
rely upon that clause by investigating the claim made therefor, with- 
out asserting any right thereunder. 

This suit was originally instituted in the superior court of Mecklen- 
burg county, N. C, and was'by due proceedings removed to the Circuit 
Court of the United States for the Western district of North Caro- 
lina. The plaintifï below is a corporation orgànized and existing un- 
der the national banking act of the United States, and the défendant 
is a corporation created and doing business under the laws of the state 
of Virginia. 

On the pleadings referred to, the case was tried before a jury on 
the issue,. "Is the plaintifï entitled to recover of défendant damages 
for the causes alleged in the complaint, and if so, in what amount?" 
A considérable number of witnesses were exarnined before the jury 
by both plaintifï and défendant, dépositions were read, exhibits, bills 
of lading, account books, and waybills were offered by the parties and 
laid before the jury. When the évidence had aH been submitted, coun- 
sel for plaintifï presented to the court certain instructions in writing, 
among others one directing the jury to find for the plaintifï, assessing 
its damages, at such sum as.ahould not exceed the value of the cotton 
Goverèd by the bills of lading .deScribed in the complaint. The other 
; instructions, so ofïered by plairttiff 's counsel requested the court to give 
' certain directions relàting to the f acts and the lawi applicable thereto, 
in case the: court should décline to give the peremptory instruction. 
: At the same. 'time the defendaftt's counsel requested the court to give 
to the jury a nuftiber of instructions relàting to the, évidence, the ef- 
:fect thereof aod the law pertinent thereto, including a positive direc- 
tion to find a verdict in favor of the défendant., Thereupon the court 
àfter heàring argument of counsel, ruled as follpws-: 

. "Tïiese tw6 'reqdests for Instruction as stated. presented as set fortli, do 
jïot waive the service of the jury in the ca^e, but in the opinion of the court. 
foUowing the décision of the Suprême Court of the United States, in the case 
of Beuttell v. Magone [157 U. S. 154, 15 Sup. Ct. ma, m ïj. Ed. 654], the action 
of counsel in thus prèseuting for each party, at the close of the testimony, a 
request to the Couït, in writing, to instruct a verdict, does affirm that there 
is no disputed question of fact wliich can opéra te to deflect or control the 
question of law involved in this cas«. 

"So, therefore, the court, without assiguing reasons, whlch it deenis unnec- 
essary at this time (reserving, however, the privilège or the right to file In 
the case reasons at length, in support of the action tàken by the court) In- 
stnicts the jury, in response to the defendant's request, to return a verdict in 
behalf of the défendant." 

In accordaiicè with this instruction of the court a verdict was re- 
turned by the jury in favôr of the défendant, on which a judgment 
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was duly entered, from which the writ of error now under considéra- 
tion was asked for and allowed. The assignments of error are 
numerous, but in the light that the record présents the case to the 
court, only a few of them will be referred to. 

The "order nptify" bills of lading concerning which plaintiff claimed 
damages from défendant, were contracts made by the défendant in 
which it agreed to deHver the cotton mentioned in them upon the order 
of the shipper. They were by virtue of the order of the shipper as- 
signed for value to tîie plaintiff. The bills of lading had been issued 
and delivered to the shippers by the défendant, after the cotton had 
been received by it, and the shippers had indorsed them, attached them 
to drafts drawn on the Heath-Reid Jobbing & Commission Company, 
and then sent them in course of business to banks in Charlotte. When 
the plaintiff received such drafts it retained the bills of lading, the com- 
mission Company giving its check on plaintiff for the amount of the 
draft, which was then delivered to that company. If the drafts had 
been received by a bank other than plaintiff, they were paid by the 
commission company giving its checks for them on plaintiff, the bills 
of lading going to plaintiff and the drafts to the commission company. 
The bills of lading required their surrender properly indorsed, in order 
to secure the delivery of the cotton mentioned in them; the rules of 
défendant in force at the compress prohibited the delivery of cotton 
therefrom without the surrender of the bills of lading; thèse rules 
were not observed at the compress by the défendant, in its dealings 
with the commission company, défendant insisting that plaintiff had no- 
tice of and assented to sUch nonobservance, which plaintiff denied. 
The bills of lading reading "order notify Heath-Reid Commission Co;" 
gave notice that such company was not the consignée to whom the Cot- 
ton was to be delivered. By the contract made with the shipper when 
said bills were issued, it was the duty of the défendant to transport the 
cotton to Norfolk, stopping it at the compress at Charlotte and there 
notifying the commission company, and finally to deliver the cotton 
on the order of the shipper. Such bills of lading enter largely into 
the commercial transactions of the country, great lines of crédit being 
given on them, and it is highly important that neither their validity 
should be questioned, nor the faith of the public in them be impaired. 
Thèse bills of lading were the muniments of title to the cotton de- 
scribed in them, and when they were duly assigned the title to the 
cotton as well as its constructive possession passed with them to the 
assignée, to whom it was the duty of the carrier issuing them, — the 
défendant belovv, — to deliver said cotton, on the production and sur- 
render of the bills, unless the assignée had assented to its delivery to 
others without such surrender. 

We think that it was clearly shown to the jury that the défendant 
below made and issued the bills of lading offered in évidence by the 
plaintiff ; that the défendant duly received the cotton covered by them, 
and subsequently permitted the commission company to take posses- 
sion of and dispose of said cotton without having required that com- 
pany to produce and surrender the bills of lading, which défendant 
knew had in due course of business been assigned to the plaintiff. 
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Therefore, unless the défendant can succeed in sustaining its conten- 
tion that it was because of its dealings with the commission company 
and the plaintifï — referred to in thé pleadings — which défendant 
claims were with the understanding that the plaintiff would subse- 
quently deliver to the commission company for the défendant the bills 
of lading covering the cotton delivered to the commission company by 
the défendant, then, the plaintiff will be entitled to recover for the value 
of the cotton called for by said bills of lading. 

Does the testimony show that the commission company was the 
agent of the plaintifï for the purpose of receiving from;the défendant 
the cotton covered by the bills of lading held by the plaintiff, with the 
imderstanding that as such agent it should sell said cotton and deposit 
the/proceeds of the sales thereof with plaintifï, and return to défend- 
ant the bills of lading issued for the cotton so sold, as is claimed by 
défendant? If so, the verdict and judgment should be for the de- 
fendant. We do not find it to be our duty — af ter analyzing the mass 
of testimony found in the record — to express an opinion concerning it 
indicating the vprdict that should hâve been found from it. We find 
the testimony relating to the material points to which we hâve re- 
ferred to be conflicting, and peculiarly of that character requiring a 
décision by a jury, before which the witnesses appeared, and by which 
the crédit to be given theni can be ascertained. As this case is to be 
retried, we submit to the jury hereafter to be impaneled the finding 
of the facts essential to a just disposition of this controversy. 

We are impelled to the conclusion that the learned judge of the 
court below was in error when he held that the rule announced by the 
Suprême Court in Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 
566, 39 L,. Ed. 654, was applicable to the conditions shown by the rec- 
ord to havè existed in the case at bar at the time he directed the ver- 
dict complained of. It appears that not only the plaintiff, but also the 
défendant below, at the close of the testimony, requested peremptory 
instructions in their favor, and that they also at the same time asked 
for spécial instructions — ^to be given in the event the peremptory re- 
quests were denied— some of them relating to the conflicting évidence 
from which it was apparent that divergent inferences could be drawn. 
The court properly held that the requests by both plaintiff and de- 
fendant for verdicts in their favor by direction, did "not waive the 
service of the jury," but mistakenly concluded that such requests af- 
firmed that there were no disputed questions of fact which he should 
submit to the considération of the jury. On this point, and as conclu- 
sive of it, we quote from the case of Empire State Cattle Co. v. At- 
chison, Topeka & Santa Fé Railway Co., 210 U. S. 1, 8, 28 Sup. Ct. 
607, 609, 53 L. Ed. 931, as follows : 

"It was settled in Beuttell v. Magone, slipra, tbat where 1;ioth parties re- 
quest a pereniptor.y instruction and do notliing more, they thereby assume 
the facts to be uudisputed, and in effect submit to the trial judge the déter- 
mination of the inferences proper to be drawn fronii them. But nothing in 
that rliling sustains the vlew tliat a party may not request a peremptory in- 
struction, and yet, upon the refusai of the court to give it, insist, by appro- 
priate requests, upon the subraission of the case to the jury, where the évi- 
dence is conflicting or the inferences to be drawn from the, testimony are di- 
vergent, ïo hold the eontrary would unduly extend the doctrine of Beuttell 
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V. MagOne, by cansing. it to embraee a case not witbin the ruling in tbat case 
luade. Tbe distinction between a case llke tbe one before us and tbat whicb 
was under considération in Beuttell v. Magone bas been pointed ont in sev- 
eral récent décisions of Circuit Courts of Appeals. It was accurately noted 
in an opinion .delivered by Circuit Judge Severens, speaUing for the Circuit 
Court of jVl>peals for tlie Sixth circuit, in Minaban v. Grand Trunk Uy. Ço., 
138 Fed. 37, 41 [70 C. C. A. 403], and was also lucidly stated in the concnrring 
oitinion of Sbelby, Circuit Judge, in McCorraick v. National City Bank of 
Waco, 142 Fed. 132 [73 C. C. A. 350], wbere, referring to Beuttell v. Magone, 
lie said (page 133 [142' Fed., page 351, 73 C. O. A.]): 

" 'A party niay believe tbat a certain fact wbich is proved witliout conflict 
or dispute entitles bim to a verdict. But there may be évidence of otber, but 
controverted facts, wbich, if proved to the satisfaction of tbe jury, entitle 
bim to a verdict, regardless of the évidence on wliicb he relies in tbe first 
place. It cannot be tbat the practice wouUl not permit hini to asli for per- 
emptory instructions, and, if the court refuses, to tben ask for instructions 
submitting tbe otber question to tbe jury. And if be bas tbe right to do this, 
no request for, instructions tbat bis oppouent may ask can deprive bim of tbe 
rigbt. T'bere-is notbing in Beuttell v. Magone, supra, tbat confliots witb tliis 
view wben tbe announcemeut of tbe court is applied to tbe facts of the case 
as stated in tbe opinion. 

" 'In New York there are niany cases showing conformity to the practice 
announced in Beuttell v. Magone, Imt they clearly recognize the rigbt of a par- 
ty who bas asked for peremptory instructions to go to tbe jury on controverted 
questions of fact if he asks tbe court to submit such questions to t.lie jury. 
Kirtz v. Peck. 113 N. Y. 22G, 21 N. E. 130; Sutter v. Vanderveer, 122 N. Y. 
052, 25 N. E. 907. 

" 'The fact tbat each party asks for a peremptory instruction to find In bis 
favor does not submit tbe issues of fact to tbe court so as to deprive the party 
of tbe rigbt to ask otber instructions, and to except to tbe refusai to give 
tbem, nor does it deprive bim of tbe rigbt to bave questions of fact subniitted 
to tbe jury if issues are joined on wbich eonflieting évidence bas been of- 
fered. Minaban v. G. T. W. Ry. Co., 138 Fed. 37 [70 C. C. A. 4a3].' 

"From tbis it f ollows that the action of tbe trial court in giviiig the peremp- 
tory instruction to return a verdict for the railway Company cannot be sustained 
merely because of the request made by both parties for a peremptory instruc- 
tion in View of tbe spécial requests asked on bebalf of the jjbiintiffs. Tbe 
correctness, therefoi-e, of the action of tbe court in givlng tbe i>eremptory 
instruction dépends, not upon the niere requests whicb were made on tbat 
subject, but upon whetber tbe state of the proof was such as to liave author- 
ized the court, in tbe exercise of a Sound discrétion, to décline to submit the 
cause to tbe jury. Tbat is to say, tbe validlty of tbe peremptory instruction 
must dépend , upon whetber the évidence was so undisputed or was of sucb a 
coneluslve character as would bave made it tbe duty of the court to set aside 
the verdicts if tbe cases bad been given to tbe jury and verdicts returned in 
favor of tbe plaiutiff. McGuire v. Blouut, 109 U. S. 142, 148 |2G 8up. Ct. 1. 
50 L. Ed. 125], and cases cited : Maraude v. Texas & P. U. Co., 1.S4 U. S. 
191 [22 Sup. Ct. 340, 40 L. Ed. 487], and cases cited; Southern Pacific Co. 
V. Pool, 160, U. S. 440 [16 Sup. Ct. 338, 40 L. Ed. 485], and cases cited." 

The évidence in this case as it was before the jury, when the court 
(lirected the verdict, was of such character that it is quite improbable 
that the court would, under the ruies applicable to such conditions, 
hâve disturbed a verdict rendered for either party. We are therefore 
unable to sustain the insistence of counsel for défendant in error that 
the direction in favor of the défendant below was proper, for the rea- 
son that the court would hâve been bound to set aside a verdict for the 
[)laintifï had one been rendered. 

It follows that the assignments of error relating to the action of 
the court in directing a verdict for the défendant, and in refusing- to 
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submit the case to the jury are not withont merit, and that we find it 
to be our duty to reverse the judgment and set aside the verdict on 
which it was based. The court belovv did not consider the other in- 
structions asl<ed f or by the plaintiff in error. Under the conviction that 
he was forced, by the rule of practice referred to, to direct a verdict, 
he did not find it necessary to pass upon them. It doés not follow that 
this court should now discuss them, or the assignments relating to 
them, for it is not to be presumed that the case when tried again will 
then be so presented as to render ail of them pertinent! or that if then 
applicable that the court will not give them to the jury. 

We find no error in the rulings of the court concernîng the admis- 
sion and rejection of testimony, and consequently the assignments of 
error relating thereto are without merit. The judgment complained of 
will be reversed, the verdict of the jury will be set aside, and the case 
will be remanded so that another trial therein mav bé had. 

Reversed. 



FRANK V. MICriIGAN PAPER CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. July 12, 1910.) 

In Banliruptcy, No. 9GC. 

1. Bankruptcy (§ 423*) — Partners — Bffect of Disciiarge. 

Under Banla-. Act July 1, 1S98, c. 541, 30 Stat. 550 (TJ. S. Couip. St. 
1901, p. 3428) § 17, as aniended by Act Coug. Feb. 5, 1903, c. 487, § 5. 32 
Stat. 798 iV. S. Comp. St. Supp. 1SX)9, p. 1310), providing that a dis- 
charge in banlîrnptcy shall not release the baukrupt from judgment In 
actions for fraud or obtaining ])roperty by false pretenses or représenta- 
tion, etc., a false représentation by one partner by, ineans of which 
property was obtalued by the tirm, will be iniputed to the other part- 
ners to the extent of holding them civilly liable for the clebt, aud their 
discharge in l)anl<ruptcy will not diseharge their liability for such debt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 818; Dec. 
Dig. § 423.*] 

2. Bankhuptcï (§ 407*) — Partner.s— Right to Disotiarge. 

Where, after a flrm had been atljudged an iuvoluntary bankrupt, 
one of the partners filed an individual voluntary pétition in bankruptcy 
and was adjudged a bankrupt, the fact that one of the other members 
of tlie flrm had made false représentations in . wrlting concernîng the 
crédit of the flrm, and by virtue thereof had obtained goods for the 
flrm on crédit, in which représentations the petitioning partner did 
not partlcipate, such représentations were nnavailable to bar the peti- 
tioning partner's right to diseharge, though the discharge, wlien granted, 
might not be a défense to the petitioning partner's liability for the 
debts contracted on the faith of such représentations. 

[Ed. Note. — ï'or other cases, see Bankruptcy, Cent. Dig. § 7G0; Dec. 
Dig. § 407.*] 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore. 

In the matter of Nathan B. P'rank, bankrupt. From an order deny- 
ing the bankrupt's application for discharge on objections of the Mich- 
igan Paper Company and Kalamazoo Paper Company, the bankrupt 
appeals. Reversed. 

♦For other case& see same topic & § number la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On the 21st day of May, 1908, the flrm of McDonald & Frank, at tbe timo 
compoised of Walter A. McDonald and Nathan B. Frank, was adjudlcated 
an involuntary bankrupt. Subsecjuently, on the 25th day of November, 1908, 
said Nathan B. Frank filed hlis indlvidual voluntary pétition in bankruptcy, 
and on the same day was adjudicated a bankruirt. On January 2, 1909, 
he flled his pétition praying for a discharge, and on January 18, 1909, the 
Michigan Paper Company and the Kalamazoo Paper Company, two cor- 
poration creditors of the flrm of McDonald & Frank, filed their separate 
.spécifications of objection to the discliarge of the bankrupt, Nathan B. Fr-ank. 
setting forth that on Septeniber m, 1907, tbe bankrupt flrm of McDon- 
ald & Frank (then McDonald, Frank & McDowell), througli McDonald, one 
of its members, wrote unto Elmer H. Haas, of New York, selling agent 
of both of said creditors, a letter in which said flrm set forth that their 
capital amounted to the sum of $.5,000, whereas said flrm did not hâve the 
suni of $5,000 as their capital, but only had in their business about $2,500 
as capital, and that the said creditors, upon said stateraent, ".sold unto 
said flrm of McDonald &: Frank, of which said Nathan B. Frank was a 
nieniber, large quantities of par)er on crédit, and that the said bankrupt 
flrm as aforesaid hâve obtained the said property ou crédit upon a false 
statenient in writing." ïo thèse speciflcatlons the bankrupt interposed his 
deiuurrer, and, the same beiug overruled, filed his answer, identical in form 
to the several spécifications of objection flled by.- the eorporaté creditors. 
TJpon the hearing before the District Court no eyidence was introduced, 
but, in lieu thereof , the following agreed statenient of f acts was . presented 
to the court: 

"It is hereby agreed by Edward M. Haniniond. attorney for the Kalama- 
zoo Palier Company and the Michigan Paper Company, and E. Allan Sauer- 
wein, Jr., attorney for the bankrupt, that the inatters and facts upon which 
the spécifications of the said paper companies against the discharge in bank- 
ruptcy of the said banknipt shall be heard, are as follows: 

"That Walter McDonald and Robert McDowell were eugaged in the paper 
jobbing business prior to. the nipnth of April, 1907, and during said month 
the baukiTjpt, Nathan B. Frank, was invited to and did becorae a partner, 
the flrm nanie then heing changed" to McDonald, Frank & McDowell ; 
that McDonald invested two hundred and flfty dollars ($2.50) in cash and 
gave his note for a thousand ; McDowell invested two hundred and flfty 
dollars ($2.50) in cash and gave his note for a thousand ; and Frank in- 
vested twenty-flve hundred dollars ($2,500) in cash — ail of which consti- 
tuted the capital of the firm ; that on the 20th day of September, 1907, 
the said McDonald wrote to one Elmer II. Haas, at New York, the selling 
agent of the said Paper Companies, the following letter: 

"We bave your favor of the 19th and thanli you forthe same. In regard 
to our re^onsibility. woiild say that our capital amounts to $5,000 ; as 
you know we are ail young nien, doing ail our own work together with 
small expenses so far as warehouse is coneerued. We bave dealt with mills 
only whom writer knows very well, and no one bas refused to give us a good 
Une of crédit. For Instance, we hâve beeu buying right along from P. H. 
Glatfelter ii^ the way of hook pai)er. We bave discounted every month and 
now owe tbem about $2,000. We would rather you not to write Glatfelter, 
however, beeause we don't want him to know wliom else we are buying book 
paper from, but- we would refer you to N. Frank & Sons, #1402 Mullikin 
St., and Hubbs & Corpiug Company, both of Baltimore and the Lee Paper 
Co. of Vicksburg, Jllch. We liave bought some little from Kalamazoo as 
you know, whom we bave paid promptly. We also inclose herewith some 
letters which speak for themselves. 

" 'Now while our capital is small, as stated above, our expenses are small, 
and we are going along carefully, not overstepping the mark. Of course, there 
may be times when we will liave to ask some of our mills for a little time, 
but thus far we hâve been able to discount. Would f urther state that we 
are not selling anybody but tliose who discount and pay their bills prompt- 
ly. We are getting a very good percentage of the business in Baltimore 
and some little ont of town business.. Altogether, we feel very much en- 
couraged, and confidently believe tUat, your mill will make no mistake in 
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pladng their paper wîth us: Kindly return the Iticlosed 'letters and let us 

hear from you by an early mail. Thanklng you for past favors, we are, 

"'Yours'truly, McDonald, Frank & McDowell, 

"'By McDonald." 
"that sald letter was Writteii by the saldMcDcfnald for the purpose of 
openirig an account with thè Said paper companies, and that the firm did there- 
after by vlrtue of said letter obtàln goods from them to the amount of 

? upon which crédit payinents of $ — ^-^ were made; that the said 

McDonald liad been engaged for some tlme In the paper business, and at- 
tehdecl to the active management of the same for the firm and partieularly 
to the purchasing of stociî ; that the said McDowell waS the bookkeeper 
for the said firm, and that the said Frank, who, ât the time of the forma- 
tion of the said partnetship was not twenty-one years <»f âge, had no Knowl- 
edge of the business, and, durlng the existence of the partnership, he at- 
tendéd • solely and only to the selling of goods; that said Frank, during the 
existence of the partnership, undertook to buy out said MeDowell's interest 
for $250, but because he could not get his note discounted at his bank, he 
gave his note to the flrm who indorsed It, and it was then discounted to 
Mr. Frank's f ather. The flrm then assumed the purchase of the interest. 
After bankruptcy Mr. Frank's f ather païd the note; that said Frank be- 

came twenty-one years of âge on the day of ; that the said Frank 

knew nothlng whatever ol the writing of the said letter at the time it was 
written, rior at any time thereafter, untll the flrm was thrown Into Invol- 
untary bankruptcy ; that he did not know at any time prlor to said bank- 
ruptcy of any statements whatsoever havlng been made to the said paper 
companies for the purpose of inducing a Une of crédit, nor did he know 
what was the inducing cause of the extensîon of crédit by the said papei* 
companies, nor did he ever wlttingly dérive any benéflt from any crédit so 
wrongfùlly obtalned. 

"Edward M. Hammond, 
"Atty. for Michigan Paper Co.. and Kàlamazoo Paper Co. 

''B. villrtn Sauerwein, Jr., 

"Attorney for Bankrupt." 

E. Allan Sauerwein, Jr., for appellant. 
Edward M. Hammond, for appellees. 

Be'fore GOKE and PRltCHARD,: Circuit Judges, and KELLER, 
District Jûdge. 

KELLER, District Judge (after stating' the facts as above). Sec- 
tion 14b of the bafikruptcj'' act (Act July 1, 1^98, c. 541, 30 Stat. 
550 [U. S. Comp. St. 1901, p., 3437]), as amended in .1903 (Act Feb. 
5, 1903, c.,487,'§ 4,, 32 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 
1310] )i provides that upon the bankrupt's application for a discharge 
the jii'dgë shall "investigate the merits of the application and discharge 
the applicant uniess he bas * * * (3) obtainediproperty on crédit 
from any person upon a materially false statement in; writing made to 
such person for the purpose of obtaining such' property on crédit. 

Section 17, as amended in 1903, provides that a discharge in bank- 
ruptcy "shall release a bankrupt from ail of his provable debts except 
such as * * * (8) are liabilities for obtaining property by false 
pretences ôr "false représentations. * * * " 

The only question to be.decided hère is whether the action of Mc- 
Donald in making the statement of September 30, 1907, can be suc- 
cessfuUy urged to prevent the granting of a discharge to Frank upon 
proceedings growing out of his individual voluntary pétition in bank- 
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ruptcy. In this connection it becomes important to distinguish be- 
tween the right to a discharge and the effect of a discharge in bank- 
ruptcy. With regard to the latter, we think it clear f rom the language 
quoted from section 17 of the présent bankruptcy act as amended in 
1903 that a false représentation by one partner, by means of which 
property was obtained by the partnership, will in law be imputed to 
the other partners to the extent of holding them civilly Hable for the 
debt, and their discharge in bankruptcy will not discharge their lia- 
bility as to such debt. Strang v. Bradner, 114 U. S. 555, 5 Sup. Ct. 
1038, 29 h. Ed. 248 ; Schroeder v. Frey, 60 Hun (N. Y.) 58, 14 N. Y. 
Supp. 71; CoUier on Bankruptcy (Gth Ed.) page 235. As applied to 
partnership debts thèse questions ought to be considered in connec- 
tion with the f act that under the présent bankruptcy act a partnership 
is a "légal entity" ; consequently a materially false statement made in 
writing by one of the partners (without the knowledge of the others) 
for the purpose of obtaining crédit on behalf of the partnership, and 
by means of which such crédit is obtained, is (1) the act of the in- 
dividual partner making it, and (2) the act of the légal entity called 
the "partnership," and hence both the partner making such statement 
and the légal entity called the "partnership" are chargeable with hav" 
ing donc one of the acts, the doing of which will, upon objection being 
properly made, prevent the granting of a discharge under section 14b, 
Bankr. Act 1898, as amended in 1903 ; and it follows that any "party 
in interest" can successfully oppose the discharge of the acting partner 
and of the "partnership." 

Under the existing statute the question of what will bar a discharge 
bas now been passed upon by at least three différent Circuit Courts of 
Appeals, and ail of thèse décisions are in substantial harmony in hold- 
ing that the bar to a discharge by reason of a false statement in writ- 
ing is confined to such person or persons as actually made such state- 
ment with the intention to deceive, and to the partnership entity of 
which such person was a member. 

In Hardie v. Swafford Bros. Dry Goods Co., 1C5 Fed. 588, 91 C. 
C. A. 426, 20 L. R. A. (N. S.) 785, the Circuit Court of Appeals for 
the Eifth Circuit (Shelby, Circuit Judge, dissenting), reversing the 
District Court for the Western District of Texas (143 Fed. 607), in 
a case in every way similar to the one at bar, held that a materially 
false statement in writing made by a partner in the ordinary course 
of business of the partnership for the purpose of obtaining goods on 
crédit, and by means of which they were so obtained by the firm, is 
not ground for refusing a discharge in bankruptcy under Bankr. Act 
July 1, 1898, c. 541, § 14b, c. 3. 30 Stat. 550 (U. S. Comp. St. 1901, 
p. 3427), as amended by Act Eeb. 5, 1903, c. 487, 32 Stat. 797 (U. S. 
Comp. St. Supp. 1907, p. 1026), to another partner who did not par- 
ticipate in the wrongful act and had no knowledge of it. 

In W. S. Peck & Company v. Lowenbein, decided February 21, 
1910, by this court (178 Fed. 178), it appeared that on September 14, 
1907,' Ivowenbeiû, a member of the firm of Owens & Lowenbein, ad- 
dressed a letter to W. S. Peck & Co., Baltimore, Md., which letter 
contained a statement of the financial condition of the firm of Owena 
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& Lowenbein ; that said statement was^ based almost entirely upon in- 
formation derived by Lowenbein from Owens in the préparation of 
it; that matters in the statement other than those furnished by Owens 
were net misleading, being, in the main, true. The court affirmed the 
judgment of the court below, refusing a discharge to Owens and 
granting that to Lowenbein, saying : r 

■'It Is the évident purpose of the bankruptcy act to proteet that unfortunate 
c'iass of debtors who are unable to pay thelr debts, by glving theiii a dis- 
charge, thus affoi-ding them an opportunity to engage in tmsiness again, wliile, 
on tlie other hand, it is manlfestly Intended to deny a discharge to those 
whose conduct has been sueh as to show that they obtained crédit by false 
statements calculated and intended to deceive and thereby defraud their cred- 
itors. Construing the act vvith thèse ends in view, it would be manifestly 
unjust to deny a discharge to a debtor when It api>ears, as it does in this 
instance, that the statement whlch he made was not actuated by any fraudu- 
lent purpose. This finding of fact has been approved by the learned judge who 
heard the case below, and Is within Itself eonclusive in so far as the question 
involved in this controversy Is concerned." 

In Gilpin v. Merchants' National Bank, 165 Fed. 607, 91 C. C. A. 
445, 20 h. R. A. (N. S.) 1023, the bankrupt, upon the request of a 
bank from which he had asked accommodation, for a financial state- 
ment, signed a statement form in blank, and delivered the same to his 
bookkeeper, requesting him to make an exact statement of his condi- 
tion, for the bank, to which the bookkeeper repHed that he could not 
(the posting of his books being in arrear), but that he would make an 
approximate statement and send it to the bank. The statement was 
made by the bookkeeper, marked "approxirnate," and sent to the bank, 
and upon the faith of this statement the bank extended crédit. The 
référée found that, although the falsity of the statement sent to the 
bank was proved, the fact that the bankrupt knew it to be false or did 
not know it to be true, was not proved, and said in his report : 

"There is no évidence to support the contention that the bankrupt knew 
or had any reason to believe that the statement sent to the bank by the book- 
keeper was false, or that the bankrupt intended in any way to deceive the 
bank." 

Upon thèse facts the Circuit Court of Appeals for the Third Cir- 
cuit, in an opinion by Gray, Circuit Judge, held that the word "false" 
as used in section 14b of the bankruptcy act, as amended by Act Feb. 
5, 1903, which makes it a ground for denying a discharge to a bank- 
rupt that he has obtained property on crédit from any person upon a 
materially false statement in writing made to such person for the 
purpose of obtaining such property on crédit, means more than merely 
erroneous or untrue, being used in its primary légal Sënse as importing 
an intention to deceive, and such a statement, in order to constitute a 
bar to a discharge, must hâve been knowingly and intentionally un- 
true. 

It must be manifest that the intent to deceive can never be imputed 
to one who not only takes no part in making the written statement, but, 
as in the case at bar, knows nothing of it. We believe that the view 
taken by the Circuit Court of Appeals for tlie Third Circuit of the 
meaning of the word "false," as used in this section, is the correct one. 
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and the décision above referred to is in entire harmony with the Low- 
enbein Case decided by this court. 

Taking the view that the right to a discharge 'is determined by the 
good faith of the bankrupt, and that the effect of such discharge is to 
be determined in accordance with a proper récognition of his civil lia- 
bility for the acts of partners and other agents, we corne to the con- 
clusion that the court below erred in refusing to grant a discharge to 
the bankrupt. 

The order of the District Court for the district of Maryland, made 
and entered on the 32d day of January, 1910, sustaining the spécifica- 
tions of objection to the discharge of the appellant, and refusing to 
grant him a discharge is therefore reversed, with costs, and the cause 
is remanded to the District Court for further proceedings herein not 
inconsistent with this opinion. 

Reversed. 
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(Circuit Court of Appeals, Ninth Circuit. Jlay 26, 1910.) 

No. 1,758. 

1. ShIPPING (§ 182*) — LiABILITT OF YESSEL FOR DAMAGE TO CaBGO— ACTIONS 

• — BUKDEN OF PnOOF. 

Wltli respect to tlie llabillty of a cominon carrier for loss or damage 
to goods, while in his possession, tlie question as to the burden of proof 
is not one of pleading but of priniary liability, and where goods were re- 
ceived by a ves.sel in good condition, but delivered in a daniaged condi- 
tion, the ship bas the burrten of proof to show that the injury was due 
to some cause within the exceptions of tlie liill of lading to avoid liabil- 
ity altliough the libel niay allège a spécifie ground of négligence. 

[Ed. Note. — For otlier cases, see Shipping, Cent. Dig. § 481 ; Dec. Dig. 
i 132.*] 

2. SniPPiNG (§ 132*) — Liability of Vkssel for Daiiage to Cargo— Actions 

—Evidence. ... 

Tlie fa et alone that damage to cargo was eaused by sea water, without 
any évidence as to how the water entered the ship, is not sufflcieut to 
relieve the vessel from liability on the ground that ttie damage resulted 
from sea périls within an exception in the bill of lading, nor is it suf- 
flcient to show, in addition, that the ship encountered stormy weather 
on the voyage, which was no worse tlian should hâve been anticipated. 

[Ed. Note.^For other cases, see Shipphig. Cent. Dig. § 484 ; Dec. Dig. 
§ 332,*] 

3. SiiîPPiNG (§ 121*) — Charters— "Sea woRTiîiNESs" and Fjtness of Vessel. 

i warranty of seaworthhiess in a charter party is absolute and not 
conditional, and include-s a warranty of proper stowage for the voyage. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 440, 450 ; Dec. 
Dig. § 121.* ■ 

For other définitions, see Words and Phrases, vol. 7, pp. 0362^305 ; 
voi; '8, p. 77f>6. 

Implied warranty of seaworthiness, see notes to The Carlb Prince, 15 C. 
C. A. 388 ; Neilson v. Coal, Cernent & Suppiy Co., 00 C. C.' A. 17».] 

. .f . i__: j_^ ; „__ LX: ,_ I . ■ . ^ 

♦For otiier cases see same topic & § ^'vmeer in ï>ec. & Am, Diga. 1907 to date,. & Rep'r Indexes 
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4. Shipping (§ 132*)^LiABiLiTY Of V&sèel FOI! Damage to Cargo-— Sea- 

WOBTHINESS— IMPROPER StOWAGE. 

Evideuee considered in a suit against a vessel for damage to cargo 
and held to establish the allégation of libelant that she was unsêàworfîliy 
. by reasôn of improper stowage. 

'[Ed. Note. — FoT other cases, see Shii)plng, Cent. Dig. | 484 ; Dec. Dig. 
-I' 132.*] 

Âppeal from the District Court of the United States for the North- 
ern District of California. 

Iti Admiralty. Suit by Henry Lund and Henry Lund, Jr., partners 
as Henry Lund & Co„ against the Swedish bark Medea. The Aktie- 
bolaget Standard, clairriant. Decree for respotident (173 Fed. 498), 
and libelants appeal. Reversed. 

E. B. McClanahan ànd S. M. Derby, for app,ellants. 
Nathan H. Frank, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. ' 

MORROW, Circuit Judge. On October 25, 1906, Henry Lund & 
Co. of San Francisco chartered the Swedish bark Medea, then being 
overhauled at: Gothenfeurg, Sweden,.under a charter party çontaining 
the usual warranty as to the seaworthiness of the vessel, for a voyage 
from the ports of Gothenburg and Limhamn in Sweden to San Fran- 
cisco. -, The Medea sailed from Gothenburg. on January 10, 1907, and, 
from Limhamn on January 29, 1907, taking on board a cargo at both 
places», and arriving at the port of San Francisco on October 12, 1907. 
The cargo consisted ôf : , > 

Cernent From Limbamn ' ' ,"853.1793/2240 tous. 

Ij-on '. From Gothenburg ' ' 343.2220/2240 " 

Bottles' Frpm Gotlienburg 175. 1G8/2240 " 

Clay From Limhamn , , 23. 487/2240 ," 

Sardines " From Gothenburg 13.1303/2240 " 

Chalfe-' •' ^ Froin Llmhanui S.1370/2240 " 

Sand From I.imhamu 8. 400/2240 " 

Total cargo. ï. . . . .'........'. 1420.1019/2240 tons. 

OW'arrîval of thé'bark at, San Francisco, it was fourid that rnuch of 
the cargo had beendamaged by sait water, and thereupon Henry Lund 
& Co. brought this action against the ship to recover the loss. It was 
alleged in the libel that the cargo was received on board of the vessel 
at the i)orts named in good order, well conditioned, and free from 
damage; that upon examination and spécial sUrvey at the port of San 
Francisco the cargo was found to hâve been greatly injured aHd dam- 
aged during the voyage; that the damage and the injury resulted from' 
the unseaworthiness of the vessel. The libel was verified by one of 
the libelants upon his knowledge that the cargo was received in a dam- 
aged Condition and upon information and belief as to the cause of the 
damage., The respondent excepted to the libel on the ground that it 
could not be ascertained therefrom whether the damage, arose from 
the alleged unseaworthiness of the vessel or from bad stowage of the 
cargo; or in what respect the vessel was unseaworthy, or in whafr re- 
spect the stowage was bad. The exceptions were overruled by the. 
court and therteUpon respondent fîled its answer. In its answer to 

•For other cases see same topic & § kumber In Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexe* 
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the libel the respondetit, referring to the allégation that the cargo had 
been received on board the vessel in good oi'der and condition, alleged 
ithat it was ignorant so that it coùld neither admit nor deny the same, 
and called for proof. The same answer wasmade as to the other 
allégations of the libel, with the further allégation that on information 
and belief it denied the unseaworthiness of the vessel and the bad 
stowage of the cargo, and alleged that the damage to the cargo, if any, 
was caused by the péril of the sea. The answer was verified by one 
of the proctors for the respondents upon information and behef. 

The firét question relates to the burden of proof. The libel allèges 
the shipment of the goods constituting the cargo in good order and 
condition, and that the cargo was delivered in a damaged condition. 
Do the allégations of the libel that the damage to the cargo resulted 
from the unseaworthiness of the vessd or from improper and bad 
stowage of the cargo place the burden of proof on the libelants? The 
respondent contends that they do and cites the case of Rich v. Lam- 
bert, 63 U. S. 347, 3.53, 13 L. Ed. 1017, as authority for his contention. 
In that case the essential allégation of the libel was "that the said 
goods, wares, and merchandise were not taken carp of and safely car- 
ried and delivered according to the ténor and efïect of the bills of lad- 
ing ; but, on the contrary, althovigh no damage accrued from any dan- 
gers QT accidents of the seas, or navigation, the said goods were so 
badly tal^en care of by the said master, and the cargo of said ship, and 
particularly a quantity of sait on board thereof was stowed so im- 
properly, that through the neglect and mismanagement of the master 
the said goods were greatly damaged and great loss thereby sus- 
tained." The respondents in their answer in that case alleged "that 
the ship encountered several violent gales, and very boisterous weather 
during her voyage, causing her to labor heavily, and straining her 
badly, the. sea at times breaking over lier, so that she shipped a great 
deal of water from leaks, and stress of weather, requiring the, constant 
use-of pumps, which were faithfully attended to, and every effort 
madeto, préserve the ship and save the cargo from damage." In pass- 
ing upon the issue thus, presented the çotirt said : , 

"We, hâve already ,statecl that the libelants charge in the several llbels the 
damage to the goods to bave been qcea.sioned exelusively from the iniproper 
stowafre of the carg;o, and especlally of the sàcks of sait In the between-decks 
Ovër the. good.4 In the hold of the vessel. This Is denied in the auswers, and 
'às the reeovery must be had, if at ali, according to the allégations in the 
pleadings, it is inciunbent on the part of the libelants to malntain this ground 
- by the proof s, in order to charge the respondents." 

This appears to hâve been said with respect to certain testimony, 
and the well-known rule requiring that the prOof s of each party must 
'substantially correspond to his allégation so far as to prevent surprise. 
It had no référence to the burden of proof which is clearly stated in 
a subséquent paragraph of the opinion as follows : 

"The goods having been found to be damaged on the arrivai of the ship, 
and which must necessarily haye accrued in the course of the voyage, the 
burden devolved upon the respondents to show, in order to excuse themselves, 
that it was occasioned by one of the périls of navigation within the excep- 
tion in the blll of lading. That burden they hâve assumed; and ha:ve shown 
by nearly an unbroken current of testimony, that the coijveyanee of the sait 
between decks, in a mixed cargo, was according to the estaWished custom and 
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ustige of the trade' between ILiverpfooJ and this country, and that It was well 
stowed, and paeked, and^ secured wîth proper and suffleient dunnage." 

The opinion in this case was written by Mr. Justice Nelson, who 
wrote the opinion of the court in New Jersey Steam Navigation Co. 
V. Merchants' Bank, 47 U. S. 347, 382 (12 h. Ed. 465), where the 
court said : 

"The burden of proof lies on the carrier, and uothing short of an express 
stipulation by paroi or in writing should be permitted to discharge hlm from 
duties the lavv lias anuexed to his employuient. The exemption from thèse 
duties should not dejjend upon implication or inference, founded on doubttul 
and conflicting évidence, but should be spécifie and certain, lèaiving no room 
for controversy betweén the parties." 

■ ■ î . ' M .' ' ' ; ; ' 

Mr. Justice Nelson also wrote the opinion of the court in Clark v. 
Bârnwell, 53 U. S. 272, 279 ;(13 JQ,. :Ed. 985), where the court said: 

"After the damage tothe goods; thèrefore, has been established, the burden 
lies Upon the resppndents ,tO show, that it was occasioned by oue of the périls 
from which they were exempted by tli'e bill of lading." 

The case' of McKinlày'v; Morrish, 6â XJl'S. 343, 16 L. Ed. 100, 'is 
çited by the respohdent as holding that the burden of prôof is where 
the pleadings place it. In that case the liability of ' the carrier for 
damage to a shiphient'ôf soap was alleged to hâve been caused by bad 
stowage and leaks in the, deck of thevessel. The respondents hlet the 
charge by direct déniai, averring that if the soap had been in any way 
injured, it might hâve been from cau.Ses beyond his control by any 
care whateyer, and should' be attributed to causes or périls excepted to 
as they were expressed in the bill of lading, viz., "ail and eyery danger 
and accident of the seàs and navigation of wh'atsoever nature." It 
appears that there was testimony received by the trial court concern- 
ing storms encounterèd'by the vessel in the Bay of Biscay and in 
weatherirlg Cape Horn. But the casé in the Suprême Court was put 
by the libelants altogether upon' bad stowage and the leàks in the deck 
as both had been alleged in the libél. What that court said about the 
exclusion of testimony inapplicable to the issues made by the pleadings 
States the rules referred to in Rich v. Lambert, supra, that the proof 
must correspond to the allégation, and had no référence whatever to 
the burden of proof. But even this r.ule of pleading and proof is no 
longer enforced in admiralty with the strictness observed incommon- 
law procédure. In the Gazelle and: Cargo, 128 U. S. 474, 487, 9 Sup. 
Ct. 139, 142 (32 h. Ed. 496), the court, referring to this rule, said: 

"In the courts of admiralty of the United States, although the proofs of 
each party niustsubstantially correspond to his allégations,, so far as to pre- 
veut surprise, yet there are no technical rules of variauce, or of departure 
in. pleading, as at common law ; and if a libelant pi'opounds with distinctness 
the s\ibstantive facts iipon which he relies, and prays, either specially or 
generally, for appropriatè relief (eyèn if there is some iuaccuràcy in bis state- 
ment of subordinate façts, or of the légal effect of the facts propounded), the 
court may award any relief which the law applicable to the case warrants." ' 

The rule as to the burden of proof as stated in New Jersey Steam 
Navigation. Go. v. Merchants' Bank, supra, and in Clark v. Bârnwell, 
supra, haS' been, followed by the'icourts of :the United States in nu- 
merôus' cases,, and mtist be deeméd to-be settled. ■ 
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In Nelson v. Woodruff, 66 U: S. 156, 169 (17 L. Ed. 97), the court 
said: 

"\Ylieii goods in the eustody of a common carrier are lost or damaged, the 
presumption of law is that it vvas occasioned by his default, and tlie burden 
is upon him to prove that it arose from a cause for which he is not resiwnsl- 
ble." 

In Transportation Co. v. Downer, 78 U. S. 129, 133 (20 L. Ed. 160), 
the court said : 

"On the trial the pîaintiff niade out a prima facie case by producing the bill 
of ladlng, showing the recel] )t of the c-offee liy the eoiupany at New York, and 
the co'utratt for Its transportation, to Cbieago, and by proving the arrivai of 
the colï'ee at the latter place in the propeller Krooklyii in a rulned condition, 
and' the conséquent damages sustalued. The company met thls prima facie 
case by sîiowing that the loss waû occasioned hy one of the dangers of lake 
navlgatioli." • ' 

In the case of The Mohler, 88 U. S. 230, 23,3. (22 L. Ed. 485), a 
cargo of wheat had been shipped on a barge appurtenant to the 
steamer Mohler at Mankato, on the Minnesota river, destineçlTor St. 
Paul on the Mississippi. The bill of lading contained the usual ex- 
emption of the "damages of navigation." The barge was wrecked 
by collision with one of the piers of a bridge just above the city of 
St. Paul and was tbtally lost: ■ The answer set tip that thé accident 
ocot^rred through the sudden and unexpected gust of wind which over- 
took the boat as she passed through the piers, and that, therefore, she 
was unanswerable for the collision. The case was heard on the testi- 
mony" introduced by the rèspondents, the libelànts having called'no 
witnesses. The Suprême Court held that : 

"The burden of proof lies on the carrier, and uothiug short of elear proof, 
leaving no reasonable doubt for eontroversy, should be perniitted to dischavge 
him from duties which the law has aunexed to his eniploymeut." 

In The Edwin I. Morrison, 153 U. S. 199,_ 14 Sup. Ct. 823, 38 L. 
Ed. 688, the court, after referring to the carrier in that case, said: 

"In any aspect, the real point in contro^-ersy is. did the rèspondents so far 
sustain the burden of proof which was upo]i them?" 

In the case of The Majestic, 166 U. S. 375, 386, 17 Sup. Ct. 597, 
41 L. Ed. 1039, the libelànts were passengers on board the Majestic 
from Liverpool to New York. On landing in New York the contents 
of their trunks was found badly damaged by sea water. It was 
charged in the libel that the damage to the baggage was caused by 
négligence and want of proper care. The answer admitted the deliv- 
ery of the baggage on board in good order and its condition on arrivai 
in New York, but put in issue the allégations of négligence and want 
of proper care. It set up certain stipulations contained in the ticket 
under which libelànts took passage, by which it was averred that the 
ship was discharged of liàbility, or in any case was not liable for any 
injury beyond the amount of £10. It was further alleged that the 
injury, if any, was caused by the act of God or the périls of the sea, 
and was in no wise caused by the neglect or misconduct of its agents 
or any of its servants. The défense that the ship was discharged of 
liabihty by reason of the stipvbtions contained in the ticket was dis- 
179 F.— 50 
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allowéd: The rémairiing'qùestidn uponthe allégations of the libel, 
if the burden of proof was upon the libelants, was whether the damage 
to the baggage was caused by négligence or want of proper care; but 
upon the allégations of the ànswer, if the burden of proof was upon 
the carrier, the question was whether the damage waS caused by the 
act of God or the périls of the sea. The Suprême Court held that the 
question to be determined wasthç latter with respect to which the bur- 
den was upon the carrier. 

: The reason why the burden of proof is placed upon the carrier is 
that he or his servants know, or at least ought to know, the circum- 
stances cpnnècted with the loss or damage to the cargo, while the 
owner of the lost or damaged goods bas no such knowledge, and if he 
were required to furnish such proof it would operate as a déniai of 
justice. Riley v. Horn, 5 Bing.' 217; Berry v. Cooper, 28 Ga. 543; 
Mitchell V. Railway Co., 124 N. C. 236, 32 S. E. 671, 44 L. R. A. 515. 
In Selma, Rome, etc., Ràilroad v.' United States, 139 U. S. 560, 567, 
11 Sup. Ct. 638, 640 (35 L. Ed. 266), the Suprême Court followed this 
rule sayirig: . ' 

"While the gênerai rnlè Is that the burden of proof Is where the pleadlngs 
place it, natnely,- upon the party agalnst whom judgment must go. If no évi- 
dence whatever Is Introduced, its application te often affected by circum- 
stanees. 'From the very nature of the question in dispute,' says Mr. Best, 
'ail, or nearly aji, the évidence that could be addueed respecting it must be In 
the possession of, or be easlly attalnable by, one of the contending parties, 
who aecordingly could at once put an end to litigation by prôdueing that évi- 
dence; while requlrlng his adversary to establlsh bis -case, because the af- 
firmative lay 01) him, or ibecause there was a presunaçtlon of law agalnst him, 
would, if not amounting to in.iustiee, at least bé productive of expense and de- 
lay. In order to prevent this, it bas been estâblished, as à gênerai rule of 
évidence, thàt the burden of proof lies on the person who wlshes ta support 
his case by a parti cular fact which lies more peculiarly within hi;» knowledge, 
or of which hels supposed to be coguizant' Best on Evidence, § 274." 

. Thèse cases settle the rule beyond controversy that; with respect to 
the liabiHty of a common carrier for loss or damage to goods while 
in his possession the question as to the burden of proof is not one of 
pleading, but of primary hability which the carrier must meet accord- 
ing to the ténor of his contract. 

The contràct of the carrier in this case was that of an insurer re- 
quiring that he should dehver the cargo in like good ordef and condi- 
tion as when received with certain stipulated excet)tions including, 
among others, dangers and accidents of the seas and of navigation de- 
scribed in the charter party as périls of the sea. If périls of the sea 
were encduntered by the Medea on her voyage the évidence of that 
fact was in the possession of the ofïicers of the vessel, and if the re- 
spondent relied upon that fact as one of the stipulated exceptions to 
Hability provided in the contract, it was required iunder the rule to 
pfoduce that évidence. Upon the trial the libelants introduced in 
évidence thei tharter party under which the libelants chartered the 
Medea for the purpose of transporting the cargo fnentioned in thé 
libel from Gothenburg ànd'Eimhamn in Sweden to the port of San 
Francisco; also bills of lading and testimony shovving that the cargo 
was received on board at the ports of shipment in good order and con- 
dition,, and was delivered in San Francisco in a damaged condition. 
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The libelants also introduced testimony tending to show that the dam- 
age to the cargo was primarily caused by iinproper stowage of the 
cargo causing the seams of the deck to open and let down the sait 
water upon the cargo. 

The respondent to show that the damage to the cargo was caused 
by périls of the sea introduced the testimony of the master of the 
vessel, Cari H. Bruse, and that of the chief mate, R. S. Royter, also 
the Marine Déclaration or Extended Protest of the Master. From 
this testimony it appears that the Medea sailed from Gothetiburg on 
January 10, 1907, and from Limhamh on January 2!), 100?, taking on a 
cargo at both places. After completing the cargo the vessel sailed for 
San Francisco. The master testified in substance that it was the origi- 
nal intention to sail down through the English Channel, but, as stormy 
weather Was coming up from the south, the course; of the vessel was 
laid around thé north of SCotland where stormy. -wéather was also 
encountered. Coming' in sight of Shetland Islands'they had to keep 
clear of the land, and so tacked the other way to get enough water 
between the vessel and the land so as not to go asho.re.. During that 
time some sails were damaged and lost. Thei lower topsail on the 
foremast was lost altogether. The lantern boxes over the forecastle 
Were washed away. A chain plate was broken, ahd the new rigging 
became slack. Thé sea 'was véry high ; more than a common gale of 
w.ind, and more or less watér was taken on deck. In conséquence of 
this heavy weather, and after the vessel had been ont three weeks, the 
mén ând mates were calléd together, and it was agreed to get to the 
nearest harbor, set the riggirig; and get things in order. They accord- 
ingly made forChristiansand in Norway, encountering storms on the 
way;' but they firially reâched port and examined the cargo. The 
hatches were raised, but ilothing was fonnd damaged. Afterwards 
the cargo was taken f rôm' ône side to the other to raise: her port above 
the water line. The port was opened, and was found to bave been 
leaking', but not so much as to get any water marks for the pumps. 
Both ports had been packed at Gothenburg underthe supervision of 
the surveyors; When it was found that one of the ports had sprung 
a leak,it was repacked and closed. The repairs were made in a week, 
but on account of the weather they remained in port for two weeks. 
They again set sail on the same course as before. It was about a 
month before they came to the west coast of Scotland. The distance 
from Christiansand to the western coast of Scotland is less than 500 
miles. The wind was always ahead and stormy so that the vessel 
could carry but very little sail. The sea was heavy, and they got 
water on deck, lost a po.st, and got much water in the cabin ; but the 
water did not come further than the cabin. After they got to the west 
coast of Scotland the course lay southwest towards the Cape. On the 
Atlantic running from Staten Island down to Cape liorn the weather 
was moré moderate, and they got more favorable winds, until they 
came tô the northeast trade winds. After they passed the Une and 
going through the southeast trade winds they encountered a heavy 
storm on* dày. It carried away the foretopmast stay, ^nd the fore- 
topmast ètaysail was blown away at the same time, and a chain broke 
from the jib boom. Then they had more or less fresh wind until they 
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came as far as the Patagonian coast. They got heavy weatlier again, 
but the wind was not from the head. It was in favor of the vessel. 
They then came in sight of Staten Island. Krom that time they got 
very bad vveather, not every day, but it was theworst that they got 
around the Horn for about a month or five weeks. Sometimes they 
could not carry canvas except a Httle pièce of lower maintopsail ; and 
the sea broke very high, and there was a lot of water on the deck and 
in the cabin. Sometimes they had heavy weather for a day or more, 
and were driven back, and could not carry canvas. The current was 
against the vessel in going that way during the five weeks, including 
the month of July they were rounding the Horn. At that time some 
of the bulwarks were broken and carried away, two chain plates and 
two of the shrouds were broken, and a stanchion was broken. In the 
five weeks rounding the Horn they made a distance of about 200 
miles. Had bad weather for two or three weeks after rounding the 
Horn. The master thinks he sailed from Limhamn on the 31st of 
January and arrived in San Francisco on the 13th of October. The 
master testified that when the ship rolled she came back again as ships 
do in heavy weather ; not very quick, and that the ship was one of the 
most tender ships. 

The vessel carried a cargo of about 1,426 tons. Of this cargo ap- 
proximately 300 tons were stowed in the between-decks. In the 
storm encountered going around Scotland the vessel drew a little 
water ; it was not very of ten that they pumped, but only sounded. 
The vessel bas a very shafp build so that :a very little water would 
take in the pumps very quickly. It would not take as much water to 
reach the pumps as in a flat ship. This was the first trip the master 
had made in an iron ship. He had been chief mate on a vessel about 
the same size as the Medea having two decks, but was never in com- 
mand of any but a single deck ship. Prior to bis appointment as mas- 
ter he did not know anything about the Medea. When loading at 
Gothenburg it was to be expected that she would meet storms and 
gales, and the master expected bad weather. The season was the 
season for storms in the North Séa, and he expected storms around 
the Horn, and in the stowage of the cargo he had in mind the voyage 
they were going to take. The sudden rolling of the ship dépends 
upon her size, but the more weight there is on the bottom, the more 
stiff the vessel will be. A vessel is stififened by putting the weight 
down low, which makes her roU more in a seaway. He testified that 
with the cargo in this case the right proportion for the between-deck 
load was 300 tons. That would make her a stable ship. When the 
cargo was examined at Christiansand there was no damage to it. 
After they had passed the line coming north after having rounded the 
Horn the hàtches were taken ofif. On the way south around the Horn 
they did not take the main hatches off, but they got the fore hatches 
ofï and looked after them. They did not find any damage to the cargo 
then. Ùnder cross-examination the master was asked the following 
questions : ' 

"Q. Do you think the damage to the cargo oecurred in the Pacific Océan? 
A. From Staten Island aroinid the Horn to the l'acific. Q. Did you examine 
the deck uuderueath at any time ou the voyage? • * » A. I was not dowu 
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tliere mj-self, but the mate was down and looked after it. Q. Tlie mate was 
down? A. Yes. sir. Q. And he did not report to you that there was any 
)eakage tlirough the deok? A. No, sir. Q. ïo what do you attrlbute tliis 
damage to the cargo? A. I eannot explain it in any other way than owlng 
to the excessive storpis tliat we had, the water in some way had gotten dowu 
into the cargo. Q. The ,sea water?: A. Yes, sir, the sea water. It eannot be 
any other water. Q. ïet youT mate when he examlned the hold did not re- 
port to you tliat there was any leakage tlirongh the deek? A. No. sir. Q. 
Ilave you any Idea where this water came from that got into the hold? A. 
No, sir. Q. You do not know where it came from? A. No, sir." 

The testimony of the chief mate concerning the voyage after leav- 
ing Çhristiansand is in substance as foUows, his memory being re- 
freshed by the logbook, from which he read : 

On Friday, March 8th, we were at Çhristiansand. Mardi 9th we 
left the harbor at Çhristiansand to go on the voyage again. When 
we got outside we found fine weather. It commenced with a little 
blow and squalls, and we made fast the small sails as there was more 
breeze ; not a storm exactly. On March 15th the weather was stormy 
and rainy. On March 17th sometimes there was a squall; it blowed a 
little ; sometimes no wind at ail. In the f orenoon of March 18th there 
was no wind; in the afternoon storm with squalls. At four o'clock 
in the morning of the 19th it was snow and storm. The topsail sheets 
broke, and the sail was blown to pièces on one side. On the 31st there 
was a storm and some pièces aft that go round the stern washed 
away. On the 23d the séa was heavy ; ship worked hard. Much 
water on deck. We were at this time north of Scotland. We had a 
storm on the 31st of March. Up until the Tth of April according to 
the logbook we had storms most of the time. On May 19th we had 
a hard storm. We lost three or four or five sails; and we had plenty 
of water on deck and water in the cabin. On the 4th of June it was 
a storm ; and some sail was blown to pièces. The sea was heavy and 
the .ship worked hard. This was when we began to get in the neigh- 
borhood of Cape Horn. The weather varied from the ITth of June 
from moderate to heavy with squalls. On the 23d the ventilator in 
the forecastle head was broken by a heavy sea ; also one stanchion, 
and the skylight in the forecastle head. On Tuesday, June 25th, we 
sighted Staten Island. The weather was stormy with short squalls. 
On the 26th the storm was not so heavy. ' On the 23th, 26th. and 27th 
there were storms and parts of the rigging were lo.st. From the 
28th of June until the ?th of August they encountered storms and 
liCavy sea and lost varions parts of the rigging. The witness testified 
in gênerai that during the trip around the Horn they encountered 
many heavy storms and heavy sea ; and always plenty of water on 
deck._ When we got a head storm we were always driven back and 
could not keep our course. During the heavy weather we had in the 
North Sea, and north of Scotland and around the Horn the ship rolled 
easily; and she did not roll very fast. The ship is very sharp and 
tender. 

Under cross-examination this witness was asked if he had encoun- 
tered storms before in his expérience. He said he had many times, 
and related an expérience he had in the Bay of Biscay on his first voy- 
age, and at another time when the ship he was on had been ont a day 
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frotn Savantiah and encountered a hurficane, and the vessel was close 
to going to the bottom. He was then asked : 

"Q^Can you remember nnother storiii, a very severfe stormî A. Them two 
were the worst. 1 hâve been out in a thousand others. Q. A thousand other 
storuis? A. Yes, sir. Q. Can you remenïber any particnlar one that was es- 
peclally severe? A. I cannot retnember. Q. They are ail of them---thls 
thtfusand or more — somethmg slmilar that you met goIng around the ■ Horn 
lu the Medea? A. ïes, sir ; just storms. Q. Storms that a sallor expects to 
meet when he' goes to sea? A; Yes, sir, of course. Q. When you went on 
this trip through the Noçth Sea it was a stormy season? A. Yes, sir; winter 
time; that is the stormiest time. Q. You expeeted storms In the North Sea? 
A. Yes, sir. Q. When you went around the Horn you passed there In a stormy 
season? A. Yes, sir. Q. You expeeted storms? A. Yes, sir. Q. And you 
vyere not dlsapEpinted? Yougotthem? A. Yes; we got storms. * * * Q. 
Then you had no water In the hôld after you left Christlansand? A. Some- 
tlmes we mhst use pumps, anyhow. The shlp was lealdng a llttle, but where 
it came from I don't Isnow. Standing eight or ten days we had to pump two 
or three minutes. Q. Was this piimping doue after the storms? A. No. 
sir; when there is a little water in the ship there is rio use to {jùnip. When a , 
ship Is laying quite steady we pump out ail the water that is in lier and then ' 
we let her sïarid for eight or ten days agaln. Q. You dld vise the pumps on 
the voyage around the Horn? A. Yes, sir; once in a while. * * * Q. 
So that, after leaviug Cbrigtiaiisand, and after you had at that port flxed 
that sideport, yoii khow of no way for the water to bave got down into the 
hold? Everj^thlnè *as tîght? A. Yes, sir. Q. It could not'haH^e eome down 
through'the hâtehys? A. No, Sir. Q. Nor through the decks? A, No, sir. Q. 
Nor. through this exposed pièce on the starboard stern? A.; r^o, sir. Q, And 
the damage, whi eh ;çou(iid.see to the cargo when j'oji wient down on one oc- 
easioii was .such as' to .§how itself ïo the eye? * * * ' A- ^*és, sir ; there 
was damage on that cargo. Whçther it'cà.me ffom the. top' I don't know. Q. 
And you at no time noticed any watér" In the cargo? A. To\tards the end of 
the Voyage there. was some water came down forward. 3jdld,»ot:go far aft 
because my le^; were poor. Q. W'hen was this w^ter noticed coming down 
. onto the cargo forvvard? What date? À. I don't know. Q. Hâve you a note ' 
of it in yoiir log? 'A. I did not put it In there. Q. How did you know it came 
down on the cargo for waTd? A. You could see it. Q. Did you see it? A. A 
little forward. Q. When was it that you saw water c-oming down on the cargo , 
forward? A, I cannot tell that; I don't remember. Q. You did see it? A. 
Yes, sir. Q. \^^lere was it coming from ? A. Coming from the top a little 
from the deck, from the swèat, or . soûiething like that. Q. You saw water 
coming? A. No, Sir; I Say the cargo was a little damp. I saw iio water 
rnnniug down only that the cargo was dàmp. * * *■ Q. By the term 'wo|;k- 
ing of the ship' which you hâve used on your direct examination, what do you 
mean? A. I don't think she worked any harder than other ships do." 

The Marine Déclaration or Extended Protest of the Master fur- 
nishes no additional détail to that furnished by the testimony of the 
master and mate. 

If we accept the testimony of the master who should hâve known 
when àrid' wherè the damage to the cargo occurred, we miist conclude 
that the cargo had not been damaged when the Medea sailed from 
Christiansand, nor had it been damaged prior to reaching Staten Is- 
land, an islahd off the southeasterh exitremity of Tierra del Fuego. 
When the master was asked the qtiestion : "So that you think the dam- 
age to the cargo occurred in the Pacific Océan," his answer was; 
"From Staten Island and around the Horn to the Pacific." When 
asked to what he attributed the damage of the cargo to, his answer 
was that he could not explain it in any other way than bwing to the 
excessive storms they had and the water in some way had gotten down 
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;iiito;the cargo. ■ He says it was the sea water'; it could not bave been 
any other water. When asked if he had any idea where this water 
came from that got into thé hold, he answered, "No, sir." The mate 
vvho kept the logbook in' which he was required to make a faithful 
and minute journahof the voyage (Curtis, Rights and Duties of Mer- 
chant Seamen, 95) was not able to îurnish any more definite informa- 
tion than the master concerning the cause of the damage to the cargo. 
He testified that the water could not hawe corne down through the 
hatches nor through the deck, and whether it came from the top he 

• clid not know. He says that.towards the end of the voyage there was 
some water coming down forward. When this' water was noticed he 
did not know. He made no note of it in the log. 

The master and mate did not even agrée upon thèse meager détails 
relating to the time and cause of the damage to the cargo. Storms 
were encountered and water came on deck as was expected, but they 
did not connect either the storms or the water on deck with the water 
that damaged the cargo. Where the water came from that damaged 
the cargo- they did not know. The testimony leaves the question in 
doubf. The évidence is not sufificient to sustain the burden of proof 
cast upon the carrier. 

In the récent case of The Folmina, 212 U. S. 354, 3G2, 29 Sup. Ct. 
363, 365 (53 L. Ed. 546), the Suprême Court said: 

"Where showing an injury by sea water does not in aud of itself operate to 
bring the damage wlthin the exception agahist dangers and accidents of the 
sea, it follows that it is the, dgty of the carrier to suHtaiii the burden of proof 
by showing a connection betweeu damage by tlie sea water and the exception 
against sea périls." 

Thé court further said : 

"The inability of the court below to détermine the course of the entrance 
of the sea water would imply that the évidence did not diselose in any man- 
ner how the sea water came into the shlp. In other words, while there was 
a certainty from the proof of a damçige l>y sea water, there was a failure of 
the proof to détermine whether the présence of the sea water in the shlp was 
occasioned by an accident of the sea, by négligence, or by any other cause. 
IManifestly, however, the présence of the sea water nmst liave resulted from 
some cause, and it would be mère conjecture to assume siuiply from the fact 
that damage' was doue by sea water that therefore it was occasioned by a 
péril Qf the sea. As the burden of showing that the damage arose from one 
of the exfiepted cnuses was upon the carrier, and the évidence, although es- 
tablishing the damage, left its efficient cause whoUy unascortained, it fol- 
'lows that the doubt as to the cause of the entrance of the sea water must 
be resplved against the carrier." 

The court refers to a number of cases "holding that because the 
damage to cargo was shown to bave been occasioned by sea water 
without any satisfactory proof as to the cause of its présence, in view 
of the burden resting upon the carrier, conjecture would not be per- 
niittpd to t^ake the place of proof." Among other cases the court re- 
fers to the case of The Compta, 4 Sawy. 3?5, Fed. Cas. No. 3,069. 
The laction in that case was to recover for damage to goods shipped 
on board a vessel and the défense was that the vessel during the voy- 
age encountered sudden and violent gales and heavy seas so as to strain 
and damage her thereby causing her decks to leak and admit water 
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to lier cargo. In proof of thèse allégations the respondents produced 
the logbook and protest of the master, supported by the suppletory 
oaths of the latter and the two mates. The logbook showed that the 
ship experienced weather of a considérable^ severity. Speaking of 
this évidence the court said that the "decks appear to hâve been very 
frequently flooded, and 'high, confused seas, heavy seas, heavy swells,' 
are constantly mentioned. * * * But that is not of such unusual 
and extrême severity as:.to justify the assumption, without further 
évidence, that it caused the leaks which occasioned the damage. The 
carrier, to make good his défense, is bound to show that the damage 
arose from a sea péril. It is not enough for him to show that it might 
hâve arisen from that cause. Hemust prove that it did." 

Ini^the présent case the burden of showing the connection between 
the damage by sea water and the: exception against sea périls has not 
been discharged by the carrier. The cause of the damage to the car- 
go has been left to conjecture and we must look elsewhere for a satis- 
factory explanation. But libelants hâve not relied entirely upon the 
inability of the respondent to prove that the: damage to theicargo arose 
from périls of thé sea. They hâve introduced évidence ■ tending to 
prove that the damage was caused by bad stowage. We will now 
proceed to consider that question. ' ' ' 

The total weight of the Medea's cargo' was 1426.1019/2240 tons. 
Upon the proper distribution of this cargo in the vessel dépends the 
question of stowage. The vessel was warranted "tight, staunch, 
strong ând in evéry way fitted for the voyage." ' If she was badly 
stowed at the beginning of the voyage she was not fitted for the voy- 
age. The warranty of seaworthiness was absolute and not conditional. 
The shipowner's undertaking is not merely that hç;, will do and has 
donc his best to make the ship fit, but that the ship is really fit to 
undergo the périls of the sea and other incidental risks to which she 
must be exposed in the course of the voyage. The Edwin I. Morri- 
son, 153 U. S. 199, 210, 14 Sup. Ct. 823, 38 L. Ed. 688; The Cale- 
donia, 157 U. S. 124, 131, 15 Sup. Ct. 537, 39 L. Ed. 644; Corsar 
V. J. D. Spreckels & Bros. Co., 141 Fed. 260, 264, 72 C. C. A. 378. 
The vessel was loaded by the master— that is to say, the cargo was 
stowed under his direction — and the distribution was made in accord- 
ance with his expérience. He was 56 years of âge and had been going 
to sea 40 years. He had been 10 or 11 years mate and 19 years a 
master; but this was his first voyage on the Medea. Prior to this 
voyage he knew nothing about the Medea. This was his first com- 
mand of an iron ship and his first command of a two-deck ship. His 
expérience with a vessel of thé size of the Medea consisted in being 
chief mate on one vessel of about the same size. With this expéri- 
ence he thought that the right proportion of the cargo of the Medea 
for the between-deck load was 300 tons. 

The libelants introduced in évidence the testimony of Charles Green. 
a master mariner, vi'ho was 54 years of âge, and who had been 8 years 
an officer or mate, and 17 years a master of a vessel. He had been 
master of the Medea for seven years ■from 1889 to 1896,- and had 
frequently loaded lier with a dead weight cargo. He had always given 
instruction tô' the stevedores vvhen loading to bave about one-third 
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of the dead weiglit in the between-decks. The approximate weight 
in tons carried by the Medea on such occasions in between-decks 
was usually from 450 to 500 tons. On one occasion he had 350 tons 
stowed between-decks and when he got to sea, he noticed the jerky 
motion when the ship rolled to windward and the tendency to ship 
heavier water than he had noticed on the previous voyage wdien with 
a cargo of 1,500 tons nearly 500 tons were stowed between-decks. 
Whilst hove to on the port tack a heavier lurch than usual caused the 
main topgallant backstays. to carry away, and the mast went over the 
side. As the rigging and backstays were ail good, he attributed the 
loss of the mast to the gênerai unseaworthiness of the ship, to the 
excessive weight in the lower hold, and the center of gravity being too 
low. When the weather moderated he at once took up 60 or 80 tons 
of the cargo ont of the hold into the between-decks and in about three 
weeks buffeting against heavy gales and high seas ofï Cape Horn he 
found she behaved well, and went through it ail without accident. He 
refers to other expériences with the vessel from which he concluded 
that for stability the vessel required one-third of her cargo between- 
decks. During voyages when her cargo was thiis distribiited she never 
had a poimd of damaged cargo. This witness knew the individual 
characteristics of the Medea and bis testimony is entitled to weight 
for that reason. 

Samuel Vint, a master of more than 17 years' expérience, who had 
been around the Horn about 30 times, and had had 27 years' ex- 
périence in the stowage of cargo on vessels, testified that he was then 
in command of the Killiecrankie, an iron ship which had come around 
the Horn from Gothenburg and Alberg with a cargo of iron and cé- 
ment. His expérience had taught him to put about one-third of bis 
cargo between-decks. He had two-fifths of his cargo on the Killie- 
crankie stored between-decks, and no part of the cargo was damaged 
during the voyage. He knew the Medea, and in answer to a hypo- 
thetical question stated that one-third of the cargo should hâve been 
loaded between-decks, and that loaded as she was the roll of the Me- 
dea would be accompanied by a sudden return movement. 

The libelants introduced the testimony of other experienced masters 
who testified that the vessel should bave carried one-third of her cargo 
between-decks, and when informed as to the cargo carried they testi- 
fied in answer to fair hypothetical questions that the cargo was im- 
properly stowed. 

The testimony as to how the weight of the cargo was distributed 
is conflicting. The respondent introduced the dépositions of the 
stevedores at Limhamn, and a stipulation as to the testimony of the 
stevedores at Gothenburg who loaded the vessel and who testified, or 
would bave testified, as to the weights of the varions articles consti- 
tuting the cargo stowed between-decks, from which it appears that the 
weight of the between-deck cargo as estimated by thèse witnesses 
was 343 tons. If this testimony were accepted as true the between- 
deck cargo was still insufficient to give the vessel stability according 
to the actual expérience of Capt. Green, the former master of the ves- 
sel, and other masters who testified concerning the proper loading of 
such a vessel. But the évidence on the part of the libelants tends to 
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show that thé weight oî the between-deck cargo based iipon tlie cus- 
tom-house weights taken in^ San Francisco did not exceed 266 tons, 
or 18 percent, of the whole cargo ; and whether we take the testimony 
of the libelants that only 266 tons were stowed betwèen-decks, or the 
testimony on the part oî the respondent that the ibétween-decks cargo 
was 343 tons, it is clear that the stowage of the cargo was bad, caus- 
ing the ship to strain in heavy weather and open her déck seams, and 
that the damage causéd by the leakage of sait water through the seams 
of the deck down onto the cargo is to be attributèd to the improper 
distribution and bad stowage of the cargo. 

It follows that because of the failure of the respondent to sustain 
the burden of proof the cause of the damage to the: cargo arose from 
périls of the sea, and, the weight of évidence being in favor of the 
libelants that the vessel was unseaworthy by reason of the bad stow- 
age of the cargo, the decree should hâve been in favor of the libel- 
ants. 

The decree of the District Court is therefore reversed, with instruc- 
tions to ascertain the damages sustained by the libelants, and award 
a decree accordingly. 



ILLINOIS COMMERCIAL MEN'S ASS'N v. PAKKS. 

(Circuit Court of Appeals, Seventh Circuit. April 19, 1910.) 

No. 1,600. 

1. Insurance (§ 825*) — Action on Accident Policy— Questions for Juhy. 

in an action on an açcicient pollcy to reeover for the deatli of the in- 
sured who fell on a sifléwallt and received severe injuries, djing a few 
minutes later, issues of f act -weré niade by the pleadiugs (1) whetlier the 
fall was accidentai, caused 'by a mlsstep or stumble, or resulted from a 
diseased condition, and (2) whether, if accidentai, the injury received 
was the .cause of death "independent of ail other causes" within the 
nieanlng of the policy. There was évidence that deceased stumbled and 
fell, but that thère waè iio obstruction In the sidewalk at the place. Evi- 
dence was introduced by défendant that an autopsy made in its interest 
tended tp show diseased. conditions pf the heart and kidneys and by plain- 
tifC that deceased was apparently in the best of health at ail tlines up to 
the moment of his fall, and médical testimony that it was improbable 
that the chronie diseased conditions described could hâve existed and 
. reached a fatal stage vvithout prior manifestation In the health of de- 
ceased. There was a conflict of médical testimony as to whether the in- 
juries received from the fall were sufficient alone to cause death. Jlolil, 
that on suCh testimony both issues were properly submitted to the jury. 

[Ed. Note.— For other cases, see Insurance, Dec. Dig. § 825.*] 

2. Insurance (§ 817*) — ^Aocident Insurance— Risks and Exemptions i.n 

toticY— Cause of Death— Burden of Proof. 

An accident policy exi>ressly inade the application and by-laws of the 
association a part of the oontract, and providéd that its liability for the 
death of the insured should be suhjeçt to- ail the provisions of the by- 
laws. One by-law limited such liability to death fronj "bodily .injuries 
which shàll * * * iildependently of ail other cause result In the 
death of said inember" and another pi'ovlded that "the association shall 
not be liable to any person for any indemnity or beneflt for injuries or 
death * * * in case such injuries shall oecur as the resuit, wholly 

'For otbâr cases see same tapie & % numbbb In Dec. & Am. Dlgs. 1907 to date, & Eep'r Inaexea 
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or partially, directly or Indirectly of * * * disease, bodily or mental 
inflrmlty. * * * " HcU that, in an action for tlie death of the in- 
su red, following a fall upon a sidewalk by which he was injured, the bur- 
den of proof was on the plalntiff to establish not only that the Injury was 
accidentai and was the proxiniate cause of death, but that stich accidentai 
injury was the sole cause of death independently of any pre-existing di- 
sease or bodily infirmity as a contributory cause thereof. 
[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 817.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Action by Florence E. Parks against the Illinois Commercial Men's 
Association. Judgment for plaintifï, and défendant brings error. Re- 
versed. 

The plaintiff in error is an accident insurance association and de- 
fendant below, in a suit brought by the beneficiary under one of its 
policies to recover the amount thereby insured, wherein trial of the 
issues resulted in a verdict and judgment in favor of the plaintiff (de- 
fendant in error) ; and various errors are assigned for reversai under 
the présent writ. The only assignments which reqUire discussion are 
stated in the opinion, together with the contract terms and évidence 
involved in the inquiry. 

James Maher and Charles T. Thompson, for plaintiff in error. 

Before GROSSCUP, BAKER, and oEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The Illinois Commercial Men's Asso- 
ciation issued the policy of accident insurance in suit to Rodney N. 
Parles, on December 5, 1903, naming his wife, Florence E. Parks 
(défendant in error), as the beneficiary. On September 30, 1904, the 
assured received severe injuries from a fall on a sidewalk, in Spring- 
field, Minn., striking the corner of an iron hitching post and rail, 
wounding his chest and fracturing his first left rib, and death ensued 
within a few minutes. In her suit thereupon the beneficiary recovered 
the verdict and judgment from which this writ of error is brought, 
and the only issues of fact in controversy, under the pleadings, stipula- 
tions and testimony, are: (1) Whether the fall of the assured (above 
mentioned) was accidentai, caused by a misstep or stumble on or off 
the sidewalk, or resulted alone from a diseased condition; and, (3) if 
accidentai, Was the injury arising from the fall the cause of death, 
"independent of ail other causes" within the meaning of the policy 
of insurance? 

Under the first issue, it is undoubted that the testimony of the 
single witness who saw the occurrence tends to establish (prima facie) 
an accidentai fall, through a stumble by the assured while turning 
on the sidewalk from conversation with another person, to start in the 
direction of the hôtel where he was registered. It appears, however, 
that there was no obstruction in the sidewalk at the place where 
he was observed to stumble (as described "over his feet"), so that 
this testimony is not inconsistent with the contention on behalf of the 
plaintiff in error (resting on othér circumstances in évidence), that the 

•Forotiher cases see same topio & % humbek In Dec. & Am. Diga. ISOT to date, & Rep'r Indexes 
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fall m?iy hâve been causée! by cHsease of the heart. The second issue 
is otie bf niixed lavv and fact, arising under the terms of the policy 
and predicated on testimony of an autopsy .held at Minneapohs, in the 
interest of the insurer (after the arrivai there of the body), tending to 
show diseased conditions of the heart and kidneys. This testimony is 
apphcable as well to the first issue; its credibiHty and force under 
either issue was for the jury to détermine, and comment thereon is 
not deemed: proper, beyond the remark that it was material and raised 
both issues. Supplemented by other expert opinion testimony in- 
troduced by the plâintiff in error, the évidence tended to estabHsh the 
défense that the diseased conditions appearing on the autopsy were 
either the cause of the fall and death of the assured, or contributory 
causes of death, if not of the fall, and that the injuries received from 
the fall upon the hitching post and rail were insufficient to cause death 
without such diseased conditions. On the other hand, the testi- 
mony on the part of the beneficiary tends to prove that the assured 
was in excellent health, apparently free from disability or disorder of 
heart or kidneys, throughout the 30 years of bis married life with the 
beneficiary, and up to the instant of his fatal fall ; that he was trans- 
acting business with a customer immediately before starting for the 
hôtel and then appeared to be in the best of mental and physical 
condition ; that it is improbable (àccording to other expert opinion 
testimony) thaf the chronic diseased conditions, so described in the 
testimony for plâintiff in error as the cause of death, could bave ex- 
isted and reached the fatal stage without prior manifestation in the 
health of the assured; that the injury and shock received from strik- 
ing the hitching post were sufficient alone to cause death ; and that 
the évidence that the assured "grabbed the railing" after his tumble 
was indicative of consciousness therein. 

Under the évidence above recited, we are of opinion that error is 
not well assigned for refusai of the frial court to instruct the jury 
to, find in favor of the plâintiff in error; even if the contract of in- 
: surance-be interpreted as sought on its behalf. The testimony in 
support pf liability was sufficient, to say the least, :to authorize sub- 
mission of the^ issues to the jury, and the only, meritorious question 
raised is whether error appears in an instruction to the jury reading 
as f ollows : ' 1 

"ïhere is évidence hère that àt the time the autopsy was performecl, 
■within a féw <îay8 after the death of Roduey N. l'arks, the heart of l'arks 
and the kidneys of Parks appeared to hâve beeu in an tiuhealthy condition. 
There is évidence before you, from which you ar^ authorized to lufer aud be- 
lieve and conclude that at the time Parks died hé had a détective heart aud 
defective kidneys. Xow, in connection with that situation, I instruct you, 
gentlemen , of the jurj', that even thongh you bel levé that at the time Parks 
died, at the time lie struck the corner of this liitching post or hitching rack, 
at the time his body started from an erect attitude to fall, his heart or kid- 
neys, or both his heart and kidneys were in a defective and uuhealthy con- 
dition, and that at the time he started to fall he was not dying — to put it 
in common language — was not 'droiiping , dead,' and that he was falling from 
some accidentai cause, such as stumbling or slipping or getting his feet tang- 
led, and strucli the corner of this hitching rack and a blow was received 
thereby npon his chest, which caused hnu to die, you will find a verdict 
solely and Independently of ail other causes, in favor of this plâintiff, even 
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thougli you niay believe from the évidence tliat deatli iiilght not liave or would 
not hâve resulted had it not beeii for the tnihealthy heart or the nnhealthy 
kidneys or both, because we are dealing with causes and not conditions, 'i'iie 
détective heart and détective lildneys went to uialie up tlie condition. The 
lilow which the man recelved, if it caused tlie deatli, because of the détective 
heart and defeetive lîidneyg, was the sole cause of death." 

The contract of insurance in suit consists of three parts : (1) The 
so-called pohcy ; (2) the application for membership ; and (3) the 
by-laws of the association. (1) The poHcy expressly recites its is- 
stiance, "In considération of the apphcation for membership * * * 
referred to and made a part of this contract, and of each of the 
statements and déclarations therein," which are adopted and war- 
ranted to be true, and "the only statements or déclarations upon which 
this contract is made"; and it promises payment of $5,000, "in the 
case of the accidentai death of said member" within 90 days after 
proof of accidentai death, subject, however, to "ail the provisions of 
the by-laws of said association." (2) The application is made up of 
23 questions and answers, foUowed by this récital : 

"I am aware that the beneflts of this association do not extend to hernia, 
orchitis or to any bodlly injury or death liaptiening directly or indirectly in 
conséquence of disease, or to any injury of wliich this association is not no- 
tlfied within fifteen (15) days of its occurrence, or to any death or disability 
which may hâve been caused wholly or in part by mental or bodlly Infirmi- 
ties or dlseàse." 

Other récitals are not involved herein. (3) The by-laws introduced 
as part of the contract are sections 2 and 8 of article 7, reading as 
follows: 

"Whenever any member of this association In good standing, shall, through 
:externàl, violent and accidentai nieans, recelve bodily injuries which ahall, 
within six (6) months from and after the date of said accident, and independ- 
ently of ail other causes, result in tlie death of said member, the beneflclary 
named in the application of said meml'er. or, in the case of the death of said 
' Gjeneficlary, or in case none were named, then the executor or admlnlstra- 
tor of the estate of said deçeased member, shall be pald (except as provlded 
in section 8, article ■ 7, of thèse by-laws), within ninety days after the re- 
ceipt by the association of proof, satisfactory to the board of dlrectors, of said 
injuries and of the accidentai cause thereof, the sum of five thoùsand dollars 
($5,000.00), less any and ail sums prevlously pald to said member as Indemui- 
ty on account of said accident, in full satisfaction of any and ail claims on 
■account of said member ; provlded, however, such member shall be totally 
disabled as a resuit of such injury, and such total disability shall, be con- 
tinuons from the time of thé Injury to the time of death of said member. Rut 
no death claim will be paid by this association unless, within flfteen days 
■after the happening of such accident, said member, or lu case of his death 
or Inability, then some person on belialf of or his beneflclary shall hâve sent 
to the secretary of this association written notice of said accident, and un- 
less the death of said member oecurs within six months after the date of 
said accident, and unless said claim for death beneflt be presented to the 
association within thirty days after the death of the deceased member. to- 
gether wlth full proof of the death and of the particulars of the accident 
clalmed to hâve caused said death, in mauner and form as preseribed by the 
board of directors." 

"Sec. 8. This association shall not be llable to any person for any ludemni- 
ty or beneflt for injuries, or death, or loss of linib or of eye resultiug from 
an accident to a member which happens while said member was viola tlng any 
law ; was not in the exercise of due diligence for his self protection ; or was 
in any degree under the influence of lutoxicating liquors or narcotics, or which 
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shall happen on account of, by reason of, or in conséquence of, the use there- 
of ; nor for injuries or death in any case in whieli there Is no visible mark 
of injury on tlie bo<ly of the inember; or in case such injuries shall occur 
as the resuit, whoUy or partially, dlrectly or iudirectly, of any of the f ol- 
lowing causes, conditions, or aets, or while the injured member was under 
the influence of or affected by, any such cause, condition or act, to wit : 
Dlsease: bodlly or mental infirmlty ; hernia; orchltis; flts; vertigo; sleep 
Walking; médical or sargical treatment; intentional or unlntentional tak- 
ing of poison; voluntary inbaling of gas; contact with poisonous ivy ; in- 
tentional injury inflicted by the insured while sane or insane; voluntary 
Over-exertlon ; wrestling ; flghting ; racing ; prof essional bail or professional 
football playlng; and thls association shall not be liable to any person on 
account of any member wbo, wliile sane or Insane, shall take or destroy hîs 
own lif e ; nor shall this association be liable to any person on account of 
any member who may or shall be injùred vphile acting as a soldier or sallor." 

The instirance contract thus made and accèpted, with its express 
agreement by the parties in référence to their understanding of the 
terms of hability in question, we beheve to be free f rorn the difficulty 
which bas appeared in constrUing thé terms of various other accident 
insurance policies, involved in cases cited in the briefs, both for and 
against the foregoing instruction to the jury. Thèse citations présent 
two divergent lines of décision in the interprétation of the various 
tërms employed in such policies by way of limiting the cause or causes 
of death or disability for which indemnity is provided, diverging, as 
we understand their import, over the inquiry whether thegetieral rule 
of proximate cause is applicable and controlling. The cases which 
are relied upon for support of the instruction adopt thàt rule as the 
ultimate test of liability urtder such policies, seemingly treating and 
accepting Freeman v. Mercantile Accident Assoc, 156 Mass. 351, 
353, 30 N. E. 1013, 17 h. R. A. 753, as a leading précèdent therefor. 
In that case, however, the policy for indemnity in the event of death or 
disability from an accident, stated thé terms of liability to be "where 
the injury is the proximate cause'of the disability or death," and the 
familiar doctrine was upheld thereupon: that "the law will not go 
further back iii the line of causation Ihan to find the active, efficient, 
procuring cause, of which the event under considération is a natural 
and probable conséquence, in viev^ of the existing circumstances and 
•conditions" ; and that recovery was authorized for death thus caused 
by an accident, "even if he would not hâve died if bis * * * pre- 
yious State of health had been différent." So, in référence to policies 
limited either (a) to injuries through "purely accidentai causes," which 
injuries "shall solely and independently of ail other causes, necessarily 
resuit in death" (Continental Casualty Co. v. Lloyd, 165 Ind. 52, 59, 73 
N. E. 884), (b) to "bodily injuries sustained through * * * aci- 
cidental , means" if death resuifs "from such injuries, independent of 
ail other causes" (Eetter v. Fidelity & Casualty Co., 174 Mo. 256, 258, 
-267, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560), or 
(c) death from accidentai injuries, if death "shall resuit from such 
injuries alonè" (Modem Woodman Accident Ass'n v. Shryock, 54 
Neb: 250, 256, 267, 74 N..,W. :607, 39 E. R. A. 826), thèse authorities 
(and others cited) uphold the above-stated doctrine of proximate cause 
as controlling for their interprétation respectively. Nevertlieless, each 
of such authoritiçs applies the doctririè, with the issue , of proximate 
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cause defined therein as one of fact for détermination by tlie jury 
under the testimony; and were such rule of interprétation unques- 
tionable, no sanction thereunder would appear for withholding from 
the jury the issue of fact presented accordingly in the case at bar. 

Under the présent contract, hovvever, we are not required to déter- 
mine whether the true rule of interprétation was adopted in the above 
cited cases ; nor, whether the indisputable limitation of liability under 
the one by-law (section 2) to "bodily injuries which shall, * * * 
independently of ail other cause, resuit in the death of said member," 
extends only to the proximate cause of death. The other by-law 
above quoted (section 8) is alike made a part of the contract, and it 
provides that the "association shall not be liable to any person for any 
indemnity or benefit for injuries or death * * * resulting from 
an accident to a member which happens" under several contingencies 
recited (not involved hère), "or in case such injuries shall occur as the 
resuit, whoUy or partially, directly or indirectly, of any of the follow- 
ing causes, conditions, or acts, or while the injured member was under 
the influencée of, or affected by any such cause, condition or act, to 
wit, diseasè, bodily or mental infirmity, hernia, orchitis, fits, vertigo, 
sleep walking, médical or surgical treatment, intentional or uninten- 
tional taking of poison." On référence to the wording of the context 
which names other contingencies, it is contended that the exemption 
so defined is not thereby made applicable to causes of death. But 
whatever of force might otherwise appear in this contention of am- 
biguity in thèse terms (for construing the one above quoted in favor 
of the assured) is expressly set aside, as we believe, by the above- 
quoted stipulation containéd in the application and "made a part of 
this contract." While such statement could not become operative 
alone to create new contract terms, it plainly amounts to an agreement 
by the contracting parties upon the meaning of the terms referred to, 
in so far as ' ambiguity may otherwise appear therein, and requires 
their interprétation .accordingly. The contention is untenable that this 
statement must be rejected, in conformity with the ruling of Accident 
1ns. Co, V. Crandal, 120, U. S. 527, 533, 7 Sup. Ct. 685, 30 L. Ed. 740, 
in référence to like remarks made in an insurance application, for the 
reason there pointed out, that "the whole application is not made a 
part of the contract" ; so that, upon the distinctions stated in the opin- 
ion, the statement therein not included in the ternis was deemed one 
"not of fact but of law" — rnerely as to "the effect of the insurance" — 
and without force to "control the légal construction of the policy aft- 
érwards' issued." Such view is obviously inapplicable to the présent 
statement, not only incorporated in the contract, but distinctly made in 
référence to an express provision thereof which might otherwise be 
misunderstood. 

We are of opinion, therefore, that the ultimâte issue of liability 
under this contract, in the event of a finding of accidentai in jury, is 
not whether such injury was the proximate cause of death, but 
whether it was the efficient cause, without the intervention of pre-ex- 
isting disease or bodily infirmity as a co-operative cause of death — 
within the extended line of authorities cited under analogous provi- 
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sions, wherèof the following are deemed sufficient examples: Na- 
tional Masonic Ace. Ass'n v. Shryock, 73 Fed. 774, 775, gO C. C. A. 
3; Commercial Trav. Mut.. Ace. Ass'n v. Fulton, 79 Fed. 433, 426, 
430,. 24 C. C. A. 654; Sharpe v. Gom. Trav. Mut. Ace Ass'n, 139 
Ind. 92j.93, 95, 37 N. E. 353; Binderv. National Masonic Ace. Ass'n, 
127 lowa, 25, 102 N. W. 190, 194; White v. Standard Life & Ace. 
Ins. Co., 95 Minn. 77, 103 N. W. 735, 736, 884. An issue. of fact 
imdèr thèse provisions was presented by the évidence, , and instructions 
in conformity with the' forégoing viQw became needful for its' submis- 
sion, etttirely apart from the primary question whether the" f ail resulted 
from accident or disèase. If the jury foimd from the évidence that 
the immédiate injury was not caused accidentally, such finding would 
leave no further inquiry open under the policy; requiring a verdict 
against recovery. If they found, however, that the évidence upon that 
question was in favor of àcddental cause for the fall, the other above- 
mentioned issue of façt was not involved therein, but reniained for 
détermination under conflicting évidence upon oneand the other phase 
of contract liability ; so that explicit instructions of law were essen- 
tial, both for interprétation of the contract and for application of the 
testiniony thereunder in accord with thèse propositions which are 
deemed applicable: That the burden of proof was on the beneficiary 
under the policy, not only to establish that the injury from which death 
ensued was accidentai, but that such accidentai injury was the sole 
cause, of, death, independently of any pre-existing disease or bodily in- 
tirmity as contributory cause thereof ; that if the testimony further 
established that the assured was then affected by disease or bodily in- 
firmity, which caused his death, either directly therefrom, or indi- 
rectly, as its natural resuit ensuing such accidentai injury, so that the 
accident would. not hâve caused his death without such pre-existing 
disease or infirmity, the contract exempted the association from lia- 
bility therefor; that recovery was not authorized under the contract 
for death caused partly by disease and partly by accidentai injury 
(National Masonic Ace. Ass'n v. Shryock, supra; Commercial Trav. 
Mut. Ace. Ass'n v. Fulton, supra) ; that if the évidence, however, 
established not only the fact of accidentai injury, but the sufficiency 
thereof to cause the death independently of other causes, and the 
testimony in référence to pre-existing disease or infirmity failed to 
establish such disease or infirmity as indirect or contributory causes 
of such death, liability therefor was within the contract terms and 
recovery was authorized. 

The instruction complained of (as above quoted), under which the 
case was subraitted to the jury, is inconsistent with the foregoing view 
and was erroneous, as we beheve, both in its interprétation of the con- 
tract and in withholding the issue of fact from the jury. For that 
reason the judgment must be reversed; and reversai is directed ac- 
cordingly, and the cause remanded to the Circuit Court for a new 
trial. 
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AVEST V. CHICAGO, B. & Q. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 19, 1910. Rehearlng De- 

nled June 10, 1910.) 

No. 1,583. 

1. Mastee and Sebvant (§ 28ft*) — Master's Liability eob iNjtrBT TO Serv- 

ANt— Lo\v Bridge Oveb Bailhoad. 

In an action against a railroad cOmpany to reeover for the deatli of 
a brakenian on a freiglit train who vvas killed in the nlght wtiile on top 
of ttie cars in tlie course of hls duty by liis liead striking an overhcad 
bridge, proof that the clearanCé between the rails and such bridge vvas 
anore than two feet less than the standard or usual clearance maintaiued 
by the company in case, of such permanent overhead structures niade a 
prima facie case of négligence against the^ défendant, which could only 
be met by proof of a necessity which could not reasonably be avoided, 
and which was not conclusively overcome by évidence that the bridge 
was for a highway crossing, and that when it was rebullt some time bef ore 
the highway commissioners objected to its being raised because of the 
steepness of the approaches, it not being shown that such objection could 
not hâve l)een overcome by also raising tlie approaches nor that it was 
Impracticable to do so. 

[Ed. Note. — For other cases, see Master ànd Servant, Cent. Dig. §§ 1010- 
1050 ; Dec. Dig. § 286.*] 

2. Master akd Servant (§ 286*) — Action foe Injubt to Servant— Ques- 

tions FOB Jury. 

WTiere there was direct and positive testimony of apparently disin- 
terested and reputable witnesses tliat "telltales" to glve warning of the 
approach to the bridge, which had been takeu dowu six weelis before, 
had not been replaced at the time of the injury, although contradicted, 
the question was one for the jury. 

[Ed. Note.- — For other cases, see Master and Servant, Cent. Dig. §§ 1010- 
1050; Dec. Dig. § 280.*] 

3. Master and Servant (§ 217*) — Assumption of Bisk— Raileoad Beake- 

man — Low Bridge. 

To charge a railroad brakeman wlth assumption of the risk of injury 
from a low overhead bridge, by which he was struck and. killed, it must 
be shown that he had either actual or constructive notice, not only of the 
existence of the bridge, but of the faet that it was so low as to be dan- 
• gerous, and also that the eircumstances at the time of the injury were 
such as not to excuse a reasonably prudent person from having the 
memory of the péril within the immédiate fleld of his eonsclousness. 

[EM. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
.574-600 ; Dec. Dig. § 217.* 

Assumption of risk incident to employment, see note to Chesapeake & O. 
K. Co. v. Hennessey, 38 O. C. A. 314.] 

4. Master and Servant (§§ 113, 288*) — Assumption of Risk— Raileoad 

Brakeman — Low Bridge. 

' The maintaining by a railroad company of an overhead bridge so low 
that it will strike a brakeman when standing or walking on the top of 
passing freight cars in the course of liis duty, uuless reasonably unavoid- 
able, is négligence per se, and the company camiot charge its brakemen 
with assumption of the risk as matter of law by publishing rules giving 
them notice generally that bridges will not elear a man on top of high 
cars and to look out and guard, theriiselves accordingly. 

[Ed. Note. — For other cases, see Jlaster and Servant, Cent. Dig. §§ 
221-227, 10G8-1088; Dec. Dig. §§ 113, 288.*] 

•For other cases see same topic_& 5 ndmeer in Dec. & Am. Digs. 1P07 to date, & Rep'r Indexes 
179 F.— 51 
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5. MASTE3 AKTD SERVANT (§ 288*) ASSUMPTION OF RlSK— RArLKOAD BBAKE- 

MAN. :■■■"' 

The postlng of a notice on a bulletin board by a rallroad company that 
the "tell taies" were down at a certain overhead bridge Cannot Charge à 
brakemaii wlth assumption of the; rlsk therefrom as a matter of law in 
the absence of évidence that he had actual notice or knowledge. 

[Ed. Note. — For other cases; sed Master and Servant, Cent. Dlg. §S 
, ,1008-1088;, Dec. Dig. § 288.*] , -, . 

6. Masteb and Servant (§ 289*) — Injxjbt of Railboad Bbakeman by ïmw 

BBIDGE— CONTBIBUTOB-Y NEGLIQENCH. ,: ! 

A brakeman on- a freight tr$iin who vf^as struck and;, kllled by a low 
bridge at whiçh there were no telJ1;aies/ while proceedlng along the tops 
of the cars in the nlght during a storm, held not chargeable wlth cou- 
tributory négligence as matter of lav?. 

[Ed. Note. — For other cases, eee Master and Servant; Cent. Dig. §§ 
1089-1132; Dec. Dlg. § 289.*] ' ; ' - ' 

7. WoBDs AND Phrases— "Telltales." , ' 

"Telltales" are ropes suspended frCm a wlre actoss the track to glve 
warnlng of a low bridge. 

Ërror to the Circuit Coiirt of the United States for the Southern 
District of Illinois. ',]., , 

Action by, Stella F. West,.administratrix of the estate of Henry W. 
West, deceased, against the Chicago, Burlington & Quincy Railway 
Company. Judgment f or i défendant, and plaintiff brings error. Re- 
versed. 

E. J. King, for plaintiff in error." 
. Chas. V, Miles, for défendant in , error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges; 

BAKER, Circuit Judge. The action was for damages on accoiunt 
of. the company 's alleged wrongful causin^. of West's death. At the . 
conclusion of the évidence the court directed a verdict for the cpm- 
pany.-î ''■■ ■';■' ■ • ■ . ; ■ ' ' ' 

West, a freight brakeman on one of the Company's trairts^while 
passing on a stormy rii'ght from the engine bàc^'ùver the topâ of the 
box cars to examine the hand brakes in the perfçrmance of his duty at 
thé ' time, stepped from an ordinary box car to a furniture car, and there 
was struck on the back of the heàd'by the girder "of an overhead bridge 
and killed. 

Négligence was charged in the lack qf sufficient clearance and àlso 
of "telltales" (ropes suspended from, a wire across the track) togive 
warning of the low bridge. 

Evidence is in the record tending to prove that the bottom of thé 
girder was 19 feet 8% inches above the rails; that ordinary box cars 
are 12 feet high; that the furniture car in question was 14 feet 1 inch; 
that West was 6 feet tall in his shoés; that thé company maintained 
this bridge as an overhead highway crossing; and that the company 
had a standard or usual clearance of 22 feet between track and per- 
manent overhead structures. This was sufficient to make a prima 
facie case under the first charge of wrongful conduct. The ways of 
thèse great roads of commerce are maintained for the indefinite future. 

'Ver otber caees see same topic & i numbsb in Dec. & Am. Digs, 190T to date, & Rep'r Indexe* 
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To erect permanent structures in such locations and relations that em- 
ployés when discharging their duties are likely tp be kîlled indicates 
an aljnost wantoii disregard of human life, Under its déniai the com- 
pany did not conclusively overcome thç. prima facie showing. . Such 
a death trap is not to be excused except by a necessity thatcannot rea- 
sonably be, avoided. , The bridge foreman testified that when an old 
bridge at this location was jeplaced by the présent one it was the in- 
tention to taise the new bridge, but the commissiçners objected because 
the grade of the approaches would be toc steep. There was no proof 
that the commissioners objected to the raising of the bridge if the 
Company would also raise 'the approaches, nor what the cost of filling 
the approaches would be. A civil engineer testified that the track was 
upgrade both,ways from the bridge, and that while the clearance could 
be.made sufficient by lowering the track, "the grade would hâve to be 
carried out so far I.should.say ,it would be impracticable.", i Physical 
:prâcticability„,was thiis. admitted ; arid, there being no évidence of how 
far the grade,: would , U^VC; to be extended nor ,af the cost, the jury 
were not bound to accept an unsupported opinion that the change was 
financially imptactic^ble. jhere was no proof to establish conclusively 
- that the , expens.e was beyond what a master of ordinary prudence 
would, incur, first, out of. regard for, the safety of his employés; and, 
second, to save the damages that would accrue throughout the ex- 
istence of the death trap; in ail cases where assumption of risk or con- 
tributory négligence could-not successfuUy be used in défense. 

For about six weeks before the, accident the telltales were down. 
Six witnesses, mainly farmers residing near this highway crpssing, 
testified that the telltales ^yere not put up until after West was struck. 
The bridge crew and the section men, 14 in ail, testified that the tell- 
tales were restored the second day before the injury. Furthermore, 
records of the work done by the bridge crew and telegraph messages 
sent over the company's wires from the bridge boss to his superin- 
tendent telling the daily whereabouts of the crew, were introduced. 
Thèse corroborated the men's testimony. Thereon counsel for the 
company insist that the évidence of the plaintiff was so slight in com- 
parison with that of the company that the court was justified in direct- 
ing tb,f verdict. The records and messages were at ail times in the 
custody of the company's men who would naturally hâve an interest 
in f reeing themselves and the company from blâme. And while there 
was no direct attempt to impeadh the company's men and records, the 
ultimate fact was squarely contradicted by the positive and circum- 
stantial testimony of apparently disinterested men whose réputation 
for truthf ulness was unassailed. Although from our study of the rec- 
ord the company's évidence appëars rnùch the stronger, we are of the 
opinion that this question of fact, involving the reliability of the évi- 
dence offered prb and con, should hâve been submitted to the jury, if 
the case was otherwise subniissible; 

With évidence sufficieht to go to the jury upon the questions of the 
company's négligence respecting clearance and telltales, it was incurn- 
bent upon the company, in order to warrant a directed verdict, to 
establish affirmativély and conclusively either that West had assumed 
the risks or that he negligently contribitted to his injury. 
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Assumption, of risk of injnry by the low bridge: From tlie teacli- 
ing in Hough V. Rld. Co,, 100 U. S; 213, 25 L. Ed. 613, that a'railroad 
Cbmpany's négligence in building and maintaining its tràcks and ap- 
ptiftenant structures ' "is ridt a hazard usually or riécessarily attendant 
upon the business" nor one "which the servant, in légal contemplation, 
is presumed t6 risk" ît is apparent that West, by the act of entering the 
service, did not àgree to take upon himself thé danger of the négli- 
gent lack of clearance. When, if eyer, did he assume the rîsk? 
, 'Wéstj 25 years oîd, had had 4 yeafs' expérience as a braketnan. For 2 
yéari hé had worked on this division. During several months-preced- 
ing'his death the trains on which he worked had passed under this 
bridge àbout 20 times a month. The fatal occasion -was in the middle 
of thé iiighi, How of ten the trains on which he worked passed under 
this bridg'e in the daylight was not shown. If it rnight be inferred that 
some of his trains passed in dàytime','stil'! thére wab no évidence that he 
was eyer in a position on the trains where He couM see the bridge. If it 
might be inferred that he had noticed thé b'ïidgfe, that would be far 
îroni establishing that he had ever apprehènded the danger arising 
from its présence. The record contains no évidence that any one had 
informed hini of the particular danger, nor any statément or admis- 
sion that he knev^f of it. The knôwledge, actuàl or cOnstrUCtive, that 
must haye been brougKt home to West was not met^ely knowledge that 
thérë was an overhead bridge in this fecality, but knowledge of the 
danger that would ariçe ât the instant when a tall man standing erect 
on a high car in a moving train was about to pass under the bridge. 
Rld. 'Ce. -V. McDade, 191 U. S. 64, 24'Sup. Ct. 24, 48 h. Ed. 96; 
Ry. Co. V. Swearirigen,'196 U. S. 51, 25'SUp.-Gt. 164, 49 L. Ed. 382; 
Hawley^V; Ry. Co., 133 Fed. 150, 06 C. C. A. 216; Ry. Co. v. Beckett, 
163 Fed. '472, 90 C. C. A. 25;' Ry. Co. v. Cowley,'166 Fed. 283, 92 C. 
C. A.-201. ■■■ ' '•■ .^ ; •■ 

As bearing on the- question ^of 'Wést's' knowledge ôf the danger 
arising f rorn' this low bridge, a t'ime tdble was ïntrôduced which bore 
this p'rint: ' ' ' ' . .'■ 

"Evepy infin In the employ of the conipany tliat Is in the train and engine 
service stould hâve a' copy of thèse time-table l'ules on h'and. * * • Ovét- 
head bridges wlll not clear a man stitridîng on top of high cars.. Employés 
' must look ont for and guard themselves accordingly." 

If this rule is to be construed as a notice that the company bad been 
and intended to continue to be négligent in the construction of over- 
head bridges, and as a requirement that employés, without having any 
particular defect called to their attention, should hunt for and at their 
péril find ail the defects, the rule is void as. being an attempted aban- 
donment of the company's duty. and an attempted destruction of the 
employés' right to rely upon the belief that the company's duty has 
been faithfully performed until notice of failure in some particular is 
brought home to them — void. as against public policy^ — just as void as 
the efforts in bills of lading to compel shippers to assume the carrier's 
négligence in transportation. As an attempted notice of the particular 
danger at this particular place, the rule manifestly falls short. And 
there was no direct proof that Wejt had knowledge of the rule. If it 
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might be inferred from the company's custom of furnishing its brake- 
men with copies of the time tables that West had been provided with a 
copy, the inference is not conclusive. 

But, concerning permanent obstructions (the maintenance of which, 
unless reasonably unavoidable, is négligence per se), we think a fur- 
ther principle is involved, namely, that in law an employé is not bound 
at his péril to keep his consciousness continually charged with meni- 
ories of the locations and relatipns of such obstacles, and that his en- 
grossment in his duties at the time may excuse his failure to recall the 
impending péril. Shearman & Redfîeld on Négligence (4th Ed.) § 
198 ; Dorsey v. Construction Co., 42 Wis. 583. So, assumption of risk 
being a matter of défense, it would be necessary for the company to 
establish not merely that West at some former time had apprehended 
the danger, but also that the circumstances at the time of the injury 
were such as not to excuse a reasonably prudent person from having 
the memory of the péril within the immédiate fîeld of his conscious- 
ness. 

Assumption of risk from the absence of telltales : On this, the rec- 
ord contains the further évidence that a written notice that the telltales 
were down was posted on a bulletin board, and that the matter was a 
fréquent topic of conversation amorig the trainmen. But there was no 
direct proof that West had knowledge either of the written notice or 
of the talk. If knowledge might be inferred, it would not be the only 
inference on that subject that would be warranted by a considération 
of ail the circumstances in the record. 

We are not now saying, with respect to either the lack of clearance 
or of telltales, that 12 reasonable men, under proper instructions from 
the court, might not properly find that a prudent person, circumstanced 
as was West, would hâve known of the clangers before stepping on the 
liigh car and would either hâve keptoff or gone ahead knowingly at 
his own risk. But as différent inferences of ultimate facts were fairly 
deducible from the state of the évidence, the question of assumed risk 
should hâve been subriiitted to the jury'. 

Contributory négligence: During a storm in thenight, while dis- 
charging an immédiate duty, West was proceeding along the tops of 
the cars. We can find nothing in the circumstances on that occasion 
that would hâve compelled the jury to find as the only legally permis - 
sible finding of fact that any danger was so obvious and imminent 
that a reasonably prudent person would not hâve acted as West did. 

The judgment is reversed, with the direction to grant a new trial. 
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ATHBRÏON V. GREEN et al.'^ 
' (Circuit Court of Appeals, Seventh Circuit. June 10, 1910.) ; 
No. 1,690. 
BaNkrtjptct (S 163*) — Préférence— Teansfeb in Patment foe Peopertt 

CONVBRTED. 

A bankrupt conducted a banls as sole owner, and as such banker re- 
ceived a note from défendants for collection and remittance , of tUe pro- 
ceeds. He colleçted the note but converted lié proceéds to his own usé. 
He was at the time Insolvent and wlthin a few days thêreafter executed 
a conveyance to défendants of real estate wbich he had long owned, send- 
Ing It to them with directions to hold It until they had deflnite notice of 
the closing of hls bank. The bank was ciosed at the time, and, receiving 
ijotlee of Such fact, défendants accepted the deed. 

Held, that while the conversion of the proceéds of the note gave the 
bftnbrupt no title thereto, and défendants were entitled to foUow and re- 
cover the amount in^ far as it remained on hand or was traceable iiito 
other property, their acceptance of the conveyance of the property with 
knowledge of the conversion and Insolvency was an élection to treat the 
iHîsappropriation as bréating an Indebtedness, and they stôôd in no better 
■ position than gênerai creditors, and , that the conveyance constituted a 
préférence voidable at suit of the trustée in bankruptcy. 

[EJd. Note. — Ft>r other cases, see Bankruptcy, Cent. Dlg. | 247; Dec. 
Vis- § ie3.*i 

; Appeal from tjie District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 

Suit in equity by Harvey H. Atherton, as trustée in bankruptcy of 
James W. Quillen, against J. W. Green and Bamet Trimmer. Decree 
for défendants, and complainant appeals. Reversed. 

'xhe appellant, as trustée of the estate of Quillen, a bankrupt, flled a bill in 
the District Court to set aslde conveyances of real estate (a) by the bankrupt 
to the appellee Green, for the beneflt of the appellee Trimmer, and (b) by 
Green to Tl-immer in cpmpliancé with the bankrupt's purpose, alleged to be 
pireferential and voidable under the provisions of the bankruptcy act (Act July 
1, 18&8, c. 541, 30 Stat, 544,[U..S. Comp. St. 1901, p. 3418]). Upon, référence 
of the issues to a spécial master and hearing of the testimony, the master 
found and reported In favor of the appellant for the relief sought in the bill. 
Exceptions t6 such flndlngs and conclusions were flled by the appellees ; and 
the trial court, on hearing thereof, sustained the exceptions and dismlssed the 
bill. Thls appeal Is from a final decree accordingly. 

The material faqts in évidence are uncoutroverted and are summarized in 
the opinion. 

John M. Elliott, for appellant. 

B. M. Chipperfield, for appellees. , „ 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
decree appealed from dismisses the appellant's bill, filed to set aside a 
transfer of real estate made by the bankrupt in favor of the appellees, 
alleged to be conveyed and accepted in violation of the bankruptcy 
act. AU the circumstances of the conveyances respectively are estab- 
lished by undisputed évidence, and the légal effect thereof, under the 
provisions of the act referred to, is the sole question raised. 

•For other cases see same topic & § numckb iu Dec. & Âm. Oigs. 1907 to date, & Rcij'r ludexcs 
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The bankrupt, Quillen, prior to May 30, 1908, was engagée! in bank- 
ing, as sole proprietor of the> business conducted under the name of 
Bank of Ipava, in the village of Ipava, Fnlton county, 111.; and the 
appellee Green,during ail the times in controversy, was cashier of the 
People's State Bank of Astoria, located in the same county. In May, 
1908, the appellee Trimmer placed with the last-mentioned bank, for 
collection, a note and mortgage owned by him, for $2,100 principal and 
accrued interest; and cashier Green, for the bank, delivered such note 
and mortgage to Quillen (as the Bank of Ipava), with instructions to 
collect principal and interest and return the proceeds to People's State 
Bank of Astoria for account of Trimmer. Quillen collectée! the prin- 
cipal on May 13, and on May 16, 1908, coUected $121.32 as accrued 
interest, but failed to remit either amount and appropriated the pro- 
ceeds either to his personal use or that of his bank. He went to 
Chicago on the night of May 18th and was there during May 19th, in 
alleged effort to obtain means for carrying on the bank, returning 
to Ipava on the evening of May 19th and meantime Green had his son 
call up the Bank of Ipava, by téléphone, to inquire about the collection, 
but ascertained only that Quillen was absent. The Bank of Ipava was 
not opened after Quillen's return from Chicago; and it appears from 
the évidence that.its doors were closed on the morning of May 20th, 
with no cash on hand, except $730 in change — "mostly nickels, dimes, 
quarters and pennies" — and no "deposits of money in banks and else- 
where." 

Pétition for voluntary bankruptcy was fîled by Quillen June G, 1908, 
adjudication thereof was entered June 8th, and the appellant became 
trustée of the estate in due course. Insolvency of Quillen at ail the 
above-mentioned dates is established, with indebtedness to depositors 
far in excess of assets. 

On May 20, 1908, the bankrupt (without request thereto) executed a 
deed of conveyance, together with his Mfife, in favor of the appellee 
Green, for a village lot which the bankrupt had long theretofore 
owned, stating the considération to be $1,700. This instrument was 
sent to the grantee by mail, together with two promissory notes (one 
of $575 and the other of $100.25) made by third parties, inclosed with 
die bankrupt's letter requesting "Green to hold the deed and notes 
until he heard definitely that he (Quillen) had closed the bank." Green 
received thèse papers May 20th, about noon, and "heard definitely," 
at about 2 p. m. of the same day, that the bank had closed. He im- 
mediately inforrned Trimmer thereof, executed conveyance of the lot 
to Trimmer, and delivered over both deed and notes above mentioned. 
Relief is sought by the trustée in bankruptcy, under the présent bill, 
in respect of the above-mentioned transfer of real estate, without réf- 
érence to the notes turned in ; and the net value of the lot so con- 
veyed appears under the testimony to be about $1,300. 

We believe, therefore, thèse premises for the bill to be established : 
That the grantees (appellees) respectively accepted the transfer with 
ample notice of the bankrupt's insolvency ; that it was made and re- 
ceived by way either of satisfaction or security for the amount there- 
tofore collected for and withheld from the appellees, as above recited, 



808 179 FEDERAL REPORTER. 

aiicl not as a purchase of the lot, by either appellee, "in good faith and 
for a présent fair considération," within the exception provided iu 
section 67(3)e of the bankruptcy act; that prior to such transfer by 
the bankrupt the lot so conveyed formed a part of his estate, and was 
neither obtained through nor in any sènse represented the proceeds of 
the above-mentioned collection on account of the appellees ; and that 
the eiffect thereof was to deplete the estate of the bankrupt for the 
benefit of the appellees as against gênerai creditors in bankruptcy. 
Thus the transaction was pla'inly an unlawful préférence, under sec- 
tion 60 of the bankruptcy act,. unless the pre-existing relation of the 
parties — as one of agency or trust, and not that of debtor and credi- 
tor— exempts it from such provision. 

The decrée in favor.of the appellees rests (as stated in the opinion 
filed below) upon thèse propositions in substance : That the collection 
was made by the bankrupt as the appellees' agent, and his "wrongful 
conversion of the money * * * could not èstablish the relation of 
creditor and dftitor without the assent" of the principals ; that such 
assent was not given; and that the transfer so made by the bankrupt 
"to make good or partially good the loss" caused by his conversion 
was (in effect) "an exchange of properties" made and accepted accord- 
ingly, and not in violation of the bankruJDtcy act. în support of this 
view the opinion cited Cook v. Tullis, 18 Wall. 332, 31 L. Ed. 933, and 
Holden v. Western German Bank, 136 Fed. 90, 93, 68 C. C. A. 554, 
and counsel for the appellee further cites nuiiierous authorities reaf- 
firming and defining the gênerai doctrine that neither a collection thus 
made nor conversion of the proceeds by the collecting agent créâtes 
the relation of creditor and debtor therein, between principal and 
agent, unless the principal so elects — ail in harmony with the well-set- 
tled rule applicable to such trust relation. So, the proceeds of the col- 
lection belonged to the principals, and the misappropriation vested no 
right to the fund in favor of the estate in bankruptcy, and the owner 
in such case is entitled tû follow and recover the amount, in so far as 
it either remains on hand or is traceable into other investments or 
property derived therefrom. Failing such recourse to the trust fund, 
it is optional with the owner to treat the misappropriation as an in- 
debtedness, thereby becoming a creditor on a par witla other gênerai 
creditors of the estate and subject to the bankruptcy provisions ap- 
plicable to s^ch relation. With neither the property nor its proceeds 
appearing on hand in any form, the fact that the indebtedness arose 
through conversion of the property gives the owner thereof no right 
of préférence over gênerai creditors. 

When the bankrupt closed his bank on the morning of May 20th, 
with the proceeds of the collection dissipated and no funds (except the 
small change above mentioned) nor bank crédits^ remaining to meet 
liabilities, the ensuing exécution and transmission of the deed of real 
estate owned by the bankrupt, to be accepted by the appellees as in- 
demnity (in part) for misappropriation of their proceeds, in the event 
of hearing "definitely that Quillen had closed the bank," can bear no 
interprétation otherwise, as we believe, than treatment of that trans- 
action as an indebtedness for which the conveyance was thus tendered 
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by way of security or indemnity, and so recognized by the appellees in 
their immédiate and unqualified acceptance, upon advice of closure of 
tbe bank. We are of opinion, therefore, that the conveyance was 
made and accepted as preferential security, out of the gênerai estate of 
the bankrupt, in the relation of the parties as debtor and creditor, with 
the property so conveyed neither derived from the misappropriation, 
nor standing chargeable with the proceeds in any équitable sensé ; that 
the transaction is not within the rule upheld in Cook v. Tullis, ante, 
nor sustainable under any of the authorities cited in support of the 
decree. 

In référence to the case of Cooli v. Tullis, which arose under the 
bankruptcy act of 1867 (Act March 2, 1867, c 176, 14 Stat. 517) con- 
taining like provision against préférences, the exchange of securities 
was made at a time and under circumstances plainly distinguishable 
f ronl the facts above recited. Homans (thé bankrupt) was a banker and 
had purchaised bonds for Tullis, from time to time, which were left with 
the banker for safe-keeping, inclosed .in envelopes, distinctly. marked 
in the namé of Tullis and kept in an individual deposit box. Tullis 
had permitted Homans to take out and use $20,000 of thèse deposited, 
bonds, upon his substitution of an équivalent amount of bills receiv- 
able and promise to replace the bonds when required; and the bonds 
were so replaced. Subsequently, in March, 1869, without permission 
Jr knowledge on the part of Tullis, Homans used from the deposit 
$6,000 of bonds, for which he first substituted bills receivable, and 
''in April," 1869, substituted for the bills transfer of a note and mort- 
gage (belonging to him) for $7,000, due in 90 days. The mortgage 
was not paid at maturity, and "in August," 1869, was taken by Ho- 
mans from its envelope , and placed in the hands of an attorney for 
collection. On August 26, 1869, Homans failed and was adjudged an 
involuntary bankrupt September 20th. Tullis ascertained the taking 
and substitutions last mentioned soon after the failure, "signified his 
acceptance," and directed the attorneys having the mortgage in charge 
to commence foreclosure. In suit by the trustée in bankruptcy to set 
aside the transfer of this security as preferential, it further appeared 
that Homans was not insolvent Vvhen the substitution and transfer 
was made, and he testified that he inferred (from the earlier transac- 
tions) that it would be satisfactory to Tullis and that he "did not ap- 
prehend insolvency or bankruptcy." It was there hekl that the trans- 
action was not in violation of the statute, and that Tullis was entitled 
to $6,000 of the mortgage proceeds. No sanction appears in that rul- 
ing, as we believe, for the présent decree in favor of the appellees. 

The decree of the District Court is therefore reversed, with direc- 
tion to enter a decree for relief of the appellant as prayed in his bill. 
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WALLER V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. June 8, 1910.) 
No: 3,065. ■ . , .' 

1. Ckiminal Lavv (i 301*)— WiTHDRAWAL or Plea OF NOT GcitTY— MoTio:;? 

TO QUASH— INDICTMENT — TiME FOB MAKING — OlSCKETION OF COTJRT. 

Where the défendant in a criminal case by leave of court withdrew hls 
plea of net guilty aiid interposed a depiurrer and motion to quasli, whlch 
were overruled, on a second trial of the cause after limitation had run 
against a new indlctment it was within. the sound discrétion of the court 
to refuse leave to défendant to again withdraw his plea and file a second 
motion to quash. 

[Ed. Note. — For other cases, ses Criminal Law, Cent. Diç. § 687 ; Dec. 
Dlg. § 301;* Indlctment and Information, Cent. Dig. § 473.] 

2. CriminaI Law (§ 1167*) — Appbîal and Error— Review— Harmless Error. 

The refusai of the court In a criminal case to permit the défendant to 
withdraw hls plea and flle a motion to quash on, the ground of dupliclty 
in joining counts charging différent offenses, if erroneous, was without 
préjudice, where the government disniissed as to one of the counts. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3101, 
3103; Dec. Dig. | 1107.*] 

3. Criminai, Law (§ 351*) — Witnesses (§ 346*) — Evidbsce— Feigned Insan- 

ITY BY Défendant. 

On the second trial of a défendant for a criminal offense It was not er- 
ror to permit him to i>e asked on cross-examlnation, when testifying in hls 
own behalf, if he did not feign insanlty in the présence of the court and 
jury on his flrst trial, in whlch he interposed insanlty as a défense, nor, 
on hls déniai, to p.dmit the testimony of other witnesses as to his de- 
meanpr on the trial In and out of court both as affeotlng his credihlllty as 
a withèss and as tendlng to show his guilt Of the offense charged. 

[Éd., Note. — For other cases, see Criminal Law, Cent. Dig. | 778; Dec. 
Dig. §351;* Witnesses, Cent, Dig. § 1133 ; Dec. Dig. § 346.*] 

;In Krror to the District Court of the United St?ites for the Western 
District; of Arkansas. , 

ClarencÇ; C. Waller was convicted of a criminal' offense, and brings 
■error. .A^rmed. 

Frederick W. Lehmann (F. A. Youmans, on the brief), for plain- 
tiflfwerroi'. 

Ira D. Gglesby (John I. Worthington, on the brief), for the United 
_Sta;tés. ^ 

. Before ÉlOOK and ADAM S, Circuit Judges, and AMIDON, Dis- 
trict Judge. , 

■ AMIDON, District Judge. Thç défendant was convicted under 
an indictmenf which charged the using of the mails in furtherance of 
a scheme to defraud in violation of section 5480, Rev. St. (U. S. Comp. 
St. 1901, p. 3696), and the crime of conspiring to commit an offense 
against the United States, in violation of section 5440 (page 3676). 
The indlctment was, therefore, subject to attack for dupliclty. The 
défendant asked leave to withdraw his plea of not guilty for the pur- 
pose of interposing this objection, which the court denied, and this rul- 

*For other cases see same topic & J numbee in Dec. & Am. Digs. 1807 to date, & Rep'r Indexe» 
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ing is assignée! as error. The défendant was once before tried on the 
same indictment and convicted ; but the conviction was set aside by 
ihis court. Lemon v. U. S., 164 Fed. 953, 90 C. C. A. G17. Previous 
to that trial he had been permitted to withdraw his plea of not guilty 
in order that he mig-ht attack the indictment both by demurrer and mo- 
tion to quash. The objections were heard and overruled, and the de- 
fendant then renewed his plea of not guilty. At the time of the second 
trial the statute of limitations had run against the offenses. If the 
motion to quash had been permitted' and sustained, no second in- 
dictment could hâve been ioùnd. We think the trial court exercised, 
a; Sound discrétion in refusing the motion. It is also true that every 
just ■ ground of complaint against the ruling was removed by the 
voluntary élection of the government to di.smiss the prosecution as to 
section 5440, thus leaving the indictment to stand as a charge of violat- 
ing section 5480 alone. 

A more serious error is assigned to the ruling of the court per- 
mitting the défendant while ùnder cross-examination to be asked 
whether or not on the first trial he did not feign insanity in the 
présence of the court and jury. , This évidence was received both 
as affecting the credibility of the défendant as a witness, and as. tend- 
ing to show his guilt of the.offense charged. It was objected to not 
only as improper cross-examinatiôiu, but as incompétent, irrelevant, 
and immaterial for any purpose. The défendant denied that he feigned 
insanity, and the government was permitted to show his demeanor by 
other witnesses, both in the présence of the jury and out of jts prés- 
ence. At the first trial he interposed his insanity as a défense. 

By the gréât weight of authority laymen may testify on the issue 
of insanity, describing not only the demeanor of the alleged insane 
person, but also expressing their opinion as to the state of his mind. 
Connecticut Mutual Life Ins. Co. v. Lathrop, 111 U. S. G12, 4 Sup. 
Ct. 533, 28 L. Ed. 536 ; Wigmore on Evidence, § 1938. The jury may, 
of course, trust such évidence, and yet it is now urged that the jury 
may not, like' other laymen, observe the party's demeanor in court, 
ând trust the évidence of their own sensés. The law is not thus 
impractical. The testimony of lay witnesses, as compared to the 
direct observation of the jury, is secondary, and is subject to ail the 
errors that are inséparable from the report of past observations. 
If the jury may be guided by the account which lay witnesses give 
of their past observations, they certainly may rely upon the direct 
and primary évidence of their own sensés. Such has been the law 
from at least the time of Lord Haie. The authorities are referred 
to by Mr. Wigmore in his scholàrly work on Evidence at section 1160. 
On an issue of insanity courts hâve insisted upon the présence of the 
person whose mental state is under investigation, and hâve regarded 
his demeanor as a primary source of information. It may be that in 
the earlier cases insanity was, as a rule, madness, and demeanor would 
thus be a more conspicuous révélation. It is, however, impossible 
to draw a line between the différent grades of insanity and say that 
demeanor as to one may be considered, and as to another should be 
rejected. Whenever necessary, such évidence will be supplemented- 
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not onlyby tlie testimony of médical experts, but also by the évidence 
of laymeh who hâve had an opportunity to observe the person's con- 
duct under more varied ând normal conditions than wouldbe pos- 
sible in the courtroom. The fact, however, that other sources of in- 
formation are désirable, does not render the primary source of Per- 
sonal observation by the jury incompétent. 

The démeanor of the défendant is not only proper évidence, but 
it is impossible to prevent the jury from observing and being influenced 
by it. It is, therefore, better that jurymen should hâve the aid of 
counsel and the supervision of the court in interpreting such évidence 
rather than be left to their own unguided impressions. The décision 
of Purdy v. People, 140 111. 46, 29 N. E. 700, may be sound as to the 
instruction there under review, for it failed to présent the subject 
to the jury with such explanations as ought always to be made. The 
gênerai observations of the court, however, that the démeanor of a 
défendant in the présence of the jury canriot be considered, do not 
seem to us consistent with a practical administratioii of the law or 
with the weight of authority. • Boykin v. People, 23 Colo. 496, 4 
Pac. 419; Wigmore on Evidence, § 274. It is truthfuUy said by 
learned counsel that there is no standard as to how a défendant upon 
trial for an infamous crime ought to demean himself; that exhibi- 
tions of shame, tempérament, and nervous strain are likely to be 
interpreted as signs of a guilty conscience. The same observation, 
however, may be made as to a person's démeanor when arrested or 
suddenly charged with crime. There is no standard as to how a per- 
son ought to behave under such circumstances. Conduct will vary 
according to sex, âge, tempérament, and past expérience. StiU dé- 
meanor on such occasions bas always been held compétent évidence as 
bearing on the question of the . défendants consciousness of guilt. 
With a proper explanation of ail the circumstances, it may be safely 
left to the jury. The same is true as to a defendant's démeanor in 
the courtroom while undergoing a trial for crime. His démeanor, 
standing alone, and unexplained, might be a wholly untrustworth). 
source of information ; but, when taken in connection with ail the 
circumstances developed upon such a trial, it aiïords a valuable élé- 
ment in passing upon the question of guilt or innocence. 

Upon the first trial the défendant interposed as one of his defences 
his own 'insanity at the times ref erred to in the indictment. It was 
possible for him to carry on a pantomime in the présence of the jury 
in support of that défense. Its success would dépend in large meas- 
ure upon his skill. Such démeanor would be intended to influence 
the jury, and if skillfully performed would be successful. Can it 
be said that the government would not be entitled to show, as bear- 
ing on the issue of insanity, that' the defendant's conduct while out of 
the présence of the jury was wholly inconsistent with his démeanor 
in their présence? On the issue of insanity the démeanor of the 
défendant is surely compétent évidence, and why should démeanor in 
the courtroom be excepted from ail the other expériences of life? If 
the défendant may play the madman in the présence of the jury for 
the purpose of influencing their verdict, there is no sound reason why 
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the government may not answersuch évidence by showing that his 
demëanor while out of ' the présence of the jury is that of a perfectly 
rational person. 

Such being the situation as to the original trial, what' were the 
rights of the government on the .second trial? If the défendant 
feigned insanity in the présence of the jury in support of that defçnsê 
upon the first trial, his. conduct may be regarded in two lights: First, 
it was a species of fraud perpetrated by him in the very action as to 
which he was upon trial. Having taken the stand as a witness in his 
own behalf, it was open to the government, for the purpose of af- 
fecting his credibility, to show that in his défense he had been guiltv 
of fraud. People v. Arnold, 43 Mich. 303, 5 N. W. 385, 38 Am. Rep. 
182. Such examination is one of the commonest forms of impeach- 
ment. Second, feigning insanity in the présence of the jury would 
be a species of fabrication of évidence, and might be shown as in- 
dicating that the défendant was himself conscious of his own guilt, 
and that his défense could not be made out by a production of the 
truth. Such évidence bas always been held admissible upon the trial 
of a criminal charge. Basham v. Commonwealth, 87 Ky. 440, 9 S. 
W. 884. Other authorities are collected in Wigmore on Evidence, § 
278; It is quite true that feigning insanity is a thing in itself less 
easy of proof than the altération of records or the spiriting away of 
wîtnesses. That circumstance, however, goes to the weight of the 
évidence rather than its admissibility. The testimony in this case 
tended to show that on the first trial the défendant for days carried 
on a pantomime in. the présence of the jury in support of his défense 
of insanity. The witnesses state that he came into the courtroom from 
time to time and refused to recognize his wife or confer with his 
counsel, and took no apparent interest in the proceeding, but sat in, one 
place looking steadf astly out of the window at a certain point ; where- 
as, when he was out of the courtroom his conduct and conversation 
were normal. The défendant explained his demëanor as due to sick- 
ness and the strain of the trial. We think the whole subject was bpen 
to investigation by crossTexamination. If defendant's demëanor was 
willfully assumed in support of his défense of insanity, it tended 
to show that he was both untrustworthy as a witness and was con- 
scious of his own guilt. 

The judgment should be affirmed. 
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No. 289. 

]. BiLLS AXD Notes (§ 144*)— -Neqotiaiîiliiy. 

A note is not negotiable merely because it coiitains no conditions précè- 
dent, performance of wliicli nuist be alleged in suing on it. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 3G0; Dec. 
t)lg. §144.*] 

♦For otlier cases see same topic & § nùmber in Dec. & Am. Digs. 1907 to date, & Rep'r Iwleiea 



2. BitLS lAND Notés (f lC4*)-^NEG0TlABiLiTy— EesENTiALS. 

Jt is elmuentary that a promise tç^ipay must be àbsolute and unpondi- 
tional to make the Instrument oontalning It a négotlable note. 
... [Ed., Nçte. — For other cases, see Bills and Notes, Cent. Dig. 411 ; Dec. 
' _;Dlg. §,]64.*] ' '■ '■■- '■'■ ,, 

3. :^ii,i,s AND , lîïoTES (§§ 164, 315*)— Nëgotiabilitt— Défenses, AgaïNst As- 

"siGNEÉ or,N0NNEGOtiA.Bi,E Note. 

'A note oontaining spécial stipulations and payable on a eontlngency. 
^ la. not négotlable, and Is subject ii) the bands of an assignée to any défense 
,^i available.again^t tbe payée. , ,, . . . , ^ , 

". , ■ [Ed, ^ote.—Eor other cases, see Bills and Notes, Cent. Dlg. |§ 411, 
■,.:7.58;, Dec. t>lg.§§ 164, 315.*] ';' 

4. Bj;LLS AND NOTBS (| 315*)— DlUS'ENSEsi.p AINSI ASSIGNEE OF NONNEGOTIÀBLE 

' '/Note. ' " '""' ' ■■'■'■ ,i 

When paj-ïnent of a note Is'expressly'niade subject to equitles growilig 
' out of; and défenses based on, an exlsting or contèmporanèous.agi'eeinent, 

■ one tafeiiiè the' note hplds-it subjeet ;to such .equities ,and défenses. , 

■ ' ' [Ed. .Note. — For other cases, see BillS and Notes, Cent. Dig. § 758.; • Dec. 
, .'/Ûig^ §315.*]. , • ; ■ . , , 

5.. B^iisi AND NoTEs:(§ 315:')^-Dp'ïi2«SES Agai^st TransperijÉ. ,, ;,_! 

^ j A nôte,,"sub,iect to tenus of conf.ract between maliêr and payée"" of '.a 
' speclfled date is subjeet to the maker's 'défenses In tlïé harids of a trans- 
; fêree;' ■■ ' ' ' ' '- ■'' '' ' , >^ '. .■• ■■■ ■■,■■'' 

'['Edl'Note. — ^For other cases, see Blils ànd Notes, Cent. Digi §'758; Dec, 

■ Dig.| 315.*]; ;: -, ;,, . ■,., ;.,,■. .,., ..■;, , .;,. ' . ,; ..... 

' ïn 'Errbr to the Circuit Court of the'United States: for the South'- 
ern Di^lifict of New York. . '.; 

Action by the Mànufacturers' Commercial Company against the 
Klbts 'Throwing- Company. Judgment for plaintiff, and défendant 
brings èrrôr. Revèrséd. : ■ 

■Se«;^âlso,170 ]?ed. 311.- 

Writ of érror to review a Judginênt entered upon a verdict dlrected by the 
court' in favorof the défendant in error wlio wiis the plaintiff below. In the 
followlug statement and opinion the parties are designated as in, the Circuit 
Court. . : ,, ■ ' . . , . 

ïlie action, ,was brought to recover upon a notef of wliich tlie followlng is 
a coiDy: ' . "' ' ' ' ' ' ■ ■ 

"$3',16S,00,: " ' New York, Januâry IStli, 190& 

"Six months after date we promise to pay to tiie order of Regèflerated 

Cold AirCo., thirty-one hundred and sixty-slx <">/ioci dollars at 487 Broadway, 

N. Y. City, with interest at 6 % i)er annum. > 

"Value received, subjeet to ternis of contract between maker and i>ayée of 

Oct. 25th, 1905. 

"No. Due July 15th, '06. Klots Throwing Co., 

"H. D. Klots, Prest." 

The eompjalnt alleged that the note had been indorsed.and assigned by said 
Régénéra ted Cold Air Compnny to the plaintiff whieh was the lawful owner 
and holder thereof. The answer alleged, among otber thiugs, that said Ré- 
généra ted Cold Air Company had failed to perform its part of the agreement 
referred to in the note, and set up by way of couuterclaim a demand for dam- 
ages for such nouperformauce. ÏTpon the trial the court ruled that the note, 
was a négotlable instrument, basing its décision upon the opinion of this court 

•For other cases see same topSc & | numbek in Dec. ft Am. Digs. 1907 to date, & Eep'r Indexes 

tlf thls Instrument possesses the élément of negotiablUty' it Is, manitestly, a négotl- 
able note. If it is non-negotiable it is immaterial for the purposes of this case w.hether 
it shoulâ be described as a non-negotiable note or as a written agreement for thé pay- 
meot of money. Thcretore, withou.t ^^flo'ng terms and for convenience, it is designated 
as a iiota— î.f'ffcsiic.tile cr non-negotlàWe. 
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reported in 170 Fèd. 311, 95 O, C. A. 203, reversing a Judgineirt lu tlie case 
sustaining a demurrer to tlie eomplaint. Oonsequeutly the court f iirther ruled 
that the défendant was not entitled to estabUsh défenses avallable as against 
the payée of the note, ând directed a verdict for the full amount thereof. 

Gould & Wilkie (John L.Wilkie and Chester A. Jayne, of counsel), 
for plaintifï in error. 

Ivins, Mason, Wolff & Hoguet (Robert Louis Hoguet and William 
L. Ransom, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
trial judge misapprehended our former opinion in this case. We did 
not hold that the note in question was a negotiable note. We merely 
held that vvhether it was negotiable or not its indorsement and assign- 
ment gave the plaintifï the right to recover thereon. If the note 
were negotiable the plaintiff would recover as indorsee ; if nonnego- 
tiable, as assignée. It was unnecessary to détermine the question of 
negotiability. The case as now presented turns upon this question of 
negotiability. If the note were negotiable the trial court properly 
directed a verdict for the indorsee, for the défendant was not entitled 
to establish against it the défenses ofifered. If, on the other hand, 
the note were nonnegotiable, the action of the court was manifestly 
erroneous. 

In examining the question of negotiability, it is important to rec- 
ognize at the outset the distinction between it and any question 
of pleading. The plaintifï throughout its brief insists that because a 
note contains no conditions précèdent, performance of which must be 
alleged in suing upon it, it is a negotiable instrument. But this con- 
clusion does not follow. The conclusion which does follow is that the 
plaintiff, upon proving the note, is entitled to recover the full amount 
thereof in the absence of défenses established by the défendant. 
ThuSt in our-former opinion, we said that performance of the contract 
ref erred to in the note was not made a condition précèdent to the pay- 
ment thereof ; that, as a conséquence, it was unnecessafy to plead such 
performance, and that nonperformance could be set up, if at ail, only 
by way Of défense. But,:as àlready pointed out, we did not hold that, 
on account of the absence of conditions précèdent, the note was a 
negotiable instrument. 

it is elementary that a promise to pay must be absolute and un- 
conditional to make the instrument contàining it a negotiable note. 
If payment be dépendent upon a condition or contingency, the instru- 
mentas not negotiable. In -many cases the contingency is expressed 
in the fôrm of a condition précèdent. But we do not think it neces- 
sary that it should be so expressed. In our opinion when a note con- 
tains spécial stipulations and its payment is subject to contingencies, 
it fails to possess the character of a negotiable instrument and is sub- 
ject in the hands of an assignée to any défense which would bc: avail- 
able if it were still held by the original payée. See McClelland v. Nor- 
folk Southern R. R. Co., 110 N. Y. 469, 18 N. E. 237, 1 L- R. A. 299, 
6 Am. St. Rep. 397. And, as bearing especially upon the façts in this 
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case, we thînk that whenever the payment of a lioté is expressly made 
§ubject to the equities growing out of, and défenses based upon, an 
existing, or contemporaneous agreement, a person taking such note 
holds it subject to such equities and défenses. 

The distinction between conditions précèdent, performance of which 
must be alleged in bringing the action, and contingencies and equities 
which 'must be set up by way of défense and which yet serve to qual- 
ify the obhgation to pay the note and deprive it of negotiabihty, niay 
be shown by illustration. Thus, let us suppose that; the note in suit 
contained the f ôllowing stipulation : 

, '^This note in tlie liands of ail lioJders Is sub.iect to nll défenses which would 
be avaiiable to the niaker based ui)on the contract bet.\vèèn the maker and the 
payée of Oetober, 1005, In the same uiannër and to the sànie exteiit as if it 
were held by the payée." ; ^ 

Such a iprovision would not constitute a condition précèdent. It 
would mot be necèssary to plead performance of ,thé contract in a 
suit àponithe note. And yet it: could hardly be claimed that an assign- 
ment of the note would shut out the défenses which the parties had 
stipulated ,should exist in the case of an assignment. Any such daim, 
if sustained, would deprive the parties of their right to make lawful 
contracts. The obligation to pay in such a case as this would be qual- 
ified and conditional, but would not dépend upon the fulfillment of any 
condition précèdent. 

The real inquiry in the présent case is whether the promise in 
the note should be treated as the substantial équivalent of the supposi- 
tious promise we hâve examined. Manifestly if the provision "sub- 
ject to terms of contract between maker and payée" constitutes merely 
a référence to the agreement or a statement of the considération for 
the note, it does not impair the negotiabihty of the latter. So, if it 
merely constitutes notice of the existence of the contract and not of 
the breach thereof, it would not affect negotiabihty. But the évident 
purpose of the parties to this note was to go further and make it sub- 
ject to and to impress upon it the défenses to which the rnakër would 
be entitled under the contract. The assignée took it in that condition. 
To deprive the maker of those défenses, upon the ground of the nego- 
tiabihty of the note, would work great injustice. And we think that 
we are not required to reach such resuit. As between the maker and 
the payée of a note, payment is, as a matter of law, subject to existing 
equities and défenses even in the absence of any statement to that 
effect in the note. It is not toc much to hold that when a proinise is 
expressly limited by a provision in the note itself, assignées should 
take it subject to such limitation. In o«r opinion, the speci^ stip- 
ulation in the présent note limits and qualifies the obligation to pay so 
that it is not absolute, but is à prima facie obligation subject. tobe 
defeated by the maker's défenses. 

AuthoritieS cited by the plaintifï as well as by the défendant sup- 
port thèse views. Thus in Jewett v. Lyon, 3 G. Greene (lowa), 577, 
referred to by the plaintiflf, it was said in a suit by the assignée of a 
promissory note containing a stipulation for a déduction from the 
amount thereof in a certain contingency: . ■ r-':. . 
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"The obligation to pay Is in ail respects a promlssory note, and the stipula- 
tions attached to It do not change in any respect its character, or weaken the 
liability of the malîer. It only provides for a certain contingency, the onus to 
establish whieh lies upon the défendant. Upon the introduction of this note 
in évidence, the plaintiffs made out a prima faeie case, and in the absence of 
any rebutting testimony on the part of the défendant, the plaintiffs w«re' en- 
titled to recover, and hence the court did not err in overruling the motion for 
a nonsuit." 

So/in Cushing v. Field, 70 Me. 50, 35 Am. Rep. 293, it was held 
that a note payable to order on the, face of which was the following 
indorsement : ."This note is subject to a contract made November 13, 
1874" — ^was not negotiable, and that an assignée took it subject to ail 
the equities between the original parties. 

In American Exchange Bank v. Blanchard, 7 Allen (Mass.) 333, an 
instrument containing a promise to pay a stipulated sum at a fixed 
time "subject to the poHcy" was held — in a suit by the indorsee — not 
to be a negotiable promissory note because the promise was not abso- 
lute. The court said : 

"ïhus interpreted, It is too plain for discussion that the promise is in its 
nature contingent, and dépendent for its fulflUment on other stipulations than 
those whlch are inserted in the body of the contract. ïo détermine whether 
at its maturity any money would become due upon it, it would be necessary 
to hâve recourse to the policy therein referred to, and to ascertain whether 
any loss had occurred which would constitute a valid claim agalnst the Com- 
pany in f £i.vor of the promisors, and operate as payment or set-ofï in whole or 
in part for the amount which the défendants had agreed by their i>romise to 
pay to the company." 

In McComas v.^Haas, 107 Ind. 512, 518, 8 N. E. 579, 582, the note 
contained the foHowing clause: "This note is given in considération 
of, and is subject to, one certain contract, etc.," and the court said: 

"Although the note in suit was, by Its terms, payable at a bank In this 
State, with the clau.se or condition quoted on its face, it was not negotiable 
as an inland bill of excharige and was not governed by the law merchaut ; 
but the appellant, as the assignée thereof before maturity, took such note sub- 
ject to ail the equities existing between the appellee as its maker, and S. B. J. 
Bryant as the payée and assi-gnor thereof." 

In Dilley V. Van Wie, 6 Wis. 209, 212, a note contained the foUow- 
ing provision: "Subject' to the provisions contained in an agreement 
this day made between said Carter and myself." In a suit by the in- 
dorsee the court said: 

"The instrument in writing on whlch judgment was rendered is not a prom- 
lssory note. Its payment Is made subject to a contingency, or rather to the 
(squlties between the parties growing out of a contemporaneous agreement be- 
tween the same parties. This is expressed upon the face of the (so-ealled) 
note, and deprives it of its commercial character." 

In Bringham v. Leighty, 61 Ind. 534, a note contained the followîng 
provisions : 

"This note was given for purehase money on said estate. If title defectlve, 
note void." 

In. an action on the note by an indorsee, it was held that it was not 
necessary to allège in the complaint that the title to the real estate 
179 F.— 52 
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féferred -to was not defective;' the subjfect df title in such connection 
beingetttirèly a rnattèr;Cif; défense., '' i. 

Upon priiiciple ancl upori ,wliat we regard as the weight pf aùthorîty, 
we reaeh the conclusion that the note in question was not negotiable, 
aiid that the trial court erred in its rulings. .,,..:■... 

The jùdgriiènt df the Circuit' Court is rcTersed. " 
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, (Circuit Court ofApiieals, Seventh Circuit. April' 19, 1910.) 
No. 1,651. 

i. ALIBNS (§ 54*) — ElfFOltCEMEKT OF iMMlOEAtlON IiAWS— EEVrEW OF DECI- 

SldNSOP ■EXECUTIVE Oi^FICERS.' 

The Power of Congi-ess is well settled eitlier to exclucte aliens alto- 
, gether or to preçeribe .tenus upqn wliich tliey may come, to tbis couatry, 
aud to liave its deciared policy iii ttiat regard enforced exclusively 
througli executive officcrs whose décisions ou questions of tact are conclu- 
siyë; but it is equally well settled tbat tbeir décisions on questions of.law 
' are not conclusive on the courts which hâve power to grant relief to an 
indlvldnal aggrleved by an erroneous décision of a légal question by a 
department officer. • ^ . 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. § 

54.*] ;;: 

2. Aliens (§54*) — Enfobcembnt or IiiMianATioN Laws— Questions Review- 
ABLE BY Courts. 

In proceedings under the immigration laws, the final détermination of 
tbetstatute applicable to the case. and interprétation of the grant of pow- 
er théfein catmot rest wlth the executive ôfficers under our systein of 
govëriihient ; but the ultimate décision ofsucBi questions must remain 
with the courts. • ; , , 

. , {Ed. Note.^-For other cases, see Aliens, Cent. Dig, § 112 ; IDec. Dig, § 

. 54.*]:' ;,„;;,/ ■. , ^: ,/ ., , ,,, ':; ; 

s. ALIENSi (§î54*)' — DEP.OBTATION— LeGALITY OF OBDEB iOB WAKBANT CE DE" 
' POBTAI'ION-t-NECESSIT'Ï.OF Heabinq. 

i Where the warrant of arirest, under which proceedings for the déporta- 
tion of an alien were instltuted, conducted, and concluded, «harged alonç 
a violation of Act Peb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. 
Suto- igoa* p. .447), but the proof and flndlngg Qf the. Inspecter , before 
whom ;the.hpariug>was,had showed that the p.ccused arrivèd in this cou»- 
try iriVlOÔéj sueh, proceedings do not authprlze a warrant of déportation. i)y 
the D«pàil;ment of Coiidinerce aiid Labor for violation of Act March 3, 
1903, c. 1012, 32 Stat. 1213, then in force, without a hearlng;oB such 
charge, ^d the accused ta,ken into custody on a wp-rrant so issued is en- 
titied'to.àigcharge on a >vrit of habeas corpus. , , . 

[Ed. Npte.i— For other cases, see Aliens, Cent.' Dig. i 1^2; Dec. Dig. § 

Appeal from the District CoUrt of th'è'Uhitèd StateS for the Eas't- 
ern.pivisiQtiof the Northern. District of Illinois. , ..,, 

Habeas corpus proceeding by Nicholas Manolis against Daniel 
D. Dayies, j[rr[migration Inspector in charge ^t Chicago. From an 
order discharging'petitioner, respondent appeals. Affirmed, ,, ' ', 

This appeal Is from a decree of the District Court, In habeas corpus pro- 
ceedings, disehargliig the appellee, Nicholas ManoUs, petitioner therein, from 

'Por other cases see same toplc À } numeek In Dec. & Am. Digs: 1907 to date, & Rep'r Indexes 
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the éustody of tlie appellant. Immigration iHspeetor of the United States, un- 
der purported warrants and orders of déportation issued by the Department 
of Commerce and Ijabor. The matter was heard in the trial court, upon sub- 
mission of the pétition for a writ and the retum to the writ, filed in behalt 
of the appellant, respondent therein, without introduction of other évidence. 
The rettirn filed by the' appellant states that the iwtitioner "is held by re- 
spondent by virtue of the order of deix)rtation" as foUows: 

. "Departnleiit of Commerce and Labor, ■ 

'• "Bureau of Immigration and Naturalizatlon, 

"No. 52045/145. Washington, May 22, 1909. 

"Immigrant Inspeetor In Charge, Immigra 1:ioli Service, Chicago, Illinois — 
Sir: The department bas this day ordered thé d,épOrtation.of Nieholas Mano- 
lis, a Greek alieh vKho was aceorded a hearing by ,Iuspéptpr Seraphlc at Des 
Moines, lowa, as the évidence cleàrly showêd him to'lie in this coufatry In 
violation pf the contract labor laws. The alien has beèn réleased upon his 
own parole into the custody of Chris Deckas 'and G-ust Manolis (brother of 
tjje alien) yho couduct a pool roomfànd lunch rOom in the city of Des Moines. 
Inspeetor Seraphic is to présent .évidence to the Çiiited States àttorney show- 
Ing that the aliepL,was importèd Éy Seletos Bros, of Omaha, and therefore the 
déportation of Manolis is to.be defer'red 'diiring such time as the question of 
prosecutio:! is beingideterniirieiii apd for sticli timé as blS' services as a vvitness 
may be required., You will therefore niake arrangements to be Informed by 
thé U. S. àttorney whethér, this alièp nped be detaiiied as 8. witness in order 
that delivery at.New York inày bé niade as soon as possible. Wlienever this 
alien is aVailable for déportation you are instructed to cause him to be taken 
intp custody and conveyed/to New York, N, Y., for déiïbrtation, the expenses, 
boith Incideptal and extraordiiiary, Jnqlùding the employjnent of an attendant 
at a norqiïtai compensation of $1 aûd expenses, being aiithorized, payable 
from tbe appropriation, 'Expenses ôfRegulating' Immigration.' 

"Réspectfully, DanI, J. Keefe, Commissioner General. 

"Approved: Ormsby MçHarg, Assistant, Secretary." 

, It is further stated in the return "tliàt the matters and things set forth in' 
the pétition" for the writ "rëspecting the 'fàcts upon which" deiwrtation is or- 
dered "bave been decided by the Department of Commerce and Labor, and 
thkt there is no appeal tp this" court therefrom. It fttrthermore refers to ''a 
verified copy of the warrant for the arrest of petltioner and the évidence 
taken at the hearing" thereutider, held at Des Moines, ïowa, before Inspecter 
A. A. Seraphic, together with iiis "recomniendation and finding," as thereto- 
fore flled with the trial court and made a part of the return, 
Tbé warrant of arrest teferred to rêads as folio ws: 

"United States of America, 
"Department of Commerce and Labor, 
"Washington. 
"No. 52045/145. 

"To A. A. Seraphic, Immigrant Inspecter, Des Moines, lowa, or to any Im- 
migrant Inspecter in the service of' the United States: Whereas, from évi- 
dence submitted to me, it appears that Vedora Kikiforos (Nieholas) Manolis, 
alien, who landed at the port of New York, ex SS 'Francesca'. on the 30th 
day of Sept. 1907, has been found in the United States in violation of the act 
of Congress approved February 20, ,1907, to wit: That said alien is a member 
of one of the excluded classes in that he is a contract laborer and that be was 
induced or solic-ited to migrate by au dfCéi-' or promise of emjiloyment or came 
in conséquence of an agreement, express or implled, to perform labor herein. 
I,' Wm. R. Wheeler, Acting Secretary of Commerce and Labor, by rirtue of 
the power and authority vested in me by the laws of the United States, do 
hereby command you to take into custody the said alien and convey him be- 
fore yourself, to enable him to show cause why he should not be deported, in 
conformity with law. The expenses of exécution and détention pendiug dis- 
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positlos of his case are hereby airthorlzed, payable tvom tljej appropriation 
'Bipenses of Regulating Immlgr^tiofli' I*ending a décision 4n Jils case the 
alien may be released f rom eustody upon furpishing a satisfactoty bond in the 
sum of $500. For so dolng, this shall be your sufflcient warrant. ; . ^.^^^^^ 
■1 ; f'Witness my hand and seal tbis 17tb day of Marçh, 1909. ■-■->' 
,"Wm. E. Wbeeler, Actlng Secretary of Commerce and Labor.'- 

The flnding and testimony referred to establisb the fact that thé appellee 
(petitioner) landed at New York in August, 190G, instead of September 30, 
1907, was there examined and admitted, and (as stated in the report) "had 
been in the United States nearly thirty-three naonths" at the date of his ar- 
rest.i: • , ■ 

. In the brlef submltted by tbe United States attorney on this appeal the 
testirnouy certifled with the réturn is summarized at showlng: That the pe- 
titioner "was bprn in Grelca, GréeCe, Is now 18 years old, cam« to the United 
States ip August, 1906; that his btother, Gust Constantlnos Manolls, who 
\ya.s theu working in the shitie establishment of Seletos Bros, at Omaha, Neb., 
wrote tô his father, inclostag a prepaid steamship ticket for petitioner from 
Oreece to the United States; that he worked in the shine places for Seletos 
Bros, at $160 per year; t^'at he had sxwlten to his employers and made an 
agreement witb them to brliig petitioner ' Manolis to the United States to 
work for .tliem in thelr business places; that his employeré had agreed to 
place, petitioner at work in their business places, at $160 per year, and to pay 
for his clôthlng in addition; that petitioner reached the port of New York on 
the ^th oit 26th day of August, 1906, went immediately to Omaha, Neb., and 
was met al the rallroad dépôt by his brotlier and George Seletos ; that George 
Seletos. then took petitioner out and bought his wearlng apparel, and placed 
him at work on the sam'e ' day, telllng petitioner that he would pay him ex- 
ac-tly as he had prearranged with the brother, Gust Constaritlnos Manolis, 
when he >vrote for petitioner to conie; that petitioner workèd for Seletos 
Bros, oie year and seven months, and was paid the first year at the rate of 
$160 per year and his clothes, and the second year was paid at the rate of 
$200 per year." The brlef further states: 

"Gust Oonstantinos Manolis, the brother 6f petitioner, testifled at the said 
hearing :that he sent his brother, Nichplas, a prepaid steamship ticket for him 
toicome tp the United States from Greéce and wrotè to his father to send 
Nichplas to him ; that his brother, Nieholas, came to this country in August, 
1906; that. Peter Seletos wrote on the back of his le\,tei to the father of peti- 
tioner that, 'As soon as your son, Nieholas, arrives hère, we will put him to 
work tn pur place and he will eam money.', 'Seletos Bros, promised me to 
put my brother to work when he came hère and they agreed to pay him* Nieh- 
olas, $160 for the flrst year.', " 

Beyond the foregoing, the. testimony alsp shows that the petitioner had. re- 
moved to Des Moines, lowa, and owned. In partnership wltii auother, "the 
best shine parler" there; that he had Invested in it the savings of himself 
and his brother out of their preyious work at Omaha, and they "were slowly 
paying off the indebtedness on the place"; that he was "entirely self-support- 
Ing and iinanclally Independent" and intendéd to establlsh himself "as a bona 
fide résident of this country and this state." 

The retum. further tenders a so-called "warrant of déportation," with a 
cppy attached as a part thereof, reading as foUows: 

"United States of America, 

"Department of Commerce and Labor, 

'; "Washington, ' 

,; ■ ' ' . . ,."Copy. './.'. 

"52045/145. . . . , 

"To Joseph Murrày, Acting Commissioner of Immigration. Bllis Island, N. 
Y, H.: Whereas; from proofs submltted to me, after due hearing before Im- 
nilgrant Irispéetdr A. A. Seraphie, held nt Des Moines, lowa, I bave beeome 
satisfléd that Nidholas Manolls, alias Nîcolaos Manoli.s, alien, who landed at 
the port of New York; N. Y., ex SS 'Sanuio,' ou the 24th day of Aug. /OG is 
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in tlils couutry in violation Of tlie acts of Congi-ess apprpved February 20. 
1907, to wit. Feb. 26, 1885, the subséquent immigration acts including those of 
March 3. 1903, and that the said alien is a member of the exeluded classes in 
that Ee is a contract laborer ; and whereas, the period of three years after 
landing has not elapsed: I, Ormsliy McUarg, Aeting Secretary of Conmierc-e 
and Labor. by virtne of the power and authority vested in me by the laws of 
the United States, do hereby oonnnand you to retum the said alien to the 
«ouutry whence he came, at the expense of the steamship company importUig 
hini. You will be ailvised by the Chicago office when delivery wlll be uiade as 
a prosecutlon of the importers is being attempted. For so doing, this shall 
be your suHicient warrant. 

"Witness my hand and seal this 22d day of May, 1909. 

"Ornisby McHarg, Aeting Secretary of Commerce and Labor." 

Edwin W. Sims and John F. V^oight, for appellant. 
Herbert J. Freidman, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). For 
reversai of the decree of , the District Court discharging the appellee, 
Manolis, from custody under the order and warrant of arrest issued 
by the Department of Commerce and Labor, this appeal is prosecuted 
by the United States attorney on behalf of the appellant, Immigration 
Inspecter, against whom the writ of habeas corpus was allowed. The 
contentions of errer in the decree are substantially as follows : (1) 
That "the décision of the department * * * ordering the dé- 
portation of petitioner Manolis is final" and "not reviewable by the 
courts"; and (2) that the case and order are within the provisions 
and governed by the act of Congress âpproved March 3, 1903, en- 
titled "An act to regulate the immigration of aliens into the United 
States" (Act March 3, 1903, c. 1012, 32 Stat. 1213-1222), and prior 
enàctments in référence to the exclusion of contract laborers, al- 
though it is both conceded and unquestionable that the subséquent 
act, âpproved February 20, 1907 (Act Feb. 20, 1907, c. 1134, 31 Stat. 
898-911 [U. S. Comp. St. Supp. 1909, p. 447]), on which tiie entife 
proceedings of the department were predicated, is not applicable to 
the case (as there found) of arrivai in this country in August, 1906. 
See section 28 of the act. 

1. The power of Congress is "undoubted and well settled, either 
to exclude aliens altogether "or to prescribe terms upon which they 
may corne to this country, and to hâve its declared policy in that re- 
gard enforced exclusively through executive officers, without judicial 
intervention." Lem Moon Sing v. United States, 158 U. S. 538, 5é7, 
15 Sup. Ct. 9(i7, 39 L. Ed. 1082; Japanese Immigration Case, 189 
U. S. 86, 98, 101, 23 Sup. Ct. 611, 47 L. Ed. 721 ; Pearson v. Wil- 
liams,, 202 U. S. 281, 284, 26 Sup. Gt. 608, 50 L. Ed. 1029. And this 
rule referred to, under which administrative powers are vested in the 
executive departments for en forcement of national policy thus pre- 
scribed, is alike settled in référence to other enàctments administered 
by other departments respectively of the national government. In 
each instance the "questions of fact are for the considération and 
judgment" of the department officiais, and the act of Congress may 
make their décision final; and the gênerai rule is equally well recog- 
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nizèd "thât 'tHe décisions of.the ôfficers of departments upon ques-j 
tions of law do, not conclude the courts, and they hâve power to 
grant relief to an : individual .aggrieved by an erroneous décision of a 
légal questioij by department ôfficers." School of Magnetic Healing v. 
McAiinulty, 187 U. S. 94, 108, 23' Sup. Ct. 33, 47 h- Ed. 90, and cases 
cited. Whèther the limitations àbove mentioned may or may not be 
strictly applied to rulings of the Department of Commerce and Labor 
under either act of Congress referred to and authorities cited there- 
upon, we are not required to détermine. We assume, therefore, with- 
out. so, deciding, that its alleged ruling recited in the so-called order 
of déportation addressed to the appellant — ^namely, that "the évidence 
clearly showed him [the àppellee] to bfe in this country in violation 
of the contract labor laws," assumed by the officer to be applicable 
to the case— may.npt.be reviewablfe, as, a conclusion; 'either of mixed 
law and fact, or of law upon undisputed circumstances, if the act of 
1903 goyerns the case, Neverth^leiss, final détermination of the 
statute applicable to the case. and- int«irprçt^tion (to say the least) of 
the grant of.pO|W;er therein cannot ,rest j^ith the executive officer under 
any authority cited; nor cajisqc^.finality of executive décision hâve 
sanction uijider q^ ^System ■ of government. Whatever may be the 
powers, eyen of, judicial nature, ; vested in such ôfficers fpr needful 
and summary enforcement; of .the;governmental policy, we belieye 
ultimate décision of the fundamental questions above stated must 
remain with, the, .courts. The further question (under either of thèse 
acts referred. to), whether the açcu^ed was granted a hearing in fact, 
upon the charge for which.he is held in custody, is likewise open to 
judicial inquiry under the present writ, as settled in Chin Yow v. 
United Statesy 208: U. S. 8, 11,' 38 Sup. Ct. 2.01, 53 L. Ed. 369. 

2. Within the limitations above assumed we proceed to the in- 
quiry: Do the warrant, proceedings, and^ order exhibited in the re- 
turn to the writ afïord justification for custody and déportation of the 
petitioner-^appellee ? 

Review of the successive acts of Congress to regulate the immigra- 
tion of aliens, inclusive of the act of 1885 and amendments thereof 
known as the contract labor laws, is not deemed needful, beyond réf- 
érences to certain sections of the act of 1903. Their policy and gên- 
erai import are well recognized and unquestionable. 

On examination of the act of 1903, we are not satisfied that the 
case : could be brought within its provisions, even were violation 
thereof charged in the warrant of arrest and proceedings instituted 
by the department, instead of charging violation of the act of 1907. 
Section 21 of the first-mentioned act is the only provision under which 
proceedings for déportation are authorized "within the period of three 
years after landing," and that relates only, in express tenus, to "an 
alien found iri thè United States in violation of this act." Section 
2 of the act expressly defines the "classes of aliens excluded from ad- 
mission" thereunder, and no mention appears there or elsewhere in 
the act' of "contract laborers," within the class to which either the 
testimony: or purported ruling of the department may bé attributable. 
Moreovér, it 'àppeared (as noted in Re EUis (C. C.) 124 Fed. 637, 641, 
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642), not only that the previous omnibus act of 1891 (Act March 3, 
1891, c. o51, 26 Stat. 1084 [U. S. Comp. St. 1901, p, 1294]) contained 
an enumeration which expressly included^ this class of "contract la- 
borers," thus omitted from the revision of 1903, but that béfore the 
passage of the act of 1903 an enumeration of like effect was con- 
tained in the bill and was stricken ont in thé courfee of adoption. : 

Without resting our conclusion for affirmance, however, on such 
seeming insufficiency of the act cited by counsel' for détention of 
appellee, we are of opinion that no support for the alleged department 
warrants or order is allowable under such act, in any view of its 
provisions. The warrant of arrest, under which the proceedings were 
instituted, conducted, and concluded, charges âlone "violation of the 
act of Congress approved February 20, 1907,'" with spécification which 
appears to be within the express terms thereof (vide section 3), as a 
"contract laborer." In the proceedings thereunder, before the in- 
specter — which was the only hearing granted — the proof established, 
and the inspecter so certified the fact to be, that the accused had 
arrived in this country in August, 1906, long prior to this enactment; 
and motion was made on behalf of the accused, at the conclusion of 
such hearing for his discharge accordingly. The inspecter withheld 
ruling upon such motion, stating in his report; 

"I refrain from making auj' reeommendation and forward the record of the 
hearing to the department for a décision." 

Whether the accused was thereupon released or detained appears 
only from the subséquent (so-called) "order of déportation," which 
recites that he "has been released upon his own parole into the custody 
of Chris Deckas and Gust Manolis (brother of the alien) who conduct 
a pool room and lunch room in the city of Des Moines," and directs 
"that he be taken into custody * * * for déportation." Under 
this conceded state of the record, with no hearing granted by the 
department in any form for violation (as now alleged) of the act of 
1903, we believe no sanction appears for the order or warrant of 
déportation, even on the assumption, (a) that such act authorized dé- 
portation for the cause stated in the orcler, and (b) that the testimony 
reported by the inspecter disclosed violation of the contract labor 
laws. Whatever were the subséquent proceedings or conclusions in 
the department, they were ex parte, ancl the final orders for rearrest 
and déportation were without hearing and.unauthorized. In such case 
the petitioner-appellee was "entitled to a writ of habeas corpus," as he 
was arbitrarily "denied such hearing and such opportunity te preve 
his right to enter the country as the statute meant that he should 
■bave." Chin Yow v. United States, .208 U. S. 8, 11, 28 Sup. Ct. 201, 
202 (52 L. Ed. -369), 
. The decree of the District Court, accordingly, is affirmed. ' 
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ÏTIENCH SILVER DRAGÉE CO. v. UNITED STATES- 
(Ciicuit Court of Appeals, Second Circuit June 14, 1910.) 
., ,- No. 307. 

Food. (§ 5f)— Pure Food Act-^Consteuction— Sil\'i:b Coating on Oandt— 
"Othkb Minéral Sub$tances." 
:^ure Food and Drug Act June 80, 1006, c. 3915, 34 Stat. 768 (U. S. 
' Comp, St. Supp. 1909, p. 1187), is entitled "An act for preventing the 
manufacture, salé or transportation of adulteiated or misbranded or 
poisonous or deleterlous foods, drugs, medicines and liquors," and sec- 
tion 7 pro vides that an article shall be deemed adultéra ted, in the case 
of çonfeçtionery, if/It contains terra alba, barytes, talc, chrome yellow, or 
. , othér minerai substances or poisonous color or flavor, or otlïer ingrédient 
'■ deleteriouâ or detrlœental to health. Held that, sinee the purpose of the 
: act was to prôteet the purchaser of food products f rom havlng Inf erior 
and différent articles passed off on him in place of those he desired, and 
. to protect him from injury by prohlbitlng the addition to foods of sub- 
efàlliès poisonoué or dëletèrious to health, the words'''other minerai sub- 
■ Êtaiieés," under the doctrine of ejusdem generis, induded other minerai 
. . sutetancés which are deleterious or detrimental to health of the same 
, ,, pâture as those specifically described preceding such words, and hence 
; did not indude a thin coating of pure silver covering candy, used prin- 
cilpâlly^ by confectloners for décorative purposes, and not deleterious or 
detrimental to health. ' 

[Ed. Note.^For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] ] 

In Error to the Circuit Court of the United States for the Southern 
I?istriçt of î^Few Yorlc, 

: . The French Silver Dragée Company was convicted of violating the 
vpure food açt, and it brings error. Reversed. 

Writ of error to revlew a Judgment convietlng the plaintiff in error (here- 

. inafter called the défendant) of a violation of Act June 30, 1900, c. 3915, 31 
Stat. 768 (U. S. Comp. St. Supp. 1909, p. 1187), knovvn as the "Pure I'\)od Act." 
The indictment aileged the InterstJite shipment of a guantity of confectiouery 
claimed to be adulterated, in that it contained "a certain miiieral substance, 
to wit, metallic silver." 

" ;. The confeetipnery in question Is sold under the name of "Silver Dragée," 
and is a sniall article made of sugar and thinly coated with pure silver. It 
it used prinçipaily by confectloners for decorating boxes of candy. The ob- 
Ject of the silver coating is to bë conspicuous, and the silver is not employed 

■for any purpose of déception. So, for the purposes of thls casé, the silver 
coating must be considered as being in no way deleterious or detrimental to 
health. 

The trial judge ruled as foUows: "I assume that it has no efifect on the re- 
suit oî this case if it were overwhelœingly proved that the administration of 
pure silver into the human System in quantities such as are attached to thèse 
dragées was perfectly inoperatlve, and to that statement of what I concelve 

, to be the efCect of its action you can take an exception." 

Section 7 of the act under which the indictment was framed — the section 

. hère in question — is printed in f uU in the marginf and the especially relevant 

•For otlier cases see same topic & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 

t Sec. 7. That for tbe purposes of thls act an article shall be deemed to be adulterated : 

In case of drugs: 

First. It, when a drug Is sold under or by a name recognlzed in the United States 
Pharmacopœla or National Formulary, it ditters from the standard of strength, quallty, 
or purity, as determined by the test laid down in the United States Pharmacopœla or 
National Formulary officiai at the time of Investigation: Provlded, That no drug deflned 
in the United States Pharmacopœla or National Formulary shall be deemed to be adul- 
terated under thls provision U the standard of strength, quality, or purity be plainlf 



FKENCH SILVER DBAGKB 00. T. UNITED STATES. 825 

portions thereof foUow: "That for the purposes of thls aet an article shall be 
deemed to be adulterçited : • * * In the case of confectionery: If It oon- 
tain terra alba, barytes, talc, chrome yellow, or other minerai substances or 
polsonous color or flavor, or other ingrédient deleterious or detriment^l to 
health, or any vinous, malt on spirituous liciuor or compound or navçotic 
drug. » * *" 

The rulings of the trial court were based upon the Interprétation of the 
statute that ail It .was necegsary for the. government to estahUsh — Interstate 
trafic belhg admitted— was that the confectionery in question contalued sll- 
ver ; it belng a minerai substance. 

L. T. Fetzer (William M. SeufertV of counsel), for plaintiff in error. 
Henry A. Wise, U. S. Atty. (Robert Stephenson, Asst. U. S. Atty., 
of counsel), for the United States. 

Bcfore LACOMBE,. WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). In in- 
terpreting the provisions of the act now in question — the pure food 
act — it is of importance to ascertain at the outset the objects which 
Congress sought to accomplish by its enactment and the evils intended 
to be remedied by it. If we go outside the act itself, and consider the 
circumstances surrounding its adoption, we find a congressional com- 
mittee report urging that the objects of the bill were: 

(1) To protect the purchaser of food products from being deceived 
and cheated by having inferior and différent articles passed ofï upon 
him in place of those which he desired to obtain. 

(2) To protect such purchaser from injury by prohibiting the ad- 
dition to foods of foreign substances poisonous or deleterious to health. 

Or, briefly stated: 

"That which is forbidden Is the sale of goods under false prêteuses, orthe 
sale of polsonous articles for food." , , 

Turning now to the act itself: An examination of the title indi- 
cates its purposes. It is entitled: 

"An act for preventing the manufacture, sale or transportatlon of adulter- 
ated or mlsbranded or polsonous or deleterious foods, drugs, medlcines and 
Uquors." 

stated upon tbe bottle, box, or other container .thereof although the standard may diftei 
from that determined by the test laid down In the United States Pharmacopœia or NatioH- 
a] Formulary. 

Second. If its strength or purity tall below the prolessed Standard or quailty under 
which it Is sold. 

In the case of confectionery: 

If it contain terra alba, barytes, talc, chrome yellow, or other minerai substance or 
poisonous color or flavor, or other ingrédient deleterius or detrimental to health, or any 
vinous, malt or spirituous liquor or compound or narcotic drug. 

In the case of food: 

First. If any substance has been mlxed and packed wlth It ao as to reducs or lower 
or injuriously afiect its quality or strength. 

Second. If any substance has been substltuted whoUy or in part for the article. 

Third. If any valuable constitutent of the article has been wholly or in part abstracted. 

Fourth. If it , be mixed, colored, powdered, coated, or stained in a manner whereby 
damage or inferlority is concealed. 

Fifth. If it contain any added poisonous or other added deleterious ingrédient which 
may render such article injurious to health: Provided, that when in the préparation of 
food products for shipment they are preserved by any external application applied in such 
manner that the preeervative is necessarily removed raechanically, or by macération in 
water, or otherwlse, and directions for the removal of said preservative shall be printed 
on the coyerlng or the package, the provisions of this act shall be construed as applying 
only when eaid products are ready for consumption. 

Sixth. If it consista in whole or in part of a filthy, decomposed, or putrld animal or 
vegetable substance, or any portion of an animal unflt for food, whether manufactured 
or nnt. or tf it is th* product of a deceaaed animal, or oue that has died otherwlse than 
by slaughter, ! 
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And, exâminitig the particulïtr section how in question, we find 
thç purpose ail through ît' td protect .tl^e public from deceit and 
injury,, ■ Drugs are dedared to bç acivilterated if their strength or 
purity' fall below certain' standards.- -The intent tô prevent both 
deceit and injury are hère apparent. So food is deemed to, bé adul- 
tei-atéd: ' . ', / ' ' , '"', / ""'..'.' ''''',, 

(1) If its,qjiiality or strength is reduced by the mixture of other 
substances ; 

(2) If one substance' has.been,substituted for another; 

(3) If ;a.,valuabl,e ingredierit bas be^n abstracted; 

(4) If it is mixed or colored so that damage pr inferiority is con- 
cealed; . . 

(5) If pdisonous ingrédients or ingrédients making the article in- 
jurious tohealth are added,;: 

(6) If the article consists of dçcomposed or putrid animal or 
vegetable substances. >: 

The obvions purpose of provisions (1), (3), (3), and (4) is to protect 
the public from deceit and false pretenses; of provisions (5) and (6), 
from injury to health. 

Other sections of the act also: indicate the same objects. The 
terms "false,'- "misleading," "deceive," "poisonous," "deleterious," 
appear in many places. Indeed, a careful examination o£ the whole 
act clearly shows that its bbject is, asalr'eady indicated: 

(1) To prevent deceit and false pretenses in the sale of food and 
drugs; ^ 

(3) To safeguard the public health. 

Bearing thèse obj«cts in mind, .w,e must now examine the subsec- 
tion of the act especially relating to cohfectionery. If we fiind upôn 
such examination . a possible, construction of the provision which 
would not afford protection to thé public from deceit or injury, and 
woud merely stop traffic in. an article neither injurious hor capable 
of déceiYJng, we should seçkt tP àypid it. General language should 
not be so construed as to ruin a legitimate business, and yet remedy 
none of the evils |:he statute was designed tp remove. In the lan- 
guage of the Suprême Court of the tJnited States in tloly Trinity 
Church- V. United States, 143 U. S. 457, 459, 12 Sup. Ct. 511, 512, 
36 L. Ed. 226 : 

"It Is a famlllar rule that a thlng may ,be witliln the letter of the statute, 
and yet not wlthln thé statute, because not witbiti its splrit, nor within thé 
intention of its makers. This has been ofteii asserted. and the Reports are 
full of cases illustratlniar its application. This Is not the substitution of the 
will of the judge for. tliat of the legislator, for frequently words of général' 
meanlug are used In a statute, words broad enough to Include an act lu ques- 
tion, and yet a considération of the wliole législation, or of the cîrcumstancea 
surroundlng its enactment, or oî the absurd results whieh f ollow from giving 
such broad meaning to the iwords, maires it uureasonable to believe that the 
legislator intended to include the partlcular act." 

The interprétation given to the statute by the trial court was that 
the words "or other minerai substance," following the phrase "in the 
case of confectionery : If it contain terra alba, barytes, talc, chrome 
yellow" — broadly inclu,ded every minerai substance, including silver. 
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The défendant, on the other hand, contends that the différent clauses 
of the subsection in question should be construed together and that, so 
construed, they embrace only those substances which are deceptive or 
are detrimental to health. 

Interpreting the provision as embracing in the phrase "or other 
minerai substances" ail minerai substances whatsoeyer, it is apparent 
that the use of the minerai substances, sait, sulphur, and.baking soda, 
in the manufacture of confectionery-^and it appears that they are so 
used — ^would render the product adulterated withim the meaning of the 
statute and its sale unlawful. Similarly, the use of silver to coat thèse 
dragées would violate the act. But the product ; in which the sait, 
sulphur, baking soda, or silver was used would not be unhealthful, nor 
would there be any élément ôf deceit présent. The provision so con- 
strued would arbitrarily prohibit the use of ail minerai substances in 
coufectionery, would accomplish thereby none of the purposes of the 
act, and would apply a différent standard in the case of confectionery 
than in the case of lEood or drugs. Unless the languâge of the statute 
imperatively requires such construction, it should not be adopted by 
the courts. 

The construction of the provision contended for by the défendant is 
in accordance with the ejusdemgeneris doctrine. The rule that, when 
gênerai words follow the enumeration of particular things, such words 
will be held to include only such things as are of the same kind as those 
specifically enumerated, is, of course, well settled.: It is unnecessary 
to refer to more than one case to illustrate its application. Thus in 
Gundling v. City of Chicago, 176 111. 340, 52 N. E. 44, 48 h. R. A. 230, 
the court said : 

"T&e articles, méats, poultry. flsh, butter, and lard, wlilch are expressly 
enumerated In the above paragraph, , and tbe ppwer eipressly given thereln 
to regulate the sale thereof, are articles of food for man, and include by tbe 
express enumeration of articles only provisions to be used by man. Tbe term 
'other provisions,' by a famlliar caiion of construction, can extend only to 
articles of the same character as those especlally enumerated. When gênerai 
words follow an enumeration of particular things, such words must be held 
to include only 'suçh things or subjects as are of the same kind as those spe- 
çially enumerated.' " 

We think the ejusdèm generis rule especially applicable in this case for 
the reason — as already pointed out — that any broad construction would 
arbitrarily interfère with legitimate business and in no way promote 
the accomplishment of the objects of the statute. Indeed, the govern- 
ment in its brief in this court seems not to controvert seriously the 
proposition that the ejusdem generis rule should be applied. It states 
at the butset : 

"The only question is whether metàllie silver is included In tbe class 'other 
minerai sutistances.' Is metallic silver ejusdem generis with the minerai sub- 
stances which précède it?" 

Now, it appears that terra alba, barytes, and, talc are used to mix 
with confectionery and cheapen it. There is ,nothing in the record to 
show that they are injurions to health. They are well-known adultér- 
ants — using that term in its ordinary sensé. They increase bulk and 
weight at the expense of quality. Confectionery containing them is 
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really sbid under îalse prétenses. Chrome yellow is a cheap coloringr 
matter, and is poisonous. Silver, as used in thèse dragées, and as con- 
sidered in connection with this statute, is not the same kind of min- 
erai substance as terra alba, barytes, or talc. It is used to attract at- 
tention, not to deceive. Of course, like those minerais, it may be in- 
soluble and inert ; but the comparisons to be niade must hâve in view 
the objects of the statute. Thus similarity -Within the rule would not be 
established by showing that the substances were ail of the same color. 
So the silver upon thèse dragées has no similarity to, chrome yellow. 
Unlike that minerai substance it is not poisonous. 

In our opinion the clauses "or other minerai substance or poisonous 
color or flavor, or other ingrédient deleterious or detrimental to 
health," following the enumerated substances, should be taken and in- 
terpreted together and mean: 

(1) That the use in confectionery of terra alba, barytes, talc, or any 
other minerai substance, whether injurions to health or, not, for pur- 
poses of déception, makes it unlawfully adulterated; 

(2) That the use in confectionery of chrome yellow or other poison- 
ous minerai substance or poisonous color or flavor makes it unlawful- 
ly adulterated; 

(3) That the use in confectionery of any ingrédient whatsoever 
which is deleterious or detrimental to health makes it unlawfully 
adulterated. 

It is true that under this construction the third class of cases would 
include the second. "Any ingrédient detrimental to health" undoubt- 
edly includes ail poisonous substances. But thé clauses do not conflict, 
and redundancy is not unusual in statutory provisions. 

Stated in another way, we think that the history of the act, the ob- 
jects to be accomplished by it, and the language of ail its provisions re- 
quire that it should be so ihterpreted that in" the case of confec- 
tionery, as in the casés of food and drugs, the government should 
establish, with respect to products not , specifically named, that they 
either deceive, or' are calculated to deceive, the public or are detri- 
mental to health; andy'as nô proof was offered in this' case tendingto 
show that the confectionery in question was either deceptivé or in- 
jurions, the défendant was improperly convicted. 

The judgment of the Circuit Court is reversed. 



HEISPN V. OHUROHILL et al. 

(Circuit Court of Appéals, Seventh Circuit. May 11, 1910.) 

No. 1,619. 

1. Pleading (§§ 36, 127*) — ^Admission in Pleading— Soope and Eïtect. 

In an action against a number of défendants as partners, one of the 
défendants flled a spécial plea denying tlie partnership and also a plea 
of the gênerai issue with notice of proof of a set-offi consisting of an in- 
debtedness on account; the heading on the copy of aeeount attached 
stating the Indebtedness to be to défendants as copartners under a Com- 
pany name. A motion by such défendant to withdraw the plea of set-off 

•For other cases see same toplc & J numbbb in Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 



HEISÉN V. CHTTRCHILL. 829 

■was denied. Held, that while the statement in the heading of the ac- 
count, conceding thàt the court rightly refused fo permit it to be with- 
drawn, was open to use as an admisslbn of the partnership, It was not 
conclusive and did not estop defendaht from introducing évidence ' iu 
support of his spécial plea that the company was a corporation and dealt 
wlth plalntiff as such. 

■[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 81-80,, 2G4-2C8 ; 
Dec. Dig. §§ 36, 127.*] 

2. Pleading (§§ 92, 3G9*) — ^InconsisteKt Plea.s— Rigiit of Election. 

In an action against défendants as partners, a plea denying the part- 
nership and one of set-off are not inconsistent, where the flrst plea ralses 
the question of the validity of an attempted ineoriwration ; but even if so 
the défendants hâve the right of élection between them, and the court 
cannot refuse to permit them to wlthdraw the second and give it effect 
as an estoppel to prevent the introduction of évidence under the first. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 188, 1201 ; Dec. 
Dig. §§ 92, 369.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ilhnois. 

Action by Charles T. F. Churchill, Alexander B. Sim, Thomas G. 
Sharp, Frederick E. Elliott, H, M. Taylor, and Charles S. G. Clark, 
copartners doing business as Churchill & Sim, against Charles C. Hei- 
sen, George W. Griffin, George C. Waddill, and G. M. Selden, co- 
partners as the Chicago Export Eumber Company. Judgment for 
plaintiffs, and défendant Heisen brings error. lîeversed. 

The action in the Court tielow was by défendants in error, co-partners doing 
business as Churchill & Sim, London, England, against the plaintlfC in error, 
Charles C. Heisen, and George W. Griffin, citissens of Illinois ; George 0. 
Waddill, a citizen of New York ; and G. M. Selden, a citizen of Mississippi, 
co-partriers . as The Chicago Export Lumber Company. The suit was on 
an account and for money advanced. A separate plea was flled by Heisen 
(none oî the other défendants joining in this proceeding in error) denying that 
at thé tlmes in the déclaration mentioned, or at any other time, he was çi co- 
partner of the other défendants; and the plea oi" the gênerai issue. Accom- 
panying thèse pleas, was notice to Churchill & Sim thrit on the trial the de- 
fendants would give évidence that Churchill & Sim were indebted to the de- 
fenda.nts in the sum of $35,000 (tlie judgment prayed for in the déclaration 
was ifor $10,000), on account of certain goods, chattels, etc., delivered to 
Cliurchill & Sim by the défendants, the copy of thé ace&unt bearing the fol- 
io wing. héading: "Churchill & Sim, to C. C. Heisen, George GrliHn, Geotge 
C, Waddill, Gi M. Selden, co-partners as The Chicago Export Lumber Com- 
pany, Dr." ; 

The bill of exceptions shows that upon the case coming up for hearing, 
and as thé resuit of a colloquy between counsel, the Court ruled that owing 
to the language in the notice of set-off, to wit, the lieading to the copy of the 
accopnt sued on aforesaid, plaintlfC in error was precluded from provlng, in 
support of his spécial plea that he was not a partner, that the Chicago Export 
Lumber Company was a corporation and was not a copartnership. An ex- 
ception having been saved to this ruling, plaintiff in error moved to -with- 
draw the plea of set-off, which motion was denied and an exception duly 
reserved. Thereupon, défendants tendered as évidence that they were not 
co-partners, the original articles of Içcorporatiou, incorporating them under 
the name of the Chicago Export Lumber Company, Limited, under the laws 
of the State of Louisiana ; the certificate of the' proper officer of the State of 
Louisiana that the same "was approved; the certificate of the clerlî and ex 
offido recorder, that the same had been recorded; as also the testimony of 
the plaintifC in error: 

•For other cases see same topic fi 5 nDmbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"That he îp ope (^f ; t'oe défendants In this suit, and that he and the other 
défendants, Waddill, Grlffln ^nd Selden, were members of the corporation 
known as th« Chicago Export Lumber Company, Limited ;, that thi^ cçrpora- 
tion Is the dne that dealt with the plaintlffs Churchill & Sim during the pe- 

I riod çovere(p^ hytlie tvansactlons Involved in this suit; that those transactions 
are the same as were hàd by the corporation Cliicago Export I,uin:ber Com- 
pany, Limited, with tlie plaintiffs, Churchill & gim and that there were no 
other trilnsactlons wltli'them by thèse défendants; that in the fall of the 
year 1899 before thèse transactions were begun, he was in London, England, 
and that the4 aiid there he arrangea to do business with the plalntiffis and 
then and there sta,ted to the-plaintifCs that hewould return home and incor- 
porate a CQmpany to deal with them in timber and lumber ; that iji the spring 
ofilOOOhe iwas agai» in London, England, and had , an interview with the 

, plaintiffs, in which, heluformed a meinber of the firm that his Company was 
in process of incorporation and that said liirm liad actual personal knowledge 
of this fact; that many letters and-diaftsiof the Chicago Export Lumber 
Company. Limited to ,and,^upoii the plaintiflls , in the,,ea,fly part of their deal- 
ings were sigiîed by himiself as président of the Company and Griffln as .Secre- 
tary of the Company; that he was uever a co-partuer with the défendants 
Griffln, Wiiddill and Seïden,, and t.h,at,thprefoi;e neither he.nor either pf the 
otlier défendants ever held 'tKemsëlveS bd( tis co-i^artnérs éitliér to the j^lain- 
tifCs or to anyone else" ; ' ' '' '" , :j' 

,— ail (jf vslhich was exeltided upon the xvbjëction of défendants in error, and 
exceçtious ;duly i-eseçved, ïtiereupon^ uppn motion of: défendants In error, 
duly^xcepted to byplaintiflÉ iu error, ttie jury returned a yerdict against 
plaintlff; in ërror afad his cqdefendaiits tor the sum of $S.805.'^4'. PlaintifC in 
error then moved the Court to set aside the verdict and grant a ne\V trial, 
whiçh Bîptiou' was (werrulèd and judgment entered upon the verdict In favor 
of plaintiffs, to ail pf which, exceptions i were duly reserved. ; ;ii 

Horace. Kent Tenney, and Edward M. Hammon4, for plaintiff in 

.error. , ,i . r<i."- ; 

Charles S. Holt, for défendants in érror. ■•■<■■ 

^ Beforè GROëëCUP, BÀKÈR, and SEAMÀN, Circuit Judgès. 

GRpSSCUP, Circuit Judge (after stating the facts as aboVe). The 
principal question before iis is, . whethei". the so-called admission in the 
notice oi set-off, filed under the gênerai issue, that the plaintifï in er- 
ror andhis co-defendants^ were partners, was so concluâive upon them 
that it pîreduded them frèm withdrawiïig the plea of sét-off and also 
frôm subseqùèntly p^oying (the plea of set-ofï being compulsorily left 
in the case) their other plea that they were not partners in relation to 
the transactions sued upOn. We are of the opinion that the matter 
contained in the plea of set-off didnot prevent the plaintiff in error 
f rom supporting his spécial plea by sbowiijg that his company dealt 
with the Êondon company as a corporation and not as a co-partnership 
- — the inatter contained in the plea of sët-off being open tô use'only as 
'an admission and not âS à rhatter Sf 'estoppel. And espedally is this 
true if, under thé.pr^ctiçè of Illinois, the application tô withdraw the 
plea of set-off (no equities having intervened) was rightly denied. 

Many cases in' the Illinois Suprême Court are cited'by counsel for 
défendants in êrror td the point that '^he adn'iissioîi,.pf çô-partriership, 
.uriwithdrawti, was propçitlj'\adrriittèd'in ..çvjdéncë upop t'h'e issue raised 
'Ijy .^he plaintiff in error/s, idenial of joint .iliabilityyÔy rnev. Byrne, 47 
m. 507, where it-:was said that an admission ina pleai of set-off "was 
proper to go to the jury"; Miller v. Miller, 16 111. '396, where it was 
said that a plea of; set-off, vvhollyinconsistent with the idea of the 
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relation of parent and child (the action being one by a daughter 
against her father for services, and the défense' being that there was 
no intention that the services should be paid ior), was a çircumstance 
for the jury to consider; Miller v. Gable, 30 111. App. 578, and other 
cases in which the same rule Was applied. Monroe v. Chaldeck, 78 
111. 429, cited as an authority that the plea of set-oiï contained an ad- 
mission 6f partnership that was conclusive upon the parties, was an 
action of covenant upon a lease) to recover $150 which had been paid 
in advance for the rent of the premises, and to recover damages for 
failure of the lessor to put the lessee in possession of the premises, 
upon which three pleas were filed, viz., non est factum, payment, and 
tender of $150; the Court deciding that, on the authority of Chitty on 
Contracts, a tender admits the contract, and the facts specially stated 
in the déclaration, if the plea be applied to that part, of the déclaration. 
This, of course, does not sustain the contention hère made. 

But it is insisted that thèse pleas are inconsistent — that the purpose 
in the mihd of the pleader in one plea was to defeat the plaintiff below 
by showing that he was not liable as a partner in the alleged co-part- 
nership, and in the other plea that, should he be found to be Ijable as 
a partner, there was a sufficient set-oiï — the argument being thajt he 
cannot cônsistently take both positions. But why not? Why may he 
not, in perfect good faith (the question as tq whether the attempt to 
incorporate the co^partnership was effectuai or not being in doubt) 
insist that in either case he is not liable ? "Why may he not invoke 
the judgment of the Court as to whether the company was a co-part- 
nership or a corporation (there might be honest doubt on that sub- 
ject) without surrendering a genuine bona fide défense. Thé pleas are 
not in fàct inconsisterit in the sensé that tliey are répugnant to each 
other.' ■ '. 

But assuming that they are inconsistent, will the proof in favor of 
both be rejected? Does he lose his défense on both grounds? And 
if not, who is to choose upon which défense the trial shall proceed? 
Shall that chôiççbe with his adversary? The mpst, it seems to: us, that 
the Court below could hâve required would hâve been that plaintiff in 
error should elect upon which one of the two "inconsistent" pleas he 
would stand (that he should be compelled to elect, we are not .de- 
ciding), and his môtioii for leave to withdraw the plea of set-off was, 
in effect, such an élection. But what, in effect, was donc by the Court 
below was to give, not to the party proffering the pleas the rjght of 
élection, but to the party against whom the pleas were proffered, thus 
enabling the adversary to choose upon what issue the trial should be 
had. . 

The judgment of the Circuit Court is reversed and the cause, re- 
manded, with instructions to grant a new trial and proceed further in 
accordance with this opinion. 
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; ■ , ; EARîirHART V. •SWITZLER.t 

(Circuit Court of Aï>peals,NiiithCir(nilL August 1, lOlO.J 

: ■■: , :'i':V y ■ ' .,..;-No;i,!soi. ':. ,::.■.■ 

1. Courts (§ 299'»)— Fedebai, ■Courts— Fedebal Questiois'. ' , ' ' 
: Fédéral jurisdictlon is, no;; copferrçd on the grauiid. that tlie ff^se f^rlsea 

■ under the. Constitution' and la\ys of thet tlrùted States, wheu it does not 
really and sulistantially Involve a coiiirovërsy as to the effect or construc- 
tion of the Constitution of'some làw\or treaty of the' United States, on 
the dèteruilnatiôu of- wJiich tlie:.'result dépends, and wbich appeavs from 

■ ■ the plaintiff's stateùent of -his own claim ui^aided by allégations as to de- 

feuses wliich may.be intefppsed- , ,, . 

[Ed. Note. — For other cases, see Courts, Cent XHg. § 841; Dec. Dig. S 
■299.*] ■■ ■ . ' ■ ' ; . ' '!/ 

2. CouBTs (§§ 282, 285*)— Fedebal Coubts— Jueisdiction— Fedebal Ques- 

tion. ■ ''■'['' ' ■.-.•:... 

Since the only statute tecognizing the rlght of an entryman to gettlë oa 
uasttrvfiyedlandsof the United States Is Act May 14, 1880, c. 89, 21 Stat, 
.. 1 , . 140 (U. S.Comp, St. igqitp.^ ,1382), providing that a homestead settler on 
public land,surveyed or "un^ùryeyed shall be allowed the sarae tlme to file 
his kppiicS^'tiôh àiid perfe'ét his original entry as Is allowed to settlers un- 
der the pre-ëniption "laws, a suit by a homestead settler on unsurvey«d 
public laî}d t<j proteçt his pôssessory right as against an adverse claijnant 
does not^luvolyci a copstruction of the, Constitution and laws of the 
United Staies so sis to sustaih fédéral jurlsdiction on that gf-ound. 

[Ed. Note.— #01-' other cases, see Courts, Cent. Dig. §§ 820, 827, 828; 
Dec. Dig. ^§ 282; '285;*]' '' " 

.,, Appeal frotn. the Circuit Court of thé United) States for the District 
of Oregon. ; . , , , 

■ Action by John B. Switzlér- against F. E. Earnhart. Judgmént for 
complainant, and défendant appeals. Reversed and remanded, with 
directions,: , ;, 

' 'Douglas W.:Bailey,."for appellant. : ^ 

' R. J. Slater and James A. Fee, for appellee. ; • 

Before GILBERT and ROSS, Cirtuit Judges, ànd HANFORD, 
District Judge. ' !■,-■. 

' GIIvBERT, Circuit Judge. The appellant brings this appeal from a 
dècree rendered against hiiii in a suit which was brought by the' ap- 
pellee to protect a possessbry right to âri island in the Columbia rivera 
The bill alleged that the; l'and is unsurveyed Jiublic land of the United 
States, that the appellee had settled thereon with the intention to' ac- 
<Jiîjire the same under the hômestëad laws of the United States as 
soon as the. same should be surveyed, and it sets up the facts -which 
showed the invasion of his right by the appellant. ' 

The appellant raise's irt this court, for the first time, the question 
of the jurlsdiction of the Circuit Court to entertain the bill. There 
is no averment of diversity of citizenship of the parties; but the 
appellee contends that there was jurisdiction by reason of the fédéral 
question involved. In Devine v. Los Angeles, 203 U. S. 313, 26 Sun. 
Ct. 652, 50 L. Ed. 1046, the Suprême Court reaffirmed the rule of 

•For other cases see same toplc & i numese in Dec. & Am. Pigs. 1907 to date, & Rep'r ludeixe» 
t lleliearing denied August, 1910. 
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numerous of its previous décisions that a cause çan only be maintained 
in the Circuit Court of the United States on the ground that it arises 
under the Constitution and laws of the United States, when it does 
really and substantially involve a controversy as to the effect or con- 
struction of the Constitution or some law or treaty of the United 
States, upon the détermination of which the resuit dépends, and that 
this must appear from the plaintiff's statement of his ovvn claim, and 
cannot be aided by allégations as to défenses which may be interposed. 
It is not shown, nor can it be, that any such congtitutional or statutory 
question is involved in the présent case. There is no allégation in the 
bill that any such question is presented, or that the appellee's rights 
dépend upon the answer thereto. It is true that the right of settlers 
upon unsurveyed pubHc lands as againSt ail except the United States 
is recognized by the courts, and that such a settlement, while it con- 
fers no right as against the government, is a valid settlement and pos- 
session thereunder may be protected. In Buxton v. Traver, 130 U. S. 
232, 9 Sup. Ct. 509, 32 L. Ed. 920, the court said: 

"A settlement upon the publie lands In advance of the public surveys Is 
allowed to parties who, in good faith, Intend, when the surveys are made and 
returned to the local land office, to apply for their purchase." 

And in Cléments v. Warner, 24 How. 394, IC L. Ed. 695, thç court 
said: 

"Thé law deals tenderly wlth one who, in good faith, goes upon the public 
land with a view of making a home thereon." 

The only statute which, in express terms, recognizes the right of 
an intending homestead claimant to settle upon unsurveyed public 
land is Act May 14, 1880, c. 89, 21 Stat. 140 (U. S. Comp. St. 1901, 
p. 1392), which provides that a homestead settler on public land, 
whether surveyed or unsurveyed, shall be allowed the same time 
to file his homestead application and perfect his original entry "as 
is now allowed to settlers under the pre-emption laws," and that his 
right shall relate back to the date of settlement. 

The mère fact that the appellee settled on the land in controversy 
with the permission of the United States does not raise a fédéral 
question. No clause or provision of that statute is presented for 
construction, nor in dealing with the issues involved is the court 
called upon to apply or construe any provision of the fédéral Consti- 
tution or statutes. The case is unlike McCune v. Essig, 199 U. S. 
382, 26 Sup. Ct. 78, 50 L. Ed. 237, and Spokane Falls, etc., Ry. v. 
Ziegler, 167 U. S. 65, 17 Sup. Ct. 728, 42 L. Ed. 79, cited and relied 
upon by the appellee. In the first of those cases, décision turned 
upon the construction of that portion of the homestead act which au- 
thorizes the issuance of a patent to the widow of a deceased home- 
stead settler. In the second case, the plaintiff's complaint disclosed 
the case of a contest between a settler claiming title under the pre- 
emption law of the United States, and a railroad company claiming a 
right under an act of Congress, and the court was required to con- 
strue the pre-emption act and define the rights of a settler thereunder. 
The case at bar is similar to Butler v. Shafer et al. (C. C.) 67 Fed. 
161; King v. Uawson (C. C.) 84 Fed. 209; Cahfornia Oil & Cas Co, 
179 F.— 53 
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V. Milîêr (C. Cî.) 96 Féd. 12; Stâtë^bf Washington v.Islahd Limé Co. 
(C. G.) 117 Ked. 777; BùshnelîV^^émelting Co., 148 U. S. 683,13 Sup. 
Ct. 771, 37 L. Ed. 610; Budzisz v. Steel Co., 170 U. S: 41, 18 Sup. Ct. 
503, 43 L. Ed. Ml; Shoshone- Mining Co. v. Rutter, 177 U. S. 505, 
30 Sup: Ct. 726, 44 L. Ed. 864; Mountain View Min. & Mill. Co. v. 
McFaddën, 180 U. S. 533, 21 SupVCt. 488, 45 L. Ed. 656. 

It follows that the court below had no jurisdiction of the cause, 
and that the diecreè mtlst be réversed, and the causé remanded, with 
instructions to dismiss- the bill. 



UNITED STATES v. OOHÈN. 

(Clrèuit Court of Appeals, Sècond Circuit, June 14, 1910.) 

; ' , , , No. 292.- 

Aliens (§ 61*) — Naturalization— Pebsons Capable— Wife of Alien. 
:■ The alien wife of an allen husband camipt become a naturalized citizen 
of the United States. • 

[Ed. Note.— For other cases, see Alieng, Dec. Dlg. § 61.* 
Oitizenship of married women, see note to Hopklns v. Fâchant, 65 C. 
C. A.' 5.] ■ ' ■ 

Appeal from the Circuit Court.of the United States for the Southern 
district of New York. 

Proceeding for naturalization by Henrietta Cohen. From an order 
admitting the appHcant to oitizenship, the United States appeals. Ré- 
versed. . ■- ; 

A. S. Pratt, Asst. U. S. Atty. , 

Before ÇOXE and WÀRD, Circuit Judges, and HAZEL, District 
Judge. : , ■ , ...,„., ;.- 

COXE, Circuit Judge. ; The United Stateè appeals from an order of 
the; Circuit Court for .the Southern District of- New York admitting 
Hpnrietta Cohen to citizenship. The appellee îs 60 years of âge, was 
born in Germany, arrived in this country in October, 1869, and bas re- 
sided in New York since that date, i She filed her déclaration of jn- 
tentioil iil July, 1907, and her pétition for naturalization on August 6, 
1909. In, or about, the year 1870, she was married to Tobias Cohen 
who was, and still is, a subject of the Etnperor of Russia. They are 
still living together as husband and wife and during their married life 
six children hâve been born to them. 

The record présents the single question — whether the alien wife of 
an alien man, both having fesided in this country as husband and wife 
fOr over 30 years, can become a citizen? We are Unable to find a dé- 
cision of the Suprême Court or of a Circuit Court of Appeals upon the 
précise question hère in issue, but there is attached to the briêf of the 
District Attorney an unreported décision of Judge Adams, of this cir- 
cuit, denying an application based upon, substantially, identical facts. 
The question is interesting and is, by no means, free from doubt, but 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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we incline to the opinion that both on principle and authority it should 
be answered in the négative. 

The admission to American citizensliip is a high privilège whicli 
should not bé granted upon a doubtful interprétation of the law. It 
must be conceded that there is , no spécifie provision of the statutes 
which permits the naturalization of the alien vvife of an alien husband. 
On the contrary, as was pointed out by Judge Henry B. Brown in 
Peguingot v. Détroit, 16 Fed. 211, the gênerai trend of législation has 
been constantly toward the récognition of the proposition that the hus- 
band is the head of the family and that his Wife and miner children 
take his citizenship, it being inconsistent with the theory of our laws 
that the wjfe shall be a citizen and the husband an alien and vice versa. 

The expatriation act of March 2, 1907 (Act March 2, 1907, c. 2534, 
34 Stat. 1238 [U. S. Comp. St. Supp. 1909, p. 438]), provides as fol- 
lows: / \ 

''Sec. 2. That any American citizen shall be deemed to hâve expatriated 
himself when he has been naturalized In any foreign state in conforinity 
with its laws, or when be has taken an oath of allegiance to any foreign 
State. * » * 

"Sec. 3. That any American woman who marries a foreigner shall take 
the nationality of her husband. At the termination of the matrimonial 
relation she may résume her American citizenship, if abroad, by register- 
ing as an American citizen within one year with a consul of the United 
States, or by returning to réside in the United States, or if residing In the 
United States at the termination of the marital relation, by continuing to 
réside therein." 

It is plain that Congress hère intends that the wife shall assume the 
nationality of her husband even to the extent of expatriation in the 
case of an American woman. Though an American citizen prior to 
hèr marriage she cannot résume that citizenship while the marriage 
relation continues. It seems wholly inconsistent with the spirit of this 
législation to permit an alien to acquire rights which are denied to a 
citizen. If an American woman had married Cohen she would ininie- 
diately hâve become a Russian citizen and would be such to-day with no 
power to change her citizenship until the matrimonial relation is ter- 
minated by death, or otherwise. And yet it is argUed that the appellée 
who was an alien when she came to this country and who married an 
alien while hère atid has during her entire life owed allegiance either 
to the Eraperor of Germany or the Emperor of Rûssia, may do what 
she could not hâve done had she been born an American citizen. We 
cannot think that the lawmakers intended so ahomalous a situation. 

The order is reversed and the case is remanded to the Circuit Court 
with instructions to cancel the certifîcate of naturalization. 
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UNIÏBD. STATES V. POSLrSNY.\ 
.(Circuit Court of Appeals, Second Circuit. Juue 14, 1910.) 

No. 278. 

AiiENS (§ 68*) — Natuealizatio'n— Time. 

' , Rev. St. I 2108, as aniended by Act Cong. June 29, 1906, c. 3592, § 4, 34 
Stat. 596 (U. S. Comp. st. Supp. 1909, p. 480), proyldes thatwhen an alien, 
wlio h^s declared hi? intention to become a citizen of the United States, 
dies before he Is actually naturalized, his widow and minor chlldren, by 
complying witli tlie otlier provisions in the act, may be naturalized with- 
out maklug any déclaration pf intention. Ueld that, wliere an allen de- 
clared his intention to l>ecomé a citizen July 31, 1889, and died March 6, 
1892, without having b«en admltted to citizenshlp, petitioner, his son, who 
came to the United States April 25, 1891, when between- eight and nine 
years of âge, and flled a pétition for naturalizatiou on April 22, 1909, 
three years after the passage of Act June 29, 1906. was not guilty of such 
lâches as barred his right to citizenshlp, though he deiayed his applica- 
tion for six years and flve months after he becarne of âge, and for nine 
years and flve months after he became eighteen, when he could bave flrst 
taken the requlred oaths. 
I [Ed. Note. — For other casés, see Aliens, Dec. Dig. 1 68.* 

Citizenshlp under state and fédéral laws, see note to CJty of Miuneapo- 
lis V. Reum, 6 0. C. A. 37.] , 

■ Appeal from the District Court of the United Stat'ç^ foi" the South- 
ern District of New York. 

Léo Poslusny was admitted to citizenship, and the United States 
appeals. Affirmed. ■ ^ | ' ■ '. 

Henry A. Wise, U. S. Atty. (Addison S. Pratt/Asst, Û..,S. Atty., of 
cdunsel), for the United States. 

Walter A. Hirsch, for appellee. , , : , 

Bpfore COXE and WARD, Circuit Judges, and VîIAZEL, District 
Judge.,; 

COXÊyi Circuit Judge. The questioii at issue is a simple one. Léo 
Poslusny :was'born in Austria, November 24, 1881, and came tothis 
. country April 25, 1891, when he was between nine and ten years of 
âge. On April 22, 1909j he petitioned for naturalization, based upon 
a déclaration of intention filed by his father July 31, 1889, and was ad- 
mitted, tp citizenship July 22, 19Q9, pursuant to the provisions of sec- 
tion 4 of the act of June 29, 1906 (34 Stat. 596, c:'3592 [U. S. Comp. 
St. Supp. 1909, p. 480]). His father died March 6, 1892. The appel- 
lee's application was made less than three years from the date of the 
passage of the amended naturalization act, and the sole question is, 
was this an unreasonable delay? 

Section 2168 of the Revised Statutes (U. S. Comp. St. 1901, p. 
1332) was in force until June 29, 1906, and provided as follows: 

"When any alien, who bas complied with the flrst condition .speclfled in sec- 
tion twenty-one hundred and slxty-five, dies before he is actually naturalized, 
the widow and the children of such alien shall be consldered as cltizens of 
the United States, and shall be entitled to ail rigbts and privilèges as such, 
upon taklng the oaths preseribed by law." 

•For other casea Bee same topic & % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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It was conceded at the argument that had this section remained on 
tlie statute book unamended the appellee could hâve become a citizen 
at any time iipon taking the oath prescribed by law ; in short, that 
after the appellee became of âge no limitation whatever was set upon 
his right to take thèse oaths. 

The act of 190G amended the provision of the Revised Statutes, 
qiioted above, as follovvs: 

"When an alien vvho bas declared his Intention to become a citizen of tlie 
United States dies before he is actually naturalized, the widow and minor 
ehlldren of such alien may, by eomplying with the other provisions of this 
act, be naturalized without malilng any déclaration of intention." 

Hère, too, there is no express limitation as to the time when the 
applicant must take the oaths of allegiancc and renunciation and 
comply with the other provisions of the act. But it is contended by 
the appellant: 

"That in view of the many opportunities of which the appellee could hâve 
availed himself to become naturalized In one mauner or another under the 
provisions of the Revised Statutes prior to the act of June 29, 1906, he has, 
by delaying undl six years and five months after be became of âge and nine 
years and five months after he became elghteen, when he could flrst hâve 
talcen the oaths, waited too long tiefore applying Por naturalization, and has 
by such delay evidenced an intention of repudiating the status of a naturalized 
citizen which was impressed upon him by his father's death." 

We are unable to give our assent to this contention. Under the Re- 
vised Statutes delay could not deprive the appellee of his rights; he 
was, therefore, under no compulsion to take the oaths until the amend- 
ment of 1906. Assuming that this act required that he should comply 
with "the other provisions" within a reasonable time— and as to this 
we express no opinion — we think that by filing his pétition less than 
three years after the passage of the act he is clearly within its provi- 
sions. , , . 

Order afïîrmed. 



MANN et al. v. DEMPSTEK. 

(Circuit Court of Appeals, Second Circuit. April 26, 1910.) 

No. 234. 

1. Appeai, and EiîBOR (i 272*) — Exceptions— Takik g— Time. 

Exceptions to the charge, taken after the jury bas retired', are Improj)- 
erly reservéd, and cannot be considered on a w^rit of error. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 1611 ; 
Dec. Dig. § 272;* Trial, Cent. Dig. § 080.] 

2. Trial (§ 817*)— Exceptions. 

An exception to the court's directing the jury to retire before plaintiff 
In error had an opp<5rtunity to take bis exceptions to the charge while 
the jury were at the bar, as required to make the exceptions availaWe, 
uiust be sustained. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 751 ; Dec. Dig. 
§ 317.*] 

Noyés, Circuit Judge. dlssenting in part. 
•For other cases see same topic & I numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in Errçr to the Circuit Court of the United States for the South- 
ern District of New; York. 

Action hty Sarn-uel ■ Dempster against William D'Alton Mann and 
another. ; judgment ! f or plaintiff, and défendants bring error. Re- 
served for further hearing. 

See; also, 157 Fed. .319. 

Albert A. Wray, for plaintifïs in error. 
Charles O. Maas, for défendant in error. . 

. Before INCOMBÉ, WARD, and NOYES, Circuit Judges. 

LACOMBEvCircuit.Judge. The action was for libel. At the close 
of the testimony the trial judge asked if there were any requests to 
charge. Both sides replied that'they had no requests to hand up. 
Thereupon the court charged the jury quite fully. At the close of ,the 
chaiige .defendant's counselsaid, "If the court please, I désire to ex- 
cept— " when the court interrupted him, saying, "You will note 
yôur' exceptions to the charge to the stenographef; it is not neceSSâry 
for the jury td wait." ' Therçupon, as the record shows, the jury rie- 
tired and the judgé retired.. pefendant's counsel then dictated to the 
stenographer three exceptions to three différent parts of the charge. 

The thirty-third'as'signment bf error reads as foUows: 

"In not allowlng tlie defeiidant's counsel to note his exceptions In the prés- 
ence of the court and: jury, so tliat nny error committed in the charge could 
be coi'rected." ' 

. ïh'Piiçlps V. Mayer, Ï5 How. 160, 14 L. Ed. 643, the Suprême 
Cturt said: 

"It bas been repeatedly decided by thls court that it must appear by the 
tranâcript, not only that the instructions were given or refused at the trial, 
but also that the party who eomplains of them except to them while the jury 
were at the bar. The statute of Westminster II, which provides for the pro- 
ceeding by exception, requires In explicit terms that this should be done ; and, 
if It is not done, the charge of the court, or Its refusai to charge as requested, 
form no part of the record, and cannot be carried before the appellate court 
by writ of error. It need not be dràwn out în form and signed before the 
jury retire; but it must be taUen in open court, and must appear, by the cer- 
tiflcate of the judge who àuthenticated it, to bave been so taken." 

This court also has, repeatedly held that exceptions to the charge 
taken after the jury has retired are improperly reserved and cannot be 
considered hère. Rark Bros. v. Bushnell, 9 C. C. A. 140, 60 Fed. 
583 ; Commercial Travelers' Accident Co. v. Fulton, 79 Fed. 433, 24 
C. C. A. 654; Berwind-White Coal Co. v. Firment, 170 Fed. 151, 95 
C. C. A. 1. See, also, opinion of Circuit Court, of Appeals, Ninth 
Circuit, in Western Union Tel. Ço. v. Baker, 85 Fed. 690, 29 C. C. 
A, 392, ancj , cases therein cited. The error agsigned was so ma.nifest 
that, when attention was called to it on the oral argument, it seemed 
to the majority of the court that but one disposition could be made 
of the appeal, whereupon argument on the merits was not heard, and 
the cause was taken for décision, with an intimation that the judg- 
inçut would probably be reversed. " 



EX PAETE HOFFMAN. 839 

In the Firment Case, however (170 Fed. 151, 95 C. C. A. 1), aïter 
calling attention to the circumstance that tlie improper practice was 
suggested by the défendant (appellant), we said : 

"If thls course had been followed by express direction of the trial jndge, 
défendant could hâve exeepted to a ruling which deprived hlm of the op- 
portunity to take bis exceptions at the proper time, and thus resèrved his 
rights ; but he dld not do so, and thèse belated exceptions will not be consid- 
ered." , 

In the case now at bar, counsel for the défendant (appellant) did not 
himself suggest the course pursued, but he apparently acquiesced in it 
without protest and dictated his exceptions to the stenôgrapher. Had 
he taken an exception, when the court instructed the jury to retire, on 
the ground that their doing so would prevent his reserving exceptions 
to the charge, which an appellate court could consider, and refused to 
take exceptions in the présence merely of the stenôgrapher, there 
would hâve to be a reversai, because under the authôrities the appel- 
late court bas no discrétion to consider belated exceptions, and a re- 
fusai to allow exceptions to be taken in time is manifest error. • But 
as the case stands it is substantially the same as Berwind-White, Coal 
Co. V. Firment, supra, and we must dispose of it solely on the excep- 
tions which were lawfully resèrved. 

There has been no oral argument on thèse exceptions, but the case 
seems to be so fully briefed on both sides that we can détermine it 
quite as well on submission. If, however, either side is solicitons to 
argue it orally, and notice to that effect be given to the clerk within 
five days, it may be set for hearing on the third Monday of the May 
session. 

NOYES, Circuit Judge (dissenting). Accepting the conclusion of 
the majority ,that this court has no right to consider the exceptions to 
the charge, because they came too late, I think that the action of the 
trial court in depriving the plaintiffs in error of their right to take 
lawful exceptions constituted plain error in a matter vital to their 
interests, which this court, under the circumstances shown upon the 
record, without formai exception, should correct. 



Ex parte HOFFMAN, 
(Circuit Court of Appeals, Second Circuit. May 2, 1910.) 

No. 320. 

AuENS (§ 1*) — Déportation— Résidents in United States— Tempoeaet Ab- 
sence Abeoad— Prostitutes — ' 'Alien" — "Immigrant. ' ' 

Act Cong.' Feb. 20, 1907, c. 1134, §20, 34 Stat. 904 (U. S. Comp. St. Supp. 
1909, p. 459), provides that any "alieh" who shall enter the United States, 
In violation of the law, aiid such as become public charges from caiises 
exlsting prior to landing, shall, on the warrant of the Secretary of Com- 
merce and Labor, be deported at any time within three years af ter the 
date of entry. Held, that the word "alien," as so used, was not synon- 
ymous with ''immigrant," but was intended as a broader term, and Includ- 

♦J^or other cases sec same topic & § number in Dec. & Am. Digs, 1307 to date, & Rep'r Indexes 
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ed a Russian uniuarried womaii, who entered tlie United States in 1S97 
or 1898, and remalned tlierein contlnuously untll March, 3908, wlien she 
returned to Russla, af ter having engagea in prostitution for a consideralile 
tlme, and who atteiapted to re-enter the United States in June, 1908; 
, rShe being witliin three years thereafter an alien of the excluded classes 
and subject to déportation. 

I [Ed. Note — For pther cases, ^ee AUens, Cent. Dig. § 1; Dec. Dig. § 1.* 
. For other définitions,, see, Words and Phrases, vol. 1, pp. 302-306; vol. 
a p. 7571.] 

;, Appe;al from thç District Court of the United States for the South- 
ern District of New York. 

,,In the matter of the appHcation of Samuel Hoflfman, pçtitioner for 
Annie Palina, ahas Annie I,a Pina, for a writ of habeas corpus. From 
anorder dismissing the writ, and r.emanding petitioner to the custody 
of the Commissioner of Immigration, for déportation under Act Cong. 
Feb. 30, 1907, c. 1134,, § 20, 34 Stat. 904 (U. S. Comp. St. Supp. 1909, 
p. 459), petitioner appeals. Affirmed. 

Ai'chibald Palmer, for appellant. 
■ D. D. Walton, Asst. U. S. Atty., for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

I/ACOMBE, Circuit Judge. The petitioner, an unmarried woman, 
a native of Russia, came to this country in 1897 or 1898 at the âge of 
13. She remained hère continuously, living in various parts of the 
United States, until March, 1908, wherl she returned to Europe to go 
tq the assistance of her mother; who was then Hving at Kishineff, Rus- 
sia. She re-entered this country on June 3, 1908, by the steamship 
Finland, with her mother, and for the puxpose of faciHtating her 
latiding falsely represented that she was Mrs. Joseph Fiore and the 
wife of an Americarl citizen. Prior to her leaving this country, and 
subséquent to her retum thereto, she was engaged in the occupation of 
a prostitute. On September 31, 1909, she was arrested in a house of 
prostitution in Phœnix, Ariz. The above facts being established, an 
order of déportation was made under Act Feb. 20, 1907, c. 1134, 34 
Stat. 898 (U. S. Comp. St. Supp. 1909, p. 447) ; it being held that as 
a prostitute, she was within the excluded classes enumerated in sec- 
tion S. She obtained a writ of habeas corpus, and after a hearing the 
writ was dismissed by the District Court, Southern District of New 
York. From this order of dismissal, appeal was taken. 

The single question presented is whether the provisions of the act 
of 1907 apply to an alien, who after original entry into this country 
has remained hère more than three years, and then, after a brief ab- 
sence abroad, again seeks to enter the United States. We had this 
question of construction of Act March 3, 1903, c. 1012, 33 Stat. 1313 
(which is in this particular substanîially the same as the act of 1907), 
before us in Taylor v. U. S., 153 Fed. 1, 81 C. C. A. 197, and do not 
think it necessary to repeat the long discussion which will be found 
in that opinion. We referred in that case to the history of the act as 
disclosed in the Congressional Record. It therein appeared that the 

•For other cases see same topio & § nxjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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question whether the new act should, like the original One of March 3, 
1891 (26 Stat. 1084, c. 551 [U. S. Comp. St. 1901, p. 1294]), be re- 
stricted to alien immigrants, or should be broadened se as to cover 
aliens, whether immigrants or not, was thoroughly discussed in Con- 
gress. As the bill left the House it was broadly phrased. The Senate 
amended it in several particulars, so as to restrict its opération to im- 
migrants. Upon conférence, however, the House nonconcurred in 
thgse amendments, and the Senate withdrew them. We held that thèse 
proceedings clearly indicate that Congress was satisfied that the use ç>f 
the word "immigrant" had given rise to a construction of the earliér 
acts which rendered them inadéquate to accomplish their purpose, and 
made it necèssary to adopt the broader terni "alien." The Taylof 
Case was reversed by the Suprême Court (207 U. S. 120, 28 Sup. Çt. 
53, 52 L. Ed. 130), the court holding that the facts did nôt warrant -a 
conviction (under section 18 of the act) of the captain of a vessel from 
which one of the ship's crew had deserted while in this port ; but we 
find nothïng in the opinion of the Suprême Court which indicatqs tha.t 
this court was in error in holding that, despite its title, the excludtng 
sections of the act applied to aliens generally, and not solely to alien 
immigrants. ~ 

Examination of the cases cited by appellant^In re Buchsbaum, 
(D. C.) 141 Eed. 222; Rodgers v. United States, 152 Fed. 355, 81 C. 
C. A. 454; In re Ota (D. C.) 96 Fed. 487; U. S. v. Aultman Co. (D. 
C.) 143 Fed. 922; U. S. v. Nakashima, 160 Fed. 842, 87 C. C. A. 646— 
bas not satisfîed us that thèse later acts of 1903 and 1907, should be 
given the narrower construction contended for. The construction ap- 
proved in the Taylor Case bas been the one accepted in this circuit. In 
re Moses (C. C.) 83 Fed. 995; In re Kleibs (C. C.) 128 Fed. 656; 
United States v. Watchorn (C. C.) 164 Fed. 152; Ex parte Crawford 
(D. C.) 165 Fed. 830. 

The order is affirmed. 



In re CORN. 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 264. 

Bankeuptcy (i 304*)— Liens— Effect of Instrument. 

On pétition to requlre a re<;eiver in bankruptcy to turn chattels over to 
petitioner, an auctloneer, under a elaimed lien, it was Improper to sumniar- 
ily dispose of an instrument as not glving a lien, wliere it recited receipt 
of a sum of money by the Ijiinkrnpt from tlie petitioner as an advance 
on tlie chattels, and tliat petitioner was to sell the chattels at public auc- 
tion and pay the proceeds to the bankrupt, loss a commission and expens- 
es and such advance, since évidence that, under the agreenient as the 
parties construed it, petitioner took immédiate possession of the chattels 
in good faith to sell them, might resuit in a finding that he was entitled 
to hold them or their proceeds to secure repayment of the advance. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 304.*] 
Pétition to Review Order of the District Court of the United 
States for the Southern District of New York. 
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Inthe matter'of Robert Çora, banknipt. On pétition bjf Frank 
Walker to review an order of thç district court. Order reversed. : , 

■Philip Cohen (M. Spencer Bevins, of counsel), for petitioner. 
Hastings & Gleason (Mervyn Mackenzie, of counsel), for res- 
pondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PfeÉ CURIAM. Petitioner is a licensed auctioneer, whom the 
àllègëd bankrupt, prior to the filing of pétition in bankruptcy, had en- 
gaged to sell certain pf his chattels at auction. The sworn pétition 
of, Walker asserts. that at the time this arrangeriient wàs made he 
advanced to Corn the suin of $600, taking as security for such ad- 
yancé the articles thus to be sold. The receiver in reply to the peti- 
tipn, submitted the foUowing receipt : 

"Reçelved from Frank Walker the suin of $600.00 (six hundred dollars), as 
advânce on ail flxtures, cabinets, Jewelers' materials, one Diebold saf e No. 
37, rollitop desk, showcases, counters, cabinets with crystals, electric fans, 
nW tây own plersonal property, contained in- the second story loft room 27, in 
prêtrises 37 Malden LanfB. Said Walker is to sell the above chattels at public 
auction on Monday, November 15, 1909, at 10:30 a. m. and Walker Is to re- 
celve ten (10%) per cent, oomnilssion and advertising expenses, and ail moneys 
left after deducting thèse moneys advanced and commission, balance Walker 
is to turn to Robert Corn, the above to be free of ail chattels or incumbrances. 

"R. Corn." 

Thereupon the District Judge filed the following merriorandum : 

"I thlnk the Instrument, a copy of which Is annexed to Mr. Mackenzie's affl- 
davit.dld not.give Mr. Walker a lien on the property. He loaiied $600 to be 
repaid oui bf the proceeds of the sale. No sale having taken place, he re- 
mains a gênerai creditor. If the instrument had created an apparent lien, the 
circumatances of the transaction are so suspicious that an Investigation would 
havè béen necessary." 

The record before us seems to indicate that a sale did in f act take 
place. We are not inclined to agrée with the conclusion that this 
instrument was wholly inoperative to create a lien. Evidence that 
under this agreement, as the parties construed it, the auctioneer 
took iminediate possession of the property in good faith for the pur- 
poses of sale, might resuit in a finding that he was entitled to hold 
it or its proceeds to secure repayfnent of his advance of part of the 
purchase price. We think petitioner should bave beèn given an op- 
portunity to establish the averment of his pétition by compétent proof , 
and that thé question should not hâve been thus summarily disposed 
of. ,.■ 

The order is reversed. 
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In re CLIPPER MFG. CO. 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No, 293. 

Bankruptct (§ 391*) — Stay dp Suits. 

Slnce a suit to require défendant corporation to issue a certlficate of 
stock, and for damages for refusing to Issue it, Involves a clalm from 
whieh a dlscharge in bankruptcy would not be a release, the suit cannot 
be stayed, under Bankr. Act July 1, 1898, c. 541, § lia, 30 Stat. 549 (U. 
S. Comp. St. 1901, p. 3428), providing for the stay of certain suits pend- 
Ing OU: bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 651 ; Dec. 
Dig. § 391.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York, in Bankruptcy. 

In the mattèr of the Chpper Manufacturing Company, bankrupt. 
Pétition by jAdna G. Bowen to review an order of the District Court. 
Order reversed. 

George H. Mallory, for petitioner. 

William D. Moore (Leopold Léo, of counsel), for respondent. 

Before LÀCÔMBE, WARÛ, and NOYES, Circuit Judges, 

PER CURIAM. The suit in the state court is founded upon alléga- 
tions that Adna G. Bowen, plaintiff therein, was the bwner of threé 
shares of stock in the Clipper Manufacturing. Company, défendant, 
and was the holder of a stock certificatê therefor; that he delivered 
the certificatê to the secretary of the company, with a request to issue 
a new certificatê for the same shares in the nameof Ernma K. Bowen, 
and to deliver the same to him ; that some months subsequently, not 
having received suchnew certificatê, he notified the company of the 
withdrawal of his request for a new certificatê and demanded the re- 
tum to him of the old one ; that the company ref us.ed so to do, stating 
that the old certificatê was canceled, and that a new one had been 
issued to Emma K. Bowen; that he had repeatedly demanded the re- 
turn to him, either of his old certificatê, or of a new one in its place, 
which the company had refused to do. The prayer was for "judgment 
requiring défendant to issue to plaintifï a certificatê in plaintiff's name 
for said three shares of the capital stock of défendant corporation, 
awarding to plaintiff his damages sustained by reason of the acts of 
défendant to the amount of $1,000." 

In our opinion, the clairn upon which this suit is founded is not one 
frorti which a discharge would be a release, and therefore section lia 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 549 [U. S- 
Comp. St. 1901, p. 3426]), providing for the stay of certain ^pending 
suits does not apply. 

The order is reversed. 

•For ôther casés see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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NIAGAIÎA. FIRE EXTIJSiGUISHER CO. v. HIBBAED. 

(Circuit Co.iirt of Appeal.s, Seventli Circuit. April 19, 1910.) 

No. 1,040. 

1. Patents (§ 21.^*) — Licrxsks— ïkaksfek by Licensee. 

A. corporation wtiicli took t'rom aiiotlier corjjoration, afterward dls- 
soTved, ail of its l'iroperty, eontracts, and good will. by a blll of sale wliicli 
vvarranted titlS. 'dnd wâtliout assuming any of tlie liabllities of the grantor, 
was uot tlie légal successor of sueli grantor and did not succeed to its 
riglitS nndei; a'èontrac-t granting it a license under a. patent which by 
its'terms was not assignable witliout tbe consent of the patentée. 

[Ed. Note.— For otiier cases, see Patents, Cent. Dig. §§ 315-320; Dec. 
Dig.' § 213.*J 

2. PATEïfTS (§ 21'^>*) — License— Tbamsfer by TvICBNsee. 

À iinding that a patentée bad not glven bis consent to the transfer of 
a license coiitract from the licensee to another corporation and was not 
estopped to deuy tbe validity of such transfer hcld sustaiued by the evi- 
deijce. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 213.*] 

3. Patents (§ 311*) — Suit for Infeinokment— Issues and Pboofs. 

■ A défense of uoninfringement pleaded in the answer in an infringe- 
merit miit Is not wa,iYed by. a fui^ther défense of license, but raises an 
issue offact under whiçh compJainant has the burden of proof, and de- 
fendant ïs not estopped by pleading the license from contesting such issue. 
/ [Ed. Note. — For other cases, see Patents, Dec. Dig. § 311.*] 

4. ^V^ORDs aNd Phrases— "Responsibilitt." 

' The pvimary meanlng of "responslbility" is the state of being answer- 
' able for an obligation. A secondary meaning is the ability to pay. 

[Bà'. Noté. — ^For other définitions, see Words and Phrases, vol. 7, p. 
6179.]: __ , ,. , , . , 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Suit iti equity by George E. Hibbard against the Niagara Fire Ex- 
tinguishei' Company. I)e'cree for complainant, and défendant ap- 
peals. ; Reversed in i^aft. . 

George T. Buckinghain, for appellant. 

C; C. ^Jnthicum and Archibald Cattell, for appellee. 

Beforé GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Hibbard sued the company on account of 
alleged infringement of hi§ patents, Nos. 733,646 and 733,962, for im- 
provements in autoinatic fire extinguishers. 

The défenses pleaded were: First, that the company in fact did not 
infringe;- and, second, that Hibbard was barred from charging in- 
fringemélnf because (a) the >company by succession was entitled to the 
henefits; of a license cOntf act between its predecessor and Hibbard, (b) 
by an express consent in writing as provided for in said license con- 
tract Hibbard had confirmed the assignment thereof to this company, 
and (c):,with fuUknowle.dge that this company was carrying on ail the 
business and executing ail the contracts of the other company which 

•For other cases see same topic & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had been dissolved .Hibbard had accepted from this company and re- 
tained the stipulated pay for royalties and services. 

A cross-bill, counting on the matters stated as the second défense, 
and alleging tbat Hibbard was about to use the patents in défiance ot 
the company's rights, prayed for an injonction against Hibbard. At 
a hearing on affidavits a temporary restraining order was issued on the 
cross-bill. Thèse affidavits, by agreement of counsel, were in évidence 
at the hearing on the merits. 

By the decree the restraining order was dissolved, the cross-bill 
was disniissed for want of equity, and on the bill the company was 
perpetually enjoined and ordered to account. 

Hibbard's license contract was with Niagara Fire Extinguisher 
Company, a corporation organized under the laws of West Virginia 
and having its plant and main office at Akron, Ohio. The contract, 
among other things, provided that the West Virginia corporation for 10 
years from February 1, 1901, should hâve the exclusive right to make, 
use, and sell automatic sprinkler devices under ail patents then owned 
or thereafter obtained by Hibbard ; that Hibbard should be paid $2,000 
a year as royalties ; that Hibbard should be chief engineer in charge 
of the corporation's engineering department and should give his best 
skill and ability to devising and perfecting automatic extinguishing de- 
vices for the use of the corporation, at a salary of $3,500 a year; that 
as sodn as Hibbard should hâve perfected certain named new devices 
the corporation at its expense should send Hibbard to Europe to sell 
European rights, the net proceeds of sale to be equally divided; and 
that the corporation should not assign the contract without Hibbard's 
written consent. 

Regarding the cross-bill and the second défense: 

(a) The présent company, Niagara Fire Extinguisher Company, 
was organized under the laws of Ohio in May, 1907. By a bill of 
sale, July 12, 1908, the West Virginia corporation conveyed ail its 
property, contracts, good will, to the Ohio corporation. According 
to the terms of this bill of sale the grantee neither assumed, nor took 
the property subject to, the liabilities of the grantor; but the grantor 
warranted that it would défend the property against ail lawful claims 
and demands whatsœver. Stockholders and officers were substan- 
tially the same. Proceedings from July 15 to October 13, 1908, dis- 
solved the West Virginia corporation. 

The Ohio Company was not the successor (or heir) of the West Vir- 
ginia company. Dillingham v. Snow, 5 Mass. 554; Overseers of the 
Poor v. Sears, 39 Mass. 122. Hibbard's contract, being personal, 
could not pass to the Ohio company save by assignment, and the as- 
signment could not be eflfective without Hibbard's consent. Hapgood 
V. Hewitt, 119 U. S. 226, 7 Sup. Ct. 193, 30 U Ed. 309; Boston Ice 
Co. V. Potter, 123 Mass. 28 ; Bowers v. Lake Superior Co., 149 Fed. 
983, 79 C. C. A. 493. 

(b) On August 7, 1908, Allen, the company's gênerai manager 
wrote from Akron to Hibbard at Chicago: 

"I wish to transfer pur cjiarter from West Virginia to Ohio (to save taxes). 
I would like to hâve you siga the ludcsed papw." 
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'The'paper was a form for Hibbard's consent to the âssîgnment. 
It contained no agreement that the Ohio cbmpany should be respon- 
sible (ahswerable) to Hibbard for the West Virginia company's past 
conduct under its covenants. Hibbàrd wrote to Allen on August 8th : 
, ''I iftfer thîit you meau that I should agrée that the West Virginia company 
shoul4 assigu or transfer my contract to thè Ohlo oompany. Now I will be 
])leàsed td do so upon receivliig a letter from you that this new company is 
identically the saine company, having the same stockholders, and the same 
responsibillty that the old company giyes to me." 

Allen replied, August lOth : 

"The stockholders are exaçtly the same. We are simply making the transf er 
from oue stàte to another to ëave expense." 

Hibbard toi Allen, August 12th: 

"It iàpplearS the oid çompàny^ goes out of existence and the Ohio company 
takes its place. To make the contract Mnding on the new company, it must 
by its président and seetetary' accept the assigriment of the contract and guar- 
antee to be bound by and to ;earry out ail its conditions. As there is a lot 
of dead wood In the old contract, will it not be better to make a new contract? 
It appears to me that this would be the proper thing to do, so that ail old mat- 
tersi will be amicably settled." 

No answer; Hibbard tQ Allen, August 19th: 

"I wrote you last week exprésslng my willingness under proper conditions 
to allow the oompa,ny tp assign my contract to the new company. , I hâve 
not beard à Word from you since," 

No answer. Hibbard to Allen, October 9th: 

"I am' sorry that you got out of town (Chicago) before I saw you as I wlshed 
to hâve the matter of- the hew company andmyself settled and off my mlnd. 
You of course understand that I do not agrée to the old company's assigning 
my contract with them to the new company wi^hout the new company's mak- 
ing: deflnite arrangements with me as to thelr responsibillty, etc., as I indlcat- 
ed tp you in the first instance; and if the new company simply wish to assume 
the respousibilities of the old company without any changes as suggested, I 
wtsh to hâve that deflnitely arranged for. Also that my signature has to be 
eecured before the same ean be done, as per our contract." 

No answer. On January 37, 1909, Hibbard sent a registered letter 
to the company itself. After reciting the foregoing correspondence, 
he proceeded : 

"^Y■Ithin the last few days I hâve heard In the oflice of the company in Chi- 
cago that the West Virginia company has surrendered its charter and gone 
out of business, and that the Ohio company is nianufacturing my devices with- 
out any contract with or license from me. On Inquiry I ànd the West Vir- 
ginia comjyany did actually surrender its charter and was f ormally dissolved 
on October 12, 1908, and that the Ohio corporation was chartered May 2, 
1907. Under thèse circumstances I request that you at once ofScially inform 
me of the exact condition of affairs upon ail of thèse points and what has been 
and is béing done and by whom in the manufacture and use of my devices." 

On Februarylst Allen answered: 

"You are right, this matter should be attended to at once. The only ex- 
cuse is that I hâve not found time to go over tjhe old contract. I am having 
the nècessary papers prepared today. I expèct to be in Chicago by the middle 
of this week and will discuss this matter with you while théré In person." 
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On February 3d Hibbard wired and wrote: ; 

"Make no transfer of my contract. I will not recognize any transfèr made 
without my consent in writing, and after an opiwrtunlty to examine and con- 
slder the transfer and after a satisfactory adjustment of ail troubles growing 
out of tlie refusai of the old company to perf orra Its «outrait witli me." 

Allen to Hibbard, February 4th: ,' ' ' •'''•'■"-'■ ' • 

"I Inclose the papers I referred to in my récent letter. Tou are certainly 
aware tUat It takes two to make a bargain, and that vvitliout your signature 
no transfer cah te made. I expect to be in Chicago Monday, at which time 
\ve will discuss this matter fully." ' 

In the proposed form of assignment and consent the Ohio coiix- 
pany was to assume nothing but the obligations of the contract "froi^i 
and after the date of this assignment." Hibbard to the company, 
March 4th : 

"Mr. Allen has again been hère and agaln has gone without taklng up with 
me our affairs. What if anything do you intend to doî" 

Allen to Hibbard, March 8th : • " rv 

"The contract as it stands Is perfectly satisfactory to us, and if you hâve 
any proposition to make in the way of altérations of the contract, we will be 
glad to take the matter under advisement and give you an early answer." 

Hibbard to the company, March 24th : 

"Herewith find two checks, dated Feb. 25 and Mar. 10, payable to my order. 
You bave no rlght to use any device covered by my patents. In case you do 
not give me at once satisfactory assurance tliat you will forthwith cease in- 
fringlng, I ghall tàke action.'' * 

The bill of complaint was filed April 5th. 

After Hibbard's peremptory telegram of February 2d forbidding 
the making ,qf .the assignment without -hiswritten consent, and AHen's 
acknowledgment that it takes two to make a bargain (thus impliedly 
representing that no assignment had been attempted and promising 
that none vvould be, without Hibbard's written consent), it would seem 
that it shoùld be. a matter of mutual astonishment to the parties to 
learn that Hibbard on August lOth had given his written consent to 
an assignrneiit which had bpen made on July 12th. ,Such, howevôf, 
is the company's contention. The argument is that after Hibbard on 
August 8th çjcpressed , his willingness to give his written consent on 
.certain conditions, the -company on August lOth fully complied with 
the conditions, and thus there was "a full meeting of the minds, made 
in writing,: sufficierit to create a new contract." More explicitly, that 
Hibbard's conditions werethat the new company should be identically 
the same company as the old, should hâve the same stockholders, apd 
should hâve the "same responsibility that the old company gives to 
me," and that Allen's reply that "the stockholders are exactly the 
same; we are simply maîcing the transfer to save expense" — was a 
complète compliance beçause if the stockholders were exactly the same 
the company would be identically the same, and if the assets were ail 
transferred the "responsibility" of the new company would be the 
same as that of the old. Passing over the fact that Allen's proposai of 
August 7th was made on the basis of not disclosing what had actually 
been donc, and the fact that there were changes in stockholders, we 
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take up the nieaning of the word "responsibility" in Hibbard's letter 
of'Augùst 8th. ■ , - 

The rneaning should be gathered not only from the context, but also 
from the relations of the parties at the time. The old company had 
obtained a hcense to do business in Illinois and had opened a sales of- 
fice at Chicago with salesmen in charge. Hibbard thought he was 
entitled to be in acthal charge of the engineering department. The 
company kept him at a desk in the Chicago sales office, with prac- 
tic'ally nothing to do. He claimed the right to work in the factory 
for the purpose of "devising and perfecting automatic extinguishing 
dévi'cés foi" the use of the corporation." He assertéd that he was pre- 
■Vented froin doing so. He asked to be sent abroàd to sell European 
■rîghtfe.' He avowed-that the -company refused. When the foregoing 
correspondence opened, Hibbard had an action for damages pending 
against the old company. ' 

The primary meaning of "responsibility" is the state of being an- 
swerable for an obligation. A secondary meaning is the ability to pay. 
From the context, wherein Hibbard was demanding that he hâve from 
.the new company "the same responsibility that the old coinpany gives 
to me," and from the relations between the parties, wherein Hibbard 
was demanding that the old company should account for its conduct 
uiider its affirmative covenants, wé think it clear that Hibbard ihtend- 
éd that the new company should àffirmatiyely assuine the liabilities of 
the old company to him-^not merely that. the new company should 
hâve the financial ability to respond if it were liable to respond. j We 
are inclined to believe that Allen on August lOth must hâve under- 
sto.od Hibbard's expression. But if there was any àrhbiguity, ' Allen 
•should hâve asked for the clearer. définition which Hibbard gratui- 
tously furnished in his letter 6Ï August 12th and thehce on. Our con- 
clusion is that there was no meeting of the minds, expressed in writ- 

(c) Allen's testimony, supported by that bf two employés in the 
Chicago ' office, was to the efïect that he and the others between Au- 
gust, 1908, and Februaity, 1909, had frequently informed Hibbard that 

' the old company had dîssdlved, thât the new company had taken over 
ail the business and contracts, and that the paymènts of royalties and 
sàlary to' Hibbard were being made by the tiew conipany. Hibbard 
denied.all this. Thèse witnesses testified orally before thé chancellor. 

^His' estimate of the credibility of thè company's witnesses should not 
be' overturned 6h accotmt of mère nurpbers. ' But further, Allen's 
story is 'incoiï'sistent with the ' documentary and other uriquestionable 
évidence' ih the record. 

It is hardiy crédible t^at Hibbard w^ould hâve assumed the attitude 
he did throiigliout tlie correspondence if he knew and kneW that Al- 
len knew that the pbsitioh was f al se in fact. It iSmore incrédible that 

.Àliën over his signature should hâve repeâtedly acquiesced in such an 

' assurhption. ' '' .' .' ..:[. 

Evïery outwârd sign indicated that the business was beîng carried 

■çriby the ôl.d company. In the Chicago office the li'cénsë to act as a 
corporation, îri Illinois, procured by the olcl company,' was displayéd 
oh thé wàll asTong as Hibbard remained. ' The new côtapàhy'did not 
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take out an Illinois license until after this suit was started. At Akron 
no changes were made. No deed of the plant f rom the old company 
to the new was put on record. Sîgns, stationery, books, bank ac- 
counts, continued the same. 

The alleged estoppel is particularly predicated on Hibbard's réten- 
tion of a check of February lOth. True, on January 27th Hibbard had 
written to Allen that within the last few days he had heard in the Ghi- 
cago office that the old company had surrendered its charter and gone 
out of business, and that the new company was manufacturing his 
devices without any Hcense from him. But he made that the reason 
for demanding that he be informed officially and at once as to the 
truth of the report. The preceding correspondence had ail been con- 
ducted on the basis of Allen's représentation that the 'assignment of thé 
contract was a matter of the future. In Allen's letter of February 4th 
he virtually repeated thé représentation and assured Hibbard that no 
transfer would be attempted without his written consent. When Hio'- 
bard received and retained the check of February lOth, he had had 
no letter answering his demand of January 27th. The check itself 
was upon the form of the old company, bore the name of the old 
company signed by the same officer, was drawn upon the same bank, 
and exhibited the number 1.5,694 in séries with former checks. Hib- 
bard's attorneys (having failed to learn by examination of records or 
otherwise that the transfer of the business had in fact been niade) 
advised him that the old company, though formally dissolved, could 
still do business not inconsistent with winding-up, including the right 
to keep his contract alive by making the stipulated payments and the 
right to assign his contract with his consent. 

So ail the circumstances, we think, corroborate Hibbard's déniai of 
any knowledge on his part that the old company had gone out of busi- 
ness and that the check of February lOth was drawn against the funds 
of the new company. There is, therefore, no substantial basis for 
challenging the dismissal of the cross-bill and the rejection of the 
second défense. 

Regarding the first défense : 

With the other matters eliminated, the case stands simply as an in- 
fringement suit against a stranger. 

Hibbard claims that he was entitled to a decree on the pleadings — 
that after the company in its answer admitted that the old company 
was his licensee and was manufacturing devices which it put forth as 
the devices of the patents, and that the new company had taken an 
assignment of the license and was making and selling the same devices 
that the old company had made and sold, it was no longer incumbent 
on him to introduce proof of infringement in fact. We do not con- 
sider this a fair construction of the answer. If ail matters relating to 
the license were stricken out, the answer would still contain the distinct 
averment of noninfringement, and thus an issue of fact would be 
joined, under which Hibbard would hâve the burden of proof. Such 
a défense i% not waived by pleading a further défense of license, for 
the latter défense is not a confession of infringement in fact. The 
179 F.— 54 
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défendant thereby merely takes the légal position that the complainant 
by reasonfof^ the license is precluded frbni chargihg inîringement. 

If the suit were against the old-company for furthér royalties, that 
Company would be estopped from contending that the deyicës stamped 
and put forth by it as the patented devices were not in truth within the 
patents. èprouU v. Pratt (C. C.)'97 Fed. 807; Piaget' Novelty Co. v. 
Headley, 108 Fed. 870, 48 C. C. A. 116. But, as totheiiew company, 
Hibbard cannot both deny the relation of Hcensor and licènsee and 
also claim the benefit of the estoppel that would arise from the 
relationship. 

The company asserts that the record is bàrren of proof that the de- 
vices made by it are in façt covered by thé patents. We find it un- 
necessary to set forth the items which hâve led us to believe that a 
prima facie case was made, for, when the company offered compétent 
évidence to support its claim of noninfringement, the court sustained 
Hibbard's objection, and the company was nôt permitted to go into 
that défense at ail. Hibbard's objection was that the testimony was 
immaterial and was offered too late. Thé court ruled that "under the 
pleadings the testimony would not be material to any issue, so the 
objection is sustained." Order of proof was within the discrétion of 
the court; but the objection as to time was in effeet overruled. The 
refusai to hear the company's évidence was basèd on a construction of 
the pleadings which, in our judgment, involved substantial error. 

As to the cross-bill, the decree is affirmed; as to the bill and the 
défense of noninfringement, the decree is reversed, with the direction 
to grant the parties leave to take proofs. 



NBUROSUTHER v. MINERAL POINT ZINC CO. 

(Circuit Court of Appeals, Seventh Circuit. January 20, 1910. Pétition for 

Rehearing DeniedJune 10, 1910.) 

■ No. 1,627. ^ 

1. Patents (§ 16*) — Invention— Nature of Patentable Invention. 

A mère carrying fovwaid or new or more extended application of ttie 
originaltliought', a change only in form; proportions, or degree, the substi- 
tution of équivalents doing substantially the same thing in the same way 
iby substantially the same means with better résulta, is not such inventiôti 
as will sustain a patent. 

[Ed. ISf6te.--^For other cases, see Patents, Cent. IMg. § 15; Dec. Dlg. § 
16.*] . ■ . 

2. Patents (g 328*)>^-Invention—Regenebativk Retobt-^Heating Ftisnaoes. 

The Neurëutber patent. No, 666,390, for a regerièratiye retort-heating 
furnace, is for a zinc-snieltlng .furnace differiug from the Siemens fur- 
nace of the prior art only by increasing the nuinbér of ports in the com- 
bustion-chamber from One to three and also the tiumber of retorts, Js vold 
for laek of patentable invention, especially in view of the building and 
use by the patentée for several years l)efore the application was flled of 
two-port f urnapes. 

Appeal from' the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. • 

In Equity. Suit by Charles F. Neureuther against the Minerai 

•For other cases see same topio & 5 numbbb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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Point Zine Company. Decree for défendant, and complainant appeals, 
Affirmed. 

The appellant, as patentée and owner of letters patent No. 6(56,390i Sied hîs 
bill agalnst the appellee to enjoin an alleged infrlngement of clalms In the 
patent ; and upon final hearlng of the Issues the bill was dismissed for want 
of equity. This appeal Is from the decree thereupon. 

The patent Is entltled an "Improvement in Regenerative Retort-Iïeating 
Furnaces" ; was issued January 22, 1901, on an application flled August 1, 
1900, and the objects are thus stated: 

"My invention relates to regenerative furnaces for heating zinc-dlstilling 
retorts and other like retort-furnaces ; its object being to provide a means in 
such a furnace for the higher and more even heating of the retorts, and there- 
fore the more even distillation of the material oontalhed within the retort 
and greater proportionate recovery of zinc or other substance from the ore or 
other material under treatment. The difBculty In the ordlnary regenerative 
zine-distlUing furnaces hâs' beeri that the zine ore contained in the upper tier 
or tiers of retorts bas not been as highly heàted as that contained In the lovs^- 
er tler or tiers thereof, so that the timie requlred for distilllng the zinc from 
thé charge bas been longer than désirable, and there was llablllty of some 
zinc remaining in the orei By the présent Invention the retorts within the 
chambers ôf thèse regenerative furnaces ean be more highly and evenly 
heated, and therefore the more rapid and perfect distillation Of the zinc or 
other yapor from the charge contained in the retort be obtalned." Also thls 
furthér stdiement: "I also flud it practicable to émploy at least one more tier 
of retorts in the furnace as compared with the refeenerative furnaces In use 
prior to my invention and to beat the samè Without appréciable increase in 
fuel, so increasing the output and reducing the cost of distillation." 

The drawing illustra ting the invention is as follows: 
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852 179 FEDEKAL REPORTEK. 

The following Is fhe description In tlje spécification: . 

"In tlie furnace illustratéd the regenerators 1, 2, 3, and 4 are located under 
the combustion-chamber, 5, and this construction , is considered the more dé- 
sirable, because the flues enter the center instead of the ends of, the combus- 
tion-chamber. The combustion-chamîber, 5, is formed of tlie sldë wallg, which 
are provlded with cast-iron f rames comprising the vertical plates, 6, and hori- 
zontal plates, 7, supported In any sultable way and held in place by the buck- 
staves, 8, whieh buclistaves also support the roof, 9. Extending Up within the 
combustion-chamber, 5, is the central di vision- wall, 10, which is provlded with 
ledges, ïl, on which the Inner ends of the retorts, 12, rest, the outer ends of 
the retorts resting upon the horizontal plates, 7, above referred to. This di- 
vlslon-wall, 10, extends up toward the roof, and so divides the combustion- 
chamber, 5, into two compartments, 13 and 14, which communlcate with eaeh 
other above the division-wall, and, as showu in the drawing, each compart- 
nient contains flve tiers of retorts, , 12, such retorts extending up close to the 
roof, 5. - 

As shown In the drawing, the furnace is provlded on each side of the cen- 
tral wall, 15, with twth gas and air regenerators, having the air-regenerator, 
1, and gas-regenerator, 2, on one slde thereof, and the air-regenerator, 4, and 
gas regenerator, 3, on the other side thereof, thèse regenerators leading 
through the regular pits to the ordlnary reverslng valves, which are not 
shown. A séries of flues, 18, connected alternately with the air and gas re- 
generators on one side of the furnace, extend upwardly on one slde of the 
center of the partition-wall, 10, and a slmilar séries of flues, 19, connected al- 
ternately with the air and gas regenerators on the other side of the furnace, 
extend upwardly on the other slde of the center of sald partltion-wall. The 
flues, 18, lead through the ports or openlng, 20, into the base of the combus- 
tion-chamber, 13, and then extend upwardly within the division-wall, 10, to- 
ward the upper end thereof, and are provlded with the ports, 22 and 23, open- 
ing Into the compartment, 13, of the combustion-chamber at différent heights 
and among the tiers of retorts, as shown, and aeting to carry the gas or the 
air within such flue toward the upper end of the chamber before it passes 
into and forms combustion within the same. In the same manner the flues, 
19, lead through tUe ports or openings, 21, into the base of the combustion- 
chamber, 14, and then pass upwardly within the dlvIsion-wall and open by 
ports, 24 and 25, at différent helghts into the compartment, 14, and among the 
tiers of retortà in such compartment. It Is to be noted that the ports, 20 and 
21, are of greater area than the ports above them. They are so constructed, 
because It is desired to throw the main volume of gas and air and the flanie 
and beat from the combustion thereof into the lower part of the compart- 
ment to clrculate in the open space, 26, before rlsing among the retorts, the 
heat belng supplemented by the combustion of the gas and air enterlng at dif- 
férent heights, as above deseribed, and economy of fuel belng thus obtalned. 
The lower portion of the division-wall, 10, Is made sufflclently thlck to inclose 
and protect the flues, 18 and 19, and thelr ports ; but the upper part, 27, 
thereof is made of less thiekness, as shown, and this provides for the use of 
longer retortS in the upper part of the furnace. 

"The retorts Illustratéd are the ordlnary zlnc-distilling retorts, which are 
usually cyllndrlcal In cross-section, closed at one end, as shown, and carryhig 
at the other end the nozzles or condensers, 28, the spaces around such retorts 
and within the frames, 8, belng then closed by flre-clay or any other llke way, 
so as to seal the retorts and the Inner ends of the nozzles In the furnace- wall. 
Beyond the nozzles métal fume-coUectors, 29, may be employed, If necessary. 
It is évident, however, that the arrangement of the retorts In the furnace wlU 
dépend upon the material under treatment, and the connections for the carry- 
ing ofC of the vapors, fumes, or gases may be arranged as found most sultable 
for the purpose." 

The clalms are: 

"1. A retort-heating regeneratîve furnace having a combustion-chamber, a 
vertical wall extending upwardly into the same and dividiug It into two com- 
partments, and servlng with the outer walls to support the tiers or rows of 
retorts, and regenerators communlcatlng with the compartments of the com- 
bustion-chamber, each regenerator having a port enterlng the base of the com- 
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partmeiit on one side of the division-wall, and flues extending upwardly frora 
sald ports within such division-wall and opening at différent heights Into tlie 
compartment, One set into one eompartment, and the other set into the other 
compartment, .substantially as set forth. 

"2. A retort-heating regenerative furnace having a corabustion-chamber, a 
vertical wall extending upwardly into the same and dividlng it into two com- 
partments. and serving with the outer walls .to support the tiers or rows of 
retorts, and regenerators communicating with the oompartments of the com- 
bustion-ehamber, each regenerator having ports entering at the hase of the 
compartment on one side of the division-wall, and flues extending upwardly 
from said ports within such division-wall and opening at différent heights 
into the compartment, one set Into one compartment, and the other set into 
the other eomimrtment thereof , the ports opening into the base of the combus- 
tion-ehamber being larger than the ports opening at différent heights above 
the same, substantially as set forth." 

For défenses, numerous prior patents are exhibited to prove that the al- 
leged "invention was substantially anticipated by the prior art," and it is 
contended that the devlce "is destitute of patentable novelty" — in référence 
to which the controlling facts.are stated in the opinion. 

Charles C. Buell, for appellant. 
Edward Rector, for appellee. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

SE AMAN, Circuit Judge (after stating the facts as above). The 
patent in suit, No. 666,390, was issued to the appellant January 33, 
1901, for an "improvement in regenerative retort-heating furnaces," 
having spécial référence to zinc-snielting furnaces. In the light of 
the prior art, including the conceded facts of regenerative zinc-smelt- 
ing furnaces in prior use for many years, the test of patentable novelty 
in the appellant's device rests on a single feature — disclosing a "three- 
port" form of such furnace, as distinguished from the "one-port" 
and "two-port" forms in prior use — with no serious complications 
of fact involved in the inquiry. 

For recovery of metallic zinc, after treatment of the ore in a cal- 
cining kiln to drive oS. the sulphur, réduction or "distillation" in a fur- 
nace is the zinc-smelting provision of the patent device; and the 
improvement is in the way of saving loss of zinc which occurs in dis- 
tillation, said to arise in escaping either volatilization or condensa- 
tion. The furnaces employed for this zinc-smelting process hâve been 
of two différent types : (a) The earlier, known as the Belgian direct- 
fired furnace; and (b) Siemens' gas regenerative retort-heating fur- 
nace, invented by Dr. Siemens and patented in British patent No. 
1,575, May 31, 1869, as "improvements in calcining and smelting 
ores," etc.; and the type adopted for improvement in Neureuther's 
patent (No. 666,390 in suit) is Dr. Siemens' invention, which shows a 
single horizontal row of ports opening into each of the compartments 
of the furnace — corresponding to the lower ports (Kos. 20 and 21) 
of Neureuther's patent — known as the "one-port" furnace. 

The patentée, Neureuther, is superirltendent of the furnace depart- 
ment of the Illinois Zinc Company, at Peru, and has been such super- 
intendent since 1869. In his plant Belgian furnaces were originally 
installed, but in 1877 he introduced a Siemens furnace, later instal- 
ling two others of like one-port type — operated conjointly with their 
Belgians — each having three horizontal rows of retorts in each corn- 
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partment (instead of four rows as shown in Siemens' patent draw- 
ing),which are heated by the combustion of air and gas admitted 
through the single rows of ports. Thèse one-port fumaces are re- 
ferred to in the record as fumaces Nos. 1, 2 and 3. In 1892, they 
installed an additional Siernens' type of furnace, provided with two 
horizontal rows of ports opening into each compartment (the upper 
ports half the size of the lower) and four rows of retorts instead of 
three — referred to as two-port furùacç No. 4 — and in 1893 a duplicate 
thereof was installed, called No. 5. . Two of the one-port fumaces 
(2 and 3) were changed to two-port fumaces in 1894 and No. 1 was so 
changèd'in 1897-^in eaCh instance making four rows of retorts and 
two rows of ports on, eaçh side, increasing the number of retorts 
from 144 to 192. Thus five two-port furnaces were in opération 
(with the first one in usé about seven years), when a sixth furnace was , 
added in 1899, provided with a third row of ports and a fifth row of re- 
torts (No. 6) which was the structure described in the présent patent, 
for which Neureuther's application was. filed August 1,, 1900 ; and in 
référence to such structure, it may; well be remarked that no déviation 
appears ffom the prior two-port form, except the additional rows of 
retorts and ports, of like size and form with the upper rows of the 
two-port furnace, together with raising the arch, sufïiciently for their 
accommodation. During 1900 and 1901 the fiye two-port; furnaces were 
changed over by raising the arqh and adding the fifth.rovj'of retorts 
and third row of ports, conformingto, No. 6; and in 1903 a seventh 
three-port furnace was built, called No. 7. , i . 

Through the above-recited évolution, of furnace building and tj-ial, 
in the plant of the Illinois Zinc Company, Neureuther achieved supe- 
rior results in the three-port form of furnace, as an improvement both 
on the original Siemens device and on his own two-port furnaces, 
after the latter had continuedin praçticâl opération for, about seven 
years. The outcome of his efforts wâs. an improved zinc-smeltjqg 
furnace of the Siemens type, and its superiority over other forms of 
furnace, at least in economy of fUel and space, appears from the testi- 
mony. Were the new andl useful qualities of the three-port furnace, 
therefore, the test of patentability, no difficulty would appear in up- 
holding the patent ; but invention is the test which must be applied, 
and for solution of that inquiry under the facts stated, we believe one 
rule to be well settled and applicable, namely: That "a mère carry- 
ing f orward or new or more extended application of the original 
thought, a change only in form, proportions, or degree, the substitu- 
tion of équivalents doing substantially the same thing in the same way 
by substantially the sanie meains with better results, is not such in- 
vention as will sustain a patent." Smith v. Nichols, 21 Wall. 112, 
119, 22 L. EdL 566; 8 Notes U. S. Rep. 389; Wilce v. Bush Temple 
of Music Co., 134 Fed. 389, 391, 67 C. C. A. 371. 

The disclosure! of invention in tliis patent, beyond that of the Sie- 
mens patent, is stated in the appellant's briéf to réside in the foHowing 
statement of the spécifications: ' 

"Plues extendlrig upwardly within such divlsion-wall aud opening at différ- 
ent heights into the comhustlon-chamber, one set Into one compartment and 
the other set into the other compartment thereof, so that the gases and flame 
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vvlll enter the oombustion-cliaiuber at the baise of one coinpartnient aud at 
différent iK>ints above tbe base witliiii the mass of retorts." 

And the contention is, in substance, that the heat was thus evenly 
distributed and utihzed, greatly improving distillation in the retorts, 
and saving the overheating and breaking down of retorts under the 
prior methods. 

While it satisfactorily appeàrs, as we believe, that the one-port 
arrangement G f the Siemens patent was insufficient for this désir- 
able even distribution of the heat, and that âdditiohal ports, with ad- 
ditional height for the retort-heating chambers, tend to better dis- 
tribution, we are of opinion that the problem thus presented was 
solvedi, except it may be in degree, by the two-port furnaces, which 
were installed and constantly used iti thè plant for a period of seven 
yearg prior to the patent device. Ji thèse changes of structure to that 
end amount to invention — in the light of numerous patents introduced 
showing like provision in other types of f,urnace — it became vested 
in the public through such use, and the above-stated rule governs 
alike whether the prior conception rests in the Siemens patent or in 
such public use. Smith v. Nichols, ante. 

The only departure from the Siemens patent in either of thèse new 
forms of furnace introduced by the appellant, as before statedi, is in 
the combustion-chamber, niaking additional ports and retorts, with cor- 
responding increase in the height of the chamber ; and both departed 
alike, except in degree. The testimony in référence to the practical 
opération of the two-port and three-port furnaces respectively is con- 
vincing that both were substantial improvements over the primary de- 
vice, and that the three-port is the superior form. It is not convincing, 
however, that the two-pôft furnaces were impracticable for the im- 
provement sought, in bettçr distribution of heat, nor that they failed 
to dlisclose the means to that end. The facts in: évidence, showing 
both theii" length of actual service and efficiency, and their rétention in 
service long after the three-port furnace had demonstrated îts value, 
are more persuasive upoh that issue than the oral criticisms which 
are now ofifered^ as to their defects, unsupported by other évidence. 
They clearly anticipate the above-stated claim of invention in the 
thrëe-pbrt deyice, and the multiple-port conception therein (1892) hav- 
ing become public property, was not patentable subject-matter in 1900, 
when the application- was filed for a patent. The alleged improvement 
then made was the expédient of' the mechanic, carrying out the orig- 
inal conception as exëmplified by the testimony of appellant's con- 
structiori engineer, that the change was made "simply to run the fur- 
nace more economically; that is, to get more retorts on the same 
ground, the same space." It provided 720 retorts in No. 6 and 800 in 
No. 7, whereas, each of the first three two-port furnaces had only 384 
retorts, , ; 

We are of opinion, theref ore, that the grant of a patent was unau- 
thorized, and the decree accordingly is afïirmed. 



856 179 FEDERAL REPORTEE. 

STAR MFG. CO. v. CRBSCENT FORGE & SHOVEL GO. et al. 

(Circuit Court of Appeals, Seventli Circuit. April 19, 1910.) 

No. 1,647, 

1. Patents (§ 75*)- — Validity— Pbiob Use. 

The commercial use of a macliin,e tor more than four yeavs, although 
Its opération was unsatisfactory to tJie inventer, leading to fréquent ex- 
periments to improve the eombination and flnally to tlie addition of an 
élément of sucli value that a patent was applied for, was an abandon- 
nient to tlie public of the invention so far as it was embodied in the eom- 
bination bef ore the addition of sjich jjnprovement, and invalidâtes a 
claimof the subséquent pijitent froni which the new élément is omitted. 

[Bd. Note.— For other «ases,, see Patents, Cent. Dig. §§ 93-97 ; Dec. Dig. 

Abandonment of Invention, see iiote to Ilayes-Young Tie Plate Co. v. 
St. Louis Transit Co., 70' C. G. A. êi] 

2. Patents (§ 328*)— Pbior Usé— Ùpsetting Machine for PlowSÏï'ares. 

The Clark patent. No). 734,161, for an upsettlng machine for plowshàres, 
claim 1, Is void for prier public use for more than two years of the eom- 
bination claimed therein. ' 

Appeal froin the Circuit Court of the United States for the South- 
ern District oflUinois. ' 

Suit in equity by the Star Manufacturing Company against the 
Crescent Forge & Shovel Company and O. B. Thorp, Decree for de- 
fendants, and complainant appeals. Affirmed. 

The appellant. Star Manufacturing Company, was substituted as complain- 
ant-^through its purchase of the patent in suit— in the place of the Weyborn 
Company, original complainant in a bill filed against the appellees, alleging 
Infringement of letters patent No. 734,161; and this appeal is ffom a decree 
on final hearihg, dlsmissing the bill for want df équity. The patent referred 
to was issued tp W. A. Clark July 21, 1903 ; oà an application filed April 17, 
1903, for "upsettlng machine for plowshàres." Its si>eciflcations state: 

"The object of iny invention is the production of a itiachine for upsettlng, 
and thereby thickenlng, the oblique ends of plowshàres to adapt such upset 
plowshare ends to be more perfectly and flrmly welded to their landsides; 
and it consists, essentially, of a longitudinally-slidable carriage carrying two 
sets of rolls, in f orm f rustums of cônes, each set nlounted at substantlally 
right angles to the other, the bases of the set of horizontal rolls belng upper- 
most and the tops — small ends^ — of thp set of vertical rolls being adjacent to 
and very neafly in contact with the edges of the hases of the horizontal rolls. 
For the carriage described above a traek is provided; also a holder to sup- 
port the plowshàres whlle beiug upset. Suitable niechanism for operating the 
reciprocating ca,rriage is likewise requisite." 

The several parts of the machine are shovi'n in drawings and degeribed with 
références thereto, including "a presser-foot rlgidly connected with and pro- 
jecting from the longitudlnally slidablé carriage * • * in front of the up- 
settlng rolls, ♦ * * and into close proxiniity to the upper face of the 
plowshare." ,- 

And it is further stated in the spécifications: 

"By reason of the thiuness of a plowshare, that it may not be too clumsy 
and heavy, and the difficulty of maintaining it at a welding beat for a suffi- 
cient length of time, on the one hand, and the danger of burning the métal 
composing it, on the other, the welding of the same to a land.side is a difficult 
opération, and when the welding is accomplished the thickness of the share 
at and about the weld is usually considerably dlminished. By upsettlng the 
oblique end of the share a greater b<xly of métal is brought together at the 

•For other cases see same topic & § ntjmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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place of weldlng, thereby reducing the difficulty of the opération and leaving 
its thlckness ample along the Une of the weld between the share and land- 
side." 

Three claims are contained In the patent— whereof clalms 2 and 3 include 
the above-mentioned "presser-foot" in the combination— but infrlngement is 
asserted only in respect of clalai 1, whieh reads: 

"1. In a machine for upsetting plowshares, in combination, a longltudinally- 
slidable carriage, two sets of upsettlng-rolls in form frnstums of a cône — each 
set mounted thereiu, at substantially right angles to the other set, the bases of 
oneset of rolls belng horizontal and uppermost, and the tops or small ends of 
the other set of rolls being vertical and adjacent to the bases of the horizontal 
rolls and very nearly lu contact with the edges thoreof, a track for the car- 
riage to travel upon and a holder to support a plowshare while itis belng 
upset, substantially as and for the purpose specified." 

The questions and facts in controversy which are involved for considération 
on this appeal are stated in the opinion. 

Otto R. Barnett, for appellant. 
George B. Gillespie, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after statmg the facts as above).. The 
patent in suit, No 734,161, is for an "upsetting machine for plow- 
shares," issued to W. A. Clark, July 31, 1903, on his application filed 
April 17, 1903, and the utility is unquestionable of the means described 
for making plowshares in finished condition, to be sold as "commercial 
shares" for replacing those which hâve been worn out in use. Its im- 
provement over prior patents in évidence, for like object, is undoubt- 
ed, although any mvention which may be disclosed in the combination 
is of narrow scope. The défenses set up against the appellant's bill 
for infringement were; (1) That the patent was invalid for want of 
novelty and invention; (2) that the device thereof was not înfringed 
by the appellees' machine ; and (3) that the patent device was in public 
use for more than two years prior to the application for a patent. On 
final hearing the bill was dismissed for want of equity. As the charge 
of infringement rests alone on claim 1, with no dispute in référence to 
the alleged infringing structure, the inquiry hinges on the scope and 
validity of that claim. 

The spécifications of the patent (and as well the claims) limit the al- 
leged mvention to a combination of varions means in a machine (as a 
unitary structure) for making plowshares, and patentability of the 
device rests àlone on invention and novelty in such combination of 
éléments — conceded to be severally old — in the patent structure as an 
entirety. Its mechanism is not complicated, consisting of a slidable 
carriage and track for horizontal travel, upsetting rolls, holder for the 
plowshare and a so-called "presser-foot" to prevent buckling up of the 
métal in the process of upsetting. The main éléments (and only ones 
in controversy) are : (1) The means for upsetting the métal to make 
the desired form of plowshare, consisting of two sets of rolls — shown 
in the patent as two upper and three lovver rolls — "in the form of 
frustums of cônes, which operate respectively and simultaneously up» 
on the edge and side of the share ;" and (2) co-operating means, de- 
scribed as "a presser-foot rigidly connected with and projecting from 
the longitudinally-slidable carriage in front of the upsetting rolls and 
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into dose proxijnity ï.otlie upper face of the plowsharè." The testi- 
mony submitted on behalf of the appellant (patentée) dwells upon 
this presser- foot provision as the culminating- feature of the invention, 
which made the machine a sUccess, E^fter the inventor had devised and 
used upsetting rolls alone as the néw means for making plowshares 
wherein fault had developed in "buckling up" of the métal, causing 
extra v^fork to fit the shares for use. Claims 2 and 3 of the patent in- 
clude this presser-foot in the combination, but it is omitted in the 
enumeratiort of éléments 'set forth in claim 1 as the subject-matter of 
invention 

In the appellees' machine, alleged to be an infringement, neither the 
presser-foot nor any équivalent spécial means for its purpose is em- 
ployed, although its arrangement alone of upsetting rolls ap'pears to 
operate without the above-mentioned defect of buckling. This ma- 
chine — which was made and used in the appellees' shops long before 
the patentée : (Clark) filed his application in the Patent Office — differs 
otherwise f rom that described in the patent in thèse particulars : That 
it has duplicate upsetting means, so that two shares instead of one are 
upset.in one movement of the carriage; that each of thèse means has 
a single upper roll, instead of two, and two lower rolls, instead of 
three, shown in the patent ; that it has a weighted block, to be wedged 
down upon the share to hold it in position, instead of the plate (of the 
patent) clamped on the share by means of a cam lever. The appellant 
recognizes that the appellees are n,ot chargeable with infringement of 
claims 3 and 3, but contends that daim 1 is infringed, and that the 
essence of the invention is thereby appropriated. On the face of the 
patent, force appears for the contention, in substance, that two corn- 
jjination inventions are disclosed, with claim 1 allowed for the primary. 
(operatiye) device and claims 2 and 3 for supplemental improvements. 
Under the undisputed facts in évidence, however, we are of opinion 
that daim 1 cannot be sustained upon such interprétation; that the 
validity of the patent must rest on the combination described in the 
other two claims not infringed by the appellee; and that we are not 
required to ascertain from the testimony whether priority appears in 
the patentée for suçh (assumed) primary invention. : 

The facts referred, to as inçonsistent with the monopoly sought 
under claim 1 are thèse: The patentée, Clark, introduced in the shops 
of the Weyborn Company (the original complainant m the présent, 
bill) a machine, wherein upsetting rolls were substituted for upsetting 
means in prior use, which was completed and in service as early as 
December, 1898 ; and the machine, with rolls arranged substantially 
as described in the patent, was used for upsetting plowshares for a 
constant and growing trade in the product, up to "about June or July, 
1901," when another machine was completed, having the further de- 
vice of the patent called "a presser-foot." It is conceded that the last- 
mentioned machine was the perfeçted combination described in the 
patent^for which the patentée filed his application April 17, 1903-r- 
and that it was used continuously in making plowshares for commer- 
cial sale during the intervening time. The witnesses — patentée and 
several employés of the Weyborn Company — do not furnish definite 
dates for either of the equipments referred to, nor accurate descrip- 
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tions of the first-mentioned machine, nor of alleged changes made to 
improve its opération ; but we believe no later date than above stated 
for commencement of opérations with the first machine is fairly de- 
ducible from their testimony, and the patentee's own version is adopted 
as the best évidence of the date when the patent combination was com- 
pleted and entered into commercial use. Their testimony, however, 
leaves no room for doubt that the machine of 18'98 embodied the com- 
bination set out in claim 1 of the patent, namely, the éléments (a) slid- 
able carriage, (b) two sets of upsetting rolls, each mounted at right 
angles to the other as needful for their function, (c) a holder for the 
plowshare, and (d) a track for the carriage, and that such combination 
was not only operative, but in regular commercial use in the shops 
(successively in one and the other machine) during a period of four 
years and more prior to the application for a patent. 

The above-mentioned use of the machines successively appears from 
many pages of testimony, introduced by one and thé other party upon 
the issue of public use raised by the answer, as affecting the validity 
of the patent, and the évidence is discussed entirely in that view in ail 
the briefs. Counsel for the appellant contends, in substance, there- 
upon: That it establishes the unsatisfactory opération of the earlier 
machine throughout its use ; that a considérable portion of the shares 
made therewith were defective, having a crimp or buckle in their up- 
set edges which required extra work to fit theni for sale) although the 
major portion of the product was free from fàult; that the patentée 
was constantly working over the machine and devising means to cor- 
rect this failure, succeeding therein only when he introduced the 
"presser-foot" in 1901 ; and that ail such preliminary use was expéri- 
mental, not within the inhibition of the statute. In référence to the 
ultimate combination (daims 2 and 3), we assume that the défense of 
abandonment to the public, in commercial use for more than two 
years, is not proven ; that the machine was not perf ected earlier than 
June, 1901, and such prior use of the combiiiation as may be inferred 
from the testimony was expérimental in its nature, not ariiounting to 
abandonment of the invention. This view, however, does not include 
the first machine, which plainly was a complète and operative' embodi- 
ment of the alleged primary invention (of claim 1), nor the transfer 
and use of ail of its means, as an entirety, in the new combination. In 
so far as the patentée exercised invention therein, it was completely 
formulated ànd disclosed in the machine of 1898, and it is immaterial 
that its opération was unsatisfactory to him, inducing fréquent experi- 
ments to improve the combination. His undoubted élection to use the 
invention, independently and commercially, over four years before ap- 
plying for a patent, followed by at least two years of such use in the 
first machine, constitutes an abandonment thereof to the public. Smith 
& Griggs Mfg. Co. v. Sprague, 1^3 U. S. 249, 355, 8 Sup. Ct. 123, '31 
L. Ed. 141, 11 Notes U. S. Rep. 415 ; Eastman v. Mayor, etc., New 
York, 134 Fed. 844, 858, 69 C. C. A. 638. So that claim 1 furnishes 
no support for the charge of infringement. 

We are bf. opinion, therefore, that the appellant's bill was rightly 
dismissed, and the decree, accordit^gly^ is afflrmed. 
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MEYERS V. SKINNER et al. 
(Circuit Court, E. !>. New York. May 31, 1910.) 

Patents C§ 801*) — Suit fob Infbinoement— Peeliminabt Injunction. 

A' prelimlnary injunction wlll not "be grauted to restraiu alleged in- 
fringement of an unadjudicated patent of récent date, where tlie défenses 
involve issues of fact, and where complainant cannot in any event be sub- 
jected to more than a small amount of damages before the case can be 
heard on the merits. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 489-405; Dec. 
Dig. § 301.» 

Grounds for déniai of prelimlnary injunctions in patent iufringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Equity. Suit by Willard F. Meyers against John R. Skinner, 
Percy C. Skinner, and John J. S. McFarland. On motion for pre- 
Hminary injunction. Motion denied. 

Henry D. Williams, fOr complainant. 
Johnson & Galston, for défendants. 

CHATFIELD, District . Judge. The complainant seeks an injunc- 
tion pendente lite upop a patent based upon certain improvements in 
the essential parts of a device for casting steel teeth to be used in 
sawing stpnë. Uneut-, diamonds are embedded in the teeth, which are 
revolved by. méahs of an appliance similar to a circular saWj and the 
rough edges of the diamonds do the actual cutting. 

The patentée (who filed his application on the 16th day of Decem- 
ber, 1908, and received the patent, No. 932,488, upon the 31st day of 
August, 1909) successf ully met in the Patent Office the questions of 

.anticipation ffom the Hubert patent. No. 383,088, May 1, 1888, the 
Foerster, No. 340,204, April 20, 18.8,6, and the Myer patent. No. 387,- 

: 986, August, 1,4, 1888, which last was a prior patent for a mold to be 

, used for e^actly similar purposes. . 

The ne\y pa,tent„ therefore, co^yered in terms both an improvement 
in the consteuçtiqri oi. certain parts and also the combination of known 
éléments with ;thQse improved parts.. The patentée claimed, and the 
patent ipresumptively establishedl, the invention by this combination of 
a.new prinpiple rather than a différent or improved way of carrying 
out.exactly the.old method of th'e earlier Myers patent. 

The time whiçh has elapçed since the issuance of the patent has not 
been sufficient to allovv events which wouldfurnish satisfactory proof 
of acquiçscence on the part of the public. The narrowness of the field 
of opération and the nature of the subject-matter of the patent is such 

, that it falls (directly within the décision in the case of Wright v. Paul- 

..han (C. C.) m Fed. 261. 

The défendants herein separately deny their joint participation in 
the acts claimed to be inf ringéments, they dény the validity of the pat- 
ent as to invention, patentability, andi novelty, and in addition one of 
Ahe défendants daims to be the actual inventer, thus taking issue with 
the claims of the complainant and with the presumption afforded by 
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the allowance of the patent. The défendants further allège that they 
obtained the drawings for their devices, and actually had models made, 
prior to the application of the complainant for his patent. But they 
do not furnish any testimony, by way of statements of fact, Which 
would indicate that their ideas were not obtained froni the complain- 
ant's devices themselves, during the two years preceding the applica- 
tion for the patent. 

A cursory examinàtion of the patent and of the prior art, as well 
as of the drawings submitted, would indicate that the défenses of in- 
vention and patentability are not likely to be sustained, and that the 
diecision of the Patent Office was correct in allowing the patent to the 
complainant. This . merely substantiates the assumption of validity 
which the issuance of the patent and the possession of the letters pat- 
ent give to the complainant's claims and rights. 

The issue as to whether the complainant or the défendants are the 
real inventors, and hence whether the patent was valid as an invention 
of the complainant, can hardly be determined upon the présent afii- 
davits, although again the method of défense and the relations of the 
défendants to the business of the complainant do not impress the 
court with the feeling that this défense will succeed, unless strong évi- 
dence is brought in support of it. 

The entire situation is one in which the court would feel inclined 
to grant relief in the way of temporary injunction to the complain- 
ant, if the patent were not so récent, and if the situation of the parties 
were not such that a speedy détermination on the merits is of more 
importance than the temporary préservation of what may ultimately 
appear to be the complainant's rights. 

In the case of Karfiol v. Rothner, 131 Fed. 777, this court attempted 
tô provide for a sirnilar situation by ordering the défendants to give 
a bond, unless an injunction should issue. No bond was given, and 
an injunction pendehte lite ultimately did issue. But the course of 
procédure was such as to indicate that, the difficulties considered were 
not obviated either by the provision for the bond or the temporary in- 
junction, and no practicar advantage, especially in view of the com- 
parativeiy çmàll amount bi damage that can be prdven upon référence, 
would seem to resuH from such practice. On the other hand, with 
an unadjudicated patent, where the défenses invblve such pure ques- 
tions of fact as whether the complainant was the individual inventing 
the device, the court is unwilling to issue a temporary injunction, and 
thereby caiise severe loss to the défendant if his position should be 
substantiated, when the interval before final hearing néed not be great. 

It is stated in the afïidavits that the testimony will be completed 
during the month of July, and the court would prefer to set the case 
down for final hearing immediately upon the completion of the tak- 
ing of testimony, than to décide, under the. présent circumstances, that 
the complainant is reaspnably certain to prèvail. 

The motion will be denied on condition that the testimony be com- 
pleted andthe case submitted before August 1, 1910. 
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SKINNER V. FEANËLIN COUNTY, ^ ^ 
(Circuit Cîourt, E. D. lUlnols. June 28, 1910.)' ; 
1. CoNSTiTUTiONAii Law (| 43*) — Peeson Entitled to Baise QtJESTiow— Es- 

TOPPEL. 

Where, In procéedings on bonds Issned by a county In ald of a ;-ailroad, 
the county Invoked the jurisdlctiôn prima facle conferred by a statute, by 
which unknown bondholders were made parties, and service thereon had 
by notice by publication, it was npt ip a position to argue thiat the court 
had no Jurisdiction, because the statute was unconstitutional. 

[Ed. Note. — For otlier cases, see Constitutional Law, Cent Dig. g 41; 
Dec. Dig. § 43.*] 

S5. Damages (§68*) — Interest. 

Where bonds and coupons Issiied In' ald of an Improveraent contraeted 
for interest at the rate 'Of 8 i)er cent., conditlonal "on the présentation 
and surreuder at the pla;ce in the city of Kew Yprfc,, where the t-reasurer 
of tlie State of Illinois pays tlie Ipterest and debt qf sald state, of the 
couiwns hereto attachèd as thëy severally becomé due," and they were 
' not so presented, the rate of 8 per cent., >*hich wâs not usurlous when the 
«ontract was issued, did not apply, and the holdef was entitled only to 
Interestilncidental as damages in the case, apd not by virtue of the con- 
tract, so tbat the rate would be 5 instead of 8 per cep,t. 

[Ed. Note.— For other cases,, see Damages, Cent Dig. §| 141-143; Dec. 
' ■ Dig. § 68.*] . - u w 

'.Action by EHzabetb Skinher; against the County of ^Franklin. Judg- 
ment for plaintifï. ' .i ~~ ~' 

Wîlliam Jack and I. C. Pinkriey, for plaîntiff. 
Joplin & Spiller and Wâlter C. Lihdley, for défendant. ' 

WRIGHT, District Judge , ^orally). This suit j's brougbt upon 25 
bpnds issued by the défendant 5n aidpf the Belleville & Eldorado Rail- 
road under an àct of the General Assembly of, the state of Illinois of 
1861 (Priv. Laws 1861, p. 485). It is not my purposc to enter into an 
elaborate discussion of thê questions argued iri this case, or to give a 
neat opinion upon any of tliç questions involved, but merely to indicate 
in a gênerai way the réasdns of the court for its conclusions. 

In the argument of the case àt bar counsel for the plaintiff conceded 
that 10 of the bonds in suit were bût of thé case, and thàt.there could 
be no recoyery upon them, for the réason, as I understood the cotirisel, 
that the évidence shoyvs that the 10 bonds so eliminated were owned 
and in the possession of the plaintiff at the time pf the decree or ad- 
judication in thé case' pf, Franklin County V. Unknown Bondholders, 
hereafter to be rhore specifically referried to, and at sucb time she, the 
plaintiff, was a rionresident, df the state pf Illinois, and for that reason, 
in the opinioii' of thé cçù'nsêl, the court iri the case referréd to obtained 
no jurisdiction ûf her, ot of thé bonds that she at that tirne owned. At 
the time of the decrte ih the case of Franklin County v. Unknown 
Bondholders, dècided by thé Circuit Cour.t of thé United Sltates for the 
Southern District of Illinois, thé remaining 15 bon|ds involved in this 
suit wef« owriéd ànd pds'séssed by Andrew Pmcknêy, thcn a résident 
and a citizen of Peoria, 111. He made no personàl appèarà'nce, either in 

*For other cases see sama toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the State court, while the suit was pending there, or in the fédéral court 
after its removal. It was said in the argument by counsel for the plain- 
tiff, as I understood them, that but for the decree of the United States 
Circuit Court in the case of the County of Franklin v. Unknown Bond- 
holders there could be no recovery upon the 15 bonds remaining in this 
suit. And it is contended that by that decree an estoppel was created 
against the county of Franklin, by force of res judicata, from denying 
the validity of the bonds in question. And the case of the County of 
Franklin v. German Savings Bank, 142 U. S. 93, 13 Sup. Ct. 147, 35 
Ed. 948, is referred to as sustaining this position. If the deckion in 
that case is applicable to the bonds now in suit, there is no question that 
the défendant is estopped from further litigating thèse bonds. 

It is contended by the défendant, however, that case can bave no 
application in this case, for the reason, as argued by counsel, that the 
court had no jurisdiction of Pinckney, nor of the bonds then owned by 
him, and now involved in this suit ; that the statute of Illinois by 
which unknown bondholders were made parties, and service thereon 
had by notice by publication is invalid as in contravention of the Con- 
stitution, in that it deprived Pinckney of his property without due pro- 
cess of law. Without attempting to reproduce the argument by which 
this proposition is sought to be maintained, or that by which it is 
claimed to be ref uted, I merely pass it with the observation that défend- 
ant invoked the jurisdiction prima facie conferred by the statute, and, 
having obtained a différent resuit than expected, is in no position to 
question its own voluntary action or proeeeding instituted by it, where, 
had Pinckney appeared in fact, and by proper amendment been made 
party by name, there would now be no ground upon which to rest the 
argument now insisted upon by the défendant. 

Pinckney, after this decree, gave the bonds to the plaintiff, who is 
his daughter, in part distribution of his estate. Whether the fact that 
no diversity of citizenship existed between the défendant hère and 
Pinckney at the time of the decree by which it is claimed the bonds 
were validated is a question to be hère considered has not been raised 
or argued, and I express no opinion upon it. The Circuit Court of the 
United States for the Southern District of Illinois gave its décision, 
Judge Humphrey presiding, that the défendant was estopped, in the 
case of Furry v. Franklin County, by force of res judicata of the 
decree alluded to in the case of Franklin County v. Unknown Bond- 
holders. A writ of error was prosecuted on that judgment to the Cir- 
cuit Court of Appeals, but was there dismissed, without a décision up- 
on the merits. See 144 Fed. 663, 75 C. C. A. 465. 

The défendant in this case has interposed a plea to the effect that 
the plaintiff is estopped by reason of its having been defeated in an ac- 
tion prosecuted by her in the United States Circuit Court for the 
Southern District of Illinois in the year 1887 for a recovery upon the 
coupons attached to thèse same bonds. Upon an inspection of that rec- 
ord it appears that the former adjudication in the case of Franklin 
County V. Unknown Bondholders was not passed upon or determined 
by the court, and for that reason I am inclined to hold that the resuit 
of that suit is not a bar to this. So, upon the whole case, without 
entering upon further or more elaborate discussion of the questions in- 
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volved, I am înclined tq follow the décision of Judge Humphrey, wha 
had the same facts before him as proved in this case; and, being of 
that opinion, it follows that the plaintiff is entitled to recover in tlïia 
suit upon the 15 bonds remaining after eUminating the 10 bonds con- 
ceded by the plaintiff to beout of the case. ; ' 

It was also conceded by çounsel for plaintiff that the statute of lim- 
itations, having been pleaded in the case, was and is a bar to ail of the 
interest coupons attached to the bonds except the last one. Plaintiff 
insists that she is entitled to recover upon thèse 15 bonds of $1,000 
each, and the last coupons thereon of $30 each, with interest at the 
rate of 8 per cent, per annum. Under the statute of Illinois, as I 
understand it, it was lawîvd at the time thèse bonds were issued to con- 
tract for 8 per cent, interest. Hence such contract was not then usuri- 
ous. But, upon an examination of the bonds and coupons the contract, 
rate of 8 per cent, was a conditional one, namely : 

"On the présentation and surrender, at the place in theclty of New York 
where the Treasurer of the state of Illinois pays the interest and debt of said 
State, of the coupons herëto attached as they. severally become due." 

Therefore I am of the opinion that the contract rate of 8 per cent, 
has no application to thèse bonds, or to the coupons thereto attached, 
after maturity. Being of that opinion, the plaintiff would be entitled 
only to interest incidentally as damages in the case, and not by virtue 
of any contract. Hence the rate of interest would be 5 per cent, in- 
stead of 8 per cent. 

Judgment may therefore be entered in this case for the amount of 
the 15 bonds, and the last coupons of $30 each thereto attached, with 
5 per cent, interest from the dates of their respective maturity. 



In re C. K. HUTCHINS CO. 

(District Court, W. D. New York. May 7, 1910.) ^ 

No. 2,615. 

1. Bankbuptct (§ 228*) — Report of Référée— Ooncltjsiveness. 

A referee's report, on conflictlng évidence, In favor of a créditer, on 
an issue aâ to whether a sale of machlnery to a bankrupt was absolute or 
conditional, wUl be affirmed, in the absence of a clear showing that it 
was erroneous. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 199; Dec. 
Dig. I 228.*] 

2. Bankbuptcy (§ 140*) — Conditionai, Sale Contract — OwneBship or Goods. 

Where there was an understanding, at the time certain rnachinery was 
delivered to the bankrupt, that it should be incumbered by a conditional 
sale contract, the seller's rights were not aÉfected by the fact that the 
conditional contract was not signed untll six months after the liiachinery 
was delivered, or that the sale was pursuant to a secret understanding 
between the parties. 

[Ed. Note.-^For other cases, see Bankruptey, Cent. Dig. § 109; Dec. 
Dig. § 140.*] 

•For other cases see same topic & } numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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In the matter of the C. K. Hutchins Company, bankrupt. On péti- 
tion of créditer for deliyery of certain machinery alleged to hâve 
been sold to the bankrupt pursuant to a conditional sale, and not paid 
for. Referee's report affirmed. 

Kenefick, Cooke & Mitchell, for petitioner. 

Thomas E. Lawrence, for trustée. , 

HAZEL, District Judge. The entife controversy hinges upon the 
conflicting testimony of Mr. Coupai and Mr. Hutchins. The peti- 
tioner claims that the motor and compensator were delivered and in- 
stalled on the expreSS understanding that a lease or conditional sale 
contract shoûld later be executed. The trustée claims that the bank- 
rupt declined to purchase under contract of sale, or with the under- 
standing that title should remain- in thevendor until the debt was ful- 
ly' paid, and, in short, that the motor was acquired by the bankrupt 
absolutely free from lien of any kind. 

It would serve no useful purpose to specifically allude to the discrep- 
ant versions of the transaction. The référée has had the benefît of 
hearing the witnesses testify, and he has decided the disputed question 
of f act adversely to the trustée, and in favor of the petitioning créditer, 
holding that the sale was conditional, and that the title in fact was 
not to pâss until full payment of the purchase price. In the absence of 
a clear showing that this finding was erroneous, the court must pré- 
sume itto be correct. On examining the testimony, the court is un- 
able to say that the décision on the facts is manifestly erroneous. 
Certainly there are circumstances which would incline the court to a 
similar conclusion as that reached by the référée, had the matter corne 
before it in the first instance. That the conditional salé contract was 
signed by the bankrupt about six months after the motor was deliv- 
ered, or that the sale was under a secret understanding with him, is of 
no material importance, if it is true that such understanding at the 
time of delivery was that the articles should be incumbered by.the 
conditional contract. 

Under the circumstances, the case is controlled by Hewit v. Berlin 
Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986, and 
New York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 
481, 50 E. Ed. 782, and not by the adjudications cited in the brief of 
counsel for trustée, holding that an unfiled chattel mortgage is void 
as against creditors. 

The report of the référée is affirmed. 



UNITED STATES v. BUFPALO COLD STORAGE CO. 

(District Court, W. D. New York. April 30, 1910.) i 

Food (J 12*) — Shippinq Adtjlteeated Foods — Statutes — Pebsons Liabib. 

The fédéral pure food law (Act June 30, 1906, c. 3915, 34 Stat. 768 [tJ. 
S. Comp. St. Supp. 1909, p. 1187]), providing that any person who slutll 
ship or deliver for shipment, from any state or territory to any other 

*For otber cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to dat«, & Rep'r indexe» 
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Btate or terrltory, kw foods, drugs, medlclnes, or Uguor, etc., a4ulteratea 
or xulsbraaded, shpll be gullty of a.misdemeanor, is nO)t Umited to a man- 
ufactuiiej: or dealer, but applies as well to à waréhousémân sUlpping adùl- 
teratédor' mlsbranded goods from one State to anothei^i i : 

[Ed. Note. — For other cases, see Foodi Dec. Dlg. § 12.*'] ' 

On demurrer to indictment of the Buffalo Cold Storage Company 
for violating the pure food law. Deinurrer overrûled. 

John Lord O'Brian, U. S. Atty. ^ , 

Kellogg & Baker, for défendant. 

HAZEL, District Judge. The demurrer of the d§f«pdant, Buflfalo 
Cold Storage Company, to the indictment, is predicated p.po,n the claim 
that the statute (Act June 30, 1906, c. 3915, 34 Stat.7«8 [U. S. Comp. 
St. Supp. 1909, p. 1187]) entitled "An act for preventing the manu- 
facture, sale, or transportation of adulterated, misbranded qr poison- 
ous or deleterious foods, drugs, medicines and liquors, and, for regu- 
lating traffic therein', and fOr other puposes," was intended solely to 
apply to a manufacturer or dealer, and, as it is, not charged in the 
indictment that said défendant was either a manufacturer, owner, or 
dealer in the commodity, the indictment is f atally def ectiy,e and must . 
be dismissed. 

With this contention I do not agrée. The statftte forbidding the 
act provides that: ^ ; : , 

"Any person wlio shall shlp or dellver. for shipment froMiany state or ter- 
ritory, etc., to any other state or territory any such article so adulterated or 
misbranded shall be gullty of a misdemeanor." 

Coricededly the shipment and delivery of the corrimodity for trans- 
portation from Bufïaib to Pittsburg in adulterated or impure condition 
is within the letter of the statute. It is unquestionably true that the 
inhibition of an act triay be so plainly eïpressed by'a statute that he 
who runs and thinks may comprehénd its complète inîjliort and still 
not be within the contemplation of the lawmakers ; but the provision 
under considération does not fall within, this class. ' Congress by its 
en.actrnent intended to promote honesty and f air d^^Iihg in trade and. 
securè to the public pure and wholesome food and'drugs, and man- 
ifestly there must be a reasonable construction of thè''àct to carry out 
the intention of Congress in this regard. There is nothing in the 
act whîch will resuit in any absurdity or lead to injustice or oppres- 
sion, as was the case in Church of the Holy Trinity v. United States, 
143 U. S. 457, 12 Sup. Ct. 511, 36 t. Ed. 226, and other cases of 
similar description cited in defendant's b.rief. 

I hâve carefully read the excerpts of the debates in Congress on 
the subjectprior to the passage, of the act, and I think frop what was 
said by Senators ,Reyburn and Money that the prohibition was ex- 
pressly couched ifi broad lànguage to include those who ship or de- 
liver fot .transportation commodities of the chàÎTiçter forbiddeh by 
the statute. It is quite true that warehousemen : who deliver such 
commodities for transportation may not hâve knowledge of the del- 
eterious character of the food and may be wholly innocent of crim- 

*For other cases se* aame topic & i nvmbicb lu Dec. & Am. Dlgs. 1907 to date>'& Rep'r Indexes 
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inal intent; but this is a question which may be safely left to the 
trial jury. The indictment charges the offense in the bnguage of 
tlie statute, and particularizes the nature of the offense in such a way 
as to apprise the défendant as to what he will be required to meet 
on the trial, and under the authorities this is sufficient. Ledbetter 
V. United States, 170 U. S. 606, 18 Sup. Ct. 774, 42 L- Ed. 1163 ; 
Armour Packing Co. v. United States, 309 U. S. 56, 28 Sup. Ct. 
428, 62 L. Ed. 681; Burton v. United States, 202 U. S. 344, 26 Sup. 
Ct. 688, 50 E. Ed. 1057. 

The demurrer is overruled. .; 



LUBB V. PHILADELPHIA RAPID TRANSIT CO. 
(CiBçuit Court, E. D. Pennsylvania. May 16, 1910.) 
No. 732. ■ 

New T;eial (§14*) — Gbounds— Theoby of Cause, 

Where a street car passenger sued for injuries alleged to hâve been 
sustained in a collision, and the évidence showed that the collision was 
purely nominal, and that plalntiff could not hâve been injured by the 
impact, plaintlff and his witnesses having deliberately committed them- 
selves to the theory that his injury was the resuit of a collision, he 
was not eutitled to a new trial, in order to establish a cause of action 
on the theory that his injury was the resuit of fright at what he had 
reason to believe would be a dangerous collision. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. § 20; Dec. Dig. 
§ 14.*] 

At Law. Action by Charles Eube against the Philadelphia Rapid 
Transit Company. Verdict for défendant, and plaintiff moves for a 
new trial. Denied. 

Walter Thomas, for plaintiff. 
Russell Duane, for défendant. 

J. B. MePIiERSON, District Judge. The plaintiff, who had been 
a passenger irrone ôf the defendant's cars, sued for personal injuries, 
and put his cause of action upon a violent collision of the car with a 
passing wagon : 

"Nevertheless, the said défendant, its duty in this respect whoUy disregard- 
ing and neglecting, so negligently, and careiessly operated said car on Girard 
avenue, whereby it, the said car, by reason of the carelessness and négli- 
gence of its servants or employés so violently struck a wagon, throwing the 
said Charles Lube with greàt force against the .seat of said car, causing great 
physical injury, and wrecking his nervous System, and thus incapacitatin-g 
him from the, day of his injury to the day of his death from doing any labor 
and making a helpless invalid." 

At the trial he attemptpd to prove the collisiojj,,, and asserted that 
the violence of the impact had painfully injured.his body, and had 
thus done much^harpi to-his nerves. But the overwhelming evidçnce 
on behalf of the défendant showed that there had been.no collision 
whatever, saVe of a purely nominal character, and .that the plaintiff 's 

'For other cases see same toplc & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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stoi^ wàs apparently the product of his fancy. The pliysîcians, his 
owîl as well as the def endant's, agreed that he was suffering f rom 
hysteria; and the jury, disregarding the strong appeal to their sym- 
pathy that was made by the plaintiff's déplorable condition upon the 
witness stand, followed properly the nearly irrésistible testimony and 
rejected his claim. Upon the argument of this motion, the cause of 
actioii declared upon was abandoned, and it was urged that the 
pla;intiff's injury was the resuit, not of bodily harm, but of fright at 
what he had reason to believe would be a dangerous collision, al- 
though the actual impact was so trifling as to be barely perceptible, 
and that he should be permitted to try the case over again upon this 
new theory. I do not feel called upon to discuss the elaborate brief 
of his counsel, in which the numerous and somewhat conflicting déci- 
sions upon the subject of injury from fright are carefully collected and 
considered; for such an injury was not the ground of recovery that 
was relied upon at the trial, and, indeed, it can hardly be said to need 
considération even upon this motion. For, assuming, as I must as- 
sume, that the plaintifif and the other witnesses who hâve given their 
respective accounts of the occurrence hâve already told us what they 
each believed to be the truth, I do not see how the plaintifif upon an- 
other trial could possibly account for his condition upon the ground 
of fright, unless he should then testify to radically différent facts from 
those to which he has deliberately committed himself . In my opinion, 
one careful and thorough investigation has been made of the plaintiff's 
story, and no reason appears for afïording him the opportunity to try 
a second experiment. " 

The motion is refused. 



AMERICAN ICE 00. v. POCONO SPRING WATER ICB CO. et al.; 

(Circuit Court, E. D. Pennsylvania. May 24, 1910.) 

No. 19. 

L Courts (| 805*)— Fedebai, Courts— State Law as Rule or Décision-. 

Tlie meftstire of damages for evlcting a lessee under a lease of lands In 
Pennsylvania applied in a suit in the United States Circuit Court should 
be the rule adopted by the Suprême Court of that state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 9C9- 
971 ; Dec. Dig. § 365.* 

I State laws as rules of décisions in fédéral courts, see notes to Wilson 
T. Perrin, 11, Ç. C. A. 71 ; Hill v. Hite, 29 C. 0. A. 553.] 

2. 1.ANDL0RD AND TENANT (§ 180*) EVICTION— MEASURE OF DAMAOE. 

Grdinarlly a lessee's measure of damage for wrongful éviction is the 
considération pald by the lessee; but, where the éviction is due partly 
or whoUy to the lessor's fraud or collusion, a différent rule governs. 
' [Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
753-727 ; Dec. Dig. | 180.*] 

8. LandloeD And Tenant (| 180*) — Eviction— Damages Beoovebable. 

A lessee wrongfuUy evicted is properly allowed the cost of removing 
from the preuiises and an allowance for failure of considération of his 
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agreement to assume coutract obligations as a part considération for 
the lease. 

[Ed. Note.— For otlier cases, see Landlord and Tenant, Cent. Dig. §§ 
723-727; Dec. Dig. § 180.*] 

4. CosTS (§ 172*) — ATTOiîiVEY's Fées— RiGHT to. 

On a blU for an accounting for the beuefit of creditors, no fee should 
be allowed défendants' counsel, where they were engaged solely in de- 
fendlng thelr individnal clients from personal liabillty. 
[Ed. Note. — For other cases, see Costs, Dec. Dig. § 172.*] 

In Equity. Bill by the American Ice Company against the Pocono 
Spring Water Ice Company and others. On exceptions to the mas- 
ter's report. Decree directed. 

Frank R. Savidge, Henry R. Edmunds, and John G. Johnson, for 
complainant. 

Ira J. Williams, Aaron Goldsmith, and Simpson & Brown, for de- 
fendants. 

J. B. McPHERSON, District Judge. The facts of this case are 
stated in a former opinion, reported in 1G5 Fed., at page 714. I was 
in a good deal of doubt at that time what measure of damage should 
be applied, and only with some reluctance reached the conclusion that 
one of the éléments was the value of the unexpired term. The master 
was right in following the court's instruction upon that point (what- 
ever his private opinion may hâve been), and, while I am now obliged 
to disagree with him, I do so only because further examination of the 
question has convinced me that I should myself hâve followed the 
Pennsylvania rule. The point arises under a lease of lands in Penn- 
sylvania, and the rule of the state court should be adopted. That 
rule is definitely announced in Eanigan v. Kille, 97 Pa. 120, 39 Am. 
Rep. 797, and I therefore rely upon the authority of that case, and of 
the numerous kindred décisions referred to in the défendants' brief, 
to sustain the proposition that, where an éviction has broken the 
lessor's covenant for quiet enjoyment, the measure of damage is ordi- 
narily the considération paid by the lessee. Where the éviction is 
wholly or partly due to the fraud or collusion of the lessor, a différent 
measure is proper ; but, as the Suprême Court of Pennsylvania has 
decided that no fraud is to be found in the présent case, Lanigan v. 
Kille furnishes the rule that should be applied. But I see nothing 
in that décision to prevent the allowance under the facts in proof of 
two other items, about which there is évidence, namely, the cost of 
removing from the premises, and the partial failure of considération 
growing out of the Van Orden litigation. Based upon thèse sums, 
I think the complainant is entitled to a decree. 

I agrée with the master that no fee should be allowed to the défend- 
ants' counsel. They hâve been engaged neither in raising nor in 
protecting a fund for the benefit of creditors. They hâve been solely 
occupied in defending their individual clients from personal liability, 
and to thèse clients they must look for compensation. 

The interlocutory decree — to which neither party made any objec- 
tion in this particular — describes the fund to be accounted for as 

•For other cases see same topic & § ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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composed of two items, $50,350 and $14,338;8lV making an aggregate 
of $64,588.81. A decree niay be drawn making distribution of this 
sum in accotdance with this opinion; one-half of the costs of the 
entire proceeding, including the fee of the examiner and master, 
to be paid by the complainant, and one-half to be paid by the de- 
fendants. 



In re GREEX. 

(District Court, W. D. rennsylvauia. April 27, 1010.) 

No. 5,167. 

Bankrtjptcy (§ 19G*) — Administration of Estate— Liens on Property of 
, Bankrupt— ^Staying I'boceedings for Enfobcejient. 

The lien of a judgiiient and exécution against a banlcrupt for a fine 
imposed for illégal liquor selling is not excepted froni the opération of 
Bankr. Act .Tuly 1, 1898, c. Ml, § G7f, 30 Stat. ,r.(>,-> (U. S. Comp. St. 1001, 
p. 3450), providing that ail liens obtained tUrough légal proceediiigs 
against à person wlio is insolventat any time within four luonths jn-ior 
,to the flling of a, pétition in liankruptcy sliali be deeraed void in case he 
, is adjudged a bankrupt; and hence the exécution will be stayed pending 
thé bàilkruptcy proceeding, whether the claini for tho fine is provaWe or 
not, and whether it will be alïected hy tlie discharge of the bankrupt. 

■ [Ed. Kote.— For other cases, see Bânkruptey, Cent. Dig. §§306-316; 
Dec. Dig. § lOG.*] 

In the irnatter of the bânkruptey of Garfiekl Green. Heard on cer- 
tificate by the. rëferee. Décision of référée setting aside restraining 
prder reversed, and restraining order reinstated. 

T. iH. W; Fergus, for the Commonwealth of Pennsylvania. 

ORR, District Judga:^ This matter cornes before the court upon cer- 
tificate by the référée. It appears that the commonwealth of Pennsyl- 
vania, on February 21, 1910, recovered a judgment against the bank- 
rupt and issued an exécution thereon. The judgment appears to hâve 
been recovered in the court of common pleas of Washington County. 
The basis for, the judgment, however, is a fine imposed upon the bank- 
rupt by the court of quarter sessions of that county for illégal liquor 
selling,' etc., which fine and costs were certified from the court of 
quarter : sessions into the court of common pleas in pursuance of an 
àct of the assemblyof Pennsylvania. 

The bankrupt filed his voluntary pétition some 10 days after the 
issuance of the exécution upon the judgment, and at his instance an 
injunction issued to restrain proceedings upon said exécution. Sub- 
sequently, , upon application of the district attorney of Washingron 
county, representing the coinmonwealth of Pennsylvania, the référée 
revoked the order staying that exécution. From the décision oï^ the 
référée revoking; such order the matter now comes to the court. '^ 

The grounds for thereferee's décision seem to be that the daim of 
thé commonwealth, being a fine, is riot a provable claim in bânkruptey ; 
thatinot being provable, it will not be afïected by a discharge of the 
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bankrupt ; and that, not being provable and not affectèd by the dis- 
charge of the bankrupt, the remédies provided by the state of Pennsyl- 
vania for the recovery of the judgment should not be affectèd by the 
bankrupt act. 

It does not seem to us necessary to détermine whetlier or not the 
judgment in favor of the commonwealtli is provable, or whether or 
not the claim would be affectèd by the discharge of the bankrupt. It 
is sufficient to note that tlie commonwealth of Pennsylvania has recov- 
ered a lien upon the bankrupt's estate within four months prior to 
the filing of the pétition in bankruptcy. I am satisfied that section C7f 
of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 505 [U. S. 
Comp. St. 1901, p. 3450]) makes no exceptions in favor of any lien 
creditor whose lien has been obtained through légal proceedings 
against the bankrupt within four months prior to the filing of the 
pétition, other than such person who may hâve obtained title Ijy virtue, 
of such proceedings and has been a bona fide purchaser for value with- 
out notice or reasonable cause for inqiiiry. It is not pretended that 
the commonwealth of Pennsylvania has obtained titlif by virtue of the 
légal proceedings. At most, the commonwealth has a lien by judg- 
ment and as well by exécution, and the order restraining the common- 
wealth of Pennsylvania from proceeding thereon should not hâve been 
rescinded. 

The purpose of the bankrupt act would be destroyed in this pro- 
ceeding, if the commonwealth of Pennsylvania should realize the full 
amount due her upon the judgment at the expense of other creditors 
of the bankrupt, and particularly so if the claim of the commonwealth 
will not be discharged, while the daims of otlier creditors would be. 
It is not necessary to détermine whether or not the claim of the com- 
monwealth is provable, or whether it will be affectèd by the discharge 
of the bankrupt, if a discharge be granted. 

The restraining order should be reinstated. To this extent the déci- 
sion of the référée must be reversed. 



In re DAVIS. 

(Diistrict Court, W. D. l'eiinsylvaum. April 28, 1010.) 

Ko. 4,018. 

Bankruptot (§ ."ÎTS*) — Administration of Estate— Claims Aoainst Estate. 

A claîui b.v tlie veiulor of liuul agtiin.st a bankrupt pnrchasejr for 
the balance of the priée due, less tlie value of the laud, will not fie al- 
lowed, where the trustée has delivereil and the vendor bas accejjted a 
quitclaiui deed to the land ; the coiitract of sale to the bankrupt being 
thereby virtuall.v rescinded. 

[Ed. Note. — Fur other cases, see Banlirnptcy, Dec. Dig. § î!18.*] 

In the matter of the bankruptcy of liarry Davis. Heard on certi- 
ficate of a référée. Décision of référée, refusing the claim of Thomas 
Kenyon, sustained. 

*For other cases see same topic & § kumbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Marron & McGirr, for claimant. 
S. S. Robertson, for trustée. 

ORR, District Jndge. This matter cornes before the court upon 
a certificate by W^ti, R. Blair, Esq., one of the référées in bankruptcy, 
as to whether the claim of Thomas Kenyôn should be allowed as a 
claim against the estate. The referee's opinion is as follows: 

"On May 28, 1908, Thonins Kenyon flled a proof of claim, clalming the siim 
of $52,174.41, alleged to be tlie purcliase nioney for certain lands sold to tlie 
b'anlcrupt, and eosts and taxes pald by the cUiiniant thereon, less the vnliia- 
tion of ,the land» to wit, . .?7(),000. Objection was niade to this claim, and at 
the hearlng the following appeared: Some tinie prlor to the baulcruptey tbe 
claimant sold to the banknii>t a lot in the city of Allegheny under an article 
of agreement whieh Davis refused to carry out. The claimant thereuiwn flled 
a bill in equity in the court of connnon pleas of Allejçheny county, which was 
so prosecuted that a decree of spécifie iierformance was entered, orderlns Da- 
vis to pay the purcliase motiey aceordlug to tl;e terms of the sale. Subse- 
quently the buildings on the premises were bnrned down, and a very large 
amount of insurance money was reallzed and pald to Mr. Kenyon, which, on 
belng brought to the attention of the court of common pleas, resulted in a 
modiflcation of the decree by crediting the amount of the insurance money on 
the purehase money as appeared just to the court of common pleas. The 
claim Lere is for the balance of the purehase money, taxes, etc., as already 
stated, less the alleged value of the real estate. 

"ïhe decree of spécifie performance above nientioned provided that Kenyon 
should deed the property to Davis upon the payment of the purehase money. 
Mr. Kenyon has never deeded the property to the bankrupt, and the purehase 
money was never paid to him. At the hearlng liefore the référée the claimant 
treated the claimi as if the contract between the claimant and the bankrupt 
liad been exeeuted, and that the tltle had passed to Davis, and he (Kenyon) 
had as security for the balance of the unpaid purehase money the land in 
question. The record further shows that on the pétition of Mr. Kenyon the 
trustée has been heretofore authorized to exécute a quitclaim deed to Mr. 
Kenyon, reliuquishing any tltle that niight hâve passed to Mr. Davis, the 
bankrupt, under the articles of agreement. At the hearlng before the réf- 
érée some testlmony was otfered, both on behalf of the claimant and on behalf 
of the trustée, to show the value of the property, and the testlmony varied 
from' $40,000, the lowest estimate furnished on behalf of the claimant, to 
$110,000, which was tlie higliest estimate furnished ou behalf of the trustée. 
The référée is of opinion, mider the authorlty of Wolfe's Appeal, 110 Pa. 12G, 
20 AU. 410, that this claim cannot be allowed. The contract tetween Kenyon 
and Davis was wholly executory, and uuder this authorlty the claimant is 
not entitled to prove his claim hère. 

"The claim of Thomas Kenyon is refused." 

It is not necessary to add much to what the référée has already said. 
It was admitted at the argument by counsel for Kenyon that the quit- 
claim deed which the trustée was ordered to exécute and deliver 
was exeeuted and delivered and accepted by Kenyon. Therefore 
there then became a reunion of the équitable with the légal estate in 
Kenyon. This, under the authorities, works a rescission of the ex- 
ecutory contract of sale. The référée cited Wolfe's Appeal, 110 Pa. 
136, 20 Atl.,410, without showing its application to this case; but it 
supports the principle that where the équitable and légal estate be- 
come reunited there is virtually a rescission of the contract. That case 
holds that this is ahvays the case where tlie vendor himself becomes 
the purchaser. In this case Kenyon became the purchaser of the 
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équitable title of Davis by virtue of the deed from Davis' trustée in 
bankruptcy delivered to Kenyon and accepted by him. 
The décision of tiie référée should therefore be sustained. 



WARK V. MOORK. 

(Circuit Court, E. V>. Peinisylvania. May 17, 1910.) 

No. 708. 

CoNTEACTS (I 240*) — Building Materials— rERSONs Liable. 

Where plalutifï becanie a subcontractor to furiiish part of the labor 
and materials for tlie construction of a building, under a construction 
Company with which défendant had no indlvidual connection, and the 
ouly proof of défendant'» substitution for the cou.structlon company was 
an alleged agreement by defendant's partner, who was without authority 
to act except for the interests of the firm, which had notl;iing to do with 
the construction of the building, défendant was not liablé on plaintiff's 
contract. 

fEd. Note. — For other cases, see Contracts, Cent. Dig. § 1125 ; Dec. Dig. 
§ 240.*] 

At Law. Action by W. Ë. Wark against William G. Moore. Ver- 
dict for plaintiff, and défendant moves for judgment nothwithstand- 
ing the verdict. Granted in part. 

Thos. Raeburn White, for plaintiff. 
Henry P. Brown, for défendant. 

J. B. McPHERSON, District Judge. So far as the Wolf building is 
concerned, the plaintiff's right to recover dépends primarily upon the 
question whether the défendant Moore originally made the contract 
to erect that building. He is sued as an individual, and therefore an 
individual liability must be proved. After an attentive study of the 
stenogràpher's notes it is my opinion that no évidence whatever 
exists to justify a finding that such a contract was made. There is 
a little évidence that the contract was regarded as belonging to the 
firm (of which the défendant was a member) that did business under 
the partnership name of "William G. Moore" ; but, as I think, not 
even a scintilla exists that William G. Moore as an individual ever 
made an agreement to erect the W^olf building, or, indeed, either of 
the other buildings referred to in the évidence. 

Further, the plaintifï's proposai to become a subcontractor upon the 
Wolf building was made to, and was accepted by, the Reinforced 
Cément Construction Company, with which the défendant had no 
connection of,any kind ; and the plaintifï's case cannot possibly be 
maintained vmless Moore as an individual (whether or not he had 
originally undertaken the building in that character) agreed to, step 
into the place of the Reinforced Cernent Construction Company, and 
thus to become liable upon this subcontract. It is not contended 
tliat the défendant made any such agreement of substitution person- 
ally; but the plaintiiï claitns that the' substitution was agreed to 

•For other cases see same topic & S kumbeb in DeciSsAm.iDigs. 1907 to 4ate, & Rep'r Indexe» 
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by.RusselI Smith as' the defendant's agent. ' Bat" liet'e: : again the 
plaintiff's case breaks' down, as it. seems to me. There as ,no évidence, 
either strông or- weak, that Smith had any, authority to bind the 
défendant as an individual in this, or in any other, matter. lie had 
authority to some extent to bind the défendant as one of the partner- 
ship in which they both were members, but only in partnership af- 
f airs ; and the partnership related soltely to two other buildings, and 
not to the Wolf building at ail. The partnership did inot extend to 
that building, and Smith had no. authority otherwise to act as the 
defendant's agent in référence thereto. The plaintiff's remedy would 
seeni to be for g'pods sold and delivered' against the corporation 
that signed the contract, erected the building, and used the plaintiff's 
labo-r and material.; Jn my opinion, the défendant did none of thèse 
things. , •■ 

The défendant concèdes that the finding of the jury is right in 
part;' and, tg'àvoid^thé needless formality of a second trial, I shall 
therefore venture to make the following somewhat irregular ordçr : 

For the. sum thus .admitted to be due, $-100.68, the plaintiff may 
enter judgment, without préjudice to his right to prosecute a writ 
of error against the, judgment to be entered under the remaining 
clause of the brder. 

As to the rest of the verdict^ — $3,404.19 — the clérk is directed to 
enter a judgment in favor of the défendant notwithstanding the 
verdict. ' ." 



■ ■ '■ In re TIIOJIPSON. 

(District Court, W. D. Pennsylvaiiia. April 14, 1910.) 

' ;_■'"'■■'; ■■ ; Xo: 4,840: '' , .y \ ; ;; ■; 

1, Baçîkbupxct <§ 97*)TnlNvoi,UNTARï Peockedincs— Exjl,>ïixation of Bank- 

.BfjPT. ,>^,,;.. . ^, . .. .■. ■■ .riL ^ 

, :■ . .Af», ,a,i,lfi^e(l baiikrupt, caiinot be subjected to, e,\auiiirat}on on jvritteTi 
,' liïterrtigàtoi?ies befôve adjudication at tlie iriétànt'ë of petitioning ci-ed- 

■■■"ïforsL ''^ ; ' '■■ ■ ■ ■ . ■ ■'; ' ■■' ■ ■■■■' ■' ■' ■''[■- 

'■ [M;' Note.— For othéi-' cases, see BanlïruptCy, Cent. Dig. § 139; Dec. 

_ :. Dig:ti§, 97:*]^ , ; ; . ., :' . : , , • 

2.' Courte (§90*) — KtJLESOF Décision— Psevious DÉfcisioïï as CoNtKOLtiNG. 
A United States District Court is bound by the fleciglôns of the Circuit 
■ 1; Court ofAppeals io the same circuit. i 

il: .( [Ed.; Note.^For other cases, see Courts, Cent. Dig. § 327; Dec, Dig. 

,,:;. ;§.9(3.*1.,,, r, ' . ;, ^ . ■. , ,, , ; ■; • ; . ... 

/' liiiihè iiiàttér of the bankruptcy of F. T. Thompson. On pétition 
î'of a riilèto show cause why thé alleged baiikrupt should not be at- 
"tâchéd fàr'cohtempt fot^ failiiig to answer interrogatories by. petitibn- 
;ing credîtôts. Pétition réfused. 

- C p. Gillespie, for creditors. 

,,• W.-,S. Mavey and li. 3. Cook, for bankrupt. - 

*For other céisés seesame topic & § ni/msbr In Dec. & Am. Digs. 1907 to date, & Rep'T Indexes 
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ORR, District Judge. To the original pétition the bankrupt filed an 
answer, denying insolvency, and demanding a trial by jury. No fur- 
ther steps were taken in the case until the petitioning creditors applied 
for a rule upon the bankrupt to show cause wliy he should not be at- 
tached for contempt for failing to answer certain interrogatories filed 
by them. The matter before the court is whether or not the court 
should grant the rule to show cause. 

By the interrogatories the creditors seek disclosure by the bank- 
rupt of matters relating to a transfer or transfers of real property and 
disclosure of assets générally. There is no provision in the bankrupt 
law for such interrogatories before adjudication, and ,compulsory 
paroi examination of the bankrupt prier to adjudication, although al- 
lowed at the instance of his receiver in the Second circuit (see In re 
Kleischer [D. C] 18 Am. Bankr. Rep; 197, 151 Fed. 81), is not per- 
mitted under the construction of the bankrupt act by the Court of 
Appeals in this circuit' See Skubinsky v. Bodek, 1?,3 Eéd. 333, 97 
C. C. A. IIG, 2-3 Am. Bankr. Rep. 689.;''Why, then, should the^bank- 
rupt, before adjudication, at the instance of one or more petitioning 
creditors, be subjected to examination upon written interrogatories. 
There seems to be no reason for the one which does not exist fôr the 
other. This court is bound by the décision of the Circuit Court of 
Appeals in this circuit. 

The pétition for the rule is refused. 



m.SLEY et al. v. CITY OP UTIOA et al. 

CITÎ OF UÏICA V. CONSOLIDATED WATER CO. OF TJTICA et al. 

(Circuit Court, N. D. New York. June 7, 1910.) 

1. Courts (§ 414*) — Fédéral Courts— Dismissai. fob Want or Jctrisdiction. 

Where the Circuit Court eau malntaln jurisdiction, if at ail. under Act 
Cong. Mardi .•}, 187.>, e. 137, § 1, 18 Stat. 470 (U. S. Comp. St. 1901, p'. 508), 
giviiig the court original concurrent jurisdiction with the state courts of 
civil suits, where the matter in dispute exceeds, exclusive of interest and 
costs, the sum or value of $2,000, and arises under the Constitution or 
laws of the United States, if it appears plainly, on complainant's own 
showing that the amount in controversy does not exeeed the specifled 
suin, or that complainants hâve not been deprived of their property with- 
out due process of law, it is the duty of the court on its own motion, 
even, to dismlss the suit under section 5, providing that if, in any suit 
commenced in a Circuit Court, it shall appear to the satisfaction of such 
court at any time after the suit has been brought or removed thereto that 
the suit does not really involve a dispute properly wlthin its jurisdiction, 
the suit shall be dismissed. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. % 414.* 
Jurisdiction of Circuit Courts as determined by the amount in contro- 
versv, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling 
Shoe Co. V. Roper, 30 C. C. A. 459.] 

2. Municipal Corporations (§ 901*)^Oox.stitutional Law (§ 283*) — Lég- 

islative Power. 

Where a state créâtes municipal corporations, it may authorize them 
to do things necessary for their welfare and existence, to préserve prop- 

•For other cases see same topic & | ncmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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; ertyîÏTOTn loss or destraction by flre, and to aascss, levy, and eollect taxes 
to pay the expense of so doing, and niay go to any reasonable extent 

, withln the limit of the state Constitution, so long as the TJnited States 
Constitution is uot violated, and Laws New Yorli 1867, c. 393, authorlzing 
the City of Utica to eontract with a waterworks company for a snpply of 
water for extinguishment of tires, to fix and agrée upon the sum to be 
paid therefor, sueh sum to be added each year to the tax anthorized to 
be raised by tlie city cliarter and collected tlierewith, and to malve It ol)- 
ligatory on the company on tlie eontract to fnruish water to the city for 
extinguisliing tires, to extend its mains on such streets as the eouncil 
should designate, and provide suitable réservoirs to eonstantly supjily the 
city with suflicient water to extlnguish tires, was a valid exercise of sucli 
power, being gênerai in application, including ail tires on ail proio€rt,v 
withln the city, and not authprizing taxation by Illégal or arbitrary 
methods nor wlthout due proeess of law. 

[Ed. Kote. — For other cases, see Municipal Corporations, Dec. Dig. § 
961:* Constltutional Law, Cent. Dig. §§ 891, 802, 904-906; Dec. Dig. § 
283.*] 

3. Courts (§ '263*) — Fedebal Courts— Jubisdictios. 

When suit is brought lu the United States Circuit Court, and botli state 
or loc^l questions and fédéral questions are Involved, the fédéral ques- 
tions glve jilrisdictlon, assumlng that the anaount involved is suflicient, 
and the fètleral court may décide the case on the fédéral questions or on 
the local questions alone. If the latter dispose of the whole controversy. 

[Ed. Note'.:i-Fdr other ' cases, see Courts, Cent. Dig. •§§ 799, 800; Dec. 
Dig. § 263.* 

Jurlsdiction in cases involving fédéral questions, see notes to Bailey v. 
Mosher, 11 C. C. A. 308 ; Montana Ore-Purch. Co. v. Boston & M. C. C. & 
S. Min. Co., 35 C. C. A. 7.] 

4. Watebs and Water Coukses (§ 200*) — Contracts— Rioht to Terminate— 

Notice. .;:';■,' 

A eontract between a city and a water company flxed no tinie for ter- 
minatloil therteof, but providetl that the city should pay at the rate and 
on the basis stated, so long as the coinpany should supply water. Held, 
that the city conld terminale the eontract on giving due and reasonable 
notice of its élection so to do. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 200.*] 

5. Specific PkrfoemancÉ (§ 32*)— CoNTKACTS Enfobceabue— Contbact Not 

MUTUALI.y Enforceable. 

Tlte eontract not being mutually enforceable, nelther party could com- 
pel spécifie perl^ormance for ail time. 

[Ed. îs'ote.^T^For other cases, see Spécifie Performance, Cent. Dig. §§ 80- 
, 99; , Dec. Dig. § 32.*] . , 

6. Courts (I 282*) — Feoeral Courts— Jueisdiction— Fédéral Q[testioîî. 

À' city giveu by the state the power to eontract for a supply of water 
for extinguishment of tirés, and to tax property in tlie city to piiy there- 
for, made ahd continued a eontract whieh was unreasonai>le, and pro- 
vided for an excessive compensation to the water company. Tlie state it- 
self had not approved or sauctioned the eontract by its législative, exec- 
: iitivfe, orjudielal authority. Hcld, that anj' illégal act of the city under 
the eontract was donc withont tlie authority of or eontrary to tlie state 
law, and persons who had paid the taxes could not seeli équitable relief 
, in the fédéral court, on the ground of deprivation of property without 
due proeess of la-w. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
,Dig. § 282.*] , 

, 'For other cases see same topic & § numeee in Dec. & Am. Diga. 1907 to date, & Rep'r ludeïes 
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7. Municipal Corpobations. (§ 95C*)^Powebs— Taxation-. 

The power to tax is Inhérent in a municipal corporation duly created, 
whether expressly ^anted or not. 

CËd. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
201(>-2013'; Dec. Dig. § 950.*] 

8. Courts (§ 328*) — Fedebal Coukts— Jukisdiction— Amount in Contro- 

VEBSY. 

The ,amount involved in a suit is not measured by the actual recovery, 
but by the aniount clainied, provided it is claimed in good faith, and is 
not merely a colorable claim to glve the court jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-890 ; Dec. 
Dig.'i 328.*J 

9. Courts (§ 328*) — Fedebal, Courts — Jurisdiction— Amount in Contbo- 

VERSY. 

Several taxpayers cannot unité in one suit, each havlng a separate de- 
mand to reeover baek the taxes paid by them so as to conter jurisdiction 
on the Circuit Court of the United States by aggregating thelr deniands 
to nialîe the amount in controversy wlthin the cognizance of such court ; 
each person having a separate and distinct demand in whlch the others 
are la no way interested. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § SOI ; Dec. Dig. g 
328.*] 

10. SIuNïciPAL Corporations (§ 977*)— Suit to Recover Taxes— IjAciies. 

Lâches In seeklng and enforcing a remedy would bar recovery of taxes 
paid for coini)ensation under a contract between a city and water Com- 
pany, from about 1900, where suit was not brought for nearly 10 years. 

[Ed. Note. — For other cases, see Municipal Cori)oratlons, Dec. Dig. § 
977.*] 

Bill by Edwin H. Risley and others against the City of Utica, the 
Consolidated Water Compaiiy of Utica, and others, in which the city 
fîled a crôss-bill. On motions of the water company to dismiss and 
of complainant Risley to be allowed to discontinue. Motions allowed. 

Risley & Love, for complainants in original suit. • 
Thomas S. Jones and Charles E. Snyder (William H. Corbin, of 
counsel), for Consolidated Water Co. 

George C. Morehouse, for City of Utica. 

RAY, District Judge. Ail the parties of thèse suits are citizens of 
the state of New York, and this court bas and can maintain jurisdic- 
tion, if at ail, under Act Cong. March 3, 1875, c. 13,7, § 1, 18 Stat. 470 
(U..S. Comp. St. 1901, p. 508), which provides: 

. "The. Circuit Courts of the United States shall hâve original cognizance. 
concurrent with the courts of the several states. of ail sults of a civil nature, 
at common law or In equity, where the matter in dispute exceeds. exclusive 
of înterest and costs. the snni or value of two tbousaud dollars, and arises 
under thé Constitution or laws Of the United States * * * or in whlch 
there shall be a controversy between citizens of différent states." 

It is contènded that the amount in controversy does exceed the sum 
of $3,000 exclusive of interest and costs, and that the suit arises under 
the_ Constitution of the United States and présents a fédéral question 
or '(Questions, in that the rights of cornplainants guaranteed by, the 
fourteènth amendment hâve been and are being violated. Said amend- 
ment provides : , , , 

•For other cases see same tqplc & S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'x Indexes 
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"Nor shall any state deprlve any pérson of Ufe, Uberty or property without 
due process of làw, nor deny to any person 'within its jurisdictlou the equal 
protection of the laws." 

The contention of the complainants is that the complaitiant parties 
hâve been and are being deprived of their property by unjust and un- 
lawful taxation by instrumentalities of the state without due process 
of'law in violation of the constitiitiqnal provision referred to, , 

It mùst now appear by some. évidence that the amountin, contro- 
yersy does exceed the sumof $2,000 exclusive, of interest and costs, 
and, also, that the complainants by some act of the state hâve been and 
are being deprived of their property, by means of taxation, without 
due process of law, or this court has no jurisdiction; and when the 
absence' of this îact or thesè façts appeâr plainly and conclusively on 
the.çQilipl^inants' own showing, if they do, it is the dùfy bf the c^urt, 
on its own rnotion, even, to dismiss the suit. ■ ,i. 

The act of Congress provides • 

"Sec. 5. That if in any suit commenced in a Circuit Coul-t '* * « it sliall 
appear to tlie satisfaction 'of'said Circuit Court at any time aftersucli suit 
lias been brouglit or removed thereto tliat sucti suit does not really and sub- 
stantially involve a dispute. or controversy properly within the jurisdiction of 
said Circuit Court, * *, * the said Circuit Court shali proceed iio.further 
therein but shall dismiss the suit or remand it to the court from^ whichit was 
removed, as justice may-require, and shall luake such order as to costs as 
shall. bejust.'^ . . ■ .: i ; ' : . 

There are many cases holding it to be the dyty of the, court uqcjer 
this statule/to dismiss when want of jurisdiction in' thé Circuit Court 
appearS'. It would, it seems to me, be folly to put the parties to the 
delay and expense of a further hearing when this façt àppeàrs on ttife 
complainâht's Own showing. Why a party defendaflt should bè put' 
to his défense when no case of which the court has jurisdiction has 
been made against him^ or when no equity or ground of relief is 
shown, is a proposition not easily comprehended. Allégations in a 
bill of complaint are ohe thing; proof to sustain them is quite an- 
other. The allégations of this bill as now f ramed — and it is quite dif- 
férent from the 6ne first filed — hâve been fullycbnsidered. Risley v. 
City of Utica (G. C.) 173 Fed. 503. ^ 

iThe city ôfiUtica is one of the cities of the state of New York of 
the second class existing under the provisions of chapter 18, Laws 
1862, and the acts amendatory thereof and supplementary thereto. 
The common council of said city has the gênerai power "to establish, 
make and regulate public wells, acqued.ucts and réservoirs of water for 
the conyénience of the inhabitants of the city and its protection against 
fires, and to prevent the unnecessary waste of water." The city has 
no waterworks or réservoirs of its own and dépends for its supply of 
wiater for.domestic and ail public uses, including the extinguishing of 
fire, on the Consolidated Water Company of Utica. That cpmpany 
came into existence in this wày: Pursuant to chapter 154, Laws 
N. Y. 1848, the Utica Waterworks Company was incbrpùrated. The 
West Canada Waterworks Company was organized in May, 1898. In 
November, 1899, the défendant company was organized, and there- 
after the other companies named sold, assigned, and transferred ait 
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théir propertÎÈs and, property rights to the Cotlsûlidated Coftipany. I 
do not fiild any évidence :that thèse trajisfers were madewith bad mo- 
tives, or foràllegitimate purposes, or for the création' of a, monopoly, 
or to enable said' Consolidated Company to impose upon the taxable in- 
habitants of. said city illégal charges or taxation, or to confisçate prop- 
erty. There are no facts proved frôm which thèse conclusions or sim- 
ilar ones can legitimately be drawn. So far as appears, it. vvas a 
business proposition etitered into in good faith with the ejfpectation, 
imdolibtedly, that the cpmpany would make money or obtain a fair 
return on the money invested. I find no fédéral question presented 
by évidence under this feature of the bill. It:is claimed on the one 
hand, and denied on the other, that the contraet hereafter referred to 
was assigned and transferredi tô the Consolidated Company by the 
Utica Waterworks Company, and assumed by it, and that the parties 
havÊ'been acting under it for many years last paSt. Whether or not 
it was assigned or capable of being assigned is a local and state;, not 
a fédéral, question. . 

By chapter 393, L^aws N. Y. 1867, the common council of the city 
of Utica was expressly âuthorized and empowered: to make a. con- 
traet with the said Utica Waterworks Company: (1) For a supply 
of water for the extinguishment of' fires in said city; (2) to fix and 
agrée tipon the sûm to be paid arihually therefor; (3) said sum so 
fixed to be added each year to the tax âuthorized to be raised by the 
city charter of the city and collected therewith and by the same power 
and authority. The act made it obligatory on the company; whèn 
such contraet Was made, to:' (1) Furnish water to said city of Utica 
for the pui'posè of extinguishing tirés; and (2) to lay and extend its 
pipes and conduits on such streets as the common council should. 
desighate ; and (3) provide suitable réservoirs to constantly supply 
said city with sufficient ^vater for the said purpose of extinguishing 
fires. This act- of the Législature of the state of New York, it will 
be noted, âuthorized a contraet between the city of Utica by its com- 
mon council and the Utica Waterworks Company; the ConsôHdated 
Company rtot being in existence at that time. I can discover nothing 
ih this açt beyohd the po'ivër of the state, by its Législature, to do. 
Where a state créâtes hiuriicipâl corporations, cities and villages, it 
has the power; clearly, ïo authorize and empower them td do the tîiings 
necessary for thei'r welfai'e and existence; to guard its people against 
contàgious diseases; to lày out and improve stréets and avenues for 
public travél; tO prèvent crime against person and propeHy; to 
préserve public and private property from loss or destruction byfire; 
and to assess andlevy and collect taxes to pay the expense of so dbing. 
The Constitution of the statè may litnit the exercise of thèse powers 
ty the Législature; but unless it does the Législature may gb to any 
reasonable extent in thèse directions so long as the Constitution of the 
United 'States is not violated, as no state may "deprive any person 
''■oi life, libérty or pro|3e'rty withobt due process of law, nor deny to 
any persbri within its jùrisdiction the equal protection of the laws." 
Should a state assume to deprive ohe or more persons of their prop- 
erty, under the guise of taxation or otherwise without due process 
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of law,i ît would violate the mandates of the fédéral Constitution, 
and one complàining of the acts and injured tliereby would liave the 
right to seek and obtain redress in the courts, and, in so doing, a 
fédéral question would be presented, and the fédéral courts would 
havë jurisdiction of the case. The state, having created the city of 
Utica, had the right to authorize it to protect the property of its citi- 
zens against loss or destruction by fire for the common good and wel- 
fare and to tax the taxable property of the résidents of the city for the 
purpose of def raying the expense of so doing. The act of the Légis- 
lature of the state of New York referred to does not say in terms that 
the taxing pôwer conferred shall be exercised by due process of law; 
but it does net aiithorize.its exercise by illégal or arbitrary methods, 
or Without due process of law. It does not authorize the taxation of 
one persôn and the exemption of others, similarly situated, for the 
purposês mentionéd, but authorizes the taxation of ail. It does not 
limit the supplying of water for the extinguishing of fires to one sec- 
tion of the city, or to any one or more classes of property, but is gên- 
erai ih application and includes ail fires and ail pxOperty within the 
city. The water" company isto lay and extend its pipes and conduits 
in such streets as the eommon council shall desighate, but this was 
donc to give the city control overàts streets and avenues, the tearing 
•up, etc.,- of streets, and not for the purpose of authorizing it, by its 
common council, to obtain a supply df water foi' one'street and the ex- 
;tinguishment of fires on, that- strefet and deny it ta others having need 
;therefor. and tax those denied"f»rotection: for the benefit rof favored 
streets or individuals; Thé act cannot be read in c^ny such light or 
given any such constiiuctiôn. : That the âct of the Législature referred 
to is not violative of the Constitution of the United States is beyond 
question, and, indeed, the acts complained of in the bill of complaint 
and alleged to be illégal are stated by the complainants to hâve been 
done, not by virtue of arid pursuant .tç» said act, but in violation there- 
of and contrary thereto.. ,;,_;, 

Suppose that, the Utica Waterworks Company, could not assign to 
the Consolidated Company its contract with the city of Utica, and that 
no légal or validassignment o fit has.heenmade, what is the situation? 
Both paftieS; hâve recogpized it as a valid, lega,li,,;and subsisting con- 
tract between.jihem for eight or-more years, andiljijave acted under it; 
the city t^aki.ng andiUsing.the wafer.of the Consolidated Company for 
fire and< other purposês, a,scert^ining the compensation to be paid in 
the mode and manner -specified in the contract and levying and pol- 
lectirig taxes, as :it' does other taxes to, pay for such;waterj and the com- 
pany on its part laying and extending nia,ins and cond,uits and furnish- 
ing watç.r as demanded.,and.alsQ.presenting bills andreceiving payfor 
the water on the basis fixed by the contract rnade by the city and Utica 
Waterworks Çompai^y..;, Clearly hère has been the,: rnutual récognition 
,pf .a contract, subsisting, between, the city and the , ,Consohdate{J, Com- 
-pany, and in ,t|ie absence of fraud,,pf_which-.there,is no proof, or of a 
mutual lîjiistàlçç, o,f fact, of.whiçh;thei^e,,is,, no. évidence, as ail the fjvcts 
. hâve been. w.ell known,,the city cap, recD,y,e.r nothing that has been paid, 
.for it , has been , paid voluntarily ir; récognition of itg obligation fo pay, 
and it caiindt refuse or escàpe liability to pay whât'it'has impliedly 
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agreed to pay for the water furnished by the company and accepted 
and used by the city. If the written contract was not assignable and 
is not binding as a written contract between the city and ConsoHdated 
Company, still it is évidence of what the contract has been from year 
to year, for both said named parties hâve recognized its ternis as 
ineasuring their rights and HabiHties as between themselves. The 
ConsoHdated Company insists that it was and is assignable, and that it 
was duly and lawfully assigned to and assumed by it and binds the city 
as much as though the Consolidated Company had been named in the 
act of the Législature authorizing a contract with the Utica Water- 
works Company and had executed and signed the contract originally 
or when made. If the city dénies this position of the ConsoHdated 
Company, which it has not donc by any act or acts until it filed its 
cross-bill of complaint in this suit, it may repudiate the said written 
contract as a valid and subsisting contract, give notice that it will not 
pay according to its terms or accept water under it, and refuse to pay 
in the future, and thus drive the Consolidated Company into a suit 
in the proper tribunal to enforce the provisions of the said written con- 
tract. Such a suit would involve no fédéral question and would not 
be one of fédéral cognizance. It could assume two aspects, one to 
recover the price agreed to be paid for water furnished, the amount of 
recovery to be measured in a certain way as specified in such contract, 
and the other for the spécifie performance of the contract, or one of 
that nature, It would be a local and a state question of which the 
State courts would hâve full and complète jurisdiction, but one of 
which the fédéral courts would hâve no jurisdiction for the reason 
there would be no diversity of citizenship, and there could be no 
claim that any person had been or was being deprived of property 
without due process of law or denied the equal protection of the laws 
by the state of New York. , 

How can the city of Utica corne into this suit as a complainant in 
the fédéral court and ask to hâve it determined that a written contract 
which, it has always recognized as a valid and subsisting contract be- 
tween it and the Consolidated Company, and under the terms of which 
it is still acting, was not assignable, is not owned by that company, 
and not binding on the city? Does the city of Utica présent any 
fédéral question? Has the state done any act to deprive it of its 
property or any part of it without due process of law, or any act to 
deprive its citizens of their property in any such way? It is the city 
of Utica by its common council and other officers that assesses, levies, 
and collects the taxes to pay the water company. If it has no power 
granted to it by the state so to do, its officers are mère wrongdoers 
and are violating the laws of the state of New York, acting in opposi- 
tion thereto, and should cease its unlawful acts. If the state has 
granted to it the power to make a contract for a supply of water 
for the extinguishment of fires. and it bas made none, it should do so. 
If it has made one, it should live up to it. If it has made one that 
ought to be ended or canceled for any reason, let the city summarily 
end it and pay damages, if any are awarded, or appeal to the state 
courts for appropriate relief. If the city has made a contract the 
terms of which are not authorized or permitted by any lavv' of the 
179 F.— 50 
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State, snch contract is void or" voidable. ' As I hâve before stated^ the 
act of the Législature of the state of New York whichi authorized a 
contract bétween the city and the Utica Waterworks Company does 
not violate the Constitution of the United States or authbrize thecom- 
mon council of the city of Utica so to do. The cross-biU of the city 
arid the proofs presented under it and in support thereof présent no 
fédéral question ; that is,' the city makes no case for équitable relief 
of which the Circuit Court of the United States has jurisdictioh. 

Do the other compiainants présent such a case on the proofs ;■ that 
is, bne showing jurisdiction in the Circuit Court of the United States? 
]f' they do, or if either of- them does, then, perhaps, the- city may sus- 
tain its cross-biU, if it présents any case at ail calling for or warranting 
any relief inasmuch as it is a party défendant, and the court, having 
jurisdiction, fnay settle the whole controversy, the state or local ques- 
tions as well as the fedefal questions. When a suit is brought in the 
Gircuit Court of the United States, and both state or local questions 
and fédéral questions are involved, the fédéral questions give juris- 
diction, assuming that the amount involved is sufficient, and the féd- 
éral court may décide the case on the fédéral qUestioiis or on the state 
or local questions alone if the latter dispose of the whole controversy. 
Silet et al; v. Louisville, etc:, 213 U. S. 175, 29 Sup. Ct. 451, 53 L. Ed. 
753. Btit when a fédéral question is found in a bill, it must be set up 
in good faith, and not be merely colorable to give thé court jurisdic- 
tion. If it is merely colorable, it is the duty of the court to dismiss 
the bill. Now when, the proofof the compiainants is in and before 
the court, if it afifirmàtively appears that no fédéral question i s in- 
volved in the suit, that the questions inVolved are pUrely state or local, 
it is thç duty of the court to dismiss thé suit. 

Now suppose that the fcômmon council of the city of Utica has as- 
sessed and levied and collected a tax from year to year to pay the sum 
agreed to be paid by the contract mentioned for water for the ex- 
tinguishment of fires in sàid city; such compensation being measured 
as thèi-eîn provided, and that Such lévy and collection of such tax was 
not àuthorized by the law of the state of New York or was contrary 
thereto, what is the rémedy of the compiainants? In Bàrney v. City 
of New York, 193' U. S: 430, 438, 24' Sup, Ct. 503, '503, 48 L- Éd. 73f, 
Mr. Chief Justice Fuller, givirig the opinion of the court, nd dissent, 
says, citing cases : 

"And the prlnclple is that it is for the state courts to remedy acts of state 
officers donc wlthout the authority of or contrary to state law." 

The state of New York in creating the city of Utica and conferring 
upon it gênerai power'tQ supply itself with water for public purposes, 
or in authorizing the makihg of a contract between it and the Utica 
Waterworks Company, has not descended to détails or prescribed the 
terms. ôt such contract or contracts, and, if the city has made an illégal 
or improvident and oppressive contract, it has done so "without the 
authority of state law," and "it is for the state courts to remedy acts 
of state officers (the common council) dône without authority of or 
contrary to state law." If on appeal to such courts the illégal acts 
done in violation of the rights of the citizens of Utiea under the pro- 
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visions of the Constitution oî the United States are upheld as légal 
and valid, then the state lias adopted them, and they become its acts, 
and an appeal may be had to the courts of the United States. 

The contract complained of is found in full in Risley v. City of 
Utica (C. C.) 168 Fed. 737, 741, 742, and it is not necessary to insert 
it hère. This contract was made in 1868, when conditions vvere vastly 
différent from what they are to-day. Complaint was made by the 
complainant, Risley, that he had real property with buildings thereon 
in said city valued at $2,000, and on which he was annually taxed and 
had heretofore paid taxes to defray the expense of water furnished 
under said contract for the extinguishment of fires, but that he had 
been afïorded no protection whatever, and that the city had declined 
to lay mains or pipes to convey water to the vicinityof his property, 
the nearest being something like a mile away, and that he was being 
deprived of his property without due process of law, and that such 
levy and collection of taxes from him and ail others similarly situated 
was illégal and in violation of his and their constitutional rights under 
the fourteenth amendment referred to. He had refused to pay his 
taxes. On demurrer this court in the case last cited held that the 
demurrer must be sustained, as the amount in controversy was far less 
than $2,000, being in fact less than $23. Permission to amend was 
given, and, as the suit was brought by Risley in his own behalf and 
in behalf of ail others similarly situated, others came in and joined in 
an amended bill in which some of the old allégations were dropped and 
many new ones inserted. The new complainants hâve no complaint 
that they are not affordcd full protection against fires. They own, and 
for many years hâve owned, taxable property in said city and hâve 
been assessed for taxes and, without protest, hâve paid their taxes, 
including their proportion of the amount included annually to pay the 
Consolidated Company for the water furnished by it for fire protection 
purposes; the amount to be paid and collected by tax and paid being 
ascertained according to the terms of said contract. The amended bill 
aiso contained allégations already referred to and the further alléga- 
tions in substance that the Consolidated Company had laid mains and 
pipes outside the city of Utica, and that in fixing the amount to bé 
paid for water supply the cost of thèse mains had been included and 
the 7 per cent, mentioned in the contract figured and included in the 
tax levy with the assent and by the acts of the taxing officers of the 
city of Utica. 

The proof s show that the city of Utica, since the making of the con- 
tract mentioned, bas been extended so as to include a portion of the 
town of New Hartford, and that the Consolidated Company, being 
the owner of the mains and pipes theretofore laid in said territory 
added to the city, bas made the same charge on the same basis for 
water furnished for fîre purposes in said added territory. The water 
has been furnished, and the city has had the benefit of it. The mains, 
etc., belong to the company, and it was a matter of agreement between 
the city and the Consolidated Company as to compensation and the 
mode of ascertaining what such compensation should be. If there was 
and is no law of the state authorizing this action, then it was the act of 
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the city officers, or state officers clothec} by the state with the powcr 
of taxation, donc "without the authority of state law," and *''it is for 
the state courts to remedy acts of state officers done without authority 
of or contrary to state law." If there is a state law authorizing such 
a contract with ail its terms and modes of ascertaining the compen- 
sation to be paid, it bas not been called to my attention, and, if such 
law be in existence, its constitutionality is not challenged, for it bas, not 
been alleged or proved. The claim is that there is no law of the state 
authorizing such a contract, and it follows that the claim is that the 
officers of the city of Utica are acting "without authority of state 
law." It also appears that in laying mains or conduits for water, and 
in order to furnish a supply of water for the extinguishing of fires, it 
was more convenient, as well as reasonably necessary, to lay some 700 
feet of such mains in and along a street on the boundary Une of the 
city but just outside such line. The cost of this main bas been in- 
cluded in getting at the cost of mains and fîguring the amount to be 
paid for water. How this act of placing its own conduits or mains 
just outside the city line for conducting water to suitable points in the 
city for fîre purposes constitutes an invasion of the constitutional 
rights of the complainants or of any citizen or taxpayer of the city 
of Utica I am unable to see. The vice of the contract is in the mode 
and manner of getting at or ascertaining the compensation to be paid 
by the city, and consequently by its taxpayers, and the ignoring of the 
value of the water furnished and the cost to the company of furnish- 
ing it. _ 

This contract binds the company : 

(1) To furnish water for the city for the extinguishment of fires and 
to extend its pipes and conduits to certain streets designated on a cer- 
tain map and to provide suitable réservoirs for water for such purpose 
and, if requested, to extend its pipes and conduits. 

(2) To furnish a supply of water for the city hall, and other build- 
ings occupied by the city for municipal purposes without payment of 
water rent, 

(3) To erect six fountains and supply same with water for drinking 
purposes, not including horses, cattle, etc., without charge for the 
water ; but the city to pay the entire expense of procuring, erecting, 
puttingdown, and Connecting the fountains. 

Summarized, the Utica Waterworks Company was to provide réser- 
voirs for water, extend its pipes and conduits to such streets as the city 
should demand, furnish water for the extinguishment of fires and to 
the buildings occupied for municipal purposes and to six fountains for 
drinking purposes. For such water for such purposes the city was to 
pay $10,000 annually; also one-half of ail taxes on said company or its 
Works or property in the city and "taxes thereon in excess of the sum 
of $1,000" ; also 7 per cent, on the cost of ail extensions of pipes and 
mains. The city to put in and keep in repair ail hydrants and keep 
same in repair at its own expense. 

From the récitals and certain other conditions in the contract, it is 
évident that the waterworks company was then engaged in providing 
réservoirs, etc., and that the city was anxious to encourage the enter- 
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prise so as to secure water for fire purposes. No time is fixed for the 
termination of the contract, and in terms it is not perpétuai unless it 
is made so by the f oUowing : 

"And the eity of T:tica agrées tliat wlien tlie said company sliall hâve fur- 
iiished by the said réservoirs and by the said pipes and conduits a sujiply ot 
water in manner and for the purpose aforesaid and so long as they shall con- 
tinue to supply sufficient water for said purpose it will pay tlierefor to the 
said company," ett. 

The company did not agrée to supply water for any length of time, 
but the city agrées to pay at the rate and on the basis stated so long- 
as the company supplies water. Thèse same pipes and conduits con- 
vey the water of the company for supplying the citizens of Utica for 
which they pay at certain established rates. The city is a customer, 
but pays for its supply on an entirely difïerent basis. 

I hâve no doubt that the city of Utica, assuming that the said con- 
tract was assignable and duly assigned to the Consolidated Water Com- 
pany and is binding during the élection or consent of both parties to 
operate under it, may terminate such contract on giving due and rea- 
sonable notice of its élection so to do. It is not a contract that can be 
enf orced in perpetuity by either. party. There is no word or clause in 
itthat binds the company to continue to furnish water under it, and I 
do not think the city could compel spécifie performance for ail time. 
Neither can the company. It is not mutually enforceable. Its con- 
tinuance is optional, but to terminate. same notice must be given and 
a reasonable time fixed when such termination shall take effect. Chat- 
tanooga, R. & C. R. Co. v. Cincinnati, N. O. & T. P. R. Co. et al. (C. 
C.) 44 Fed. 456, 458 ; Western Union Tel. Co, v. Pennsylvania Co, (C. 
C.) 125 Fed. 67, 71 ; Jones v. Newport News Co,, 65 Fed, 736, 13 C, 
C. A. 95 (op. by Taft, C. J.) ; Texas & Pac. R. Co. v. Marshall, 136 U. 
S. 393, 10 Sup. Ct. 846, 34 U. Ed. 385 ; 3 Page on Contracts, § 1361, 
p. 3110 ; Savage v. Surgical Association, 59 Mich. 400, 26 N. W. 652 : 
Philadelphia, etc., R, Co, v. River Front R, Co„ 168 Pa. 357, 31 Atl. 
1098 ;. Quin v. DistiUing Co., 171 Mass. 283, 50 N. E. G37 ; Echols v. 
New Orléans R. Co., 53 Miss, 610, cited and approved 125 Fed, 71. 

In 3 Page on Contracts, p, 2110, § 1361, it is said: 

"If no time is fixed by the contract for its duration, and the contract froin 
its nature is one wliich might last indefinltely, either party nuvy at hls option 
terminate such contract. * * * A reasonable notice of the exercise of such 
option must be given," etc, 

The complainants hâve given évidence showing that under présent 
conditions the price paid by the city for water for the purposes men- 
tioned is excessive, at least five or more times what it should be or 
what is fair and reasonable and vi'ould afford a fair return and compen- 
sation to the Consolidated Company for the service rendered. This 
of course opérâtes unjustly on the taxpayers of the city of Utica, but 
it does not follow that this court has jurisdiction of an action brought 
by, certain taxpayers of the city of Utica to cancel the contract, re- 
strain opérations under it, and collect of the city or company the 
amount of taxes paid without protest, assessed, levied, and collected in 
years gone by to pay the sums agreed to be paid for water for such 
purposes. 
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It appears: (1) That the city had and has no water supply of its 
own; (2) that it made the contract before described; (3) that it was 
assigned or attempted to be assigned as stated ; ( 4) that both the çity 
and ConsoHdated Company hâve recognized the contract as in force 
between them; (5) that the Consolidated Company has furnished the 
water and extended its pipes and conduits as agreed'and rendered bills 
therefor; (6) that the city has accepted the service, audited the bills, 
levied and assessed and collected the taxes to pay same, and that the 
complainants, except Risley for two years, hâve paid their taxes with- 
out protest; (7) that the Sum so agreed to bc paid and paid for such 
service is excessive and, we will say, unju&t; (â); the contract is one 
the city may terminate at any time on giving reasonable notice'; (9) 
Rislèy, the original complainant, asks to discontinua; (10) the other 
complainants ask to have^ the contract declared void, one which, in 
its exécution, violâtes the rights of ail taxpayers and is confiscatory 
of their prôperty, and prays that its further exécution, be enjoined, and 
also ask to recover ail taxes paid ûnder it; (II) the city of Utica files 
a cross-bill and asks to havè the contract declared^nonassignable, non- 
enforceable, etc., and'really joins in thèprayer for relief. 

On the argfument the Consolidated Company ofïered tp cancel the 
contract and rhake à new one. The city iiisists onpressirlg-this suit 
to a terminatipn. Thè Consolidated Company dénies jurisdiction in 
this court as stâted. ■■ '' '■■ v '; ;>,' 

It seems to me that the question iS:' Do thèse facts présent a féd- 
éral question? The authôrities of the city of Utica, given by the state 
the power to màke a contract for a supply bf water for municipal pur- 
poses ahd to tax the taxable prôperty of the city to pay for the same, 
has made and continued in force from year to year a contract, or has 
made a continuing and perpétuai contract, for a supply df- water which 
is unreasonable and provides for an excessive compensation to be paid 
the Consolidated Company. The state itself has not approvecl or 
sanctionedi this contract by its législative, executive, or judicial au- 
thority, tinless the authôrities of the city of Utica in doing what they 
hâve done without express authority of the Législature to do those 
particular things hâve acted for the state s o that it can be said such 
acts hâve been done by the state itself. 

In Chicago, Burlington, etc., R. v. Chicago, 166 U. S. 226, 233, 17 
Sup. Ct. 581, 583, 41 t. Ed. 979, Mr. Justice Marlan, in giving the 
opinion of the court, said: 

"It Is not contended, as It could not be, that the Constitution of Illinois 
deprlves the railroad couipaiiy of any rîght secured by the fourteenth amend- 
ment. For the state Constitution not only déclares that no person shall be 
deprived of his prôperty without due process of law, but that private prôperty 
shall not be taken or damaged for public use without just compensation. But 
it must be observèd that the prolilbitions to the amendment refer to ail the In- 
strunientalities of the state, to its législative, executive, and Judicial authôri- 
ties, and; therefore, whoever by virtue of public position under a state govem- 
ment dep rives another of any rlght protected by that amendment against dep- 
rlvation by the state, 'violâtes the cpustitutlonar inhibition ; and as he acts 
in the nàme and for the state, and is clothed with the state's power, hls aCt is 
that of the state.' . This must be so, or, as we hâve often said, the constitu- 
tional prohibition has no nieaning and 'the state has clothed one of its agents 
with power to annul or évade it.' Ex parte Virginia, 100 U. S. 339, 346, 347 
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[25 L. Ed. fiTfil ; Ne'al v. I>elaware, 103 tl. S. 370 [2« L. Ed. 567] ; Yick Wo Vw 
Hopkins, 118 V. H. 356 [G Sup. Ct. IWA, 30 L.Ed. 220]; Gibson v. Mississippi, 
162 U. S. 565 [16 Sup. Ct. 004. 40 L. Ed. 1075]. Thèse priueiples were enforeed 
iu tlie récent case of Scott v. McXeal, 154 U. S. 34 [14 Sup. Ot. 3108, 38 h. Ed. 
806], In which it was held tliat tVie itrotiibition.s Of tlie fourteenth aniendment 
e.vtended to 'ail acts of the state, whether through its législative, its execu- 
tive, or its .iudioial antliorities' ; and. conseiiuently, it was liekl tliat a .1udg- 
luent of the hifrhest court of a state, by \vhl<:h a piircliaser at an administra- 
tion, sale, under an order of a prol.ate court, of land belonging to a living i>er- 
Ron \yho liad iiot been notified of tlie j)roceedin!rs, déprlved liini of his property 
without due process of la\v coritrary to the fourteenth aniendment." 

■ In New Orléans Waterworlcs Company v. Louisiana S. R. Co., 125 
U. S. 18, 30, 31, 8 Sup. Ct. 741, 747,. 748, 31 L.Ed. 607, the court, 

:per Mn Justice' Gray, considering, the clause of the Constitution which 
déclares that no state shall pass any law impairing the obligation of 

■contracts, said : • 

"In ordéf to come within the provision of the Constitution of the United 
- States i which déclares that no state shall pass any law inipairingr the obliga- 
tion of coi;>tracts, uot only must the obligation of a contract bave béen ini- 
palred, but it nmst bave been inipalred by a law of the state. The prohibition 
is aimed at the législative power ot the state, and not at the décisions of Its 
courts, or the acts of administrative or executive boards or ofiicers, or the 
doings of corporations or Indivlduals. 

"Thls court, therefoi-e, bas no jurisdiction to review a .iudgment of the high- 
est court of a state, on the ground that the obligation of a contract lias been 
impaired, unless sonie législative aet of the stàte lias been upheld by thé .Iudg- 
ment sought to be révlewed. The getieral rule, as applied to this class of cas- 
es, lias been clearly stated in two opinions of this court, delivered by Mr. Jus- 
tice Miller. 'It niust be tlie Constitution or some law of the state, which Im- 
pairs the obligation of the contract, or which is otherwise in confllct with the 
Constitution of the United States; and the décision of the state court nmst 
sustain the law or Constitution of the state, in the matter in which the con- 
tlict is supposed to exist ; or the case for this court does uot arise.' Rail- 
road Oo. v. Jlock, 4 Wall. 177, 181 [18 Jj. Ed. 381]. 'We are not authorized 
liy the judiciary act to review the ,iudgments of the state courts, because their 
.iudgments refuse to give effect to valid contracts, or because those judginents, 
in their effect, impair the obligation of contracts. If we did, every case de- 
cided in a state court could be brouglit hère, where the party setting up a con- 
tract al)eged that the court had taken a différent view of its obligation to 
that vVliich he held.' Knox v. Ëxchange Bank, 12 Wall. 379, 383 [20 L. Ed. 
■287].' 

"As later décisions hâve .shown,,it is not strictly aud literally truc that a 
la\y of a state, in order to come witliin tlie constitutional prohibition, must be 
either in the form of a statute enacte<l by the I^eglslature in the ordinary 
course of législation, or in the form of a Constitution establishedby tlie pço- 
ple of the state as their fundamental law. • * * 

"So a by-lâw or ordinaiice of a municipal corporation niay bé sùcii an ex- 
ercise of législative power delegated by the Législature to thé corporation 
as a polltlcal subdivision of the state, having ail the force of law within the 
llmits of the muniçipàlity, that it may propcrly be considered as a law, with- 
in the meaning of this article of the Constitution Of the United States. 

"For Instance, the power of determining what persons and property shall 
be taxed belongs exclusively to the législative hranch of the government, and, 
whether exercised by the Législature itself, or delegated by it to a municipal 
corporation, is strictly a législative power. United States v. New Orléans, 08 
U. S. 381, 302 [25 h. Ed. 225] ; Meriwether v. Garrett, 102 U. S. 472 [26 E. 
Ed. 1971. Accordingly, where the city councll of Charleston, upon which the 
Législature of South Carolina, by the city charter, had eouferred the po-wer 
of taxing persons and property within the city, passed ordlnances assesslng a 
tax upon bonds of the city, and thus diniinishing the amonnt of interest which 
it had agreed to pay, this court held sucb ordlnances to be laws impairing the 
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o'blîgation of contràcts, for the reasôn that the city charter gave limlted lég- 
islative power to the citj' conneil, and, when the ordiuances were passed uuder 
the supposed authorit.y of the législative act, their provisions becanie the law 
of the State. Murray v: Charleston, «5 U. S. 432, 440 [24 L. Ed. 760]. See, 
also, Home Ins. Oo. v. City Council of Augusta, 93 U. S. 116 [23 L. Ed. 825J." 

If this last-cited case is applicable hère, we inquire what law of the 
State of New York has authorized the making of a contract by the city 
of Utica which is virtually confiscatory of the property of its citizeris. 
The acts dbne hâve not been pronounced valid and légal by the courts 
of the State of New York. The taxing power has been exercised to 
impose and collect an excessive tax; but the complaint is not of error 
in determining what persons and property shall be taxed (assuming 
that Mr. Risley is out of the case as a complainant, he insisting that 
he could not be taxed at'àll for tire purposes), but in levying and col- 
lecting an excessive and unjnst tax — one amounting to confiscation of 
property. While it is decidèd that determining who and what prop- 
erty are liable to be taxed! is a législative act, it is not held that in mak- 
ing and executing a contract and assessing, levying, and collecting a 
tax to pay the considération agreed to be paid thereby the authorities 
of a municipal corporation are performing a législative act. In Mur- 
ray V. Charleston, 96 U. S. 432, 440, 24 L. Ed. 760, the city council 
determined to assess a tax on certain bonds of the city, and by so do- 
ing diminished the amount of interest the city had agreed to pay. Thïs 
was held to be a législative act of the council and the act of the state 
because it had conferred on the council the power of taxing persons 
and property within the city. But in that case the state court had up- 
held the power, and the décision of the state court was appealed from. 
The court held : 

"Wherever rights, acknowledged and protected by the Constitution of the 
. United States, are denied or invaded by state législation, which is sustalned 
by the judgment of a state court, this court is authorliied to interfère." 

In City R.,Co. v. Citizens' Street R. Ce, 166 U. S. 557, 17 Sup. Ct. 
653, 41 L. Ed. 1114, both parties were citizens of Indiana, and the suit 
was brought in the Circuit Court of the United States. The com- 
mon council of the city of Indianapolis passed an ordinance author- 
izing the Citizens' Street Railroad Conipany to lay tracks on desig- 
nated streets with the right to operate for 30 years, which time was 
subsequehtly extended to 37 years, and the ordinance provided that: 

"Dnring suçh time the city authorities were not to extend to Other com- 
panies privilèges which would impair or destroy the rights so granted." 

The Citizens' Company acted on the ordinance and made great but- 
lay in the érection of buildings, etc. The city authorities, claiming 
that the right would expire in 30' years from the original grant, 
granted to thé Çlty Raiiway Company the right to lay tracks on many 
of the streets on which, the Citizens' Coknpa,ny had laid its tracks, and 
suit was brought to enjoin the City Company from disturbing, etc. 
The jurisdiction of the court was upheld. The case seems to settle 
the proposition that the common council of a city given gênerai power 
over certain mattérs represents the state, and that, it,s, acts are the acts 
of the state, unless, of course, forbidden by the law of the state. In 
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Penn. M. L. Ins. Co. v. Austin, 1G8 U. S. 685, 18 Sup. Ct. 3?3, 43 L. 
Ed. 626, the last-cited case is approved, and the court also said : 

"Not only' were tlie averments of the bill as to the Invalidity of the state 
]aw adéquate, but) so also vvere the allégations as to the iiuUity of the city 
ordiiiauces. ïhese ordinances were but the exercise by the city of a légis- 
lative power which It assumed bad beeu dele^ated to it by tbe state, and were, 
therefore, in légal inlendnieut tbe eiiuivalent of ]■d^\s enaeted bv ihe state it- 
self." 

In Spring Valley Water^ Co. v. City and Countv of San Francisco 
et al. (C. C.) 165 Fed. 657, it was held: 

"Whether rates to be charged by a water eoin]>any fixed by a municipal or- 
dinance under constitntioual or statutory authority are reasouablo or niirea- 
sonable is a jndicial question, and the conipany bas the right to invoke the 
jiirisdictlou of a fédéral court to détermine whether sucli rates are such as 
to deprive it of its property ^vithout due process of law." 

If this is 80, it would seem clear that the taxpayers of the city ought 
to hâve the right to invoke the jurisdiction of a fédéral court to dé- 
termine whether such rates, or the price to be exacted from them by 
way of taxation, are such as to deprive them of their property without 
due process of law. The rights of the taxpayers of a municipality 
paying for the water used for municipal purposes ought to he as 
sacred in the eye of the law as those of the water company furnishing 
the water. There is, however, a wide différence between the power 
of the officers of a municipality to agrée with a water company on the 
sum to be paid it for a supply of water for a given public purpose and 
the power to fix absolutely the sum it shall charge and receive for such 
a supply. The last is clearly a législative act and équivalent to an act 
of the Législature itself. The first is merely the exécution of the 
power given by the Législature to make a contract, and, if it has the 
power to incur the obligation, it has the power to raise the money by 
tax to discharge it. The power to tax is inhérent in a municipal corpo- 
ration duly created, whether expressly granted or not. Of course, 
the Législature can regulate it and confer it on any specified officers, 
and thus limit the exercise of the power by the municipality. If a 
municipal corporation has the gênerai power to make a contract for 
a supply of water for the extinguishment of fires, and it makes the 
contract, but in so doing agrées to pay an exorbitant sum, and having 
the power to tax for the payment of the sum agreed to be paid imposes 
such tax, may taxpayers maintain a suit in equity to restrain the ex- 
écution of the contract and the collection of such taxes ? And if such 
taxes hâve been collected, paid without protest, may the taxpayers 
recover the taxes paid? If such suit may be maintained, may it be 
maintained in the Circuit Court of the United States for the Northern 
District of New York; ail of the parties being citizens of the state 
of New York and of said district? Clearly not under the statute 
unless the amount involved is upwards of $2,000 exclusive of interest 
and costs. The amount involved is not measured by the actual recov- 
ery, but by the amount claimed, provided it is claimed in good *faith 
and is not merely a colorable claim to give the court jurisdiction. 

The contention of the Consolidated Company hère is : First, that 
the complainants (aside from Risley) having paid their taxes volun- 
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tarily cannot recover them back; and, second, that in no evént caïi 
they recover more than thè sum paid on account of taxes for fire ex-r 
tinguishing purposes, and that so estimated the amount is far less than 
$2,000: On the other hand, the complainants contend that the suit is 
really in the interest of ail the taxpayers of the city of Utica, and that 
the sum in actual dispute is the entire tax for firé and municipal pur- 
poses for two years, amounting to something like $80,000. They con- 
tend that this is the claim made, and made in good faith, and that it 
is not colorable or made for the purpose of giving this court juris- 
diction ; that the sum collected and now held in the city treasury, 
some $80,000, and claimed by the Consolidated Company, is tlie sum 
in dispute. The city of Utica, having made the contract and having 
levied and collected the tax for the purpose of paying for the water 
for fire and said municipal purposes, now interposes the same claim. 
It is said that the city of Utica, having incurred the obligation and 
having assessed, levied, and collected thèse taxes, the $80,000, or 
thereabouts, to pày the Consolidated Company, cannot now maintain 
a suit to enjoin the payment of the money to that company, and that 
the complainants, aside from Risley, having voluntarily paid their 
taxes, can neither recover them nor enjoin the payment thereof to the 
company with those paid by other taxpayers to said city. The law of 
the State of New York and the charter of the city of Utica make ail 
taxes a lien on real estate, and, îf such taxes are not ;paid, the prop- 
erty may be sold. But no such coercive measures iwere used in this 
case. No one, except Risley, protected or declined tb pay, and the 
taxes vvere paid voluntarily, vmless it cah be truly said that when 
taxes are made a lien on real estate payment without protest is such 
coercion that they may be recovéredback, if illegally assessed and lev- 
ied, and constitutes an involuntary payment. I am cited to People ex 
rel. Am. Nat. Bank v. Purdy et al., as Commissioners, 196 N. Y. 270, 
89 N. E. 838, where it was held that : i : 

"Payment uuder the conipulsion of a statiite uiakiiig a tax a direct lien iip- 
on shares of stock In a bank is an iuvoluntary payment ' as tostockliolders." 

In vEtna Ins. Co. v. Mayor,153 N. Y. 331, 33.9-311, 47 N. E. 593, 
the same doctrine is held. If:the authorities bnposing a tax are with-, 
out jurisdiction to impose it, and it is made a hen on the property, and- 
thus hampers the ownersbip, and follows it when transferred, and 
there is no escape except to institute a proceeding to annul the tax and 
prove such want of jdrisdiction, it would seem thatv'if the facts are 
known to the^party againstwhom the tax is. assesSed, he should be al- 
lowed to'prdtest and then pay and then sue and recover back. And in 
the case first cited it was held that when the bank pays for the stock- 
holders no protest was necessary. But this is not a case where the tax- 
ing officers of the city of Utica aCted without jurisdiction. By far the 
greaterpart of the taxes for city purposes included in the same assess- 
ment and collection were légal, and no eomplaint is made. The only 
complaint as to the tax for fire purposes is that it was excessive and 
confiscatory. There is no évidence thàt any compulsion whatever was 
used in the collection; there Ivas no refusai to pay. and no seizure or 
détention of property or advertisement for sale. In Chesebrough v. 



BISLEY V. CITY OF UTICA. 891 

United States, 193 U. S; 253, 24 Sup. Ct. 262, 48 L. Ed. 432, Mr. 
Chief Justice Fuller, in giving the opinion of the court, said: 

"The rule is firmly established that taxes voluntarily paid cannot be recov- 
ered back, and paj'iuents with knowledge and wlthout corapulsion are voluu- 
tary. Àt the saine time, when taxes are paid nnder protest that they are be- 
ing lllegally exacted, or with notice that the payer contends that they are 
illégal and intends to institute suit to eompel thelr repayment, a recovery in 
sucii a suit may, on occasion, be had, although, generally speaking, even a pro- 
test or notice will net avail if the payment be made voluntarily, with full 
knowledge of ail the circumstances, and wlthout any coerciou by the actual or 
threatened exercise of power possessed, or supposed to be possessed, by the 
party exacting or reeeiving the payment, over the person or property of the 
party making the payment, from wliich the latter bas no other niesius of immé- 
diate relief than such payment. Little v. Bowers. 134 U. S. 547, 5;j4 [10 Sup. 
Ct. 620, 33 U IM. lOlC] ; Rallroad Companv v. Commissiopers, 98 U. S. 541, 
544 [2-J L. Ed. 196]; Radich v. Ilutchins, 95 U. S. 210 [24 L. Ed. 409], citing 
Brumagim v. Tilllnghast, 18 Cal. 2(>5 [79 Ani. Dec. 176], a case in re.spect of 
stamps purcha.sed, in which the subject is discussed by Mr. Justice Field, then 
Chief Justice of California." 

See, also, Coolev on Taxation (2d Ed.) p. 809; Dillon on Municipal 
Corporations (3d Ed.) §§ 944-94C ; Yates v. Royal Ins. Co., 200. 111. 
202, 65 N. E. ?26. . 

The case at bar is more like Railroad Company v. Commissioners, 
98 U. S. 541, 25 L.'E'l- 1^6, as in New York rio demand for taxes is 
required, but notice is given of times and a place where payment is 
to be made. It seenis to me an embarrassing doctrine to hold that 
taxjjayers of a muiiicipality may pay their taxes with knowledge of 
ail the substantial facts' and without i:>rotest or notice of intent to 
recover, and then, when the taxes are ail in and ready to be paid to 
the parties entitled thereto tmder contracts with the city, maintain a 
suit and an injunction to prevent the payment of the moneys so col- 
lected and to recover the taxes paid in. And it seems eriually embar- 
rassing to hold that a city may make a contract, verbal or in writing, 
incur an obligation under it, collect the money to pay the considération, 
and theri, there being no fraud or mistake of fact, either sue or join 
in a suit to annul the contract or be relieved from paying over the 
money. But, if so, may several taxpayers, each having a separate de- 
mand to recover back the taxes paid by him, collécted illegally we will 
say, unité in one suit, and thus by aggregating their demands confer 
jurisdiction on the Circuit Court of the United States? It seems not. 
Eacb complainant bas a separate and distinct demand in which the 
others are in no way intèrested. True, the claim of each arises out of 
the satrie alleged wrong, but the one has no interest in the recovery of 
the other. It seems to me that the case is within the principle enun- 
ciated in the following cases : Northern Pac. R. Co. v. Walker, 148 
U. S. 391, 392, 13 Sup. Ct. 650, 37 L. Ed. 494; Walter v. North- 
eastern R. Co., 147 U. S. 370, 373. 13 Sup. Ct. 348, 37 L. Ed. 206 ; 
Fishback v. Western Union, etc., 161 U. S. 96, 16 Sup. Ct. 506, 40 
L. Ed. 630; Seaver v. Bigelow, 5 Wall. 208, 18 L. Ed. 595; Russell 
V. Stansell, 105 U. S. 303, 26 L. Ed. 989. 

In Walter v. Northeastern R. Co., supra, Mr. Justice Brown, giv- 
ing the opinion of the court, said: 
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"It Is well settled in this court that wlien two or more plalntiffs, havingf 
several iuterests, unité for the : ponveiiience of litijîation: in a single suit, it 
frau only be sustalned in the court of original jurisdietion, or on apj>eal in 
this court, as to those whose claims exceed tlie jurisdictional aniouut ; and 
that when two or more défendants are sued by the same plaintiff in one suit 
the test of jurisdietion Is the joint or several charaeter of the liahility to the 
plaintifC. This was the distinct ruliug of this court in Seaver v. Bigelow, 5 
Wall. 208 [18 L. Ed. 595^ ; Rnssell v. Stansell, 105 U. S. 3«} |26 L. Ed. 9891 ; 
Farmers' Ix)an & Trust Co. v. Waterman, 106 U. S. 2G5 [1 Sup. Ct. 131. 27 
L. Ed. 115]; Hawley v. Fairbanks, 108 U. S. 543 [2 Sup. Ct. 84«, 27 L. FA. 
820] ; Stewart v. Dunham, 115 U. S. Cl [5 Sup. Ct. Il(i3, 2!) L. Ed. 329] : Glb- 
son V. Shufeldt, 122 U. S. 27 [7 Sup. Ct. 10(56, 30 L. Ed. 1083] ; Clay v. Field, 
138 U. S. 464 [11 Sup. Ct. 419, 34 L. Ed. 1044]. 

It is quite true that the complainants go back to about 1900 and 
show the taxes paid for fire protection purposes undér the contract for 
ail the succeeding years, and thus make an aggregate paid in exces.s 
of $3,000. But I think it self-evident that no such recovery can be 
had. Lâches in seeking a remedy and enforcing it, if notliing more, 
would prevent such a recovery. 

In Russell v. Stansell, supra, it was held; 

"Where the land within a partlcular district was assessed for taxation, eael) 
owner being llable only for the amouut wherewith he was separately charged, 
and the bill of complaint, flled by a nuniber of theui, prayiug for an injunc- 
tion against the collection of the assessment, was dismissed, and they ap- 
pealed hère, held, that the several ainounts cannot be united to malîe up the 
sum necessary to give this court jurisdietion." 

And in Seaver v. Bigelow, supra, it was held: 

"In a creditor's bill, several creditors joining, to set aside a conveyance of 
property as fraudulently inade, this court bas no jurisdietion on appeal if 
the judgment of the créditer appealing do not exceed $2,000. The fact that 
the fund in litigation exceeds it is not sufficient." 

Russell V. Stansell, supra, seems quite conclusive. 

I hâve but little doubt of the right and duty to dismîss for want of 
jurisdietion at this stage of the case, and it seems to me that if the 
case were now finally submitted it would be my duty to dismiss. I 
do not see how a further expenditure of time and money, unless it be 
on appeal, can avail anything to the complainants or to the city. I 
cannot agrée with the contention that the $80,000 collected and now 
held by the city constitutes or is to be treated as a trust fund. The 
allégations of the amended bill upon which the demurrer was over- 
ruled are not sustained by évidence. 

Risley desires to discontinue, and he may do so as to himself without 
costs. As to the other complainants, including the city of Utica, in 
the cross-bill, the suit is dismissed for want of jurisdietion, without 
costs, and the injunction dissolved. 
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ZIKOS V. OREGON Ê. & NAVIGATION CO. 

(Circuit Court, E. D. Wasliington, E. D. June 4, 1010.) 

No. 1,394. 

1. Master and Servant (§ 189*)— AVjio are "Fellow Servants"— Section 

foreman and cuew. 

A railroad section foremai» and the inembers of tlie crew worklng under 
him are "fellovs' servants" within the rule of the fédéral courts. 

[Ed. Note. — B'or other cases, see Master and Sen-ant, Cent. Big. § 428; 
Dec. Dig. § 189.* 

For other définitions, see Words and Phrases, vol. 3, pp. 271G-2730; 
yol. S, p. 7602. 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 0. 0. A. 668 ; Fllppin v. Klmball, 31 C. C. A. 286.] 

2. Commerce (§ 58*) — Power of Congress— Régulation of Railroads— Em- 

ploter's Liabilitt Act. 

Employer's Llability Act April 22, 1908, c. 149, § 1, 35 Stat. 65 (U. S. 
Oomp. St. Supp. 1909, p. 1171), has not perpetuated the inflrmities which 
rendered Act June 11, 1906, c. 3073, 34 Stat. 232 (IT. S. Comp. St. Supp. 
1909, p. 1148), unconstitutional. L'uder the présent statute a railroad 
Company engaged in Interstate commerce is llable to the extent therein 
provided to an employé injured whlle assisting in carrylng on such com- 
merce wheo the injury results from the négligence of a fellow servant, if 
such fellow servant is also engaged in Interstate commerce. The facts 
dlsclosed by the complaint do not make it necessary to décide whether, if 
injury should resuit through the négligence of an employé engaged iu 
intrastate commerce, there would be a llability under the act. The pur- 
pose to render a carrier engaged In Interstate commerce liable to em- 
ployés so engaged being apparent, the provisions are separable, whatever 
be the rule regarding an injury resulting to au Interstate employé from 
the négligence of an employé not so engaged. 

[Ed. Note. — For other cases, see Commerce, I>ec. Dlg. § 58.*] 

3. Commerce (§ 58*) — ^Power of Congress — Interstate Carriers — Liabilitï 

TO ElMPLOYÉS. 

Congress bas authorlty under its constitutional power to regulate In- 
terstate commerce to prescribe rules of llability as betweeu an Interstate 
carrier and its employés in such Interstate commerce in cases of injury 
to the employés while actually engaged in such commerce. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. ■§ 58.*] 

4. Commerce (§ 58*)— Employer's Liability Act— Employé Engaged ix "I.\- 

terstate Commerce." 

* A sectionhand working on the track of a railroad over which both In- 
terstate and Intrastate traffic is moved is eniployed in "Interstate com- 
merce" within the meaning of Employer's Liability Act April 22, 1908, c. 
149, 35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171), and within the pro- 
tection of such act. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 58.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3724-3731.] 

5. Removal of Causes (§ 10*) — Jurisdiction op Fédéral Court. 

The jurisdiction of a fédéral court in a cause removed from a state 
court must rest on that of the state court from which the removal was 
made. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 28 ; 
Dec. Dig. § 10.*] 

•For other cases see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Courts (§ 42*) — ^Jubisdiction of State Courts— Eights Oreated bt Féd- 

éral Stature. 

Employer's Uabllity Act April 22, 1908, c. 149, 35 Stat 65 (U. S. Comp. 
St. Supp. 1909, p. 1171), does.not attempt to delegate Judiclal power of the 
United States to state courts, In .violation of article 3 oi the Constitution 
but créâtes substantlve rlghts'not solely cognizable in the fédéral courts, 
but whlch may be avalled of In any court of compétent Jurisdiction, stat» 
or fédéral. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. i 42.*] 

7. Commerce (§ 58*)— Power op Congress— Employer's Liabilitt Act. 

Employer's Llabllity Act AprU 22, 1908, c. 149, 35 Stat 65 (U. S. Compk 
St. Supp. 1909, p. 1171), conceding it to be otherwlse wlthln the constitu- 
tional power of Congress to regulate Interstate commerce, is not Invalid 
because It résulta in establlshlng rules and measures of liability in cases 
to whlch It applies différent from those which exlst under thé state laws 
In other cases arislng from the relation of master and servant, nor be- 
cause it glves the right of recovery In case of the death of an employé to 
différent parties ; but in cases to whlch It applies it Is paramount and 
goverhs in the state as well as the fédéral courts. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 58.*) 

8. Statutes (§ 64*)^-PAaTiAL Invaliditt— Employer's Liability Act. 

The provision of Employer's Liability Act April 22, 1908, c. 149, § 5, 35 
Stat 66 (U. S. Comp. St. Supp. 1909, p. 1173), making void any contract, 
rule, régulation, or device, the intent of which sHall be to exempt any 
carrier from liability under the act is clearly separable from the other 
provisions of the act whlch are not Involved in the question of its con- 
stitutionality. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. i§§ 58, 59; Dec. 
Dig. § 64.*] 

9. CONSTITUTIONAL LAW (§ 70*)— EMPLOYEB'S LIABILITY ACT-^ONSTITUTION- 

ALITY. 

, Whether or not Employer's Liability Act April 22, 1908, c. 149, 35 Stat. 
65 (U. S. Comp. St. Supp. 1909, p. 1171), Is effective to carry out the pur- 
pose intended, and thus promote Interstate commerce, is a législative and 
not a judicial question, which cannot affect the constitutional power of 
Congress to enact it 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 129- 
132; Dec. Dig. § 70.*] 

10. Constitutional Law (§ 245*) — Equal Protection op Laws— Esiployer's 
Liability Act. 

Employer's Liability Act Aprîl 22, 1908, c. 149, 35 Stat 65 (U. S. Comp. 
St. Supp. 1909, p. 1171), la not unconstitutional as denying the equal pro- 
tection of the laws to the carriers affected thereby. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 702; 
Dec. Dig. § 245.*] n 

At Law. Action by Makes Zikos against the Oregon Railroad & 
Navigation Company. On demurrer to complaint. Demurrer over- 
ruled, 

Birdseye & Smith, for plaintiff. 

Ralph E. Moody (W. W. Cottony Arthur C. Spencer, and Samuel 
R. Stern, of counsel), for défendant. 

WHITSGN,- District Judge. Plaintiff, a citizen of Washington, 
commenced this action in the superior court of Spokane côunty, 
against the défendant, a citizen of Oregon, for personal injuries al- 

*Ar oniif case» see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa* 



ZIKOS V. OKEGON R. & NAVIGATION CO. 895 

leged to hâve been sustained by him within this state, while employée! 
by the défendant "as a sectionman and extra gang-man." The cause 
was removed to this court as a controversy wholly between citizens 
of différent states, and as one arising under and depending upon the 
construction of a fédéral statute. 

Briefly stated, the grievance set out in the complaint is that at the 
times mentioned the défendant was engaged in operating a railroad 
in and between thèse states ; that the plaintifï was, on the 7th day of 
December, 1908, and for several months prior thereto had been, en- 
gaged as aforesaid in repairing the defendant's main track ; that while 
acting under the instructions of the defendant's section boss upon said 
date he was directed to drive partially driven spikes further into the 
ties with a spike maul, for the purpose of tightening the joints of the 
rails, in pursuance of which he struck a spike, when, from the force 
of the blow, the head flew ofif and striking him in the left eye, destroy- 
ed the sight, and infîicted other injuries. It is alleged that this spike 
was old, worn out, defective, and insufificient, which was known to the 
défendant and to its employés who had theretofore placed it in posi- 
tion to be driven. 

The provisions of the Act Cong. April 22, 1908, c. 149, 3.5 Stat. 65 
(U. S. Comp. St. Supp. 1909, p. 1171), are expressly invoked in order 
to bring the défendant within the rule of liability established by that 
act where injury results from the négligence of fellow servants. While 
it has been contended, in aid of the defendant's demurrer to the com- 
plaint, that the allégations are not sufficient to render the défendant 
liable, in that the defect, if any, must hâve been as apparent and mani- 
fest to the plaintifï as it was to the servants of défendant, and there- 
fore no cause of action is stated in any view, the broad averments 
relating to the condition of the spike are strongly suggestive of proof 
that défendant observed the care which the law imposed upon it. A 
far-reaching question grows out of the déniai of the power of Con- 
gress over the subjéct-matter of the action. A case involving the va- 
lidity of the statute is pending before the Suprême Court, and but 
for the fact that this case is said tô présent phases not there in issue, 
without the décision of which it cannot further proceed, the authorita- 
tive interprétation of that court would be awaited for guidance. 

Before passing to the contentions made regarding the constitution- 
ality and applicability of the statute, it is proper to observe, because 
the plaintiff's brief would seem to indicate a contrary view, that the 
section foreman, as well as those of the other crew, were the fellow 
servants of the plaintiff. Northern Pac. R. Co. v. Hamblv, 154 U. 
S. 349, 14 Sup. Ct. 983, 33 L,. Ed. 1009; Northern Pac. R. Co. v. 
Peterson, 162 U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994; Northern Pac. 
R. Co. V. Charless, 162 U. S. 359, 16 Sup. Ct. 848, 40 L. Ed. 999; 
Martin v. Atchison, Topeka & Santa Fé R. Co., 166 U. S. 399, 17 
Sup. Ct. 603, 41 L. Ed. 1051. 

The rule, therefore, prevailing in this state, to which attention has 
been called, is not one to be followed hère in view of the décision? 
of the Suprême Court upon this gênerai rule of law. Baltimore & 
Ohio R. Co. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L,. Ed. 772. 



896 179 FEDERAL REPOETEK. 

The argument that the statute is anattempt to exceed the powers of 
Congress, and, in any view, if it is not subject to this criticism, tiiat 
it was not intended to inclvide such controversies as the présent, has 
been presented from several view points. 

1. The position is taken that the act which, according to common 
knowledge, was passed for the purpose of curing defects of the Act 
June 11, 1906, c. 3073, 34 Stat. 233 (U. S. Comp. St. Supp. 1909, p. 
1148), has perpetuated infirmities that the Suprême Court in Employ- 
er's Liability Cases, 207 U. S. 463, 502, 28 Sup. Ct. 141, 52 L. Ed. 
297, regarded as fatal to the vaUdity of the earlier act. The spécifie 
objection is that, while hability is carefully limited by the preced- 
ing clauses of section 1 to common carriers while engaged in com- 
merce between the states, etc., and to injuries to employés while en- 
gaged in such commerce, the final clause of that section holds the 
carrier liable for "injury or death resulting in whole or in part from 
the négligence of any of the officers, agents or employés of such car- 
rier," etc. Hence the conclusion that the vice pointed out by the 
Suprême Court in the act of 1906 has been preserved in the présent 
act by the provision that the carrier is chargeable by an interstate 
employé with the négligence of one not engaged in interstate com- 
merce, a matter, it is contended, with which the states only are con- 
cerned. But the ground upon which the court rested its décision was 
that interstate and intrastate employés were inseparably embraced 
vvithin the statute, the latter not being within the purview of congres- 

sional législation. The same point was made in Watson v. St. Louis, 
I. M. & S. Ry. Co., 169 Fed. 943. In passing upon it Judge Trieber 
in a learned opinion accepted the literal construction of the statute 
as constituting the législative intent, but disposed of the argument 
by holding to the competency of Congress in virtue of the commerce 
clause of the Constitution. That it was the purpose to make an 
interstate carrier liable to an employé engaged in interstate commerce 
clause of the Constitution. That it was the purpose to make an 
interstate carrier liable to an employé engaged in interstate commerce 
for the négligence of a fellow servant, also engaged in such com- 
merce, is beyond controversy. It is not necessary, in view of the 
facts disclosed by the complaint, to go further than to hold that inter- 
state and intrastate service are separable by upholding Hability when 
injury results from the négligence of fellow servants engaged in 
interstate commerce and denying it when resulting through the négli- 
gence of an intrastate employé to one engaged in interstate commerce ; 
and this if the act could be held subject to the objection urged against 
it. This' would appear at first blush to run counter to the reasoning 
which resulted in the overthrow of the first attempt to regulate the 
matter; but the distinction Hes in the definite désignation as to when 
the interstate carrier shall be liable, namely, when engaged in inter- 
state commerce, and to whom it shall be liable, that is, to the em- 
ployé so engaged, a ségrégation not made in the original act. 

2. But even admitting the sufficiency of the act in other respects, 
it has been said that Congress may not regulate the relation of master 
and servant. Counsel base this conclusion upon language used by 
Mr. Justice White in the Employer's Liability Cases, supra, but the 
opinion, carefully read, does not bear out the contention. The follow- 
ing seems to put the matter at rest: 
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"We think the unsoiindness of the contention that becniise the act rés- 
iliâtes the relation of master and servant, It Is iineonstitutional, because iiu- 
der uo circmnstances and to no extent can the régulation of such siibject be 
within the grant of authority to regulate commerce, is demoustrable. We 
say this beeause we fail to perceive any just reason for holding that Congress 
is without power to regulate the relation of master and servant, to the es- 
tent that régulations adopted by Congress on that subject are solely eonfined 
to Interstate commerce, and therefore are vi^ithin the grant to regulate that 
commerce or within the authority given to use ail means ai)iiropriate to the 
exercise of the powers conférred. To illustrate : Take the case of an Inter- 
state railway train, that is, a train moving in Interstate comnierce, and the 
régulation of which therefore is, in the nature of things, a régulation of such 
commerce. It cannot be said that, because a régulation adopted by Congress 
as to such train when so engaged in Interstate commerce deals with the rela- 
tion of the master to the servants operating such train or the relations of the 
servants engaged in such opération betvveen themselves, it is not a régulation 
of Interstate commerce." Page 495 of 207 U. S., page 144 of 28 Sup. Ct. 
(52 L. Ed. 207). 

That the four nonconcurring justices understood the majority opin- 
ion as upholding the power of Congress in this regard appears from 
their dissenting opinions. Pages 504, 540, 541 of 207 U. S., pages 
148-163 of 28 Sup. Ct. (52 L. Ed. 257). Subsequently, in Adair v. 
United States, 208 U._ S. 178, 28 Sup. Ct. 282, 52 L. Ed. 436, the court, 
referring to the décision, gave unquaHfied indorsement of that view by 
the language following: 

"In that case the court sustained the authority of Congress, nnder its 
power to regulate Interstate commerce, to prescribe the rule of liability, as 
between Interstate carriers and its employés in such Interstate coniiiierce, iii 
cases of Personal Injuries received by employés wbile actually engaged in such 
commerce." 

3. Giving full scope to the power of Congress over interstate com- 
merce, and admitting sufficient breadth of the act to include the right 
to regulate the relations of employer and employé while each is en- 
gaged in such commerce, still it is contended that it appears from 
the complaint that the plaintiff was not so engaged ; that repairing 
the track wholly within the state is in no sensé within that term. But 
the track of a railroad company engaged both in interstate and intra- 
state commerce is, while essential to the latter, indispensable to the 
former. It is equally important that it be kept in repair. Where the 
traffic itself is not in fact interstate, although upon a railroad engaged 
in commerce between the states, such as trains devoted entirely to local 
business and wholly within the boundaries of a state, a différent case is 
presented. There it is possible to identify what is and what is not 
interstate ; but where, as in this case, a road is admittedly engaged in 
both, it becomes impossible to say that particular work donc results 
directly for the benefit of one more than the other. Manifestly it is 
for the accommodation of both. To hold, then, that a workman en- 
gaged in repairs upon the track of such a carrier is not furthering 
interstate commerce would be to deny the power to control an indis- 
pensable instrument for commercial intercourse between the states — 
to deny the power of Congress over interstate commerce — but that 
the power extends to the control of those instrumentalittes through 
which such commerce is carried on is not an open question. Having 
référence to that phase of the subject, the Suprême Court has said: 
179 F.— 57 
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"That assumptlon Is thte: That commerce, In the oonstltutlonal sensé, only 
embracès shlpment In a technlcal sensé, and does not, theretfore, extend to 
carriers engaged In Interstate commerce, certalnly in so far as so engaged, and 
the instrumentallties by which such commei-ce is carrled on — a doctrine 
the unsoundness of which has been apparent evér since the décision in Gib- 
bons V. Ogden, 9 Wheat. 1 [6 L. Ed. 23] and whlch has not since been open to 
question." Interstate Commerce Commission v. Illinois Central Rallroad Co., 
215 U. S. 452, 30 Sup. Ct. 155, 161, 54 L. Ed. . 

"The power also embracès within its control ail the Instrumentallties by 
which that commerce may be Carrled on and the means by which It may be 
alded and encouraged." Gloucester Ferry Co. v. Pennsylvanla, 114 U. S. 
196, 204, 5 Sup. Ct. 826, 828, 29 L. Ed. 158. 

"Commerce Is a term of the largest Imjrort. • • • The power to reg- 
ulate it embracès ail the instruments by which said commerce may be con- 
ducted." Weldon v. State of Missouri, 91 U. S. 275, 280, 23 L. Ed. 347. 

No doubt there may be situations, indeed we hâve the highest au- 
thority for it (Employer's Liabihty Cases, supra, 207 U. S. 495, 38 
Sup. Ct. 141, 62 L. Ed. 297) when instrumentalities that may be used 
for interstate or intrastate trafïic, or both, but which at the time are 
not being used for either, as when engines or cars are undergoing 
repair, or in cases of clérical work when the acts or things done 
are not physically or otherwise directly connected with the moving of 
trafhc, where there could be no ground for claiming liabihty under the 
act of Congress, even though the carrier in fact be engaged in inter- 
state as well as local traffic. But where the employment necessarily 
and directly contributes to the more extended use and without which 
interstate trafEc could not be carried on at ail, no reason appears for 
denying the power over the one, although it may indirectly contribute 
to the other. The particular question is an apt illustration of the in- 
tricacies to which our dual System of government of ten leads ; but the 
intricacy is but an incident, and it can neither defeat nor impair the 
power df Congress over interstate commerce. Since the track, in the 
nature of things, must be maintained for commerce between the states, 
the work bestowed upon it inures to the benefit of such commerce. 
It is therefore subject to fédéral control, even though it may contrib- 
ute to carriage wholly within the state. Being inséparable, yet inter- 
state commerce inherently abiding in the thing to be regulated, as to 
the track, the state jurisdiction must give way, or at least it cannot 
defeat the superior power of Congress over the subject-matter when- 
ever a carrier is using the track for the double purpose. 

In re Debs, 158 U. S. 564, 579, 15 Sup. Ct. 900, 39 L. Ed. 1092, 
is an authority sustaining this view. The following from Ex parte 
Siebold, 100 U. S. 371, 395, 25 L. Ed. 717, was there quoted with 
approval : 

"ThIs power to enforce its laws and to exécute its functions in ail places 
does not derogate from the power of the state to exécute its laws at the same 
lime and in the same places. The one does not exelude the other, except 
where both cannot be executed at the same time. In that case, the words of 
the Constitution itself show which is to yield: 'This Constitution, and ail laws 
which shall be made In pursuance thereof, » • • shall be the suprême 
law of the land.' " 

4. By comparing the act with aiticle 3 of the Constitution, the the- 
ory is deduced that it attempts to delegate the judicial power of the 
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United States to state courts in violation of that article. Carrying 
the argument a step further, it is said that, since Congress cannot con- 
fer judicial power upon state tribunals, the state court being without 
jurisdiction, this court acquired none on removal; that the jurisdic- 
tion hère must rest upon that of the court of original jurisdiction 
must be accepted as the rule. Fidelity Trust Co. v. Giil Car Co., 25 
Fed. 737; Crowley v. Southern Railway Co., 139 Fed. 851. 

But with due respect for the able counsel who hâve so well presented 
this view, it would seem to confuse rights with remédies. 

As to how far Congress may invest state courts with judicial power 
was fully considered by the Circuit Court of Appeals in Levin v. 
United States, 128 Fed. 826, 63 C. C. A. 476 (Eighth Circuit), where 
the conclusion was reached that the Suprême Court in the early déci- 
sions of Martin v. Hunter, 1 Wheat. 304, 4 L. Ed. 97, and Houston v. 
Moore, 5 Wheat. 1, 5 L. Ed. 19, had référence only to the power over 
that class of cases specified in section 2 of article 3 ; and those cases 
which hâve upheld the authority of the state courts in such matters 
as the naturalization of aliens, the arrest and holding for trial of 
ofifenders against the laws of the United States by state officers, and 
the like, were cited and fully considered. But if the act does not at- 
tempt to delegate judicial power, a discussion of the point would be of 
no avaih Of that we proceed to inquire. 

It is not enough to sustain fédéral jurisdiction that the right claimed 
may be traced to an act of Congress. Thus: 

"The mère fact that the title of plaintiff cornes from a patent or under 
an act of Congress does not show that a fédéral question arises." Joy v. 
St. Louis, 201 U. S. 341, 2G Sup. Ct. 480 (.50 L. Ed. 776). 

"This court has freciueutly heen vainly aslîed to hold that controversies 
in respect to lands, one of the parties to which had deriyed his title directly 
under an act of Congress, for that reason alone presented a fédéral question." 
Blaekburn v. Portland Gold Mining Co., 175 U. S. 579, 20 Sup. Ct. 225 (44 
Iv. Ed. 276), elaborated and afhrmed in Shoshone Mining Co. v. Rutter, 177 
U. S. 505, 20 Sup. Ct. 726, 44 L. Ed. 864, and in Sweringen v. St. Louis, 185 
U. S. 45, 22 Sup. Ct. 569, 46 L. Ed. 795. 

"It has often been held that the validity of a statute or treaty of the IJnited 
States is not 'drawn in question,' within the meaning of section 700 (Rev. St. 
[U. S. Oomp. St. 1901, p. 575]), every time rights claimed under a statute or 
treaty are controverted, nor is the validity of an authority every time an 
act done by such authority is disputed. Baltimore & Potomac R. R. Co. v. 
Hopkins, 130 U. S. 210 [9 Sup. Ct. 503, 32 L. Ed. 908] ; Cook Couuty v. Calu- 
met, etc., Canal Company, 138 U. S. 635, 6.53 [11 Sup. Ct. 435, 34 L. Ed. 1110] ; 
Borgmeyer v. Idler, 1.59 U. S. 408 [16 Sup. Ct. 34, 40 L. Ed. 199] ; Blaekburn 
V. Portland Mining Company, 175 U. S. 571 [20 Sup. Ct. 222, 44 L. Ed. 276] ; 
Plorida Central Railroad Company v. Bell, 176 U. S. 321, 328 [20 Sup. Ct. 
399, 44 L. Ed. 486] ; Water Power Company v. Street Railway Company, 
172 V. S. 488 [19 Sup. Ct. 247, 43 L. Ed. 521]." Kennard v. Nebraska, 186 
U. S. 308, 22 Sup. Ct. 879 (46 L. Ed. 1175). 

"Moreover, the state courts are pèrfectly compétent to décide fédéral ques- 
tions arising before them, and it is their duty to do so. Robb v. ConnoUy, 111 
U. S. 624, G37 [4 Sup. Ct. 544. 28 L. Eld. 542] ; Jlissouri Pacific Railway Co, 
V. Fitzgerald, 160 U. S. 5.56, 583 [16 Sup. Ct. .389, 40 L. Ed. 53Gj. 

"And, we repeat, the presumptiou is in ail cases that the state courts will 
do what the Constitution and laws of the United States require. Chicago & 
Alton Railroad v. Wiggins Ferry Co., 108 U. S. 18 [1 Sup. Ct. 614, 617, 27 L. 
Ed. 636] ; Shreveport v. Cole, 129 U. S. 36 [9 Sup. Ct. 210, 32 L. Ed. 589] ; 
Neal v. Delaware, 103 U. S. 370, 389 [20 L. Ed. 564] ; New Orléans v. Ben- 
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Jamln, 153 U. S. 411, 424 [14 Sup. Ct. 90.', ,S8 K Ed. 704]." Défiance Water Co. 
V. Défiance, 191 U. S. 184, 24 Sup. Ct. 67 (48 L. Ed. 140). 

"A State court havliig original jurisdictiou of the parties before it may 
cousistently witti existiug fédéral legi.slatlon détermine cases at law or iu 
ëqnlty arlsing under the Coustitiitiou and laws of the United States or involv- 
ing rights depending iipoii sucli Constitntion and laws. * » * T:jx>n tlie 
State courts equally with the courts of the Union rests the ol)ligatiou to 
guard, enforce, and proteet every right granted or secured by the (Constitu- 
tion of the United States and the laws niade in pursuance thefeof whenevor 
those rights are Involved in any suit or proceeding before theui." Kobb v. 
Connolly, 111 U. S. 637, 4 Sup. Ct. 551 (28 D. V.d. 542). 

"The laws of the United States are laws in the several states, and just as 
mueh bindlng on the citiisens and courts thereof as the state laws are. ïhe 
United States is not a foreign sovereignty as regards the several states, but 
is a concurrent, and, within its jurisdiction, paraniount sovereignty. Every 
citizen of a state is a subject of two distinct sovereignties, haviug concurrent 
jurisdiction in the state — concurrent as to place and persons, though distinct 
as to subject-matter. Légal or équitable rights, acquired under either System 
of laws, may be enforced in any court of either sovereignty compétent to hear 
and détermine such liind of rights and not restrained by Its Constitution in 
the exercise of such Jurisdiction. Thus, a légal or équitable right acquired 
under state laws may be prosecuted in the state courts, and also, if the par- 
ties réside in différent states, in the fédéral courts. So rights, whether légal 
or équitable, acquired under the laws of the United States, may be prosecuted 
in the United States courts, or in the state courts, compétent to décide rights 
of the like character and class; subject, however, to this qualification: That 
where a right arises under a iaw of the Unite<l States, Congress may, if it see 
fit, give to the fédéral courts exclusive jurisdiction. See remarks of Mr. Jus- 
tice Field, In The Moses Taylor, 4 Wall. 429 [18 D. Ed. 397], and Story, J., in 
Martin v. Hunter's Lessee, 1 Wheat. 334 [4 L. Ed. 97] ; and of Mr. Justice 
Swayne, in Ex parte JIcNeil, 13 Wall. 23C [20 L. Ed. 624]. 

"The fact that a state court dérives its existence and functions from the 
state laws is no reason why it should not afford relief, because it is subject 
also to the laws of the United States, and is just as much bound to recognize 
thèse as operative within the state as it is to recognize the state laws. The 
two together forni one System of jurisprudence, which constitutes the laws 
of the land for the state; and the courts of the two jurisdietions are not for- 
eign to each other, nor to be treated by each other as such, but as courts of 
the same country, having jurisdiction partly différent and partly concurrent. 
The disposition to regard the laws of the United States as emanating from a 
foreign jurisdiction is founded on erroneons views of the nature and relations 
of the state and fédéral governments. It is often the cause or the conséquence 
of an uujustifiable jealousy of tlie United States government, whIch bas been 
the occasion of disastrous evils to the country. 

"It is true the sovereignties are distinct, and neither can interfère with the 
proper jurisdiction of the other, as was so clearly shown by Ohlef Justice 
Taney, In the case of Ableman v. Booth, 21 How. 506 [10 L. Ed. 169] ; and 
hence the state courts bave no power to revise the action of the fédéral 
courts, nor the fédéral tlje state, exeept where the fédéral Constitution or 
laws are involved. But this is no reason why the state courts should not be 
open for the prosecution of rights growing ont of the laws of the United 
States, to which their jurisdiction Is compétent, and not denied." Claflin v. 
Houseman, Assignée, 93 U. S. 130, 137, 23 L. Ed. 833. 

The act does not attempt to delegate to the courts of the states 
that which is only cognizable in the national courts, but it créâtes 
substantive rights in virtue of the power of Congress over interstate 
commerce. Thèse may be availed of in any court of compétent juris- 
diction. When the amount in controversy is sufficient to warrant the 
Circuit Courts of the United States in entertaining a cause, and there 
is either diversity of citizenship or the right sought to be enforced nec- 
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essarily involves the validity or interprétation of a Fédéral statute, 
it is subject to removal unless the act which confers the right ex- 
pressty prohibits (Claflin v. Houseman, Assignée, supra), as does the 
amendment passée! since the cause of action in this case arose. 

State courts enforce rights arising under the laws of the différent 
States, applying the rule lex loci contractus. They uphold rights aris- 
ing in foreign nations which dépend upon the construction of foreign 
laws. Let it be admitted that this is through comity only, yet it would 
appear even then that the analogy ought to follow. But there is 
a stronger reason growing ont of the more intimate relation of the 
States to the gênerai government. The Constitution of the United 
States being the suprême law of the land, state and fédéral courts 
are alike subject to its provisions, and the refusai of the former to 
enforce rights conferred by Congress would put them in the same cate- 
gory as would a refusai to entertain causes flowing from any other 
recognized source of authority. It would be an anomaly in our Sys- 
tem if state tribunals, after having so long entertained the grievances 
of litigants, where rights are traceable to congressional législation, 
should refuse to further do so because of the fact that there has been 
provided by a power clearly compétent, différent rules of liability for 
those engaged in Interstate commerce from those which may be fixed 
by statute or recognized by décisions in the several states. AU gov- 
ernment rests upon acquiescence in the established order. When com- 
mon consent is withdrawn, prescribed rules of conduct are overthrown 
and anarchy reigns ; and it is not to be supposed that state courts will 
or can refuse to abide by the resuit when the Suprême Court, the final 
arbiter, has decided that they hâve jurisdiction. If that should occur, 
the Constitution would cease to be the suprême law of the land, and 
its express provision that "the judges in every state shall be bound 
thereby anything in the Constitution or laws of any state to the con- 
trary notwithstanding" would become null and its application inop- 
erative. 

So, the holding in Hoxie v. N. Y,, N. H. & H. R. R. Co., 82 Conn. 
352, 73 Atl. 754, that it was not intended by Congress that the rights 
granted should be enforceable in the state courts, cannot be follovïxd 
for the reasons already assigned and for the additional reason that ju- 
risdiction of the state courts is attributable to the powers conferred 
upon them by the states. To defeat ihe exercise of this power there 
must be an express prohibition by Congress. 

"If an act of Congress sives a penalty to a party aggrleveil witliout specify- 
Ing a reme<îy for its enforeenient, there is no reason wliy It should not he en- 
forced if not provided otherwise hy sonie aet of Congre.ss by a proper action 
in a state court." Claflin v. Ilonseniaii. supra. 93 I'. S. 1.37 (2:5 I>. Ed. 833). 

"The Législature of a state eauuot alirogate or niodify any of the provi- 
sions of the fédéral Constitution nor of the acts of Congress touching matters 
wlthin congressional control ; but the courts of the state, in tlie absence of a 
prohibitory provision in the fédéral Constitution or aets of (;ongress, hâve 
full jurisdiction over cases arising under the Constitution and laws of the 
United States." Murray v. Chicago & N. W. Ky. Co., 62 Fed. 24. 

Since this cause was submitted, the statute has been amended by the 
Act approved April 5, 1910. Sess. Laws 1909-10, p. 291. That part 
of the amendment germane to the présent inquiry reads : 
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"The jurisfllctioii of the courts of the United States under this act shall 
lie eoucuiTeut with that of tlie courts of the several states, but no case aris- 
ing under this ac-t and brou.slit in auy state court of compétent jurisdiction 
shall be reuioved to anj' court of tlie United States." 

Attention lias been called to the ameiidatory act as fortifying the 
position taken by counsel before its enactment. It is assumée! that 
it is a législative construction of an existing statute, and, inasmuch 
as the amendment now expressly confers jurisdiction in terms upon 
state courts that it was not intended to give such jurisdiction in the 
first instance. While it is said by Sutherland on Statutory Construc- 
tion, § 229, that the Législature cannot authoritatively déclare what 
the law is or bas been— that to do so is a judicial functibn — the author 
gives his adhérence to the following: 

"A législative construction of a statute is eutitled to considération, and 
will often hâve niuch weight. In cases of donbt and uncertainty the solenin 
déclaration of the législative hrnnch of the governnient, or practical con- 
struction by the executive dci)artment, gives a certain sanction, and will be 
infiuential witli the courts."' 

Sedgwick on the Construction of Statutory & Constitutional Law. 
p. 227, thus States the rule: 

"ïhe opinion of a Législature subséquent to that which enacted the statute, 
as to its construction, shoiild hâve no more weight than that of private 
persons." 

But giving the rule its broadest application, in the report of the 
Senate Judiciary Committee prescnted by Senator Borah, we find the 
following référence to the amendment to make the jurisdiction of the 
courts of the United States "concurrent with the courts of the several 
States" : 

"This is proposcd in order that there shall he no excuse for courts of the 
States to follow in the error «f the Suprême Court of Errors of Connecticut 
in the case of Iloxie v. N. Y.. N. II. & H. K. II. Co., (182 Cpnn. 352] 73 Atl. 
754), in wliich case the court declined jurisdiction upon the ground, inter 
alla, that Congress did not intend that jurisdiction of cases arising under the 
act shoùld be assumed by state courts. ■ 

"It is elear under the décisions of the Suprême Court of the United States 
that this conclusion of the Connecticut court is erroneous." 

In the report many décisions of the Suprême Court are collected 
to show, and which do show, that the act needed no amendment; that 
state courts had jurisdiction witliout it. The .suggestion, thércfore, 
that the amendatory act amounts to a législative construction, can 
hâve little weight. Rallier should it be said that it was intended as a 
législative précaution, for it was plainly the purpose of the com- 
mittee at least, in this respect, to remove doubt rather than to supply 
a deficiency. 

There is a more serions aspect growing ont of the amendftient, 
pertinent to the présent discussion. If it is not compétent for Con- 
gress to delegate the judicial power of the United States to state tri- 
bunals, and the act coùld be held to be an attempt to do so, the 
amendment has not met the objection, nor can it be met, for if, on 
the one hand, state courts had no jurisdiction for that reason, the 
amendment is open to the same objection as that of which it is amend- 
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atory; if, on the other, they did hâve jurisdiction under tlie act before 
its amendment, it was not because Congress had conferred the power, 
but because of jurisdiction in the rightful exercise of their own 
powers. 

3. Objections to vaHdity that hâve seemed insurmountable to de- 
fendant's counsel are : Inconsistencies, discriminations, and conflicts 
between state and fédéral authority, which it is claimed a practical 
administration of the law will necessarily resuit in. Thèse fouud their 
fuUest expression through the Suprême Court of Connecticut in 
Hoxie V. Railroad Company, supra. There the position was illus- 
trated in this way : By the common law or state statutes certain rules 
prevail regarding the accountability of employers to employés for 
négligence, and in case of death the statutes designate who shall 
be entitled to recover. AVhat was apparently regarded as a fatal de- 
fect would exist, in that juries might be led into confusion as to the 
measure of liability, for in determining the case of an interstate car- 
rier one rule might prevail, whereas, in that of an intrastate carrier 
another would control ; the statute thus introducing différent rules of 
liability in the same tribunal. But ail thèse objections rest upon that 
which, when followed to an ultimate conclusion, would deny the pow- 
er of Congress to regulate those acts which do in fact include inter- 
state commerce within the state, and it would exclude the extention 
of its authority across state lines and render it nuU and void within 
the borders of a state, while the contrary rule bas been repeatedly laid 
down. Mississippi R. R. Co. v. Illinois' Central R. R., 203 U. S. 335, 
343, 27 Sup. Ct. 90, 51 L. Ed. 309 ; Atlantic Coast Une R. R. v. 
Wharton, 207 U. S. 328, 28 Sup. Ct. 121, 52 L. Ed. 230; Employer's 
Liability Cases, su]jra; Pullman Companv v. Kansas, 21 G U. S. oG, 
30 Sup. Ct. 232, 51 L. Ed. -^; Western Union Telegraph Co. v. Kan- 
sas, 210 U. S. 1, 30 Sup. Ct. 191, 54 E. Ed. , and cases there citedi 

As to the désignation of those who may succeed to the rights of 
deceased persons, if Congress may legislate in the exercise of its pow- 
ers over interstate commerce regarding employés at ail, as we hâve 
seen that it may, certainly it is compétent and incidentally incumbent 
upon it to déclare who sliall be entitled to recover in case of the death 
of an employé. If this interfères with the administration of estâtes, 
which may well be doubted, it is because Congress bas plenary power 
over the subject. It is denying nothing to the states, for the régula- 
tion of the subject is wholly with the fédéral government. If it is 
interstate commerce, then state authority is excluded because it is so. 
An illustration is found in McCune v. Essig, 199 U. S. 382, 2G Sup. 
Ct. 78, 50 L. Ed. 237, where the right to take under the homestead law 
was considered. It was held that the widow took under the fédéral 
statute, and that the children were not entitled to take as heirs under 
the state statute. While the Suprême Court in the Liability Cases 
(pages 491, 492 of 307 U. S., page 143 of 28 Sup. Ct. [52 L. Ed. 297]) 
did not notice ail of thèse objections, those which were mentioned were 
regarded as being within législative discrétion. Having référence to 
them, they were thus disposed of : 

"But without, éveil for the sake of argument, eoncedhig the c-orreetness of 
tbese suggestions, we at once disniiss tliein from eousideratiou as couceruhig 
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merely the expediency of the aet and not the power of Oongress to enaet, it 
We say this lu testing tlie eonstltutionallty of the act ; we must conflue our- 
selves to tUe power to pass it atid may not cousider evils which It is sup- 
posed vvill aiise from the exécution ot the law whether they be real or 
iuiaginary." 

So the argument that the act is discriminative, in that a person not 
çntitled to claini an amount which would give this court jurisdiction 
might be preckided from brnging any action at ail, fails for the reason 
already assigned. It is not every controversy arising under fédéral 
statutes that may be heard in the fédéral courts. A certain amount bas 
been fixed by Congress before those courts may entertain causes which 
do require the interprétation of such statutes, and even then it is op- 
tional with litigants, yet removal statutes are not discriminative and 
void for that reason. 

6. It is provided by section 5 that any contract, rule, régulation, 
or device whatsoever, the purpose or intent of which shall be to enable 
any common carrier to exempt itself from the liability created by the 
act, shall be to that extent void. This, it is said, violâtes the fifth 
amendment, in that it deprives of property without due process of 
law by its restraint upon the right of both carrier and employé to 
contract as to personal employment concerning matters which are 
purely and solely vested in the discrétion of the contracting parties, 
contrary to the rule laid down in Adair v. United States, 208 U. S. 
161, 28 Sup. Ct. 277, 52 L. Ed. 436, and Lochner v. New York, 198 
U. S. 45, 25 Sup. Ct. 539, 49 L,. Ed. 937. In this case it does not ap- 
pear that any contract bas been made which is violative of the section 
referred to. 

The provisions of the act in this regard are clearly separable ; there 
might be a statutory liability in the absence of contract, and yet the 
parties be left free to contract in avoidance of it without overturning 
the provision which would control in the absence of contract. El 
Paso & Northeastern Ry. Co. v. Gutierrez, 215 U. S- 87, 30 Sup. Ct. 
21, 54 L. Ed. . 

7. It has been urged that the act must rest, if it can be upheld at 
ail, upon the purpose to render the occupation of employés less hazard- 
ous, and in that way promote Interstate commerce. The practical 
effect of the act is said to be that ''- v-'W encourage carelessness in the 
place of inducing the exercise of . : care ; that a servant, know- 
ing that an employer would be liable for bis négligence if it sliould 
resuit in injury to his fellow servants, would not exercise the same 
degree of diligence as where he knew that there would be no such 
liability. But this is referable to législative discrétion, not to excess 
of power in the exercise of législative functions. Opinions might 
dififer concerning the practical effect of the provision, but Congress 
only may judge of it. The control of the subject admitted, the courts 
must accept the conclusion of that branch of the government charged 
with the duty of making laws. 

8. Finally, the invalidity of the att is based upon the failure to in- 
clude ail Interstate carriers as class législation violative of the four- 
teenth amendment. This view was discredited by the Suprême Court 
in Employer's Liability Cases, 207 U. S. 503, 28 Sup. Ct. 141, 52 L. 
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Ed. 297, upon the authority of Missouri Pac. Ry. Co. v. Mackey, 127 
U. S. 205, 8 Sup. et. 1161, 32 L. Ed. 107 ; Minneapolis, etc., Ry. Co. 
V. Herrick, 127 U. S. 210, 8 Sup. Ct. 1170. 32 h. Ed. 109; Chicago, 
etc., R. R. V. Pontius, 157 U. S. 309, 15 Sup. Ct. 585, 39 L. Ed. 675. 
The same contention was met in Watson v. St. Louis R. Co., supra, 
as follows: 

'•lu every instance in wliicli state statutes abolislùiig or modifying the fel- 
low-servant rule and limitiug the act to r!iilroad.s only, as in the act now nn- 
fler considération, hâve been attacked as heing in violation of the eqaal pro- 
tection clause of the fourteenth anienduient, the Suprême Court has overruled 
the contention and sustained the validity of the acts, declaring that such 
ciassltication Liy the législative départaient is perniissible and not within the 
prohibition of that atuendinent." 

The holding also in United States ex rel. Attorney General v. 
Delaware&PIudson Co., 213 U. S. 306, 39 Sup. Ct. 537, 53 E. Ed. 836, 
is an adhérence to the same rule. 

Jyntaro Tamura v. Great Northern Railway Company, handed 
down by the Suprême Court of the state since the argument of this 
case (108 Pac. 774), has been cited as supporting the view that the 
act is unconstitutional , but the décision was based upon the failure 
of the plaintiff to affirmatively establish that the work engaged in 
was that of interstate commerce. It not so appearing, the constitu- 
tionality of the act was not involved. 

It follows that the demurrer must be overruled. 



NKLSOX V. CITY OF ilÙRFREKSBORO et al. 
(Circuit Court, M. D. Tennessee. Mareh 13, 1909.) 

1. Courts (§ 282*) — Fedkral Cotjbts— Jukisdiction— Fedekai, Question. 

A municipal ordinance législative in character, in the exercise of del- 
egated authority to make laws which the Législature might hâve made, 
lias the force of a state law within the eontract clause of the Constitu- 
tion, and, where such ordinance impairs the obligation of a prior eontract 
made by the city, a suit to enjoin its enforcement involves a question 
arising under the C<institution of the United States, of which the fédéral 
courts hâve .lurisdiction, where the requisite amount Is involved, without 
regard to the citizenship of the parties. 

Ed. Note.— For other cases, see Courts, Cent. Dig. | 821 ; Dec. Dig. § 
282.* 

Jurisdiction of cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308 ; Montana Ore-Pureh Co. v. Boston & M. C. C. 
& S. Min. Co., 35 C. C. A. 7.] 

2. Municipal Corporations (§ 682*) — Powers — Ligiiting Oontracts. 

Murfreesboro City Charter, § 8, subsec. (! (Laws Tenn. 1903, e. 120), 
gives the eity council authority to license, tax, and regulate ail businesses 
and corporations lavvful to be carried on within the city. Subsection 11 
gives the city complète control over the city streets, and subseetion 13 
gives power to provide for the érection of laiiip posts, lamps, electrio 
fixtures, and lamps for the lighting thereof, for strictiy municipal ptir- 
poses. Section 12 pro vides that no order or ordinance shall be màde 
involving the expenditure of money or the contraction of a debt against 
the corporation unless money shall be actually in the city treasury to pay 
such debt or expenditure, or the same shall be within the amount of the 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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çurrfent year's taxes for such-purposes. Section 12 >yas amendecl by Laws 
19Q5, c. 4], dec-laiiiig tliat the provisions of section ,12 sliould not apply to 
Contracts marte t)y tlie city couucil for tlie furnièliing of lights for tlie 
' City streets, and tliat tlie eouncil slionld hâve powér to'imi1<e ail necessary 
and proper contracts wltli any individual or corpoTftfiou for the lighting 
pf the streets for any peripd, not longer tlian 10 yeàrs, and-.to niake ap- 
propriations aunually for sueh pnriwses. HrUt, tliat the améndmeiit was 
not intended to enlarge the power of the city couucil so as to permit it 
to give a franchise generally in the city streets in référence to any niatter 
distinct froni that of street lighting, but that its primary pnrpose was to 
do away with the original limitation iipon the council's JTower so as to 
permit it to niake snch contracts for 10 years and appropriate money 
therefor, and the section does not confer the power to incoriiorate in 
such coiitract, under the guise of an artditioinil considération to the con- 
tractor, an exclusive franchise permitting the furnishing of electricity 
to the Inhabitants of the city for lighting, heating, and power during the 
term of the contract. 

|Ed, Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
14C8 ; Dec. Dig. § 682.*] 

3. MuNiciPAi, Corporations (§ GS2*) — Implied Powers— Exclusive Privi- 
lèges in Streets. p 

A municipal corporation lias no gênerai iniplied power to grant ex- 
clusive privilèges in the streets, sncii power not existihg unless given by 
the Législature in exjiress lauguage or uecessarily implied from other 
powers, and. If iiiferred from othér powers. it is not ehough that the 
authority be convenlent to them, but it must be indispensable. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
14«8; Dec. Dig. § GS2.*J 

Bill by John H. Nelson against the City of ilurf reesboro and others. 
Bill dismissed. 

This case was heard jipou denuirrçrs to the. complainanfs bill, and on the 
complainant's application for preiiUiinary Wiit of in.luuction. 

ïhe bill, which was filed by Joltn II. Xelson, a résident and citizen of Kuth- 
erford county, ïeun., doing busitit'ss under the nanie of the City Gas & IClec- 
tric Light Company, agalnst the city of Murfreesl.oro, a municipal coriKiration 
looated iii Rutherford county. Tenu., and John A. Davis and David F. Klam, 
reeldeuts and citizens of said county, aUeged: That the city of Murfreesboro 
on June- l€i 1905, enacted an ordiuance gianting to the com)>lainant, under the 
name of said coinpany, a franchise- or rightto establish and maintain a plant 
for the manufacture of gas and electricity and polesj wires, and pipes for the 
transmission thereof ins. throughi aud along the streets, alleys, and sidewalks 
of thé city for the purpose of suppij'iQg and furnishing the city and its in- 
habitants with light, beat, and powiesnj s ithis ordiuance providing that in order 
tobe hiudlng It should^be acceptedby the company and sx contract entered in- 
to pursuant thereto hetween the city and the company whereby the city should 
be f urnisl^çid ,electric light atspecifled çrices for not less tha,n 10 years, for the 
use- and yghting of th^ city, and the elevent^h sectioii of tlie ordinance spe- 
cifically providing as follows: "It is hereby agreed, intended ànd , undcrstood 
that a perpétuai gas an! electric light franchise, with a ten-year exclusive 
feature, éxplrlng with the contract. is hereby' granted to said City (ias & Elec- 
tric Li.çbf Company in considei'ation of the contract to be entered into for 
Street Hghtfe, and in further considération tliat ail consuniers and patrons of 
said çonipany shall at no tiiué be chargètl in excess of the présent rates for 
gas âhd' electricity" — such rates beiug specifically set forth in said section. 
That said' ordinance was accepted by the coinpany and a written contract 
etitered into between thé city and the company in èompliance with said ordi- 
nance and acceptance. That slnce said tirne the company had furnlshed and 
suppliéd ail lights required by the city under the coiitract, and had been paid 
therefor by the city, without objection orcomplaint, and had continuously sup- 
pliéd and furnished light, power, and beat to ail inhabitants of the city desir- 

'For other cases see samo topic à § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ing the saine pursnant to the ternis of said oontract antl ordlnance, and in or- 
der to nieet the refiuirements of said ordlnance and contract and tlie demands 
of its patrons liad expended In erectlng and fitting np its plant inany thou- 
sands of dollars. Tliat the inconie or receipts from the city for lights supplled 
under said contract are not reinunerative alone, and the iucome or receipts 
from the inhabitants of the city for tlie light, heat, and power are not remu- 
ueratlve alone ; but both together are sufiicient to be renmnerative and to yield 
a fair return as an iuvestment. That on November 4, 1908, the city had enacted 
an ordlnance granting to the défendants Davis and Elam, and their associâtes, 
thé right to ereet and maintain a line of pôles and wires in, over, and along 
the streets and alleys of the city, and to furnlsh and supi>ly lisht, heat, and 
power, produeed hy electrieity, to the inhabitants thereof at rates specified in 
the ordlnance and belng the sauie as those specified in the ordlnance and con- 
tract of complainant, whlch ordlnance had been accepted by the said Davis, 
Elani, and associâtes. That by the ordlnance of June IG, 190.5, the accoptanco 
thereof, and the contract executed pursiiant thereto, a valid contract wûs made 
and entered into between the complainant and the city whereby complainant 
was vested with the sole and exclusive right to furnlsh and snpply the city 
and its inhabitants with Ilght, heat, and power at the priées flxed tberein for 
the lO-year perlod covered by tlie ordlnance and contract, and whereby the 
city contracted and agreed and bound itself not to authorize or permit any 
other iierson during such 10-year jierlod to sell, furnish, or snpply gas or elec- 
tric light, power, and heat to the city or any of its inhabitants, and to forbid 
and prevent the occupancy Of its streets for such purpose. ïhat under the 
laws of Tennessee the city of ifurfreesboro was authorized to make and enter 
into said contract witli complainant granting hlni the exclusive right with 
whicli he was vested by said ordlnance and contract. That the ordlnance of 
November 4, 1908, authorizing Davis, Elam, and their associâtes to erect aiid 
maintain pôles and wires in, over, and along the streets and highways of the 
city for the purjiose of furnishing and supplylng electric liglit, power, and 
heat to the inhabitants of the city, and also to the city should it désire to 
take the same, is iu violation of the Constitution of Tennessee and of section 
10 of article 1 of the Constitution of the United States. That the injury done 
complainant thereby, and which lie will suffer from the compétition of the de- 
fendant Davis and associâtes, is great and irréparable, the value of which 
will àmount to more than $2,000 a year during each of the remaining years 
of bis exclusive terni. 

The complainant prayed that the défendants Davis and Elam be enjoined 
from erectlng and niaintalnhig pôles and wires withln the corporate limits 
of the city and from supplying its iiihabitants with electric light, heat, and 
power prier to the expiration of the 10-year terin of complalnant's contract : 
that the city be enjoined froni sufEering or permitting this to be doue; that 
it be adjudged and decreed that under the contract between complainant and 
the city the complainant is vested with and lias the sole and exclusive riglit 
to furnlsh and supply the city and its iuhabitants with gas and electric light, 
heat, and power, and to maintain the plant, wires, and pôles necessary and 
proper therefor untU the expiration of said 10-year terni ; and that the or- 
dlnance of November 9, 1008, impairs the obligation of complninant's con- 
tract, Is in violation of his rights under the Constitution of the United State.s, 
and to that extent is null and void. 

The défendants demurred to the Mil, flrst, for want of jurisdiction in the 
court ; second, for want of equlty on the face of the bill. 

John J. Vertrees and Thos. B. Lytle, for complainant. 
James D. Richardson, Jr., and Jesse W. Sparks, Jr., for défend- 
ants. 

SANFORD, District Judge (after stating the facts as above). The 
bill allèges, in efïect: . That the complainant acquired by the contract 
and ordinance of June 16, 1905, the exclusive right, for the period 
of 10 years, not merely of lighting the streets of the city, but also of 
furnishing gas and electrieity to the city and its inhabitants for light. 
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heat, and povver, with an exclusive right of way in the streets of the 
city during such period, for such purposes ; that the obligation of 
this contract is impaired by the ordinance of November 9, 19Q8, grant- 
ing the défendant Davis and his associâtes the right to furnish elec- 
tricity to the inhabitants of the city, for heat, light, and power, and a 
right of way in the streets of the city for such purpose; and that 
irréparable injury will resuit to complainant unless the défendants are 
enjoined from carrying this last-mentioned ordinance into efïect in 
violation of the contract and exclusive franchise claimed by the com- 
plainant. 

1. The first ground of demurrer is, in effect, that as ail the parties 
are citizens and résidents of Tennessee, and as the bill does not allège 
that the state of Tennessee has passed any law impairing, or attempt- 
ing to impair, the obligation of the complainant's alleged contract, no 
fédéral question is presented giving this court jurisdiction. 

This ground of demurrer must be overruled. 

It is well settled that a municipal ordinance, législative in character, 
passed in the exercise of delegated authority to make lavi^s which the 
Législature might hâve made, has the force of a state law within 
the meaning of the contract clause of the Constitution, and that, where 
such ordinance impairs the obligation of a prier contract made by 
the city, a suit to enjoin its enforcement involves a fédéral question 
arising under the Constitution of the United States, of which the 
fédéral courts hâve jurisdiction, where the requisite amount is in- 
volved, without regard to the citizenship of the parties. Hamilton 
GasHght Co. v. Hamihon City, 146 U. S. 2-18, 13 Sup. Ct. 90, 3G L- 
Ed. 963; City Ry. Co. v. Citizens' Street Railway Co., 166 U. S. 557, 
17 Sup. Ct. 653, 41 L. Ed. 1114; Pa. Mut. Life Insurance Co. V. Citv 
of Austin, 168 U. S. 685, 18 Sup. Ct. 233, 42 L. Ed. 626 ; Iron Moun- 
tain Railroad Co. v. City of Memphis, 96 Fed. 113, 37 C. C. A. 410 ; 
Capital City Gaslight Co. v. Des Moines (C. C.) 72 Fed. 828; Mer- 
cantile Trust Co. v. Collins Park Co. (C. C.) 99 Fed. 812 ; American 
Waterworks Co. v. Water Co. (C. C.) 115 Fed. 171. And in Walla 
Walla City v. Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed 341, 
Vicksburg Waterworks Co„ v. Vicksburg, 185 U. S. 65, 22 Sup. Ct. 
585, 46 L. Ed. 808, and Vicksburg v. Vicksburg Waterworks Co., 202 
U. S. 453, 26 Sup. Ct. 6G0, 50 L. Ed. 1103, this principle was applied 
even where the ordinances sought to be enjoined were not passed by 
the municipalities in their direct législative characters, but in their 
proprietary capacities for the purpose of constructing municipal water- 
works. See, also, Water Co. v. Knoxville, 200 U. S. 22, 32, 26 Sup. 
Ct. 234, 50 L. Ed. 353. 

2. The secoiid ground of demurrer is, in effect, that itappears from 
the allégations of the bill and the exhibits made a part the reof that 
in so far as the city, in the ordinance under which complainant claims, 
sought to g'ive the complainant an exclusive right of furnishing the 
individual inhabitants of the city with gas and electricity, such con- 
tract was ultra vires and beyond the power of the city under its char- 
ter, and therefore null and void, and that as the ordinance of 1908 pur- 
ports to grant the défendant Davis and associâtes only the right to 
furnish the individual inhabitants of the city with electricity, and in 
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no wise interfères with complainant's street lighting contract, the bill 
is without equity on its face. 

After careful considération, I am of opinion that this ground of 
demurrer is well taken. 

I think it fairly clear, and assume for the purposes of this opinion, 
that it was intended by section 11 of the ordinance of 1905 to give 
the complainant an exchisive "franchise" for 10 years, not merely 
for lighting the streets of the city with electricity under his contract, 
but also for furnishing the city and its inhabitants with gas and elec- 
tricity for light, beat, and power. I further assume that, in so far 
as this contract and ordinance purported to give the complainant the 
exclusive right to furnish street lights during the 10-year contract, 
it was entirely within the scope of the corporate power — this, in fact, 
not being denied by the défendants. However, I am of opinion that 
the city was not authorized, either as a term of the contract which 
it made with complainant for street lighting, or otherwise, to grant 
him, in addition, the exclusive right during the period of this contract 
of furnishing the inhabitants of the city with gas and electricity for 
light, beat, and power ; that to the extent that the ordinance purported 
to confer such additional right it was ultra vires and void; and that, 
as the ordinance of 1908 does not purport to give the défendant Davis 
and his associâtes the right to do anything more than to use the streets 
of the city for the purpose of furnishing electricity to the inhabit- 
ants of the city for light, beat, and power, and does not conflict in 
any way with the rights of complainant in the matter of street lighting, 
it does not impair any contract rights with which he is lawfully vested ; 
and hence that the bill exhibits no ground of relief. 

Under section 8 of the city charter, as contained in Acts Tenn. 190.3, 
c. 120, p. 216, the city council was given the authority to license, tax. 
and regulate water companies and ail other businesses and corpora- 
tions lawful to, be carried on within the limits of the city (subsection 
6), to hâve complète control over the streets of the city (subsection 
11), and to provide for the érection of lamp posts, lamps, electric fix- 
tures, and lamps for the lighting thereof for strictly municipal pur- 
poses ( subsection 13) ; but the right to enter into contracts for mu- 
nicipal purposes was restricted by a provision in section 12 of the 
charter (page 224) that no order or ordinance should be made in- 
volving the expenditure of money or the création or contraction of a 
debt against the corporation, unless money should be actually in the 
city treasury to pay for the same, or the same be within the amount 
of the current year's taxes for such purposes, as ascertained and re- 
ported by the city treasurer. 

In 1905, apparently for the spécifie purpose of doing away with this 
restriction in the matter of a contract for lighting the streets, the 
charter was amended so that section 12 of the original charter should 
thereafter read as follows (Acts Tenn. 1905, c. 41, p. 85) : 

"Provided, that tbe provisions of said section 12 sliall uot apiily to any con' 
tracts that the city council may hereafter make for the purpose of fnrnlslilnc 
lights to light the streets of said city of Murfreesboro, and that the city council 
shall hâve the powèr under this act to make ail necessary and pi'oper contracts, 
with any individual or corporation, for tlie purpose of lighting .said streets 
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vfllh lights, for any period not longer than ten years, and make appropriations 
aunuaîly, for the purpose of meeting tlie provisions of any sucii contract." 

Upon the construction of this ameridment dépends primarily the 
rights of the parties to this litigation. . ; 

It is earnestly insisted in behalf of the complainant that this amend- 
ment was intended to enlarge the gênerai power of the council in 
the making of contracts; that, in giving the city council in express 
terms the power to make ail necessary' and proper contracts for light- 
ing the streets of the city for the space of 10 years, there is neces- 
sarily involved the power to include in such contract any provision 
which in the opinion of the city council is necessary and propèr for 
the , purpose of obtaining a satisfactory contract for lighting the streets 
of the city ; and that as the city council in 1905 deemed it proper, 
aspart of the considération furnished the contractor for lighting the 
streets of the city, to give him also an exclusive franchise for fur- 
nishing gas and electricity to the inhabitants of the city during the 
period of the city contract, such exclusive franchise was authorized 
under the power given to the city to make ail necessary and proper 
contracts for lighting the streets of thé city. 

I cannot regard this contention as well taken.' I aiïi of opinion that 
this arnendment was not intended to .enlarge. the powe.r of the city 
council so as to permit it to givè a franchise generally in the streets 
of the city in référence tô' any matter distinct from that of street 
lighting ; that its primary purpose was merely to do away with the 
original limitation upon the power of the city council, by permitting 
it in this matter to make contracts coyering a period of 10 years and 
inyolving appropriations forbidden by the original chârtèr limitation; 
that the power thus given the city council to make ail nçcessary and 
proper contracts relates directiy to the matter of street lighting, thé 
character of the service to be rendered, and the payhient to be made 
therefor, and other incidents of such contract, and does not, either 
in express terms or by necessary implication, confer the power to 
incorporate in such contract, under the guise of an additional consid- 
ération to the contractor, an exclusive franchise in référence to any 
separate and distinct matter, such as that of furnishing gas and elec- 
tricity to the inhabitants of the city, not merely for lighting purposes, 
but also for beat and power, which is entirely foreign to a street 
lighting contract; and that the incorporation in the ordinance of 
1905 of such an additional, independent, and exclusive franchise, as a 
term in the contract for street lighting, was beyond both the letter 
and the spirit of the authority conferred by the arnendment. 

It is obvions that if the city council, as an incident to its express 
power to make a contract for lighting the streets of the city, could 
incorporate as a term of the contract an exclusive franchise for fur- 
nishing gas and electricity for heat, light, and power to the inhabit- 
ants of the city, because it believed this to be necessary and proper 
in order to obtain a satisfactory contract for lighting the streets, it 
could likewise, by parity of reasoning, give, as a part of the considéra- 
tion, an exclusive franchise for a waterworks or for a street railway 
System, or incorporate into the contract for street lighting any other 
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exclusive franchise of a public character which it might deem neces- 
sary and proper in order to obtain a satisfactory contract for street 
lighting. None of such separate franchises, however, in my opinion, 
are aûthorized under the powerto make necessary and proper con- 
tracts in référence to street lighting, which must be limited in its 
terms, in se far as it is s.ought to confer rights in the streets of the 
city, to the direct matter of street, lighting, and in which the city 
council may in its discrétion make the direct compensation to be paid 
large enough in every case to obtain a necessary and proper contract 
without incorporating as a part of the considération an independent 
and unauthorized privilège in référence to an entirely différent matter. 

It is well settled that a municipal corporation has no gênerai implied 
power to grant exclusive privilèges in the streets of a city ; that 
die power to grant such exclusive privilèges does not exist unless it has 
been given by the Législature "in language explicit and express, or 
necessarily to be implied from other powèrs"; and that, "if inferred 
from other powers, it is not enough that the authority is convenient 
to them, but it must be indispensable to them." Citizens' Street Rail- 
way Co. V. Détroit Raihvav Ce, 171 U. S. 48, 53, 18 Sup. Ct. 732, 
43 L. Ed. 67; Freeport Water Co. v. Freeport City, 180 U. S. 587, 
598, 31 Sup. Ct. 493, 45'L. Ed. 679; Water, Light & Cas Co. v. City 
of Hutchinson, 207 U. S. 385, 394, 28 Sup. Ct. 135, 52 L. Ed. 257; 
Graild Rapids Electric h. & P. Co. v. Grand Rapids E. E. L. &:F. G. 
Co. (C. C.) 33 Fed. 659; Water,' Light & Gas Co. v. Cityof Hutchin- 
son (C. C) 144 Fed. 256; Dillon oh Municipal Corporations (4th Ed.) 
§ 80; and many other authorities. 

In Détroit Citizens' Street Railway Co. v. Détroit Railwav, 171- U. 
S. 48, 18 Sup. Ct, 732', 43 X. Ed. 67, it was held, applying thiâ ruleéf 
construçtiort, that a statute providing that no company shovild be 
aûthorized to construct a Street railway throughthe streets of any 
city without thè consent of the municipal authorities and upon such 
terms and conditions as ' said authorities might prescribe, it did not, 
either expressly or by necessary irriplication, give the municipal àdthor- 
ities the power, in prescribing the terms and conditions upon which' the 
streets might be used by a street railway company, to confer art ex- 
clusive privilège in such use of the streets for the period of the grant. 

And in the case of Water, Eight & Gas Co. v. City of Hutchinson, 
it was held, both by the Circuit Court and by the Suprême Court 
(144 Fed.; 256 ; _207 U. ;S._385, 28 Sup. Ct. 135,'52 E: Ed: 257), that 
a statute- authorizing certain towns to make contrâcts for lighting the 
streets ôt Ûié city and tô give the contractor the privilège of furnish- 
ing light for the streets of, the city for not exceeding 21 years did not 
authorize a provision in. the contract giving the contractor the' ex- 
clusive right of supplyin^, thé city and its inhabitants with light, 
heat, and power by meâns 6î electricity and gas. 

r regard this case as identical in ail essential respects with the case 
at bar, and the décision of the Suprême Court as conclusive of the 
question , now at issue. While it is true that in the last paragraph of 
the opinion it is stated that the conclusion reachedi is re-enforced by 
a change which had been made in the state statutes by an aniendment 
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which did away with a former provision expressly authorizing the 
granting of an exclusive privilège, it is nevertheless true that this 
iS stated, not as the ground of the opinion, but merely as a re-enforce- 
rnent of the reasoning, and that the opinion itself is primarily andl 
directly based upon the construction of the statute and upon the rule 
of strict construction of municipal charters, which is directly control- 
ling of the présent case ; it being further said in this opinion, in an- 
swèr to the complainant's contention, based upon alleged equities aris- 
ing from the expenditures which it had made in the construction of its 
plant upon the faith of the municipal ordinance, that the rule of strict 
construction of municipal power is "too firm of authority to be dis- 
regarded upon the pétition of equities, however strong." Page 397 
of 207 U. S., page 140 of 28 Sup. Ct. (52 L. Ed. 257). 

Furthermore, in Parfitt vv. Fefguson, 3 App. Div.. 176, 38, N. Y. 
Supp. 466, where a spécial statute authorizëd a board of improve- 
ment in the town of New Utrecht to contract with any gas company 
to supply gas for lighting the city's streets for not exceeding 20 years 
upon such ;térms and conditions as the board should deem expédient, 
the gênerai laws of the state in force at the time authorizing any gas 
compàny to lay conductors in the streets of any city with the consent 
of the municipal authorities, the Suprême Court of New York ex- 
pressed the opinion, obiter, that a provision in a contract made by the 
board with a gas company for supplying the town with gas, that during 
thé period of the contract the board -,would not grant its consent to 
any other- cofnpany to lay pipes in the streets, was one beyond the 
power of the board to enter into. 

In: the light of the foregoing authorities, and especially in view of 
the rule of strict construction laid down and applied by the Suprême 
Court in. the Détroit and Hutchinson Cases, withoiit citing many 
other cases in which the same rule of strict construction has been ap- 
plied in various cases wherein it had been sought to çonfer exclusive 
privilèges in the streets of. the city, I am unable to reach any other 
eonçjusion than that, so faras the ordinance of 1905 went beyond the 
matter of street lighting, and sought to confer upon the complainant 
an exclusive privilège of furnishing gas and electricity to the in- 
habitants of the city for beat, light, and power, during the term of 
the contract, it was beyond the scope of the municipal power, ultra 
vires, and vpid- ; ,•, 

The authorities. relied on in support of complainant's contention 
appear to ipe to be clearly distinguishable from the casé at bar. With- 
out referring to.them ail, those principally relied on may be distin- 
jguished as fôllows : 

In Omaha Water Ço. v. Çity of Omaha, 147 Fed'ï, 77 C. C. A. 267, 
12 L. R. À. (N. S.) 736, in which it was held that a statute, empcvwer- 
ing the city of Omaha to, contract for the construction atid mainte- 
nance, of "watçrwprks on.such terms and undèr such régulations, as 
may be agreed on," authorizëd the city, as one of' thé terms of an 
ordinance çonstituting a contract for the construction of waterwOrks, 
to provide for tbe rates at which the contractor shouM furnish water 
to priyate cphsumers, there was, in the.first placé, no attempt to con- 
fer any exclusive privilège andl no question of this charàcter involved 
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ïn the case, while, in the second place, the Nebraska statute did not 
merely give the city the right to make a contract for supplying water 
to the city hydrants, but extended broadly to the construction and 
maintenance of a waterworks system, which necessarily authorized as 
a term of the contract the rates at which water should be supplied to 
ail users, both public and private. The case would not be at ail anal- 
ogous to the one at bar, even if the question of an exclusive privilège 
had been involved, unless the Tennessee statute had similarly author- 
ized the city of Murfreesboro to contract for a gas and electric plant, 
instead of being Hmited to the matter of street lighting; as it is, 
they are entirely différent. 

in Walla Walla City v. Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 
L. Ed. 341, in which the Washington statute expressly empowered the 
city of Walla Walla to erect or authorize the érection of waterworks 
for the purpose cf furnishing the city or its inhabitants with sufficient 
supply of water and to permit the use of the city streets for the pur- 
pose of laying the pipes for furnishing such supply for not exceeding 
25 years, it was merely held that this provision authorized the city, 
in a contract granting a water company the right to lay pipes for the 
period of 25 years, to agrée that so long as the contract remained 
in force the city would not itself construct waterworks. There was, 
however, in this case no àttempt to grant an exclusive franchise and 
no question of this kind involved, and the statute furthermore ex- 
pressly empowered the city to authorize the érection of the water- 
works for the purpose of supplying not merely the city but the in- 
habitants also. 

And in the cases in the Suprême Court involving the Vicksburg 
waterworks it was merely held that under a Mississippi statute au- 
thorizing the city of Vicksburg to contract for the érection and opéra- 
tion of "a System of waterworks" to supply the city with water, and 
under the laws of Mississippi as construed by its highest court, the 
city might lawfully, as a term of the contract for the construction 
of such waterworks, give the grantee the exclusive right to erect and 
maintain waterworks for a definite period, during which it could 
not erect its own system in compétition with that of the company 
(Vicksburg Water Co. v. Vicksburg, 202 U. S. 453, 26 Sup. Ct. 660, 
50 L. Ed. 1102), and that it might also as a term of such contract 
lawfully fix the maximum rate at which water should be supplied 
to the inhabitants during the period of the contract. Vicksburg 
V. Vicksburg Waterworks Co., 206 U. S. 496, 27 Sup. Ct. 762, 51 
L. Ed. 1155. 

The Walla Walla Case and the two Vicksburg Cases, it is further 
to^be noted, were specificallv discussed in the subséquent opinion in 
Water, Light & Gas Co. v. Hutchinson, 207 U. S. 385, 394, 28 Sup. 
Ct. 135, 52 L. Ed. 237, and the iirst two were held to support and the 
last to be not inconsistent with the holding in that case, that a statute 
authorizing a town to make contracts for lighting the streets of the 
city did not authorize a provision in the contract giving the grantee the 
exclusive right of supplying the city and its inhabitants with light, 
beat, and power by means of electricity and gas. 
179 F.— .58 



914 <. 179 FEDERAL EEPOKTEB. : 

I shbuld add thât while it is alleged in the complainant's bill that the 
ordinancé.of 1908 authorized Davis and associâtes to use the streçts 
ôf the city for the purpose of fnrnishing hght, heat, and power to 
the, inhabitants of the city, "and also to the city should it desir^ 
to take the same," I do net find this latter provision in the ordinance 
itself, which is made part of the bill as exhibit No. 5 ; the right con- 
ferred thereby appearing to be limited to the furnishing of electricity 
to the inhabitants of the city for thèse purposes. Sections 1, S, 3, and 
9. As there is, furtherraore, no allégation in the bill that the city 
desires to take any heat, Hght, and pow^r from Davis and associâtes, 
or that any stich action is contemplated or threatened, I am of opinion 
that the allçgations of the bill, read in connection with the exhibit, 
are not sufficient to predicate any relief in référence to this matter 
upon the mère possibility that this question may hereafter arise, and 
hâve therefore not considered the question whether the power given 
the city tomake contracts for its street lighting implies the power, as 
an incident pf such contract, to grant the exclusive privilège of sup- 
plying the city itself with gas and electricity, for light, heat, and pow- 
er, during the period of the contract. 

3. Holding therefore that the second ground of the diemurrers is 
well taken, and that the bill should be hence dismissed, this neces- 
sarily disposes of the application for the preliminary writ of injunc- 
tion. 

A decree will, accordingly, be entered sustaining the second ground 
of the demurrers, and dismissing the bill at the cost of the complain- 
ant. 



UNITED STATBS BÂNIC v. CITÏ OF KENDALL. 
(Circuit Court, D, Kansas, Second Division. June 6, 1910.) 

1. Municipal Corporations (§51*) — Dissolution. 

Wliere a municipal corporation has once been organized, it doe.s not 
beconie dissolved by a mère fallu re toelect officers, or by a f allure of 
such officers elected to perform coriwratejfunrtlons, but, for the purpose 
of lieing s.ued, for corporate debts, continues to e.'iist per se;, 

[Ed. Note. — For othèr cases, see Municipal Corporations, Cent. Dig. §§ 
138-140; Dec. Dlg. § 51.* .., , 

Dissolution and reincorporation^efféct on Indebtedness, see note to 
City of Uvalde V. Splér, 33 C. G. A. 500.] ' 

2. PkoCESS (§ 141*) — SETÎVICK— ReTUBN— RiGIIT TO Attack. 

Where, In a suit agalnst a city, the niarslial returned that he Uàd 
served the writ by deUverlng a true and certlfiëd copy to J., mayor, and 
there was no attempt to charge such offlcer with an individual llablllty, 
the mapshal's retum was conclusive on the défendant untll vaçated in the 
regular course of procedpre, and J. had no capaclty to appear speclally 
and objëet to the service on the ground that, though he had been elected 
mayor <>t the city, the élection was illégal, and that the city had passed 
ont of existence. 

[Ed. Note; — For other cases, see Process, Cent. Dig. §§ 189-192; Dec. 
Dig. f 141.*] 

•For other cases eee saûie topic & $ numbgb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Action by the United States Bank against the City of KeTidall. 
On motion of J. E. Johnson to set aside the service. Denied. 

Charles Blood Smith, for complainant. 



PHILIPS, District Judge. The plaintiff brought an action in as- 
sumpsit against the défendant, a municipal corporation of Hamilton 
county, Kan., to recover judgment on certain improvement bonds and 
coupons issued by it. Writ of summons was duly issued thereon, di- 
rected to the United States marshal of this district, who made the 
f ollowing return thereon : 

"Received the within wrlt March 21, 1908, and served the sarae upon the 
within-named clty of Kendall, in the county of Hamilton, In the state of Kan- 
sas, by dellvering to J. E. Johnson, mayor, porsonally, a true and certifled 
copy of this writ with ail Indorsements thereon, at Eandall, Kan., on the 24th 
day of March, 1908." 

There was no appearance by the défendant at the time as required, 
or at any other time. But at the return term the said J. E. Johnson, 
appearing only for the purpose of the motion, filed motion to set aside 
said service of summons, on the ground that he had never been, and 
is not now, mayor, officer, or représentative of any kind or in any cap- 
acity of thedefendant city ; that the said city had been for over 15 years 
last past, and still is, incapacitated from appearing herein as a muni- 
cipal corporation; that it had ceased to exist as such for a long time 
prior to the commencement of this action. With the motion the said 
Johnson presented his affidavit showing that he résides about one- 
quarter of a mile west of ttie boundary line of what is known as the 
city of Kendall ; tbat he had not resided therein for four years ; that 
he is not the mayor of said city or town, and never had been ; but 
admits that there had been some sort of an élection held in said town 
about 12 years ago to elect a mayor and city council, but that the same 
was not legally called or held ; that at said pretended élection he had 
been elected mayor, but was never lawfully notified thereof ; that he 
had never qualified as such mayor; and that said town had not had 
for about 15 years any acting mayor or city council. The plaintiff has 
moved to strike from the files said motion, for the reason that said 
Johnson is not a party to the suit, has no interest in the controversy, 
and, therefore, the motion is impertinent. 

No question is made that the service of summons on said Johnson 
as mayor of the défendant city was not in form and substance con- 
formable to the statute of Kansas. Therefore the return of the marshal 
is conclusive on the défendant, until set aside and vacated by order of 
court in due and regular course of procédure. 

The question to be decided is : What right or standing in caiirt has 
said Johnson to move for the vacation of said return? He is not a 
party to the action, and does not disclose any interest whatever in the 
controversy. He does not claim to be a résident within the corporate 
limits of the défendant city, nor does he disclose that he has any prop- 
erty interests therein to be in any wise affected by the judgment 
against the city. No judgment is asked against him, and none can be 
rendéred against him in this action. 
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It )s a recdgnized rule of légal procédure tnat no one not a party to 
the action, without any disclosed interestin the resuit thereof, can be 
permitted to thrust himself into the controversy by filing any character 
of pleading therein. Indeed, it would seem to confound the reason of 
the law, in a mère action at law, requiring pleadings to make. up is- 
sues to be tried between the parties named in the action, that one not 
interpleaded as a party, neither for nor against whom the court could 
render any relief or judgment, could, sua sponte, corne into the litiga- 
tion for any purpose. If this motion be denied, Johnson could not 
sue out writ of error thereon, as there would be no final judgment. 
What standing would he hâve to prosecute a writ of error to hâve 
final judgment reviewed to which he would not be a party, and by 
which he would not be aggrieved? If he hâve no such right, he does 
not sustain the relation of a litigating party to any phase of the matter 
in controversy. 

ïhe case of Estate of Aveline, 53 Cal. 259, is apposite. A public 
admmistrator had defaulted, A proceeding was broUght in the pro- 
bate court against him by the successor. The estate in question was 
not settled at the expiration of the term of office of the défendant, in 
1874. In 1876 he obtained an order for the sale of certain property 
of the estate which he sold. Afterwards he left the state without ac- 
counting therefor, and thereupon the probate court ordered the suc- 
cessor to collect the amount from the sureties of the defaulting ad- 
ministrator. The sureties appeared and filed an application to set 
asidé the order of the probate court, for the reason that no citation had 
been issued to the defaulting administrator. The court held "that one 
who is not a party to a proceeding cannot make a motion therein." 
In the course of the bpinion the court said : 

"The sureties, however, were not parties to the proceeding which eventu- 
ated in the order of the 24th da.v of Rlarch, 1S77, determlnlng the amount due 
from Rôgers as such administrator of the estate; and were not authorized In 
thelr ownnames to move that the order be set aside, aud, therefore, their mo- 
tion to that effiect was properly set aside." 

There was certainly more reason for the motion made by the sure- 
ties, 'who were interested in the resuit of the pending litigation, than 
for the motion of Mr. Johnson, who is in no wise interested in the 
resuit of this litigation. 

In Piggott V. Kirkpatrick, 31 Ind. 261, it was d.ecided that a motion 
to dismiss the action because of sorne dpfects in the pétition could not 
be made by one not a party to the suit, nor could, he be, regarded as 
amicus curias. 

So iri Howell v. Raîlroad Co., 70 S: C. 493, 60 S. :E. 1114, the syl- 
labus recites that: ,, ' . : 

"Service of summons andcomplalnt would not be set aside on the motion 
of one not a party to the action." 

The court said: 



"Copies of' the siinimons and complaint were sorved on A. S. Jrorrail. as 
agents of the défendants, whÈreupoh lie niade a motion before his honor, 
Judge Watts, to set aside the service as to ail the défendants, except the At- 
lantic Coast Tjlne Ilailroad Company, on the ground that he was not the agent 
of said défendants, aud that they had ceasèd to exist The motion was re- 
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fused on tlie groniid that A. S. Morrall was not a party to the action. The 
order of the circuit judge is snstained by the case of Copeland v. Insurance 
Ce, 17 S. C. 110. See, also, Beattie v. Latimer, 42 S. C. 31.3, 20 S. E. 53." 

Pertinent to this rule is the language of the court in O'Mahoney v. 
Behîiont, G2 N. Y. 133, where a receiver had been appointée! while the 
adverse parties were endeavoring to compromise the matter of such 
appointment as made without their consent. In the opinion the court 
said (pages 142, 143, of 63 N. Y.): 

"Where such a right exists, it is usually called in exercise upon tlie appli- 
cation of one or more of the parties In interest. While the court niay upon 
its own motion nonainate a receiver wliere the case requires It, such a pro- 
ceeding cannot aceordlng to the regular practlce be liiaugurated and cou- 
dueted by outside parties, who hâve no connection with the case, or Interest 
in the subject-matter of the lltigatlon. A person not havlng any Interest can- 
not propose a receiver, and it is contrary to the orderly and regular proceed- 
ings of a court of Justice to allow a stranger to participate In a motion for 
such an appointment." 

Equally pertinent is the holding of the court in Steinhaus v. Enter- 
prise Vending Machine Co., 39 Mise. Rep. 797, 81 N. Y. Supp. 282, in 
which the court said: 

"The reason of the rule permlttlng appearance and ansvver is to enable a 
person wrongfully served, and yet sought to be held, to i)lead that he Is not 
liable to the plalntltt because he Is not the person against whom the plaintiffs 
alleged clalm exists. In the présent case, William N. Funk, before he made 
hls motion, had been notitied In writing to tlie efCeet that no claiin was made 
against him Indlvidually, which protected him eompletely, and yet he at- 
tempted to compel the plalntiff to accept an answer, wliich. in addition to a 
déniai of any connection on hls part with the défendant corporation, also con- 
talned a gênerai déniai of the merlts of the complaint. This attempt was not 
made In self-protection, but unmlstakably In the Interest of the défendant 
corporation, for in hls affldavit he averred that 'plalntlfC's attorneys Intend to 
enter judgment against the said Enterprise Machine Company,' and then 
asked that 'ail proceedlugs on the part of the plalntiff and bis attorneys be 
stayed In the above-entitled action until flve days after the service of notice 
of entry of an order determining this motion.' William N. Funk should not 
hâve been permltted to succeed in this attempt to answer uiwn the merlts for 
the benefit of the défendant exclnslvely. Nor should the défendant cor))ora- 
tlon be permltted to question the validity of the service in the underhanded 
manner in which It was attempted." 

In Life Association v. Fasset, 102 111. 31o, in a suit against the 
corporation certain lands were attached. Thereafter the superintendent 
of insurance of another state entered spécial, appearance, by leave of 
court, in the attachment proceeding, for the purpose of presenting 
suggestions of the dissolution of the corporation under légal proceed- 
ings therefor in his state^ ' Motion, filed by the plaintiff in the pend- 
ing suit, to strike said motion from the files, was sustained. 

With some force it is urged in opposition to the foregoing gênerai 
rule the plea of necessity to prevent a conceived injustice, and an in- 
vocation of the doctrine of estoppel imposed upon the plaintifï, that, 
while claiming the défendant corporation is brought into court by 
service of process on Johnson as mayor, he ought not to be heard to 
deny the right of Johnson to corne in and assert that he was not mayor. 
Counsel, with keen humor, suggests that Johnson ought not to be stig- 
nratized as ever having been mayor of an incorporated community that 
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had lapsed into a "prairie dog town," without the privilège of his "day 
in court" to vindicate Iiis wounded pride. But a man's sensibility may. 
be quite apart from a Icgal right. 

The case principally relied upon to support Johnson's contention iâ 
Kelley v. Mississippi Central R. Co. (C. C.) 1 Fed. 684. It is some- 
vvhat difficult to comprehend the force and applicability of tlie discus- 
sion of Judge Hammond for the reason that the facts outof which the 
proceeding arose are not stated. One thing, however, is manifest: 
The suit was against a railroad company, and it is inf érable that the 
person to whom the writ of summons was delivered was a share holder 
in the private corporation, and, as such, it was assumed that he had 
such interest in the corporate assets and property to be affected by a 
judgment against the corporation as ought to entitle him in advance 
to challenge the truth of the officer's return ; otherwise, as the corpora- 
tion was extinct in so far as there were no existing officers to repre- 
sent it, a judgment against it would preclude any subséquent iriquiry 
respecting such preliminary juriçdiçtional fact. 

If the corporation as a légal enfity was extinct, a judgment against 
it would be unavailing. Thornton v. Railway, 183 Mass. 33. There- 
fore there would be no occasion to invoke an appeal to the inexplicit 
ând undefined law of ex necessitate. ^The only American authority 
cited by the learned judge tending to support the first proposition is 
that of Callender et al. v. Painesville & Hudson R. R. Co., 11 Ohio 
St; 516. The suit was against the défendant railroad corhpany,' a 
corporation, to recover damages for breach of contra'ct. The writ 
of summons was served by leaving a copy at the principal business 
office of the défendant at Painesville. One Steele, on whom the 
service was made, or to whom the service was delivered, filed motion 
therein stating that he was a member and the secretary of the com- 
pany, and resided at Painesyillè, in Lake county; that the said rail- 
road company is not an incorporated company; that it had for its 
chief officer one Avery, whose usual place of business was at said 
Painesville, on whom service çould hâve been had ; that said railroad 
company is not a corporation, but only an association of persons re- 
siding in Painesville; and that the organization certificate was insuf- 
ficient. He set out the certificate of organization in his affidavit. 

The court in its opinion said: 

"It Is always the right of a party In a case to Invoke the action of the 
court In this inanner, for proper cause. And this right of mailing and being 
heard on his motion has aise very properly been exteiided by courts to those 
having an interest in the subjeet-matter, though uot parties. Thns, In ac- 
tions of replevin, attachment, and In cases of distribution of money, it has 
been tlie practiee to entertain and hear motions made by persons la interest, 
though Etrangers to the record." 

The court then quotes the statute of the state authorizing a motion 
in an application for an order to the court or judge, "by any party to 
a suit or proceeding, or one interested therein." The opinion then 
proceeds as foUows: 

"In applications of the klnd, the court will judge of the relation of the 
party so making the motion to the subJect-matter of the action or proceeding ; 
and the entertaining of the motion is an act of discrétion on the imrt of the 
court. I think that the person making the motion in this case is eertalnly 
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iiot shown hy tlie motion to hâve been a mère intnider. Steele represents 
himsell'. in liis motion, to be a inember of an unincorporated ooiupany, agaiust 
wliich jndfrment is sought in tlie action. And, if so, a .iudgment rendered 
against the eonipany, by tlie iiame of the conipany, would be a judgment 
agaiust ail tbe members collectively, includlng him as an iudividual meniber 
of tlie association. Any uieniber of tbe company, uiider thèse circumstaiices, I 
think, niight very ijroperly be aduiitted to uialie this motion, and be heard 
upon it, in the case." 

That case does not by any means support the right of Johnson. He 
was not a member of the défendant municipal corporation. He says 
he does not réside within its Umits. He does not appear to hâve there- 
in any property interests possibly to be subjected to thepayment of 
any judgment against the city. 

The case of Rand et al. v. Proprietors of the Upper L,ocks and 
Canals in the Conn. River, 3 Day (Conn.) 441, was a suit against a 
corporation wherein the writ commanded the sheriff to summon James 
Bull, one of the principal proprietors and directors of said company, 
and as proprietor of the Upper Locks and Canals of the Connecticut 
River in the County of Hamilton. The corporation itself put in a 
plea of abatement for the want of service. Bull also pleaded in abate- 
ment that no service was made upon the corporation only by leav- 
ing a copy with James Bull of Hartford, Conn. ; whereas, the cpr- 
pqration was established only within the jurisdiction of Massachusetts. 
No question was raised as to Bull's right to so plead. It was suf- 
ficient that the corporation itself interposed ' the plea of abatement. 
Ail the court said in its opinion is in the f ollowing paragraph : 

"In thls case the -writ and process has heen no otherwise served than by 
leaving a copy thereof at the nsnal place of abode of James Bull of Hartford, 
Conn., who is described therein as one of the principal proprietors, and one 
of the directors of the corporation. Serving a summons uiwn a private iu- 
dividual of a corporation is not due and légal notice to the corrwrate body." 

Neither is the right of Johnson aided by the ruling in the case of 
Mumma v. Potomac Co., 8 Pet. 281, 8 L. Ed. 945. The plea in abate- 
ment was signed by one Chase, as attorney for the banjc against which 
judgment had been rendered, setting up the dissolution of the bank by 
the act of the Législature of Indiana, and its extinction thereby. Not 
only was the plea thus made in effect in the namç of the bank, but no 
question was raised by opposing counsel as to the right of the attorney 
to thus represent the bank. More than that, the parties to the pend- 
ing suit filed an agreed statement of facts submitting the question of 
fact ànd law as to whether or not the corporation was nonexistent at 
the time of the rendition of the judgment agàiiist it. The court simply 
said: 

"The dissolution of the corporation, under the acts of Virginia and Mary- 
land, cannot, in any just sensé, be considered within the clause of the Consti- 
tution of the United States as impairing the obligation of the contracts of tbe 
Company by those states, any more than the death bf a privatè iierson can be 
said to impair the obligation of his contracts." 

And further it was stated that by the act of incorporation itself it 
was made the duty of the président and directors of the company, so 
long as there shall remain any creditor of the Potomac Company, who 
shaTl not hâve vested his demand or stock in the Chesepeake & Ohio 
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Canal Company, to pay such créditer annually, etc. ; so tliat there 
was provided an équitable mode of distributing the assets of the Com- 
pany among its creditors. 

So, in Bronson v. La Crosse R. R. Co., 3 Wall. 283, 17 L. Ed. 725, 
the stockholders of the corporation were allowed to put in answer, 
nem. con., to protect their interests where the directors negligently or 
covenously failed to act. The court simply held that they could not 
be regarded as answering for the corporation itself. That in such 
case the court, in its discrétion, can permit a stockholder to become a 
party défendant for the purpose of protecting bis own interests against 
unfounded or illégal claims against the company. 

"But this défense is independent of the compàny jiiid of its directors, and 
the stocliholder beconies a real and substantial party to the exteut of his own 
interests and of those who niay Joln hiin, and against \yhoin any proceeding, 
order, or decree of the court in tlie cause is bindiii^, aud niay be enforeed. It 
is true, the remedy is an extrême one, aud should bé admltted by tlie court 
vvlth liesitation and caution ; but It grows out of the ueeessity of the case and 
for the sake of justice, and may be the only remedy to preveut a flagrant 
wrong." 

The court further, to qualify the case, said: 

"Although the appearance and answers of the stoci'tholders were irregularly 
allowed by the court, as each was permltted to appéar and answer in tlie 
nanie of the company, yet, a.s the défense set up is doubtless the same as tliat 
which they would ha,ve relied ou if tljey had been ndmitted simply as stock- 
holders, we are inclined to regard the answers the same as if put in by them 
In that character." 

The Suprême Court of Massachusetts maintains the doctrine that 
the fact that a person is a stockholder, or formerly a director of the 
company, and may be ultimately liable to pay judgments recovered 
against the corporation, does not give him the right to assume matters 
of défense to the action ; that he is in no sensé a party to the action, 
and he is only summoned in to aiïord him an opporturiity of trying the 
incidental question whether any judgment obtained by the plaintiiï 
shall be capable of being enforeed against his goods and estate. Rob- 
bins V. Justices, etc., 13 Grav (Mass.) 325, 226 ; Byers v. Franklin 
Coal Co., 14 Allen (Mass.) 470. 

It is also held in Townsend v. First Freewill Baptist Church, 6 
Cush (Mass.) 279 : 

"That if the défendant intend to deny its existence, or its organizatiou as 
a Corporation, it must do so by plea in abatement, or in bar, under the old 
System of v>leading; and stnce the statute abolishing spécial pleading, it uiust 
give notice of its intention to do so in a spécification of défense." 

In American Express Company v. Haggard, 37 111. 465, 87 Am." Dec. 
257, Haggard sued the express company as a corporation ; service up- 
on the agent at Bloomington in the manner prescribed by statute. The 
agent came in and denied that he was the agent of such corporation, 
that he knew no such corporation, and on his affidavit moved to quash 
the return. Livingston et al. appeared and filed a plea in abatement, 
.stating that they wfere engagetl in the business' of express carriers 
iunder the gênerai name of the "Alnerican Express Company," assert- 
ing that it was nêv'er a body pblitic or ccirporate. The court said of 
thé affidavit that its object was to raise the question as to whetheir the 
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défendants were a corporation; that this was a matter dehors the 
record ; the question should be presented by plea in abatement, and 
not by motion. Thereupon counsel filed a plea in abatement in the 
name of Johnston, L,ivingston, Fargo, Wells, et al., setting up the fact 
that they were doing business under the name of the "American Ex- 
press Company," but denying that it >vas a corporation. Demurrer to 
the plea was sustained, without otherwise passing on the question hère 
involved. 

Furthermore, the affidavit of Johnston in support of his motion does 
not assert that the défendant was never duly created a municipal cor- 
poration, or that it had ever been dissolved. It only represents that 
it had failed to elect a board of directors for a séries of years, and that 
the attempt to nominate him as mayor was abortive. The statute of 
Kansas (Gen. St. Kan. 1905, c. 23, art. 5) déclares how such corpora- 
tion may be dissolved : 

"First, by the expiration of tlie tinie liinited iu its charter ; second, by a 
.iudgnient of dissolution rendered by a court of eomiietent jnrisdictlon ; but 
any such corporation shall be deemed to be dissolved for tlie purpose of en- 
abilng any creditors of such corporation to prosecute suits asiainst the stock- 
holders thereof to enforce tlieir individual liahllity, if it be shown tliat such 
corporation has suspended business for more than one year, or that any cor- 
poration now so suspended froni business shall for three months after tlie 
passage of this act fail to résume its usual and ordinary business." 

By another provision of the statute it is provided that the term of 
ail élective or appointive officers shall be for specified period, and until 
their successors are elected and qualified. 

Dillon in his work on Corporations (4th Ed. vol. 1, § 166), speaking 
to this subject, says: 

"Hère it Is the people of the locality who are erected into a corporation, 
not for private, but for public or quasi public, purposes. Tlie corporation is 
mainly and primarily If not wholly an Instrument of goverinneut. The offi- 
cers do not constitute the corporation, or an intégral part of it. The exist- 
ence of the corporation does not dépend ui»n the existence of officers. The 
qualified voters or electors liave, indeed, the right to sélect officers ; but such 
officers are the mère agents or servants of the corporation, and hence the doc- 
trine of a dis.solution by the loss of an intégral part has. in such cases, no 
place. If ail the people of the deflned locality should wholly remove from or 
désert it, the corporation would, from necessity, be suspended or dormant, or 
perhaps entirely cease; but the mère neglect or mère failure to elect officers 
will not dis.solve the corporation, certainly not whlle the right or capaclty to 
elect remains. In this respect municipal corporations resemble ordinary pri- 
vate corporations, which exist per se, and eousist of the stockholders vvlio 
compose the company. The officers are their agents or servants, but do not 
constitute an intégral part of their corporation, the failure to elect wlioni 
may suspend the functions, but will not dissolve the corporation." 

See Welch v. Ste. Geneviève, 1 Dill. 130, Fed. Cas. No. 13,372. 

It is matter of public history that some communities under munici- 
pal charters, with more enterprise than discrétion — optimistic of the 
future, but little reckoning of the day of rédemption — hâve in the past 
put upon open market bonds, garish with gilt and tempting with high 
rates of interest. When the confiding purchaser comes to demand 
payment he finds a bankrupt town. Under the suggestion of sotne 
leader resort is taken to the coup d'état of either having the governing 
board resign, or the voters to forget to hold any more élections. So 
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that whén the process server cornes with tlie writ of summons the vil- 
lage school master appears and proGlaims, "ilium fuit," sugfgesting a 
return of non est inventus. But the law says in such contingency the 
writ may be served upon tHe designated officer last in oifice. Salam- 
anca Township v. Wilson, 109 U. S. G27, 3 Sup. Ct. 344, 27 h. Ed. 
1055; Welch v. Ste. Geneviève, 1 Dill. loc. cit. 133, Fed. Cas. No. 17,- 
372; Muscatine Turnverein v. Funck, 18 lowa, 469. If in such con- 
tingency it be disputed that the person served was not such officer, de 
jure or de facto, the question may be tested by the undissolved cor- 
poration by recognized plea. If it has no représentative to thus pro- 
tect it, it is the author of its own misfortune. The way of the trans- 
gressor always has been and always will be hard. 
It results that the motion is sustained. 



DENVER ENGINEERING WORKS CO. v. ETJCINS et al. 

(Circuit Court, W. D. Pennsylvanla. July 29, 1909.V 

No. 66. 

1. Corporations (§ 398*) — Corpokate Acts— Acts of SiocKHOLDERg. 

Stockbolders of a corporation cannot enter Into contracts wlth thlrfl 
persons binding on the corporation, whlch can act only through its dl- 
reetors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 159S-1594 ;. 
Dec. Dlg. § 308.*] 

2. Sales (§ ,384*)?— Contbact—Bkeach— Damages. , , 

Wliere a purchaser of a part of the property of a corporation falled 
or refnsed to earry out the contract, so that the corporation still retalned 
the property feold, the purchaser was llable to the corporation, not for 
the priée he liad agreed to pay, but for damages for breach of contract 
conslsting in the différence In the value between the property and the 
contract prlce. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. S 1098; Dec. Dlg. 
ISS4.*] 

S. ASSIGNMENTS (§ 89*) — FOR COLLECTION. 

M., having contracted to purchsise part, of tûe property of a corpora- 
tion Indebted to plalntiff, and deslring to use sueh debt In settlement 
of the purchase prlce, obtained from plaintlfC /without considération an 
assignaient of its claim agalnst the corporation, whlch agreed to accept 
plalntiff 's clalm in part pay ment. The contract of sale, however, was nev- 
er carrled out by reason of the purchaser's default, and thereafter, not- 
withstanding the corporatlon's Insolvency, the clalm was reassigned to 
plalntiff. Held, that the original asslgnment to M. was for collection 
only, and hence, on the sale not belng consummated, the corporation'8 
agreement to accept the claim In part payment of the prlce dld not con- 
Btltute a satisfaction of plalntlff's clalm. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dlg. § 137; Dec. 
Dlg. § 89.*]. 

4. Pkincipai, and Sueety (§ 102*) — Assignment of Claim— Disciiabqe op 

SURETY. 

Asslgnment of a clalm agalnst a corporation to a purchaser of a part 
of its assets for collection only, to be used as a payment of part of the 
prlce, but whlch was not so used becaus*^ of a fallure of the sale, though 
the corporation had agreed to recel ve it as such, dld not constitute a 

*For oUier cases se* sama topic & S NVMBSit lu Dec. ft Am. Digs. 1307 to date, & Rep'r Indexe» 
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■discharge of sureties for the corporatlon's payment of the debt; there 
being no time when the créditer was under a binding obligation not to 
sue the principal, under the rule that the release of a surety without 
payment of performance can only resuit from such act or omission of 
the creditor which proves or may prove injurious to the surety. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
181-185 ; Dec. Dig. § 102.*] 

5. Pbincipai, and Subett (§ 129*) — Secueed Sureties— Discharqe. 

Where défendants became sureties for the payment of a corporate 
debt for machinery purchased, which the corporation on the day before 
the contract of suretyship was made had placed on the part of its prop- 
erty which it asslgned to défendants, défendants thereby acquired prop- 
erty of the corporation for their indemnity, andi while holding- such 
property could not claim that they were discharged from liability be- 
cause of an assignment of the claim to a prospective purchaser of a 
part of tne corporatlon's property and an agreement by the corporation 
to receive the claim in part payment. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
366-372 ; Dec. Dig. § 129.»] 

Action by the Denver Engineering Works Company against John P. 
Elkins and another. Judgment for plaintiflE. 

Griggs, Baldwin & Pierce and Martin Conboy, for plaintiflf, 
Watson & Freeman, for défendants. 

ORR, District Judge. The plaintilï seeks to recover from the de- 
fendants as sureties $9,500, a balance of an account with interest al- 
leged to be due the plaintiff for mining equipment and material claim- 
ed to hâve been furnished by the plaintiff to the Terrenates Consoli- 
dated Mining Company, a corporation of the territory of Arizona, 
under a contract between the plaintiff and said company. By agree- 
ment of the parties the cause was referred. It now cornes before this 
court upon exceptions to, the report of the référée, who found for the 
défendants. 

Some time prior to January 30, 1903, the Terrenates Company was 
incorporated. It had assets of prospective value in the shape of min- 
ing properties. For convenience the properties hâve been classified as 
the old Terrenates mine proper and the San Antonio group of mines. 
•On the date last mentioned, the said company entered into a written 
contract with the plaintiff, whereby the latter agreed to manufacture, 
sell, and deliver, and the former agreed to take and pay for, certain 
mining equipment and material. Afterwards in the spring of 1903 the 
■défendants, with some of their associâtes, purchased a majority of the 
capital stock of the company and took over its management and con- 
trol; the défendant Elkin being electcd président of the company and 
the défendant Eyre its treasurer. On the 29th of August, 1903, said 
company, as appears by thosé portions of its minutes offered in évi- 
dence, caused to be transferred to the said Elkin and Eyre the San 
Antonio group of mines and ail property, real, personal, and mixed, 
belonging to the company to be held by them in some trust relation for 
the use of the company. On the 31st day of August, 1903, the said 
Terrenates Company took up the matter of amending its contract with 
the plaintiff with the intention of limiting the material and apparatus to 

■*For other cases see same tapie & i ndmbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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be furnished by the plaintiff and limiting the amoiint to be paîd there- 
for by said Terrenates ComjDàny. The plaintiff agreed to this altéra- 
tion by which the aniount agreed upon to be paid to the plaintiff for 
the apparatus thus agreed upon to be furnished was $15,956, of which 
$6,456 should be paid within 10 days after présentation of bills of lad- 
ing, and the balance, $9,500, within 30 days after the arrivai of the 
apparatus at Parral, if in successful opération, and, in any event, with- 
in 60 days after such arrivai, unless the apparatus should hâve been 
tried and proved unsuccessful in its opération. The said défendants, 
being in possession of the corporate assets transferred to them, did at 
the time of making the supplementary contract with the plaintiff, agrée 
in writing by the hand of the défendant Elkin to become "responsible 
for the carrying out of the ternis of the modified contract and the pay- 
ment of the balance due thereon." 

That the plaintiff performed the contract on its part is clear. It was 
never at any time seriously disputed. The défendants rely upon their 
plea of payment, which is in harmony with the averments in the affi- 
davit of défense. The affirmative of the issue thus raised is therefore 
upon the défendants. See 1 Troubat & Haly's Practice, § 510, and 
the cases there referred to. 

Pending the completion by the plaintiff of the supplementary con- 
tract, the Terrenates Company had under considération varions mat- 
ters with a view to reorganizing or otherwise putting the properties in 
better shape for the benefit of those who were interested therein. A 
meeting of the stockholders was held on December 29, 1903. At that 
meeting there were several resolutions presented, two of which em- 
braced two several propositions, both of which it seems necessary to 
consider. The first proposition was read by the défendant Elkin, and 
was an offer for the purchase of the title to the San Antonio group of 
mines and other property then held by the said défendants under the 
article of agreement hereinabove referred to as dated August 28, 
1903. The second was a proposai from one Andrew D. Meloy for the 
acquisition of practically ail the. other assets of the said Terrenates 
Company, including the Terrenates mine proper. Thèse two proposi- 
tions were accepted at that stockholders' meeting. They were pre- 
sented and accepted in the successive order as herein stated. They are 
so correlated one with the other that a considération of the latter 
alone, as was donc by the learned référée, would not be illuminating. 

The substance of the first proposition is that the proposing syndi- 
cate should purchase the property held by Elkins and Éyre and pay 
for the same when good and sufïicient deeds and conveyances were 
made and when titles had been vested in a corporation proposed to be 
formed ; that the new corporation would assume payment of the then 
existing indebtedness of the Terrenates Company, assume the payment 
of money advanced to Elkins and Eyre on account of the machinery 
for the development work in the properties amounting at that time to 
about $33,000, take up certain outstanding notes, etc. ; that the new 
Company would take out a charter with certain shares of preferred 
stock and certain shares of common ; that it should exchange stock of 
its Company with the stockholders of the Terrenates Company upon a 
certain basis; that it should set aside in the name of a trustée to be 
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selected by the Terrenates Company a sufficient number of sbares to 
make such exchange; and that the new corporation would agrée "to 
furnish your company with power to operate yonr Terrenates mine, 
which is not included in this offer to purchase, at the actual cost of 
fnrnishing such powér to your company, together with 6 per cent, in- 
terest annuaUy on the investment in machinery and power plant added 
to such cost." The stockholders at that time assembled by resolution 
ratified and confirmed the plan as thus outlined and resolved that the 
board of directors through its proper officers be given full power to 
make ail agreements, contracts, exécute leases, deeds, etc., and do 
everything necessary to effectuate the proposition to make title to ail 
of said property, real and personal, so that the indebtedness of the 
company may be canceled in the manner set out in said proposition. 
After such action, which was intended to détermine the policy of the 
corporation with respect to the properties enumerated in the first prop- 
osition, the following resolution was ofïered by or on behalf of An- 
drew D. Meloy: 

"Whereas, the proposition submitted by tlie boarcl of directors to tlie 
stooliliolders with référence to the organization of a new company and tlie 
exchange of stock of this corporation bas been approved by ail the stock- 
liolders présent in person or by proxy ; a'nd whereas, Andrew D. Meloy bas 
made a proposition to the corporation to pvirchage from it ail its stocli so 
exchanged, including the stock in the treasury, and also ail its rights and 
interests in and to the so-called 'Terrenates mine' proper, with ail of the 
privilèges, rights and leases thereof, and the right to the lise of power as 
I>rovided in the body of this resolution, for the sum of $1."),000, and also bas 
agreed that 28.000 shares of the stock of this company shall not be oiïered 
for exehange for stock in the new corporation iinder the plan jiroposed and 
adopted by the resolutions at this meeting: Xow tlierefore be it resolved, 
hy the stockholders. that this proiwsition be and is hereby accepted, and 
that the board of directors and the proper officers of the company are here- 
by directed to enter into a contract or contracts with the said Meloy which 
shall provide lu substance as follows: 

"(1) That ail the rights of the company in and to the lease and option to 
purchase the said 'Terrenates mine' proper, and the right to the use of power 
froni tlie new company (subject to its abllity with the machinery now on the 
grouud over and above what it may use for its own opérations), upon the pay- 
ment of the actual cost of produeing such power, plus 6 per cent, per annum 
of the total cost représentée! by the entire machinery and power plant ; or a 
fixed rental per horse power, if the parties may hereafter be able to agrée 
upon same. 

"(2) There shall be conveyed and assigned to Andrew D. Jleloy at least 
410,000 shares of the capital stock of this company, and as much more of 
said stock as may be turned into the new company by the stockholders of 
the Terrenates Consolidated Mining Company for exchange, together with 
the necessary assignments and transfers of said stock and the résignations 
of ail the members of the board of directors and the officers of the company. 
and also the turning over of the minute books and other documents and 
papers hi the possession of the company. It is understood and agreed that 
noue of thèse acts herein specified shall take place until the formai con- 
tracts herein provided for hâve been exeeuted and deUvere<l. and the $5,000 
provided to be paid bas been fully paid, and the remaining ,?10,000 of the 
purchase money bas been satisfactorily secured. 

"(3) The said Meloy is to pay for the same the sum of ,'i;i.5,000, as follows: 
$5,000 upon the exécution and delivery of the contract or contracts herein 
provided for, and the remaining .'51O,()0O on or before the Ist day of July. 
1904; the $10,000 last referred to to be secured satisfactorily to the new 
company upou the exécution and delivery of the contract or contracts afore- 
said. 
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"(4) Said Andrew D. Meloy also to agrée that 28,000 shares of tbe stock of 
thls Company shall not be offered for exehange for stock of the new company, 
and the holders of at least 28,000 shares shall exécute and deliver cotempora- 
neonsly with the exécution and delivery of the contract or contracta by thèse 
resolutions provided for, a release to the new company of any and ail elaim 
or claims to the right of exehange of said 28,000 shares of said stock or any 
portion thereof, and also any and ail claim or elalms to any Interest of any 
klud or chàracter in and to the mines or property whieh are transferred or 
to be transferred to the new company. 

"(5) It is understood that the 'Terreuates mine' proper is held under a 
lease and option to purchase, and it is also held subject to a contract with 
the Consolidated ICausas City Smelting & Refining Company. 

"The board of directors are hereby directed to prépare and enter into with 
yie saJd Andrew D. Meloy a formai contract or contracts which are embodied 
substantially by the terms herein set f orth. The contract or contracts by 
thesè resolutions provided for are to be executed and delivered on or before 
the Ist day of February, 1904 ; and until the $5,000 is paid, and the contracts 
executed and delivered, the possession and ownership of the property remains 
in this company, and ail rights incident thereto." 

This resolution was not quite, but almost, unanimôusly adopted by 
the stockholders. Said Meloy voted his own shares in favor of it and 
voted the ghares for which he held proxies. 

The référée held that this offer by Meloy and acceptançe by the 
stockholders at the stockholders' meeting constituted a valid contract 
binding tipon the corporation, as well as upon Meloy, and held that by 
such stockholders' action in which Meloy participated, and under the 
very terms of the resolution itself, Meloy became bound to pay ab- 
solutely and unconditionally the sum of $15,000. To this resolution of 
the référée assent cannot be given. Meloy's plan neceSsarily depended 
i!pon the carrying out of the fîrst proposition presented at the stock- 
holders' meeting, which was to be carried into eiïect by the board of 
directors. Particularly it contemplated the carrying out of the first 
proposition with respect to the power to be f urnished by the new cor- 
poration to' operate the Terrenates mine, and it conternplated the 
acquisition of stock which would be surrendered for shares to be is- 
sued bythe new corporation intended to be formed as indicated in the 
first proposition. 

The référée has gone a long way in arriving at the conclusion that 
the direction in the second resolution looked to the carrying out of 
contracts by the board was a direction looking to the carrying out 
(through further contracts) of an already existing contract, which 
the resolution itself disclosed. Ail présent at that meeting could not 
bave had other views than that an actual contract was to be entered 
into in pursuance of the stockholders' resolution, not only from the 
complexity of the matters therein and the référence to contracts to be 
entered into,, by the board, but also from the principle so commonly 
recognized that the stockholders of a corporation cannot enter into any 
contract binding the corporation. The law seems clear that stock- 
holders cannot enter into contracts with third persons on behalf of the 
corporation- Such contracts must be entered into by the directors. 
The law is well stated in Cook on Corporations, § 709, and cases 
cited in the hôtes. See particularly Humphreys v. McKissock, 140 U. 
S. 304, 312, 11 Sup. Ct. 779, 35%. Ed. 473. 
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The importance of noting the relation of Meloy to the Terrenates 
Mining Company is observed by a considération of the foUowing 
facts : In November of 1903, the Terrenates Company had paid to the 
plaintiff on account of the amount due or to become due on the supple- 
mentary contract $6,456, leaving a balance of $9,500, which would be- 
come due in acordance with the terms of the contract. Meloy having 
made his proposition to the corporation, knowing that in time, if every- 
thing were consummated, he would hâve $15,000 to pay. and knowing 
the représentatives of the plaintifï, suggested to the plaintiff that the 
plaintifï assign to him its claim under the supplementary contract, 
so that he could use it when he came to pay the $15,000 as a part 
thereof, and representing to the plaintifï that he would thus be able 
to secure payment for them of the balance soon to become due under 
the contract, the plaintiff thereupon executed and delivered to the said 
Meloy, without considération, such assignment under date of Febru- 
ary 3, 1904, and notified the Terrenates Mining Company, through 
the said Elkin and Eyre, of such assignment, and that the said An- 
drew D. Meloy was authorized "to receive ail sums due or to grow 
due thereon, and to receipt therefor and discharge the same as fully 
as we ourselves might do." 

The ofRcers or directors of the Terrenates Company and Meloy 
never signed a contract such as contemplated by the Meloy resolution. 
The subséquent negotiations between them resulted in a paroi contract. 
Negotiations were had looking to the final consummation of the ar- 
rangement. The certificates of stock of the Terrenates Company 
never left the possession of the défendants. The contract relative to 
the use of power, although signed by the new corporation, called the 
United States Mining Company, was never completed by the exécu- 
tion of it on the part of the other contracting party, The résignations 
of the directors, being qualified "to take effect when the contracts pro- 
vided for in the resolution of the stockholders and the shares of 
stock therein named hâve been transferred," did not become effective. 
The minute books and other documents and papers in the possession 
of the Company were never turned over. Other papers were pre- 
pared to be, but never were, executed by Meloy. Meloy did not carry 
out his part of the arrangement. He therefore became liable to pay, 
not the price, but damages for the breach of his contract. "The 
gênerai rule of the English law, and of many states in this country, 
dénies an action for the price unless the property has passed, and the 
reason for the rule is plain. As the seller still is owner of the goods, 
he ought not to be given also the price for them. His damage is the 
différence in value between what he now has, namely, the goods, 
and what he would hâve had, if the défendant had not broken his 
contract, namely, the price." Williston on Sales, § 5G2. Note the 
following Pennsylvania cases : Unexcelled Fire Works Company 
v. Polites, 130 Pa. 536, 18 Atl. 1058, 17 Am. St. Rep. 788 ; Jones v. 
Jennings, 168 Pa. 493, 33 Atl. 51; Puritan Coke Co. v. Clark, 204 
Pa. 556, 54 Atl. 350. 

Having in view, then, the nature of the liability of Meloy if, as 
happened, he should refuse to carry out his contract, let us consider 
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the application by tlie défendants of the plaintiff's claim as a crédit 
upon such liability, by which application défendants insist the plaintifif's 
claim bas been paid in full. Prier to May, 1904, Meloy had continued 
negotiations with the défendants and had proposed that the défend- 
ants should accept the plaintifif's claim as part payment of the money 
to be due by him. Beginning with, May the negotiations were con- 
tinued by one Muhleman, as attorney in fact for Meloy. No changes 
in arrangements .were suggested. In a proposed "contract of settle- 
ment," prepared by the défendants for the United States Mining 
Company, party of the fîrst part, it was provided : "The first party 
wih receive in, part payment" the claim of the plaintifï. Under date 
of July 5, 1904, the défendant Elkins wrote to Muhleman: 

"In concludiiig the dea-l It will be ueeessary for the followlug papers to be 
exeented: (1) The release hy Andrew D. Meloy representiug 28,000 shares of 
the stock of the Terrenates Consolidated Mining Company. (2) The power 
contract which has already been agreed to. (3) The contract in référence 
to right of way. (4) The contract of settlenient, a copy of which is herewith 
Inclosed. (5) You will hand to us at that tinie original power of attorney, 
executed by Andrew D. Meloy, to M. L. Muhlenian, giving him power to close 
out ail contracts." 

This letter and the contract of settlement contains no agreement 
for an actual présent set-ofif of one demand against the other. 

Another paper to be executed on final settlement, as corrected in the 
handwriting of the défendant Elkin, is as foUows : 

"I hereby acknowledge to hâve received payment in fiill of the accompany- 
ing claim of the Deuver Engineering Works Company for $9,500, and release 
John P. Elkin and ï. L. Eyre and United States Miuiug Company from ail 
and every manner of liability on aecount of the same. Witness my hand and 

seal in the city and state of New York, this day of — — , 1904. In 

the présence of ." 

Between the oth and 13th days of July, 1904, the défendants cred- 
ited Meloy on their books with the plaintiff's claim, and thereby 
wiped out their obligation to the plaintifif. I am unable to find suffi- 
cient évidence in the case of their right or authority to do so. It was 
clearly the intention that the claim should be wiped out when the 
agreement would be consummated, but not before. 

The matter having "apparently died a slow death and disappeared," 
as Mr. Muhleman puts it, the plaintiff received a reassignment by 
Meloy of his claim and later brought this action. 

The référée has also found that the défendants were discharged 
as sureties because the Terrenates Company, the principal, was in- 
solvent in February, 1904, and because the plaintifï had put it out of 
his power to sue by its assignment to Meloy. This défense should not 
be sustained, not only because it does not appear in the afifidavit of 
défense, as required by the rules of this court, but also because it 
is without merit. It must be remembered that the assignment to 
Meloy was without considération for purposes of collection only. 
That being the case, plaintifï had not deprived itself of the right 
to sue the principal. But even if it had so deprived itself, the de- 
fendants were not discharged from liability because the sureties were 
not prejudiced' thereby. The release of a surety without payment 
or performance can only resuit from some act or omission by the 
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creditor which proves or may prov€ injurions to tîle surety. 1 Stor 
ry's Ëqûity Jurisprudence, § 335. Even delay on the part of the 
creditor, where no valid contract for such delay exists, willnot dis- 
charge the surety. Id.^ § 326.. Thjs is upon the theory that such 
delay may be bénéficiai to the surety. In this case at no time was 
the creditor or his assignée under binding obligations not to sue the 
principal. 

Another important fact is shown by the minutes of the Terrenates 
Company. - , It appeats' that the machinery, efâ, for which the debt 
was contracted, was'placed on that part of the property which said 
Company had .assigned to the défendants the day before the contract 
of surety was made; that the right of the said Terrenates Company 
to'the money and securities tobe paid and delivered by Meloy were 
also assigned to the défendants and their associâtes ; that nothing re- 
mained in the said Terrenates Company but the Terrenates mine 
proper. It is seen therefore that the défendants had in their hands and 
control assets of the principal with which to pay and discharge 
their liability upon the contract. The conclusion is irrésistible that 
becàuse of the payments made and liabilities incurred by the de- 
fendants, including the one in suit, the Terrenates Company had 
placed such assets m their hands for their security and indemnity. 

A careful considération of this case in ail its aspects presented by 
the testimony, the report of the référée, and the arguments and 
brief s of counsel, lead me to but one conclusion ; that is, that the 
exceptions to the report of the référée must be sustained, and that 
judgment must be entered for the plaintifif for the amount of its 
claim with interest from April 1, 1904, at which time there is no doubt 
the plaintiff was entitled to receive the balance due upon this contract. 

It is therefore ordered that judgment be and is hereby entered in 
favor of the plaintifï and against the défendants in the sum of $13,- 
536.85. 



In re MEDINA QUARRT CO. 
(District Court, W. D. New York. June 17, 1910.) 

No. 2,035. 

1. BaNKRUPTCY (§ 175*) — Fr.AUDUlENT CONVEYANCES— LEASE TO NEW CORPO- 
RATION. 

Wliere, after the insolvency of a quarry coiupany, and within four 
- montlis prior to its adjudication in banlcruptcy, a new corporation was 
orgauized at ttie instance of a boudholders' committee to talie over tlie 
insolvent's assets and opéra te the quarries, and a lease of tlie insolvent's 
property to the new corporation was made with in the three-months period 
with intent to hinder, delay, and defraud the insolvent's gênerai ered- 
Itors, and the new corporation did not buy the insolvent's property in 
good faith. or give a présent appropriate considération therefor, the lease 
and transfer were void in bankruptcy, as provided bv Banlvr. Act July 
1, 1808, c. 541, § G7 (e), 30 Stat. 504 (U. S. Comp. St. 1901, p. 3449). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 175.*] 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
179 F.— 59 
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•2..1ÈAÏÏKBUPTCT ^ iSe*)— Transmês-— Agcounting. ■ '. ,' •• 1': 

. ; Where a new corporation, organized to succeed the bankrupt, took over 
Its assets under a lease wbich was yold, for fraud as, 4gainst cieditors, 
and <j)perated the barikrupt's property for à consldel-able period, the lessee 
'' corporation shbuld 'not be treated as a trespasser in an àccoùnlii'ng of Its 
aets done under the léase, but wfls only liable for net profits earned after 
allowance of expenditures other than' taxes. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 186.*] 

3. BANKBirPTCT (§ 314») — Claims Pbova8;:-b. h 

Where, on the Insolyency of a corporation, a bondholders' commlttee 
was formed wlth *hlch bonds vt^èrë dëposlted, the tlûe' to the bonds so 
deiKisited belng vested lii the committée'which was authorizéd to act in 
■tireir discrétion for the béneflt of the bondholders who subsequenlly ac- 
cepted the boiids and stock of a new corporation theiefor, there was no. 
éuch novation as preoluded the comni^ttee, on vising ttie bonds in part, 
paynient for the assets of the bankriijit corporation, to prove the balance 
of the bonds as an unsecured clalm against the bankrùpt's éstate. 

[Ed. Note. — For ôther cases, see Bankruptcy, Dec. Dlg. $ 314.*] i 

4. BaNKEUPTOY (§ 336*)^-^lÇAtMS-^AiIEiifDMENT. 

A clalm against a bankrupt alleged to be defective because verified by 
an attorney who failed to assign a re5.«on why it wa^ not pei-sonall y ver- 
ified by the clalmant as required by bankruptcy gênerai order-21 (89 Fed. 
ix, S2 C. C. A. xxii) was amendable. 

[Ed. N6té.^-For other cases, see Bankruptcy,. Dec. Dlg. § 336.*] 

5. Corporations (| 478*)— Moetgages— Propeett Coa'ered. 

A nlortgage execu'téd by a corporation recited that Whéreas the mort- 
gagor desired to rai.«îe money to .purchâse certain quarries, machinery and 
oUier property, the mortgage shonld cprerall the tenelnents, hereditaniènts, 
and appartenances belonging tpthe property conyeyed, or in any w.ise 
appertallnihg thereto, and ail thé estatej right, èitle, înterest, pi-dperty, 
' possessibn, daim aûd dèiiiand in dr to the same. and any and every part 
thereof, wlth the appurteiianèes. and iall other real propei'ty, and âll ease-' 
meints, rjghts of way, buildings, Bxtijrest tools, appliances, rolling-Stock, 
machinery, plants, and franchises. . Helil, that the mo;rtgage ag, against 
général creditors coveréd tbe after-acqùirëd real estate àiid aftèr-'aequlred 
tools, appliances, horfeés, hay, etc., aSd'àlso profits of ithe buslnéss'and 
stone quarried and Inventorled after the corporation's assets had been 
leased to another corporation in fraud of creditors. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 1871 ; Dec. 
Dig. § 478.*] 

6. Bankruptcy (§ 312*)— SfecTiRED CREDitoRS— Fbaud^ — Surkendee of Secur- 

ITT— Proof of Claim. . ; , , 1 : 

A committeé l'epréséiitlilg bondholders of a bankrupt coriwration by 
conniving to transfer the property so as to hinder and delay creditors, 
did not deprive itself of its right to a pro rata share of the estate. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. DlgL § 312.*] : 

7. Bankruptcy (§ 310*) — Sbcueed Creditors— Proof of Olaim. 

Mbrtgage creditors of a bankrupt 'wêre èntitlëd tô jprove tlieir claims 
wlthout surrendering their lien, and'lif on foreclosure the proceeds of 
the sale were insùfficient to pay thei debtin full, they wére entitled to 
share pro rata in the distribution of the gênerai assets, as to the bal- 
ance. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 310.*] 

In the matter of Médina Quarry, Company. On exceptions, to the 
report of the spécial master. AfHrmed. 

The Médina 'Quarry Company (hereinafter called the Médina Company) was 
Incorporated, In March, 1902, and condùcted stone quarries in Orléans cbunty, 

•For other .casei. ^ee same toplc & i numbkh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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N. T. Its capital stock was' $2,000,000, for which bonds were Issued amount- 
ing to '$1,200,000, seeured by a trust inortgage on ail its proiiert}', real and 
Personal, and such as thereafter should be acqulred. ïhe bond issue was to 
raise money to pay the purchase price o( the quarries, machinery, and other 
property. Out of the total sale of bonds |410,i)80 was expeuded in the pur- 
chase of real and Personal property and the balance, $2€4,700, reniained in the 
treasury of the company. After purchàsing certain other properties, and pay- 
Ing therefor out of the bpnds in the treasury of the Company, there remain- 
ed in the treasur^' on April 4; 1904, bonds amounting to $56,500. On April 
1, 1904,1 'a partial default was made in the payment of interest on the bonds, 
and on Ootober 1, 1904, the company completely defaulted In the payment of 
interest upon its bonded indebtedness. The Insolvency of the company was 
recog'nized by the directors and understood by the bondholders. The com- 
pany, hoWever, continued business with borrowed capital until late ih the 
year 1904, when Kessler & Co., banlîers, assumed charge of the business. To 
secure advances made by Kessler & Co., amounting in the aggregate to $85,000, 
chattel mortgages were executed by said Médina Company to sâid company 
on quarried stone, and asslgnments of biUs receivable were also made to it. 
A bondholders' committee of 11 members was formed by the directors, 
and efforts wei-e made to continue the business and to reorganize or i-eadjus,t 
the affairs of the company. Subsequently the bondholders' committee anà 
directors . acting together organized the Orléans Cbunty Quarry Company 
(hereinafter called the Orléans Company), a corporation, and in the mouth of 
Deceniber, 1904, they caused to be transferred to it by bill of sale ail the prop- 
erty and assets of the Médina Company under an agreement that the latter 
would pay fuU value therefor, said value to be ascertained by api)raisers. 
No appraisal, however, was made nor any considération paid whatever al- 
though the Orléans Company fook possession under bill of sale and lease 
and conducted the business up to February- 1, 1906. Soon afterwards the 
attorneys for the Medlna Company and several of its officiais to whoni the 
company was indebted filed a pétition in involuntary bankruptc-j' against the 
Médina Company and it was subsequently a'djudicated bankrupt in this court. 
The plan or scheme of réorganisation of the affairs' of the Médina Company, 
as indicated by a circnlar letter dated January 12, 1905, and mailed. to the 
IwDrtholders, was the 'formation of the aforesaid Orléans Company for the pur- 
l)ose of buying for the bondholders the property and assets of the Médina 
Company at foreclosure or bankruptcy sale. To earry out this intention the 
Orléans Company was capitalized at $600,000. and upon acquiring the prop- 
erty of the Mediua Company as above stated, first-mortgage bonds were 
issued, amounting to $350,000, to be seeured by trust inortgage npon ail its 
property. Second-mortgage income bonds were also issued, amounting to 
$200;000, whicli it was agreed would be divided among such of the flrst-mort- 
gage bondholders of the Médina Company as had deposited their bonds with 
the bondiiolders' committee of 11 members. In aecordance with this intention 
a large number of such bondholders deposited their bonds with the bond- 
holders' committee, the total thereof being $900,400. Subsequently the proi>- 
èrty and assets of the bankrupt were sold by order of the court to the Orléans 
Comiiany for the sum of $228,000, and the bondholders' committee were al- 
lowed by order of the bankruptcy court to use: the bonds to pay the purchase 
price to the extent to which said bouds were entitled to share in the distribu- 
tion of the amount realized on the sale. After the sale the bondholders' coni- 
niittee filed a claim as unsécwred creditors against the bankrupt for the dif- 
férence between the par value, of the bonds in their possession and the amount 
for which it was perniitted to turn in the bonds in payment of the purchase 
price. Other facts are'so fully stated in the opinion of the spécial master as 
to niake it unnecessary to repeat them hère. 

William W.. Storr.ç, for trustée. 
• Martin .Conboy, for certain claimants excepting to report of spécial 
■master.: ; : .■ 

:i Wilber E. Houpt, John J. Ryan, and Lincoln A. Groat, for certain 
unsectired claimants excepting to report of spécial master. 
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HAZEL, District Jud^e (after stating the facts as above). The 
matter cornes before me 6n exceptions to the report of the spécial tnas- 
ter to whom a référence was made to také testimony and report to the 
court on the issues presented. The issues are: (1) Whether the lease 
and bill of sale dated in December, 1904, by the Médina Company to 
the Orléans Company, and àll claims ari^s'jng thereunder, are valid or 
invaUd; (2) whether certain claims presented against the bankrupt 
estate by certain individuals, the Orléans Company, and the bondhold- 
ers' committee should be allowed as valid claims or expunged; (3) 
whether the chattel mortgages made by the Médina Company to Kess- 
1er & Co., créditer, on April 18, 1904, August 30, 1904, and December 
23, 1904, and the claims arising thereuiider are valid and subsisting 
liens. The master bas reported inter alia that the lease and bill of 
sale made by the Médina Company to the Orléans Company within 
four months of the adjudication in bankruptcy was given with the 
intent and purpose on its part to hinder, delay, or defraud its creditors; 
and that the Orléans Company did not buy the property in good f aith 
or give "présent appropriate considération therefor," and in bis opin- 
ion, in which I concur, such transfers and conveyances were null and 
void, under section 67 (e) of the bankrupt act (Act July 1, 1898, c. 
541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]). And from the 
facts as found by him, based upon the manner in which the Orléans 
Company was organized, the acts of the bondholders and their inter- 
est in the new company, the évident purpose to defraud the creditors 
of the Médina Company by engaging in a pretended plan of reor- 
ganizatîon, the occupancy. of the quarries under the lease by the Or- 
léans Company and its conduct of the business for one year under the 
lease, he concluded that the accounting by the Orléans Company 
should be on a basi-s of the earnings and profits • during the time it 
occupied the property and conducted the business under the lease. 
The principal objection to the confirmation of the spécial master's 
report arises from the latter conclusion, it being strongly urged that 
the Orléans Company was chargeable and should be required to ac- 
count to the bankrupt estate as a willful and intentional trespasser 
upon the lands of the bankrupt from the time it took possession under 
the bill of sale and lease in 1905, to thè time of its purchase of the 
assets in the bankruptcy court. If the facts and circumstances justify 
the contention of willful and intentional trespass the rule of account- 
ing adopted by the master in which he allowed the Orléans Company 
to crédit itself with the expenses of operating the quarries, an 
amount aggregating $177,394.12, and requiring an account only for 
net profits amounting to $8,924.05, was obviously erroneous. Counsel 
for objecting creditors hâve directed my attention to many citations in 
the courts of the United States and of the state of New York which 
are claimed to disclose the principle upon which the question of équi- 
table accounting should bave been decided by the spécial master, but to 
follow along and closely diflferentiate such cases from the case at bar 
would be a work of supererogation, and perhaps involve the court in 
a maze of unnecessary difficulties. Herice I am content to hâve famil- 
iarized myself sufficiently with the facts and circumstances contained 
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in the voluminotis record to enable me to détermine that the leasing 
of the property of the Médina Company to the Orléans Company pur- 
siiant to plan of reorganization adopted by the bondholders and di- 
rectors, through a fraudulent transfer of property, was net a willful 
trespass and the application of the strict rule of accounting contended 
for, namely, that the bankrupt, besides the retiirn or value of the prop- 
erty and assets, be awarded the profits thereof without making allow- 
ance to the Orléans Company for its expenditures by which such prof- 
its were earned, except the amount paid for taxes, is not warranted. 
The adjudications relating to mining claims or properties, for instance, 
where the mine has been wrongfully converted, and wherein no créd- 
its are allowed to the wrongdoer for improvements or services ren- 
dered by him while in vvrongful possession seem to me to be entirely 
inapposite. So, also, the cases relating to wrongfully cutting timber 
on lands of another and then selling it to a stranger. In such cases 
the wrongdoer who has increased the value of the thing stolen, for ex- 
ample, by taking out the ore or sawing the timber into boards knovv- 
ing it to hâve been wrongfully taken, cannot hâve his labor or his ex- 
penses paid as the price of the return to the original owner. As 
stated in Wooden Ware Co. v. United States, 106 U. S. 432, 1 Sup. 
Ct. 398, 27 L. Ed. 230, quoting from Lord Hatherly in the House of 
Lords, in the case of Livingstone v. Rawyards Coal Co., 5 App. 
Cas. 25: 

"There Is no doubt tliat if a nian furtively, and in bad faith, rol)S liis 
neighbor of his property, and becauise it is undertrroinid is probably for some 
llttle time not deteeted, the eourt of equity in tliis oountry will struggle, or, I 
woiild ratlier say, will assert its authority to punisli the fraiid by flxing the 
person with the value ot the whole of the proiierty which he has so furtively 
taken, and making him iio allowance in respect of what he has so done, as 
would bave been justly made to him if the parties had been working by agree- 
ment." 

But this rigorous rule it will be noted is based whoUy upon the 
felonious taking of a peculiar specie of property belonging to an- 
other, and in my mind is inapplicable to a case where the owner mean- 
ing to defraud creditors gives another who is a party to the fraud the 
right to enter and conduct the business of the transferror. The spécial 
master in my opinion properly accepted as a guide the équitable prin- 
ciple of accounting enunciated in Loos et al. v. Wilkinson, 113 N. Y. 
485, 21 N. E. 392, 4 L. R. A. 353, 10 Am. St. Rep. 495, and there- 
fore the exception is overruled. 

The next question is based upon the exception that the bondholders' 
committee obtained an assignment of the Médina Company bonds 
from certain of the bondholders in trust, and, said bondholders having 
subsequently accepted the bonds and stock of the Orléans Company, 
that such acceptance was in légal effect a novation. The question is 
not entirely free from difficulty or doubt. The argument proceeds 
upon the theory that the bondholders who deposited or surrendered 
their bonds to the bondholders' committee received full équivalent in 
the new company, and are therefore estopped to receive anything on 
their claims from the bankrupt estate. Upon this subject the spécial 
master f ound as f ollows : 
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"XIII. ïhe légal title to "bouds reprèseuted by the said boiidhôlders' com- 
mittee was vested in said comuilttee by each of the bolders of sald bonds at 
the time of the assignmeut thereof to said <»mmittee, and furthermore, each 
of the holders of said bonds of the iledina Company dïd make, constltute and 
appoint the said bondholderS' comuilttee as his attorney in fact to (îo any and 
ail things it may deeni uecessary to be done to cari'y ont the intention and 
purpose Oif the said bpndliolders' commlttee agreemeut, and that the acts of 
said comniittee were .ratlfied and confirmed by said agreement by each of the 
said bondholders ; that the siguing, veriïieiition and proof of the said daim 
by the said bondholders' comniittee were authoriioed by each of the bond- 
holders of the Medinfi Company whose bonds were placed with the bond- 
holders' comniittee; that the bonds represented by the claiin of the sald 
bondholders' comniittee' hâve beeii diily. filed with the trustée of the banlvrupt 
herein." ' '' , , , . ' - 

I am ^atisfied by the. record that the bondholders who deposited 
their bond? with the bojidholders' comniittee under the conditions con- 
tained in the printed circular lettersof Septenibçr, 1904, vested in such 
committee the légal title ;to the bonds ^vith power a,nd authority to do 
with them as thçy, saw fit towards conserving the property of the 
Médina Companyi and.:providing means for their, protection. No évi- 
dence is fotmd to shovythat a novationwas intended or implied. The 
subséquent transactions indicated the intention ,of the bondholders' 
committee to buy the»; properties, of the: Médina Company with the 
bonds and then make a claim against the bankrupt estate as unsecured 
créditer for the différence between the amount allowed as dividends 
and the par value of the bonds.,,. ,, 

In connection witlithis question the point is urged that the said 
claims for allowances' -filed herein were not properly authenticated 
or provedi ;They, were- p'ersOnally'Verified by only eight out of ten 
members of the boiidholders' committee, and by an attorney who acted 
as agent and proxy for M. B. Chapman and H. Leroy Randall, the 
two remaining members of the committee. The vérification of the 
attorney failed to assign a reason wdiy the claimants had not person- 
ally made it as requirêd tinder gênerai order 21 (89 Fed. ix, 33 C. C. 
A. xxii). I think in view of the relations of the bondholders and the 
committee as evidenced by their agreement that the filed claims suffi- 
ciently conform to the provisions of section 57 of the bankrupt law. 
While the vérification by the attorney is thought defective yet under 
the doctrine of the cases of In re Roeber, 127 P'ed. 122. 62 C. C. A. 
132, and Hutchinson v. Ôtis, 190 U. S. 552, 23 Sup. Ct. 778, 47 L. 
Ed. 1179, an amehdment to conforin more strictly to the requirements 
of the bankrupt act and gênerai prders would not be improper. This 
ruling also applies to the objection to the vérification by Kilborn of 
the claim of Kessler & Co. While the irregularity was pointed out 
and insisted upon at the time of the filing with the référée and over- 
ruled by him, still upbn the authoritieS cited, I think it is within the 
power of the -court td permit the claimant to amend its daim. Ac- 
cording to the objectirig creditors thé claims of Griggs, Baldwin & 
Baldwin, L. D. Baldwin, L. D. & A. J. Baldwin, Coler & Co., Burd 
S. Coler, Randall, Fancher. Scanlon,- Edmund Seymour & Co., W. K. 
Gillette, Kessler & Co., and O'Brien & Co., hâve actually been paid in 
f uU by the Orléans Company, and they should tlïereforè be disallowed 
herein. 
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As to the claims of Griggs, Baldwin & Baldwiri, Léonard D. Bald- 
win, L. D. & A. J. Baklwin, the spécial master found on review of 
the testimony that siich claims were not paid b}' the Orléans Company, 
as contended' by the trustée. I concur in his findings of fact upon thèse 
varions matters. As to the claims of Coler & Co. of $8,952.52, 
Randall of $8,877.75 and of Baldwin of $4,440.84, the spécial master 
found that the money paid theiii was advanced by the Orléans Com- 
pany after they filed their claims of indebtedness and that in May, 
1906, such claims were assigned to the Orléans Company. Under the 
circumstances there is no substantial reason why said claims shoukl 
be allowed in this proceeding. Bradley v. Lehigh Valley R. Co., 153 
Fed. 350, 82 C. C. A. 4 26. 

The next important question is whether the spécial master erred in 
holding that certain property of the banknipt consisting of tools and 
appliances, etc., vahied at $39,000, and two pièces of land described 
as parcels Nos. 27 and 28, bought by the Médina Company after the 
trust mortgage was delivered were covered by the lien and whether 
the gênerai creditors should not participate in the distribution of such 
amount to the exclusion of the bondholders. The mortgage contains 
the foUowing clauses : 

"Togetlier witli ail and singulsir tlie teiiemeuts, liGreditaments. aiul apimrte- 
naiices belonsinî; to tlie )iroperty liert'by couveywl. or in any wise tUereto ap- 
pei-taiiiiug, * * * ami also ail tlie estate, rlKlit, tltle, Interest, i)roi>erty, 
possession, claini and demaud whatsoever, as well in law as lu e<niity, to the 
party of the first part in (w to the sanie, and any aud every part thereof with 
the appurtenances and ail other real property." 

And further — 
"ail easements, rii-'hts of way. bnildinjrs, fixtures. tools, a])pliances, rollin.? 
stoc'k, niathinery, plant an.d franchises uow owued by the conipany." 

And in the opening paragraph : 

"Wliereas (he said party of tUe first part désires to raise money for the 
purpose of purchasing certain quarries, ujacliinery anci otlier property," etc. 

It will be noted that the language covers both real and personal 
property in gênerai and spécifie terms, and from the last excerpt the 
assumption is not unwarranted that the creditors had notice of the 
scope of the lien when their . course of dealing with the Médina 
Company began. Reliance is placed upon the décision by the Court of 
Appeals of this state in Zartman v. First National Bank, 189 N. Y. 
267, 82 N. E. 127, 12 L. R. A. (N. S.) 1083, affirming 109 App. Div. 
406, 96 K. Y. Supp. 633., and New York Security Co. v. Saratoga Cas 
Co., 159 N, Y. 137, 53 N. E. 758, 45 L. R. A. 132, in support of this 
contention. In the New York Security Company Case the mortgage 
in addition to covering ail the property and plant purported to include 
future earnings in the business and the product of manufacture. In 
default in payment of interest the mortgagee was empowered to enter 
and conduct the business and appropriate the income to the payment 
of the lien.' The Court of Appeals at the close of the opinion stated 
the controUing principle as follows : 

"We thiuk that .iiistice and equity are best proinoted by liinlting the right 
or lien of the bondholders to such earnings only as shall accrue after the 
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mortgage trustée of the recelver shall hâve actually taken possession. The 
earnlngs prior to that time sliould In equity be awarded. to the gênerai créd- 
iter." 

In the Zartman Case, supra, the terms of the trust mortgage were 
not unlike the mortgage in controversy. There possession was taken 
by the mortgagee on default in the payment of interest a few days 
before proceedings in bankruptcy were instituted, and the primai ques- 
tion was whether the clause of the mortgage covering after-acquired 
"Personal property was enforceable as to the stock and material on 
hand at the time possession was taken under the mortgage. It was 
not questioned but that the lien of the mortgage covered the ma- 
chinery, tools and appliances in the plant, and reading the opinion will 
show, I think, that the court did not intend to disturb its: prior ruling 
that after-acquired securities, as distinguished from supphes, product, 
or material, and not in existence at the time of making the mortgage 
were equitably included therein. Central Trust Co. v. West India 
Co., 169 N. Y. 314, 62 N. E. 387; Carpenter v. Black Hawk Gold 
Mining Co., 65 N. Y. 43 ; N. Y. Security & Trust Co. v. Saratoga 
■Cas Co., 88 Him, 569, 34 N. Y. Supp. 890, affirmed 157 N. Y. 689, 51 
y. E. 1092 ; Mitchell v. Winslow, 2 Story, 630, Fed. Cas. No. 9,673 ; 
Pennock et al. v. Coe, 23 How. 117, 16 L. Ed. 436. 

Hence the spécial master was right in holding that the real estate, 
the lots above mentioned, the tools and appliances, the horses and hay, 
acquired after the date of the mortgage, are included in the lien. 
Assuming this to be the law as to after-acquired property, it is never- 
theless insisted that the efïect of said décisions is that the profits of 
the business wrohgfully conducted by the Orléans Company in 1905, 
together with quarried stone or "stone inventoried" not covered by 
subsisting liens, and not in existence at the time the mortgage was 
made to secure bondholders, not only belong to the bankrupt estate, 
but, because of the failure of the bondholders to cause the prosecu- 
tion of the foreclosure action, the gênerai creditors only are equitably 
entitled to participate in the proceeds realized on sale of such proper- 
ties. I am unable to accept this view. The bondholders, it is true, 
had rights under the mortgage of which they did not avail them- 
selves, but under the bankruptcy law they still had the absolute right 
to relinquish their security and prove their debt in the bankruptcy 
court. They could hâve proven their claims without surrendering the 
lien, and if they had foreclosed the mortgage and the proceeds of the 
sale had been insufficient to pay the debt in f ull they were not barred 
from sharing pro rata in the distribution of the gênerai assets. Such 
was the rule under bankruptcy act of 1867 (Act March 2, 1867, c. 176, 
14 Stat. 517; In re Ruehle,'2 N. B. R. 175, Fed. Cas. No. 13,113), 
and is the rule under the act of 1898 (sections 57e and 57b). The 
bondholders' committee waived and surrendered its security, and 
elected to file claims in the bankruptcy court entitling it to participate 
in the distribution of the assets as gênerai creditors. By conniving to 
transfer the property to hinder and delay creditors the bondholders' 
committee did not deprive itself of its pro rata share in the estate. 

There remains to briefly consider the objection that Kessler & Co. 
received a préférence within four months of the bankruptcy in that 



IN KE MEDINA QUARRY CO. 937 

bills receivable were assigned to said firm, they knowîng of the in- 
solvency of the Medina Company, and hence that tlieir debt of $83,- 
025, which was allowed by the master as an unsecured claim, should 
be rejected unless such preferential payments are surrendered. The 
transactions betvveen the Medina Company and Kessler & Co., consist- 
ing of an agreement to advance to the company at diflferent times large 
amoimts of money, the three chattel mortgages giving the bankers the 
quarried stone or stone inyentoried, the assignnients of book accounts 
as collatéral security for promissory notes and renewals thereof, and 
the question of priority of payment under the chattel mortgage of Au- 
gust 26, 1904, are detailed with considérable care in the opinion of 
the spécial master. His conclusion on the évidence that the two earlier 
chattel mortgages and the assignments of bills receivable were made 
in good faith, and that the chattel mortgage of December, 1904, upon 
future products to secure loan of $25,000, was an intentional préf- 
érence is approved. I also concur in the reasoning which prompted 
the master to refuse priority of payment on the chattel mortgage, 
dated August 36, 1904. 

In passing upon the principal exceptions argued at the bar by the 
dissentient creditors represented by Messrs. Houpt, Groat & Ryan, it 
was necessary to also familiarize myself with the exceptions filed to 
the report of the master by Mr. Conboy, counsel for other creditors 
and the bondholders' committee, and I hâve carefully considered 
them, but in my judgment they are without merit and are therefore 
overruled save as to the claim that the Orléans Company should be 
allowed $8,320.41, which it paid for stone oh which the contractors 
are claimed to hâve had liens and the asserted mistake of charging the 
Orléans Company with certain items of stone shipped to Chapmàn 
& Company. Thèse indicated errots counsel and the trustée in bank- 
ruptcy will doubtless be able to agrée upon, and the order may incor- 
porate the necessary provision in respect thereto. If no agreement 
is reached as to thèse items a hearing may be had in relation to the 
same on settlement of the order. 

In closing I wish to add that the comprehensive findings of fact and 
conclusions of law by the spécial master, together with his able opinion 
hâve been of much assistance to rne on this review. The objecting 
creditors hâve vigorously contended that the larger claimants and the 
bondholders' committee were parties to a willful and deliberate scheme 
to defraud the général creditors of the Medina Company and that 
therefore there were no equities in their fiavor on any ôf the questions 
herein presented, but in the solution of the various problems submitted 
and studied, the fact that the Medina Company from the time of its 
incorporation was in financial straits cannot be ignorçd. It is undeni- 
able that the scheme to reorganize was fraudulent and designed to 
benefit the larger creditors and bondholders, but I think the spécial 
master comprehended the. equities on ail sides and from my point of 
view correctly stated the law. The trustée in bankruptcy has not op- 
posed the confirmation; he frankly taking the position that the dis- 
pute had been fairly considered and decided by the master. 

The report of the .spécial master is afifirmed. 
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STEPHBNS V. GALL et al: 
(District Court D. KansasJ First Division. June 6, 1910.) 

t. COBPOBATIONS (§ 370*)— POWEBS— ScOPE. 

The seope of a cqrporation's business is llmited by Its ebarter. 
[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §| 1511-151S ; 
Dec. Dlg. § 370:*] : 

2. CoKJpbKA'j'ioNS (§ 400*)— Agent' s Auth,obitt— Limitation. 

A corporation's agent lias no Implied authority to blûd a corporation by 
contracts not wltUiU its charter powers. 

[Ed. Note.— For otlier cases, see; Corporations, Cent- Dig. § 1587; Dec. 

: Dlg. § 400.*]. , -, .; 

3. CoKPopATioNs (i 379*)'J-Powbks^Paetneeship Relations- 

A corporation chartered tq buy and sell grain, etp., for its custbmers, 
c^nnot form a partnérshlp relation wlth anotherl 

[Ed. IS/ote. — For other casés, see Corporations, Cent. Dig. §1538; Dec. 
Dig. § 379.*' ,: : : 

Power to form partnei'sbip; see note to Wallerstein v. Ervln, 50 C C. 
A. 131.] 

4. Pbincipal AND Agent '(§ 69*)'^Bights of Agent— Intekest in Oontbacts. 

An agent cannot use hls Hduciary relation to obtain personal advantages 
froin a çontract niiade for hls principal, and thère canbe no Implied un- 
derstanàiiig between ttiem of a joint'interest In such contracts. 

[Ed. Note. — For othér cases, sée Principal and Agent, Cent Dlg. M 
130-145; Dec. Dig. i 69.*]' 

5. Pbincipal and Agent (§ 69*) — Agent's Acts— Validitt'. 

, Acts of an agent tenâing to violate hls flduciary duty are liot only in- 
valid as to the principal, but are agalnst public poliqy. 

[M. Note. — For other cases, see Principal and Agent, Dec. Diç, § 69.*] 

6. Account (§ 10*)-— JoiisT.REtATïpNS.^ ; , ,,, 

Since an agent of a [<^on)p(issiop.,çompany could nqt' piake a valld bro- 
kerage contract with cômplalnant vvhereby ttie company Avas made thie 
agent's partner In thfe transaction and he would Share) in the profits, of 
which disability compliaiinant knevr, cômplalnant cannot compel a joint 
accouhtlng beUVeea tbp agejit aiidithé eompany. , ; " 

[Ed. Note. — For other cases, see A«çount, Dec, Dlg>>î 10.*] 

T. Equitt (§ 228*)-^Demhbbee— SuFFiciENcrr. , p 

Under the express .t^rmsofKdulty Riil 6 31, a demurrer to a bill is In- 
Bufflcient when not accoihpanleà t)y si.certlflcate that it ïs well founded in 
law and by an àftidaVit that It Is àoi'lnterposed for dëlay. 
[Ed. Note.^For offier cases, bee Equlty, Dec. Dlg. § 228.*] 

Bill by William A. i Stcphens against. J, B. Gall and the Chrîstie 
Grain Gompàn-y. On . défendants' idemufrers to the bill. Défendant 
Gall's demurrer sustained and the. company 's dismissed. 

Francis C.' Po'wney àttd J. B. Larimer, for cômplalnant. 

Wbèéler & S^vitzer,, for défendant Gall; 

Getty fil dàt-son, for defiîndant Christië Grain Co. 

PHILIPS, District Judge. This is a bill in equity for an account- 
ing. Its substantivé recitations and allégations are that the Christie 
Grain Compâjny, at.the times in question, was and is a corporation 

•For otli«r cases sea same topic &i numbeb in D«c. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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organized under the laws of Kansas, engaged in the transaction of 
a gênerai brokerage business at Kansas City, Wyandotte county, Kan., 
including the business of purchasing and selling grain, stocks, and 
bonds for its customers ; that the défendant Gall at tbe tinies in 
question was the agent of said Christie Grain Company, représentative 
and correspondent thereof, àuthorized to rept'esent said corporation 
in its business matters at Topeka,' Kan. ; that in August, 1907, the 
complainant entered into an agreement with said conlpany, through its 
said a"gent Gall and with said Gall tliat the company and he as brokers 
of the complainant would purchase on his behalf corn, wheat, oats, 
and corporate stocks, or securities, known as Chicago, Milwaukee & 
St. Paul Railway stocks or sliares. Union Pacific Railway stocks or 
shares; Great Northern Railway stocks or shares, Amalgamated Cop- 
per stocks or shares, and other stocks and securities too numerous 
to enumerate, the purchase money of which the défendants were to 
advance, the complainant to pay lawful interest thereon; that said 
]3roperty and securities so purchased were to be left in the hands and 
possession of the said brokers^ as security for money advanced the 
Christie Grain Company through its agent and représentative Gall, 
and with said Gall, such sums of money as should be demanded from 
the complainant from time to time for the protection and reimburse- 
ment of the défendants, and to take, receive, and pay for grain, stocks, 
and securities upon demand of the défendants, and to pay défendants 
the customary commission and compensation for said services. 

The bill then proceeds to state that between ,Au-gust, 1907, and 
April, 1908,, the complainant directed the said ^ company, through its 
agent Gall and said Gall, to make numerous purchases for him of corn, 
wheat, stocks, and other securities; that the complainant in compli- 
ance with request of the défendants paid to said company, through its 
agent Gall, and to said Gall, the sum of $2,700.50 in the course of their 
employment as such brokers; that they failed and refused to perform 
the commissions intrusted to them, and neglected to make purchases 
of various stocks as directed by the complainant ; and that they falsely 
represented to the complainant that they had executed the commissions 
intrusted to them, 

The bill further charges that various moneys confided by the com- 
plainant to the cusfody of the défendants were used by them for such 
purposes, but they falsely claimed that said moneys had been lost in 
investments made by them which resulted adversely and in loss to the 
complainant, or that the moneys had been applied in payment of in- 
terest on large sum S of money which défendants had advanced for 
him under said contract, and that they had been compelled to sell the 
grain, .stocks, and securities so purchased to make good balances on 
advances made by them; which the bill charges were false state- 
ments. 

The bill further charges a failure and refusai of the défendants to 
render to complainant an accounting as such agents, and prays for 
disclosures and accounting. 

To this bill the défendant Gall has demurred on the grounds: (1) 
That the complaint does not show that the complainant is entitled to 
relief prayed for by the bill against this défendant; and (3) that the 
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bill is exhibited against him and another défendant for several distinct 
and indépendant matters and causes which hâve no proper relation to 
each other for a joint accounting. 

It must be confessed that this bill is somewhat unique, if not sui 
generis. So far as I am àdvised, it bas no précèdent in kind. It 
must, therefore, stand or fall as tested by established principles or 
reason of the law. It is to be kept in mind that in so far as the 
Christie Grain Company, a corporation, is concerned, the contract in 
question, claimed to bave been made by it, was through Gall' as its 
agent doing business for it at Topeka, Kan. The bill discloses that 
the business of the corporation was the purchase and sale of grain, 
stocks, and bonds for its customers. Its business was limited of 
course by its charter. Gall, the agent, had no implied authority to 
make any other kind of contract or enter into any other character of 
transaction than the purchase and sale of such grain, stocks, bonds, 
and securities from and for its customers. The entire commissions 
and profits arising from such brokerage business would inure to the 
benefit of the principal, in which Gall, as agent, on well-settled rules 
of the law of agency, could not participate. This fact, in so far as 
the allégations of the bill are concerned, the complainant was aware 
of when he dealt with Gall, for he knew that he was dealing with Gall 
as the agent of thé défendant Company. Yet the bill baldly asserts 
that Gall made the arrangement in question as agent for the corpora- 
tion, and also for himself, whereby Gall cpnsented as agent of the 
corporation with himself individually to act as broker for the com- 
plainant in a transaction in which he was to participate in the usual 
broker's commission with bis principal, and this without any averment 
of knowledge thereof on the part ôf the principal, and without assert- 
ing any ratification thereof by the tompany. In other words, the 
agent of the company entered into a contract in effect of a copartner- 
ship relation between his principal and himself individually, whereby 
he and his principal are claimed to ha'vé become jointly liable as agents 
of the complainant, and'.whereby he was to share jointly with his 
principal in conducting a brokerage btîsiness, and sharing the fées and 
compensations , with his principal. 

Such corporation cannot enter into a copartnership relation with 
another person. Neither^can a persoh enter into a Contract with him- 
self. And there is np rule' pf law /mpre, firmly rooted in sound policy 
and morals than that ,an agent c^nhpt use his fiduciary relation to 
obtain for himself the advantages or rewards of a contract made in the 
name of his principal. Nor .will the law imply an understanding be- 
tween him and hi^ principal of, a joint interest in contràcts made by 
him in his fiduciary relation. ■ • . . 

"It is the primary pnrpose of the création of an as;eiicy to anthorize the 
«gent to act for and jii behïilt" of the pi'incii)al. It is, therefore, the virimary 
duty of the ageiit in execiitiiig tlie authority to so act as to secure to the 
l)rincipal the benefitst<)'l>e derived from the performance, and to' impose upon 
1dm the responsibilities arising tlierefrom. In other words, it is the primary 
fimction of the agent to bind tlie priucliiiir and not himself, to third persons, 
and likewise to , bind such Uji.;'d perpojjg to the principal aiid uot to himself." 
Mecheni ou Agency,. § 40S, ', 
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Tlierefore it is axiomatip in the law of agency that it looks with 
jealousy upon ail transactions of the agent "and condemns, not only 
as invalid as to the principal, but, as répugnant to the public policy, 
everything which tends to destrov that reliance." Keighler v. Savage 
Mfg. Co., 13 Md. 383, 71 Am.' Dec. 600. So Mechem on Agency, § 
455, thus expresses the rule : 

"Fidellty in the agent is wliat is aimed at, and. as a means of securing it, 
tlie law will not permit tlie agent to place himself in a situation in which he 
may.be tempted by his own private Interest to disregard that of his principal." 

This doctrine, as stated by the court in T isdale v. Tisdale, 2 Sneed 
(Tenn.) 596, 64 Am. Dec. 775, "has its foundation, not so much in the 
commission of actual fraud, as in that profound knowledge of the hu- 
man heart which dictated that hallowed pétition, 'Lead us not into 
temptation, but deliver us from evil,' and that caused the announce- 
ment of the infallible truth that 'a man cannot serve two masters.' " 

Gall without the consent and authority of the company could not, as 
its agent, purchase grain, stocks, and securities, and at the same time 
by agreement with himself as agent and in his own right for their 
joint benefit. Such a transaction was contrary to sound public policy, 
and this complainant, so far as it appears from the bill of complaint, 
knew at the time that Gall was claiming to act as agent for the de- 
fendant corporation, and as matter of law he knew that Gall was not 
authorized to enter into such arrangement so as to bind the company 
jointly with himself in his independent, individual character. 

It is not necessary, however, for the court on this demurrer to dé- 
cide whether or not if Gall agreed expressly or impliedly with the 
complainant that he would act for him, and so received the complain- 
ant's money, which he misapplied or failed to render an account of, 
he could be lield liable in a separate action against him for his stew- 
ardship. What I do hold is that on the facts disclosed by this bill 
Gall, as agent of the Christie Grain Company, had no authority to en- 
ter into a contract with the complainant whereby he undertook to 
make his principal, a corporation, his partner in the transaction, where- 
by he could share in the commissions and profits arising therefrom; 
that, as the complainant knew at the time of the engagement of Gall's 
disability, he has no joint cause of action against Gai! and the com- 
pany for a joint accounting; that inasmuch as the liability of the 
two défendants, if any, arises out of and dépends upon différent facts 
and rules of law as applied to them respectively, they cannot be called 
upon after this fashion for a joint accounting. The demurrer is sus- 
tain éd. ■; 

The défendant Christie Grain Company has filed a separate demur- 
rer stating as grounds thereof that it appears that the bill and its allé- 
gations are uncertain and indefinite as to what stocks the complainant 
claims were to be handled and purchased for him ; what purchases 
were directed or ordered by him ; what moneys were expended there-f 
for by défendants or this défendant ; what purchases were wrongf ully 
reported'by: défendants to complainant ; or which of the many engage- 
ments or miany commissions intrusted to them this défendant failed 
to perform. 
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,Why this défendant did not filé a gênerai demurrer to the bill rais- 
ingVthe questions above discussed, ihstead of the spécial demurrer, 
is nbt perceived. But it is sufficient to say tliat this demurrer cannot 
be entertainèd for the reason that ruleSl of equity rules provides thatr 

"No demurrer or plea shall be allowed to be filed to any WU miless upon a 
certlflcate of eounsel that, in bis opinion, it is wéll foiinded in iwint of law, 
and supported by the affldavit of the défendant that i,t is not interposed for 
delay, and that the i>lea is true in point of fact." 

No such certificate to the demurrer is made by eounsel, nor is it 
supported by the proper affidavit of the; defeindaiît that it is not inter- 
posed for delay. ..'.,;. 



,1 In reMAI^LOy. 

(District Court, \V. D. North Dakota. July 20, 1910.) 

1. HOMESTEAD (§ 23*)-r-BxEMPTIONS— KEQUISITES— IJeAP ,0F: ^.FAMILT. 

, A bachelor, who is not tlie, head.pf a famUy,, ig . ôot , entitled to a 
■ Bomestead e.wbption uuder the làws of. iSForth pàliotà. ' ' 

[Ed. Note.,— For ôther' cases, sèe Horiiestead, t'eiit.'Dlg. § 32; Dec. Dig. 

12S.*] ■ . ■ ■ ^:, - ^ |,. ■ ■ •■■ ;.- .' r> 

2. HoMEsrEÀD (§ 32*)-^Pjt6pEitTY Acquieed Befoke Marri'age. 

Property acquired by a bachelor before marriageiuay be exempt as a 
homestead, prôvlded he takes steps to açtually réside thereon as the head 
of a fanaUy wlthin a reasouable time thereaftep. 

[Ed. ijlote.— For Other cases, see Homestead, Dec. Dlg. § 32.*] 

3. 'HcliMBSTEAD (§32*) — Exemption— IiEsiDExcEi—lNTB>"TiON. 

Wliere a bankrupt before marriage had acquired title to 1<K) acres of 
laiid undèr the United States honiestead laW, and thréè months after mak- 
ing final proof left the land, leavîng oniy: the f urniture usually found In â 
settler's cabin, and after marriage began housekeepînjg In a city, and had 
neyer at any time resided on the land with his wlfe, his mère mental in- 
tention to occupy the land as his homestead was iusuificient to eutitle him 
to sustain an exemption thereof in bankruptcy. 

[Ed. Note. — For other cases, see Homestead, Ceiit. Dig- §§ 40-43; Dec. 
Dig. §32.*] 

In the matter of M. F. Malloy, bankrupt. On referee's certificate 
to reviéw an order directing the trustée to set apart certain land as the 
baiikrupt's. homestead. Reversed. 

Bessie & Gréer, for trustée. 

Palda, Aaker, Greene & Kelso, for bankrupt. 

AMIDON, District Judge. This matter comes before the court up- 
on the certificate of John Hart Lewis, référée, dated May 16, 1910, 
certifying to the court for review the order made by the référée on 
April 28, 1910, directing the trustée in bankruptcy to set apart to the 
bankrupt as exempt the homestead claimed by him. Messrs. Bessie 
& Gréer are attorneys for the trustée in bankruptcy, and Messrs. Pal- 
da, Aaker, Greene & Kelso are attorneys for the bankrupt. 

The property consists of 160 acres of land, which the bankrupt 
obtained from the government under the homestead law. He made 

•For other cases see same topic & i NnuBEK in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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final proof during the year 1908, and continued to réside upon the land 
for three months after making final proof. . He then went to Williston, 
where for some time he led a life of dissipation. For the purpose of 
recovering from this expérience he entered a hospital at Fargo. He 
was married in June, 1909. Since his marriage neithèr he nor his wife 
iiave ever Hved upon the land, or donc any outward act to prépare it 
for occupancy as a homestead, or donc any outward act indicating an 
intent to take up their résidence upon the land. On the contrary, 
plaintiflf and his wife, after his marriage, leased a house in Williston 
until April 1, 1910, and set up housekeeping therein; the plaintiflf be- 
ing employed in that -city as an accounta;nt at a salary of $80 a month. 
The référée. finds that both the bankrupt and his wife at ail times since 
their marriage hâve entertained a bona fide intention to make the land 
in question their permanent home, and to return thereto and-actually 
réside thereon as soori as circumstances rendered it feasible, The only 
circurnstances mentiqped by the référée which prevented their going 
upon the land are thèse : i ■ First, because they did not bave : suffici'ent 
nioney,.at the time to ,live ■ there ; and,, secand, because it was, then 
June, too late in the year to start any farming. Learned eounsel fdr 
the bankrupt, appreciating the necessity for some outward act in sup- 
port of Ifhe intention to make the land a hornestead, relied upon the. f act 
that the bankrupt left. in the house upon the land the furniture w.hiçh 
he placed there to establish a résidence under the fédéral homestead 
laws. It al^o appears ;that,. while the bankrupt was .occupying , tlje 
land as.a.homestead, his, future wife also held a similar claim aboutnlO 
miles distant from his land, and that at some time duriijg this peribd 
she placed some furniture in the house. The çharacter of the housfc 
is not described in the suminaryof the évidence made by the référée, 
nor is, the furniture therein described. I think it may fairly be in- 
ferred that both the horise and the furniture ^re such as are usually 
found in the abode of homestead claimants under thç, federarjaw.!ifor 
the purpose of complying with the requirements of that statute as to 
résidence.. . • 

The bankrupt filed his pétition in voluntary bankruptcy in the month 
of Decembér, 1909, and was adjudicated a bankrupt. In the schedules 
frled in connection, with the pétition he claimed the land in question as 
a part of his exemptions under the homestead laws of North Dakota. 

The référée sust'âîhèd this claim. I think he. f ell into error in do- 
îng sd. . , , 

Before any homestead right can attach to property the claimant 
must possess the status required by the statutés ôf the stâte, nartiely, 
ihust he the head pf a family. Résidence upon the land by a person 
,who does not possess this status .cannot be tacked on to his intention 
.after he acquîtes the status for the purpose of perfecting the home- 
stead right. At the time a man marries, any property which he then 
bolds may bè claimed by him as a homestead. Property, however, held 
at the time of marriage cannot be distinguished from property after- 
wards acquired. What is necessary to establish a homestead right in 
the one case is "necessary iri the other. It is not necessary for à man 
immediately upon his marriage to go into the actual possession of his 
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bomestèad; in or'der to 'save it f rbm the daims of- his creditors, any 
more thàn it is necessary for a^ married man to go immediately into 
possession of property which he acquires for the purpose of making it 
his homestead. . But when a man marnes, if he goes to housekeeping, 
it must be upon his homestead; or' if the homestead is not then ready 
for occupancy, He may take up temporary qiiarters elsewhere, and 
proceed promptly to prépare the homestead for occupancy. Mère 
.mental intention, however, will not impress upon property the home- 
stead: riglit. It must be followed with reasonable promptness by out- 
ward acts which lead directly to the actual occupancy of; the property, 
such as erecting buildings thereon, repairing the sariié,- or moving 
-furniture or other property upon the land prep'aratory to taking up 
actual résidence upon it. 

In the présent case, so faf as the évidence disclosës-, the property, 
when the bankrupt and his wife commencéd housekeeping, was ready 
for actuâî' occupancy. ' Down to the time of thé hearing before the 
ref erae, : nothing was donc eitherby thé bankrupt 'or his wife towards 
occUpyitlg'the land in question,' or preparirtg the sâme for occupancy. 
Lièavirtg' â settler's furniture in his claim shanty is^ at most merely 
passive. It Cânnot be regardedas an outward act suffi'cient to couvert 
a mère mental intent into a homestead right. If the bankrupt: and his 
\yife had actually dwelt upOn the land together,' and then left the house 
with thei'r 'furniture therein, for a temporary absence eVen of some 
frionths, coùpled with' an intent to return to;the land, this would 
jirdbably not hâve amounted to an abândonijiént of the homestead. 
Hère, howevèr,' there had béen no occupancy of the land by the 
bankrupt or his WÎfe after their màrriage: The furniture was placed 
thére by thobankrupt when he did' notpbsséss the status of the head 
of a family. liéaving it there after lie attàîned that status cannot, in 
my judgmetît, be regarded as an pùtward act indicating an intent to 
make 4he land the homestead of his family. 

The law on this subject is'stated with accuracy by an able judge in 
the case of Davis v. Kelly, 62 Neb. 643, 87 N. W. 347, as follows: 

"Actual occupancy is not absolutely required In every case \yhere a home- 
stead is clalmed. Nevertbeless occupancy is the test established by the stat- 
ute, and it is only through libéral construction to me'et' the beneficeiit ends 
of the statute that certain substltutes ; theref or havie pe&a permitted. The 
most usual is vvhat has been called cop^tructive occupàncj', as, for example, 
Vvhere property occupled as a homestead has been temporarily vacated without 
abandonment, and with a bona flde and subsisting intention to return. An- 
ether lias been permitted in case of vacant and lininiproved' property in prés- 
ent: processof préparation for a home,. and in other cases where property pur- 
chased for us^ as la homestead is for some temporary reasou not available ^.s 
siicii, but is bfeing' prepared as fast as iiiay reasonably be expected. In sij'ch 
cases, where thèrè'isa bona ilde présent Intention to occupy the property as 
a homestead, followed by actual occupancy wlthin a reasonable time, it ie 
.entirely wlthin the bounds ; of legitima,te construction ito hold the property 
as a horoestead. , * * * There must be a présent intention to occupy it 
as à' homestéàdl-as soon as clrcumstahces reasonably permit, évidenced by 
aèffe of prétèratlori inditatlng sùch intehtion." • '■ 

■ A large number of authorities are cited in supportof the law as thus 
^declared. Such was the ititerpfetation of the statute of North Dakota 
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in the case of Brokken v. Baumann, 10 N. D. 453, 88 N. W. 84. See, 
also, Clark v. Evans, 6 S. D. 244, 60 N. W. 862. 

As to property held by a man at the time of his marriage, or ac- 
quired by him after his marriage, with the intent in either case of 
making it the homestead of his family, he is not required to institute 
a race with the sheriff in order to save the property from the claims 
of his creditors. Cameron v. Gebhart, 85 Tex. 610, 23 S- W. 1033, 34 
Am. St. Rep. 832. But if the land is ready for occupancy as a home, 
it is necessary that he go into possession of it with reasonable prompt- 
ness. If the land is not ready for occupancy, and he takes up his 
résidence upon other land, he must then proceed with the same 
promptness by outward acts to prépare the homestead for actual oc- 
cupancy. If he takes up his résidence upon other property, and for 
months, as in this case, does nothing to prépare the homestead for 
actual occupancy, his mère mental intent to take possession of it as a 
homestead at some future time will not impress the homestead right 
upon the property. 

The order of the référée is reversed. 



THE MARY E. MORSE. 
(District Court, D. Massachusetts. Jlarch 6, 1908.) 
No. 1,794. 

1. Collision (| 95*) — Construction of Rules— Overtaking Vessel— "Past 

AND Clear." 

Wliere a schooner, whlch had left Norfolk and was beating down the 
channel against a head wind. when she was overtaken and passed by 
a tug and tows, which left Norfolk later; was on the starboard tack, inov- 
Ing toward Old Point Comfort and away from the tug and tows, the lat- 
ter were "finally past and clear." Withln the meanlng of article 24, of 
the Inland Navigation Rules (Act June 7, 1897, c. 4, 30 Stat 101 [U. S. 
Comp. St. 1901, p. 288.3]) ; and when the schooner came about on the 
port tack, headlng toward the tug and tows, and belng more than two 
points abaft their beam, an entlrely new risk of collision arose, as to 
whlch shé was the overtaking vessel, and bound under such rule to keep 
out ôf the way, while the tug and tows were required by article 21 to keep 
thelr course and speed. 

[Ed. Note. — For other cases, see Collision, Cent Dlg. §§ 200-202; Dec. 
Dig. § 95.» 

Overtaking vessels, see note to The Bebecca, 60 C. C. A. 254.] 

2. Collision (| 95*)— Observance of Rules— Tugs with Long Tows. 

Tows of the length of 4,000 feet or more, when navlgating frequented 
watérs, are held to an extremely strict observance of the rules for prevent- 
Ing collisions. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §| 200-202; Dec. 
Dlg. 8 95.*] 

S. Collision (8 95*) — Schooner and Tuo with Tows— Fault of Tug. 

A tug with a number of tows on hawsers, the total length of the tow 
being over 2,000 feet, whlch, while passing down Hampton Roads in the 
daytime and while an overtaking schooner was approaehiiig the rear 
barge of the tow on an oblique course, slowed down to half her speed and 

*For otber caeei see iame tapie & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
179 F.— 60 
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signaled the tows to let ont theirhawsers to double theif former lengtH, 
wcis solely in fault for a collision' betweeii tlie schooner and barge, where 
the scliooner was carefully aiià^ properly navigated, and wo'uld hâve pass- 
ed lïnder the stern of the barge if the latter had nialntàlned hér speed, 
as requi'red hy article 21 of the inland navigation rules (Act Juue 7, i<S07, 
c. 4;. 30 Ktat. 101 [y. S. Çomp, St. 1901, p. 28S;i]). 

[Ed.; Note. — For other cases, see Gollisiou, Cent. Dig. §§ 200-202; Dec. 
t>'ig, î 95.*], 

In ■■ Adrairalty.' Suit- by. Charles C. Sparks against the schooner 
Mary E, Morse. Decrec: for respondent. 

• Hughes & Little, for liBëlant. - 

Blodgett, Jones & Burnham, for claimant. 

DODGE, District Judge. The Hbelant was master and his wife 
owner of the barge Kathleen'. Hé sues for damage to the barge re- 
ceived in a colHsion with the schooner Mary E.. Morse, which occurred 
at about 6 p. m. on April 15, 1906, in full daylight and fair weather, 
near Old Point Comfort, Va, The barge was the last in a hne of 
seven barges, ail being towed to sea from Norfolk by thé tug Helen 
and bound for Philadelphia. The schooner, which was a three- 
masted vessel, had ail sail set except her foretopsail, and was also 
bound to sea on a voyage to Colon. The barge was without motive 
power of her own, and had on board only one man and a boy. The 
opération of towing her was under the sole control and direction of 
the tug. 

Tug and barges constituted one steam vessel for the purposes of 
the statutory rules df navigatioiî, so far at least as to put upon them 
the burden qf avoiding the schooner, unless the schooner was with 
regard to them an overtaking vessel, within the meaning of article 
24 of the irtland navigation rules (Act June 7, 1897, c. 4, 30 Stat. 101 
[U. S. Comp. St. 1901, p; "2883}), and therefore bouiid't'o'ayoid them. 
The schooner, had been àfc anchor in Hampton Roads above Sewall's 
Point. She was obliged by the wind, which was N. N. E. and light, 
to beat down the channel, making successive tacks from one side of 
it to the, otheh When the, 'tug and barges passed out of the EHza- 
beth river into HajTiptçin,, Roads by Sswall's point, the schooner was 
further down the channel than they were. They afterward passed 
her, and upon her comingabdut from the starboard tack to the port 
tack, on which she was sailing when she struck the barge, they were 
ail further down the'ch'arinel than khe was. She came aboùt, at the 
time referredto, quite close to the shore and near Old Point Comforï, 
ànd when she didso the tug and barges had ail pâssèd the Rip Raps 
and wéré heading obliquely across thé channel in the direction of the 
Thimble Eight, whjich is, about three miles below the Rip Raps, and 
on the opposite, or Ôld Point Comfort, side of the channel. As the 
Morse headed when fair,ly on the port tack after coming about, hej 
direction, was about E. by N, by compass, and she had the tug, with 
most of the' barges, on her port bow; while the Kàthlfeep, with the next 
barge àhea'd, bore on her starboard bow. According to the évidence 
from on board her, the Kathleen then bore 3 or 4 points on her star- 

•Fbr other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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board bow. According to the évidence from thé tug and the Katli- 
leen, the Morse was on the Kathleen's port quarter. If the vessels 
thus bore from each other, the Morse was more than two points abaft 
the beam from the Kathleen, and still further abaft the beam from 
the tug- and from every other barge in the fleet. This is true, even if 
their direction was not directly for the Thimble Light, as they say it 
was, but more to the northward as the schooner claims it to hâve been. 
The Morse therefore, steering E. by N., was "coming vip vvith" the 
"Kathleen" from a direction more than two points abaft her beam. 
To avoid this conclusion the direction of tug and barges must be 
found to hâve been much more northerly and more directly across the 
channel than any one claims or than anything in the évidence indi- 
cates. The schooner was therefore bound to avoid the Katiileen as 
an overtaking vessel under article 24. 

It is argued on her behalf that the tug and barges were overtaking 
her above Old Point Comfort, and that they therefore continued to 
occupy that relation to her, by virtue of the provisions of article 21 
that— 

"no subséquent altération of the bearlng between the two vesspls shall make 
an overtaking vessel a crossing vessel, * • * or relieve her of the duty of 
keeping clearof the overtakfen vessel until she is finally jtast uiid clear." 

In my opinion, however, the tug and barges were "past and clear" 
of her when shç was standing toward Old Point Comfort on, the 
starboard tack, and, they had passed the Rip Raps on their vvay to sea. 
At that time she was sailing away from them and they from her, 
without any risk of collision whatever. Article 24 had tlien ceased to 
hâve apy application, and it continued to hâve none until the fresh 
risk of collision arose, which was involved in her tacking and stand- 
ing toward them again on the port tack. Her duties must be de- 
termined by the relative positions and courses of the vessels when 
this renéwed risk of collision became involved. 

The Morse's collision with the barge on this tack was not for want 
of a careful lookout on her part. While crossing so much of the 
channel as lay between her and the tug and barges, her master had 
the wheel, ail hands except the steward were on deck, her mate was 
on lookout forward, and there is every indication that a careful and 
constant watch was kept upon the tug and barges and their move- 
ments for the very purpose of getting by them safely. 

The Morse's speed on this tack was probably little, if at ail, in 
excess of three knots an hour. The tug and tow were moving at a 
somewhat faster rate. As the Morse kept on toward them close- 
hauled, they passed across her bow until she had the Kathleen ahead 
or nearly so, and had ail the other barges on her port bow. Her helm 
was then put up in order to pass astern of the Kathleen and her 
spanker sheet slacked. Regarding her as the vessel bound to keep 
clear, this was a proper method of attempting to perform that duty. 
The only alternative was to come about and again head away from 
the barges on the starboard tack. There were two reasons against 
adopting this course. First, the Morse naturally desired to run out 
her tack to the channel limits ; and she had the right to do so unless 
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she would ftecessarily endariger the tug ând barges by attempting ît. 
The other reason was the. présence on her port quarter, hbt far be- 
hind, of another schooner, the P. T. Barnum, also close-hauled on the 
port tack and crossing the channel, and therefore on a course nearly 
parallel with and to windvvard of her own course. Under the circum- 
stances I do not thtnk she can be held ia fault because she did not 
come about. It canhot be said, in my opinion, that the attempt to 
pass astern of the ÏCathleen necessarily endangered that vessel. The 
course and speed of the Kathleen at the time were such as to encourage 
the behef that the attempt would succeed. It was, of course, incum- 
bent on the Morse to keep off before getting so near the Kathleen as 
to make the attempt to pass astern of her necessarily dangerous for 
want of sufficient room. She was bound to keep clear by a sufficient 
margin and avoid dangerous proximity. But what proximity is to be 
considered dangerous, or what margin sufficient, must obviously de-' 
pend upon ail the circumstances. In broad daylight, and giving spé- 
cial attention to the duty of avoiding the Kathleen, as I think the 
Morse was doing, she might properly allow herself to approach that 
vessel much more closely than would be proper after dark or under 
circumstances in any way obstructing accurate observation and judg- 
ment. I think the évidence shows that the Morse kept off soon 
enough and at a sufficient distance from the Kathleen to hâve passed 
her in safety, had the Kathleen kept her course and speed as required 
by article 31. The Morse, in my opinion, had the right to act upon 
the assumption that tug and barges would keep theit Course and speed, 
so that the Kathleen would continue to move out from under her bow 
at the same rate as before her helm was put up. 

This, however, the Kathleen did not do, on her own showing. The 
tug and barges had left Norfolk with from 45 to 50 fathoms of 
hawser between each two members of the tow. If âny of the barges 
had paid out their hawsers to the length considered désirable for tow- 
age at sea (about 100 fàthoms), no such gênerai change was made 
Until some time after the' whole tow had passed the Rip Raps. The 
tug then signaled by \yhistle to the barges generàlly to lengthén the 
hawsers, ând slowed tO half speed in order that this might be more 
easily done. At this ; finie the rear barge, by thé testimony of the 
master of the tug, was some three-quàrters of a mile past the Rip 
Raps,' the tugs and barges were about in mid-channel, heading abouf 
for the Thimble Light, and the Morse was on the port tack, headed 
therefore toward the barges, and was abùut 400 yards from the rear 
barge. I think the èvidehce shows that when the Morse had come 
so near as to require her tq maneuvér in order to avoid the Kath- 
leen, and had begxm to do so, the Kathleen's headway was checked 
bythe slbwing of the tug, that the Kathleen's previolis' rate of prog- 
ress, upon which the Mofse' had the right to rely, Was changed, 
and that' the' efïect of thus ' alteririg the relative speéds of the two 
vessels on their crossing courses was to leave the Kathleen under 
the, Morse's bow at a moment when the Morse had properly expected 
her to havè passed ahead out of danger.' Although the Morse's wheel 
-was hard up, and notwithstanding that her fepanker sheet was allowed 
to run out as far as the knot when the Kathleen's progress was seen 
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to be thus arrested, in an attempt to make her keep oiï as rapidly as 
possible, she did not quite succeed in swinging clear of the barge's 
stern, and struck the port side some 10 feet forward of the stern. 

With only 45 fathoms of hawser between each two of its members, 
the total length of this tow considerably exceeded 2,000 feet. To 
lengthen the- hawsers to 100 fathoms was to double this total length. 
Tows of such length, when navigating frequented waters, are held 
to an extremely strict observance of ail precautionary requirements. 
The Gertrude, 118 Fed. 130, 55 C. C. A. 80 ; The Admirai Schley, 131 
Fed. 433, 65 C. C. A. 417 ; The Bee, 138 Fed. 303, 70 C. C. A. 593 ; 
The Gladys, 144 Fed. 653, 75 C. C. A. 455. It would be difificult un- 
der any circumstances to justify the attempt to double the already 
dangerous length of this tow, made as it was while occupying the 
middle of a channel which other vessels, not far ofï at the time, were 
also using. Resulting as it did in changing the Kathleen's speed, 
in violation of the rule then applying between the Kathleen and the 
Morse, I hold it to hâve been the sole cause of this collision. 

The évidence afïords no ground for charging the barge with inde- 
pendent fault of her own, in which the tug had no share. The fault 
which caused the collision was a fault on the part of the whole tow 
to which she belonged at the time, and is chargeable to the tug, which 
controlled and directed its movements. The tug is not before the 
court; no proceedings having been taken against her. The efïect of 
her fault for the purposes of this case is to prevent the conclusion 
that the Morse was négligent, and therefore to require the dismissal 
of the Kathleen's libel against her. 

The libel is to be dismissed, with costs. 



HAMILTON V. DAVID O. BEGGS CO. 

(Circuit Court, S. D. Oliio, B. D. January 5, 1910.)' 

No. 1,434. 

1. Sales (| 474*) — Conditional Sales— Failure to File— Effect— "Cred- 

ITORS." 

Kev. St. Oliio 1908, § 4155 — 2, provides that ail conditional sale coiitracts 
shall be void as to ail subséquent purchasers and mortgagees in good faith 
and "creditors" unless evidenced by a writlng, slgned, etc.. and also unless 
a statement under oath by the seller, of the amount of the claim, depos- 
Ited with the county recorder of the county where the person signlng the 
instrument résides at the time of its exécution, if a résident of the state, 
and, if not, with the county reeorder of the county in which the property 
Bold is situated. Section 4150 provides that a chattel mortgage not ac- 
comi^nied by immédiate delivery, and foUowed by actual and continued 
change of possession of the things mortgaged, shall be void as against 
thè creditors of the mortgàgor, unless a true copy is filed, etc. Held, that 
the Word "creditors," as used in section 4155 — 2, included the same per- 
sons as were Included by the same word used in section 4150, and, the 
latter having been construed by the Ohio court of last resort to iuclude 
ail creditors of the mortgàgor represented by a duly appointed receiver. 
section 4155 — 2 should be construed to Invalidate an unfiled conditional 
sale contract as against ail creditors of the buyer represented by a re- 

•For other caseï lee >ame topic & i nuihbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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ceiver appointed by tlie fédéral court, under the rule that the construc- 
tion of State statutes by tlie hlghest court of tbe state is eonclusive on 
fédéral courts; 

[E!d. Note.— For other cases, see Sales, Cent. Dig. § 1397; Dec. Dlg. 
§ 474.* 

For other définitions, see' WôTds and Phrases, vol. 2, pp. 1713-1728 ; 
vol. 8, pp. 7622, 7023.] 
2. Courts (§ 3e7*)— Fédéral Courts— State Laws as Bules of Décision— 
Rules op Pboperiy. 

Under Rev. St. U. S. § 721 (U. S. Oomp. St, 1901, p.,.">S8), providing tl>at 
the laws of the several states, except where the Constitution, treaties, 
or statutes of the United States otherwise reïiuire or provide, shall be re- 
garded as rules of deci.sion in trials at connnon law in courts of tbe 
United States in cases where they apifly, the Ohio rule that, if proporty 
covered by an uufiled chattel mortgagè passes iuto tlie hands of a receiver, 
the niortgage lien is lost, and the rigbts of creditors are the same as if 
the niortgagor bad glven an assignhient lii trust for their benefit, wlll be 
r^ai'ded as a rule of property an*d applied In proceedings in a fédéral 
' court sltting in that state to adniinister assets of au Insolvent through a 
receiver, as against tbe holder of an unfiled conditional coutract of sale 
of goods to the insolvent, and not the fédéral rule that the possession of 
a reéeiver is only that of the court, and a.dds nothiiig to the previously 
existing title of tlie mortgagee, the 'receiver holding for the benefit of 
whomsoever it shall be fouud to concern. 

[Ed. Note.— For otlier cas«s, see Courts, Cent. Dig. §§ 942, 944, 958; 
Dec. Dig. § ,3(57.* 

State laws as rules of décisions in fédéral courts, see notes to Wilson v. 
Perriu, 11 C. C. A. 71 ; UlU v. Hite, 29 C. C. A. 553.] 

' Action by John Hamilton against the David C Beggs Company. 
On pétition for the allowance of the claim of the National Cash Reg- 
ister Company. Claim allowed as, a gênerai claim. 

Wilson & West, for National Cash Register Co. 
Arnold, Morton & Irvine, for receivers. 

SATER, District Judge. The National Cash Register Company, 
under contracts of conditional sale, delivered to thé défendant Com- 
pany on May 31, 25, and June 30, 1908, a niimber of cash registers 
for use in its department store. On July 17, at the instance of com- 
plainant, a creditor, this cour't appointed receivers, who took posses- 
sion of ail the property of every kind and character belonging to and 
held by the défendant, which subsequently proved to be insolvent, in- 
cluding the registers in question. The contracts of sale were not filed 
in the county recorder's office until July 20. The défendant had de- 
f aulted in the pàyment of the first installrnent of the purchase price of 
the registers. The receivers used them in operating the store, but paid 
nothing on them. By the terms of the several contracts, the default in 
payment rendered the whole of the purchase price at once due and pay- 
able and gave the register company the right to repossess itself of the 
registers and remove them from the defendant's place of business. Its 
first demand for possession followed the appointment of the receivers. 
It now seeks restoration of the registers or full payment of their pur- 
chase price. The receivers dispute its right to either. Section 4155 — 2, 
being so much of ,the Ohio conditional sales act as is material, is as 
follows: 

•For otber cases see same topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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■"In ail cases 'wliere auy persoual propevty simll be sold to any person, to 
be paid for in whole or in part in installnients, or sball be leased, rented, 
hirecl or (lelivered to anotber on condition tbat the same shall beloug to tlie 
person purcliasing, leasing, renting, hiring or receivlng tbe same whenevér 
ti)e aniount paid shall be a certain suni, or the value of such property, the 
title to tbe sanje to reniain in the vendor, lessor, reuter, hirer or deliverer of 
the same, until such sum or the vaine of such i>rot)erty or auy part thereof 
shall' hâve been paid, such condition, lu regard to the title so' remaiuing until 
.sucii pàyment, shall be void as- to, ail stubsequent purcbasei-s and mortgagees 
in ;good .faith. and : creditors unléss such conditlous shall be evidenced by 
>vritiu.g, signed by the purchaser, lessor, renier, hirer or receiver of the same, 
and. also a statenient thereon, uuder oath, niade by tbe person so selllng, leas- 
ing or dëlivering any property as herein provided, bis agent or attorney, of 
tbe -aniount of the claim,, ôr a trne copy thereof, with an affidavit tbat the 
^ame is,a:;c(>py, çleposited with the c<)unty recorder of: the county where the 
persQU siirniug tbe instrument résides ut the finie of the exécution thereof, if 
a résident of the state, and if not such résident, then with the county reeorder 
of thé cëunty in which said property so sold, leased. rented, hired or delivered 
Is sitnitted at the time of the exécution of the instrument; and the offlcer re- 
<:eiving any such instrunieut sliall proceed with. the same in ail respects as he 
is required to <lo by section four thousand oue hundred and fifty-two of the 
Revlsed StatiUes of Ohio, and shall receive tbe same fées as are allowed by 
■làw for similar services lu other cases." '■ 

Wiçre tliis a proceeding in bankruptcy, and not a stii^ of a piirely 
équitable :fiature, the case would be controlled by York M-fg. Co. v. 
Cassçll, so; U. S. 344, 26 Snp. Ct. 481, 50 L. Ed.^ 782. No reported 
case involving the Ohio act has been found which détermines the 
status of a vendor who, having sold his property, failed to file his 
contract of conditional sale with the cotinty recorder until after re- 
ceivers, -duly appointed by a fédéral court in a case purely équitable, 
had tak^p possession of such property as a part of that of the vendee. 

The solution of the question involved may be :wrought out by an 
application of the rule which fixes the status of the owner of a chat- 
tel mortgage which has not been filed as required by statute, or until 
after, the, mortgagor's property has passed into the hands of a receiv- 
er, or,:pf,^n assignée in trust for the benefit of creditors. Section 
4150, Rev. St., relating to chattel raortgages, provides that: 

"A Hiortgage. or conveyance, intended to pperate as a mortgage, of goods 
and chattèls wliich is not accompanied by an immédiate delivery and fol- 
loived by actual and continUed. change of posse.ssion of the things mortgaged. 
^hall be' absolutély void as against the creditors of the mortgagor, subsé- 
quent purchasers, and ■ mortgagees In good faith, unless the niortgage, or a 
true copy thereof, be forthwith depositéd as directed in the next section." 

The next section (4151) provides that a chattel mortgage shall bc 
depositéd with the county recorder of the county where' the mort- 
ofagor résides at the time of its exécution, if a résident of the state, 
and, if flot such résident, then with the county recorder of the county 
iïf wh'ich the property so mortgaged is situated! at the time of the 
exèc'utioii' of the instrument. Section 4132, referred to in the last 
clause of section 4155 — 2, provide.s for the indorsements to be made 
by the county recorder on chatte! mortgages when filed or refiled, 
for their indexirtg and tireservation, and for noting the date of their 
refiling or cancellation. A chattel mortgage, like a contract of condi- 
tional sale, mu,st be verified before filing. The framers of the act 
regulating conditional sales manifestly borrowed the language ôf the 
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chattel mortgage statute, and imposed on the vendor the samé' mode 
of procédure to préserve his rights as is exacted of a chattel mort- 
gagee. 

So long as the mortgagee retains possession of the mortgaged prop- 
erty, and no creditor seizes it on exécution or attachment or by any 
other process known to the law, the mortgage, though unfiled, js good 
as between. the mortgagor and mortgagee. Wilson v. Leslie, 20 Ohio, 
161 ; Kilbourne v. Fay, 39 Ohio St. 364, 33 Am. Rep. 741. But if the 
mortgagee makes an assignment under the state law, the mortgage, 
if invalid as against creditors, whether frbrti want of filing or other- 
wise, then becomes void as against the assignée for the benefit of 
creditors, antécédent as well as subséquent to the date of its exécu- 
tion and without regard to notice, whether they hâve secured a spécifie 
lien on the property covered by the mortgage or not, because under 
the statute the assignée not only takes the assignor's property for 
the exclusive- benefit of the-creditors, but their rights may be asserted 
through the assignée for their benefit as fully as such rights could 
hâve been asserted by judgment and exécution against the property. 
Hanes v. Tiffany, 35 Ohio St. 549; Westlake v. Westlake, 47 Ohio 
St. 315, 34' N. E. 413; Kilbourne v. Fay, supra; Besuden v. Besuden, 
57 Ohio St. 508, 49 N. E. 1034; Blandy v. Benedict, 43 Ohio St. 395. 
As is said in the Blandy and the Westlake Cases, every right which 
the creditors might hâve asserted against the property before thé as- 
signment the assignée is bound to secure for their benefit after the 
assignment. 

In Ohio the relation which a receiver bears to property giveri into 
his possession is so similar to that sûstained by the assignée of an 
insolvent debtdr that, if the property covered by an unfiled chattel 
mortgage passes into the hands of a receiver, the lien of the mortgage 
is lost, and the rights of the creditors are the same as if the mortgagor 
had made an assignment in trust for their benefit. The reason for 
this is found in the Ohio doctrine that the receiver's appointment 
"is an équitable remedy, bearing the same relation to courts ôf equity 
that proceedings in attachment bear to courts of law ; the appoïntmènt 
being treated as an équitable exécution. The purpose is to secure 
means for satisfyiiig the final order and judgment of the court. in 
the, action, and the eflfect of the seizure is to place the property seized 
in the custody of the court. Railroad Co. v. Sloan, 31 Ohio St. 1." 
Cheney v. Maumee Cycle Co., 64 Ohio St, 305, 60 N. E. S;a7. The 
word "creditors," used in the statute requiring the filing of contracts 
of conditional sale, refers to the same class as the word "crpditors" 
found in the chattel mortgage act, and cqnsequently the former; act 
renders the unfiled contract void as. to the same class of creditors ^s 
is mentioned in the latter act. York Mfg.Co. v! Cassell, supra; Dolle 
V. Cassell,.135 Fed.oâ, 67 C. C. A. 536. 'it follows, therefore, 'th^t 
if the property of a vendee, held under an unfiled contract of condi- 
tional sale, has passed into the hands of a receiver, and if no spécifie 
lien has b.e^p . fa^stened on it, it is to be administered for the benefit 
of, the vendèe's creditors', unless the fédéral rule as to the- status of 
receivers, and of property involved. in a receivership nécessitâtes a 
différent conclusion. That ruleis that: 
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"The possession of tlie receiver is only that of the court, wliose offlcer he is, 
and adds notlilng to tlie previonsly existlng tltle of the mortgagee. Ile holds, 
pending the litigation, for the beneflt of whomsoever in the end it shail be 
found to concern, and in tlie meantime the court proceeds to détermine tlie 
rights of the parties upon the saine principles it would if no change of posses- 
sion had talien place." Fosdiclv v. Schall. 90 U. S. 23;"), 2ôl, 25 L. Ed. 330: 
Thompson y. Phœnix Ins. Co., 130 U. S. 287. 207, 10 Sup. Ct. 1010. 34 L. Ed. 
408 ; White v. Ewing, 159 U. S. 30, 39, 15 Siip. Ct. 1018, 40 L. Ed. 07. 

Section 721, Rev. vSt. U. S. (U. S. Comp. St. 1901, p. 581), provides 

that : 

"ïhe laws of the several states, except where the Constitution, treaties or 
statutes of the United States otherwise require or [)rovide. sliall l)e regarded 
as rules of décision in trials at coimnon law, in the courts of the United State.s, 
in cases where they apply." 

In Bûcher v. Cheshire Railroad Co., 125 U. S. 555, 583, 8 Siip. 
Ct. 974, 9y8, 31 L. Ed. 795, it was said that: 

"Where a course of décisions, whether founded upon statutes or not, hâve 
beconie rules of property as laid down by the highest courts of the state, Ity 
which is meant tliose rules governing the descent. trausfer, or sale of prop- 
erty, and the rules which afCect the title and the possession thereto, they are 
to be treated as laws of that state by the fédéral courts." 

The law of a state, therefore, is to be found, not only in its statutes, 
but also in the course of décisions, if there be such, rendered by its 
highest courts in référence to a given subject-matter, which hâve be- 
come rules of property. 

Fédéral courts will, in actions at common law, on causes of action 
not created by fédéral statutes, follow the recording- acts and stat- 
utes relating to chatte! mortgages, conditional sales, and insolvents' 
assignments, so far as they are not affected by the bankruptcy act. 
Foster's Fed. Prac. (4th Ed.) § 375. In Etheridge v. Sperry, 139 
U. S. 276, 277, 11 Sup. Ct. 569 (35 L. Ed. 171), Mr. Justice Brewer 
defined the attitude of fédéral courts as to chattel mortgage laws as 
follows : 

"The matter Is not one of purely gênerai commercial law. While chattel 
mortgages are instruments of gênerai use, each state has a right to détermine 
for Itself under what cireumstances they may be executed, the extent of the 
rights comferred thereby, and the conditions of their validlty. They are in- 
struments for the trausfer of property, and the rules conceming the transfer 
of property, are, primarily, at lenst, a matter of state régulation. We are 
aware that there is a great divers! ty in the rulings on tliis question by the 
courts in the several states ; but, whatever may be our individual views as 
to what the law ought to be in respect thereto, there is so mucli of a local 
nature entering into chattel mortgages that this court will accept the settled 
law of each state as décisive in respect to any case arising therein. Chicago 
Union Bank v. Kausas City Bank, 130 U. S. 223 [10 Sup. Ct. 1013, 34 L. Ed. 

In harmony with the foregoing are Brown v. Grand Rapids Parlor 
Furniture Co., 58 Fed. 286, 7 C. C. A. 225, 22 L. R. A. 817, and In 
re Shirley, 112 Fed. 301, 50 C. C. A. 252, decided by the Circuit 
Court of Appeals of this circuit. Bayne v. Brewer Pottery Co. (C. 
C.) 90 Fed. 754, was a suit instituted in the Circuit Court of the 
Northern District of Ohio, in behalf of gênerai creditors, and in- 
volved a receivership. It was there held that the receiver succeeded 
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to the rights df the creditors as well as tlie ■corpora:tion and might 
avoîd a çhattel mortg-age given by.the coirporation whiçh was ,ypid 
as to creditors by the statç statute for wantnof filing, althougU Vsvicli 
mortgage was valid as against the insolvent corporation. In other 
words, effçct was given to thé state statute and the ■décisions there- 
under, notwithstanding the, fédéral rule as to the status of réceiver,s 
and of property passing under their control. So, too^ by way oî fur- 
ther illustration, the Indiana conditional- sales act and the décisions 
thereunder by the state courts were followed in Re Gilligan, 152 Fed. 
605, 81 C. C. A. 595. Contracts of conditional sale, however, like chat- 
tel mortgages, are instruments of gênerai use for the transfer of prop- 
erty, and, as the state by législative enactnient determined for itsetf 
what rights should be conferred by such contracts and how those 
rights may be preserved, a fédéral court willgive force, to the law. , 

In view of the sameness of language employed in the chattel mort- 
gage and the conditional sales acts, it may be presumed that the 
Ohio Suprême Court will apply the same rule to property in the hands 
of a receiver which is covered by an unfiled contract of conditional 
sale, as it has heretofore àpplied, in an unbroken line of décisions,. 
to property covered by an unfiled chattel mortgage. When the 
language of a statute, like the chattel mortgage act, for instance, 
which has been for a time in fqrce bas recêived a fixed and; settled 
construction, it is rational to conclude that. the lawmaking body, âc- 
quainted with the interprétation which such language has recêived, 
in usingit in another statute intended to adopt its recêived inter- 
prétation. Lessee of Gray y. Askew, 3 Ohio, 4GG; Grogan v. Gar-i 
rison, 27 Ohio St. G3 ;, In re .Guggenheim Smelting Co. (C. C.) IS^l 
Fed. 153 ;,U. S. v. Central Park R. Co., 118 U. ,S. 335, 6 -Sup. Ct, 
1038, 30 L. Ed. 173. And'while a fédéral ' court, in cases, within 
its jurisdiction involving rights arising under state statutes which 
had not at the time been construed by the state courts, may exer- 
cise an independent judgment, it will nevertheless give effect to any, 
rules of construction that niay bave been previously established by 
the highest court of the state when interpreting similar statutes, and 
for the sake of harmony,' and to avoid confusionj should lean to- 
ward an agreefment of views with the state courts, if the question 
seems balânc^d;,in doubt, aù'd. etideavor to avoid any unseemly con- 
flict with well-considered décisions of such, courts upon questions of 
local law. O'Brien v. Wheelock, 95 Fed: 883, 905, 37 C. C. A. 309; 
Btirgéss v. Seligman, 107 U: S.;20, 2 Sup. Ct. 10, 271;. Ed. 359. 

Giving effect,! therefore, to the state statute relating to conditional 
sales, and applying, the settled rule repeatedly announced.by the state 
Suprême Court in interpreting a similarly phrased statute (the chattel 
mortgage act), the conclusion follows that the registçr company is not 
entitled to possession of the registers or to payment in full of their 
purchase price. Its position is that of a common creditor. As such it 
may prove its claim, and share in the distribution of the proceeds aris- 
ing from the sale of the défendant's property. Besuden v. Besuden, 
supra. 



POSTAL TELEGRAPH-CABLE CO. V. ClTT OF MOBILE. 953 

POSTAL TELEGRAPH-CABLE CO. v. CITY OF MOBILE. 

(Circuit Court, S. D. Alabama. Alarch 11,1909.) 

No. 2G0. 

1. Courts (§ 289*) — United States Courts— Jtjbisdictton— Nature of Sub- 

ject-Mattee. 

The United States Circuit Court bas jurisdiction of an action by a 
telegrapii company to restrain the enforcement of a tax of $1,000 by the 
munleipality, on the ground that it is a tax on Interstate comrriérce and 
is discrinnnatory ; it betng alleged that the damage to the complainant 
was greatly in excess of $2,000. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 830; Dec. Dig. 
1289.*] 

2. Commerce (§ 72*)— Means of Régulation— Taxation. 

No State can levy a tax on Interstate commerce in any form, whether 
by duties laid on the transportation of subjects of that commerce, or on 
the receipts derived from that transportation, or on the occupation or 
business of carrying it on. 

[Ed. Note, — For other cases, see Commerce, Cent. Dig. §§ 123-13G; Dec. 
Dig. § 72.* 

• Taxation of Interstate commerce by state, see note to Board of Asses- 
. sors V. Pullman's Palace Car Co., 8 C. C. A. 402.] 

■3. Commerce (§ 28*)— Interstate Commerce. 

■Telegraph business is Interstate commerce, and the telcgraph company 
is engaged in Interstate commerce, 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. § 22 ; Dec. Dig. 
I' 28.* ■ ' ' 

For other définitions, see Words and Phrases, yol. 4, pp. 3724-3731.] 

4. Injunction (§ 152*) — Preliminabt Injunction— Heabing— Burdbn of 
' Proof. 

On a motion for preliminary injunction, the burdcn Is on complalnant 
to satisfy the court that there is at least a reasonable probability of ul- 
tlmate success on the question of jurisdiction as well as on the merits of 
the controversy. 

[Ed. Note. — For other cases, see Injunction, Dec, Dig. § 152.*] 

5. Injunction (§ 144*) — Preliminabt Injunction— Hearing. 

On a motion for preliminary Injunction, allégations of the bil! are to 
be taken as true. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 316, 317, 321 ; 
Dec. Dig. f 144.*] 

In Equity. Bill by Postal Telegraph-Cable Company against the 
City of Mobile. Decree for complainant. 

Fitts & Leigh, for complainant. 
B. B. Boone, for défendant. 

TOULMIN, District Judge. The allégations of complainant's bill 
are as follows: . 

First. The complainant, the Postal Telegraph-Cable Company, is 
a corporation, incorpiorated under the laws of the state of Delaware, 
and that it has accepted the provisions of the act of Congress approv- 
ed July 24, 1866 (chapter 230, 14 Stat. 221), and the amendments 
and suppléments thereto, and is operating under the terms of said 

:*For otfbeT cases see same toplc & S numbee in Dec. & Am. Digs. 1907 ta d^te, & Rep'r Indexes 
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act and in accordance with its provisions. That by virtue thereof 
its pôles and wires hâve been at ail times, and are now, used for the 
transmission of telegraph messages for the United States government 
and the varions departments thereof at priées fixed from time to time 
by the Postmaster General of the United States in accordance with 
the terms .of said act of Congress. And that the highways upon which 
said pôles and wires are constructed and operated are post roads 
'and p'ôst, rp'utes within the meaning of said act of Congress, and the 
other acts bf Congress defîping post roads and post routes. 

Second. That the city of Mobile is a municipal corporation, vested 
with certain delegated powers; the same being the corporate name 
of a municipality in the Southern division of the Southern district of 
the State of Alabama. 

Third. That the said complainant is engaged in business as a public 
service corporation in sending messages by wire throughout the Unit- 
ed States, and, by means of connection with cable lines, to ail portions 
of the world. That as such public service telegraph corporation the said 
complainant maintains an office in the city of Mobile for the purpose of 
receiving and transmitting messages from the citizens of the city of 
Mobile and vicinity to the outside world, and for the purpose of re- 
ceiving and delivering messages from the outside world to the citizens 
of the city of Mobile and vicinity. That the wires of the complainant 
telegraph company diverging from the city of Mobile and from the 
State of Alabama connect with other wires in other states, and tele- 
graph messages are transmitted thereon into and through other states 
of the United States, and to ail of the principal towns and cities 
therein ; and connection is also had with cables under and across 
the Atlantic Océan. And the company is engaged in sending and 
transmitting messages to ail of the states of the United States and 
receiving and delivering messages from ail of the states of the United 
States, and is engaged in interstate commerce. 

Fourth. That the mayor and gênerai council of the city of Mobile, 
which is the governing body of said city, by an ordinance approved on 
the 31st day of December, 1908, commonly called the "license ordi- 
nance," has exacted, and does exact, of and from each telegraph 
company doing business in the city of Mobile in the year 1909 an 
annual license or privilège tax in the sum of $1,000. That the said 
ordinance in question is unreasonable, unjust, and excessive, and is 
illégal and void, because it is designed and intended to provide reve- 
nue by this form of taxation for the gênerai expenses of the city of 
Mobile, and that no other object than this exists or has at any time 
existed for the exaction of the large sum of money imposed by 
the ordinance. That the city of Mobile is under no expense whatever 
in connection with issuing the license required to be taken out by 
the said ordinance, and has not been at any time heretofore, nor will 
it be during the year 1909 put to any expense or charge whatever in 
connection with inspecting and regulating the pôles, wires, or business 
of this complainant. That this privilège tax or license fee imposed 
by the said ordinance complained about is not based on the cost and 
expense to the city incident to any inspection and supervision and 
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régulation of the complainant's lines and business within tlie saicl 
city; but that it is imposed notwithstanding it is more than 20 times 
the amount that could possibly be incidental to any such inspection, 
supervision, and régulation, together with ail reasonable measures 
and précautions that might possibly and could be required to be taken 
by the said city of Mobile for the safety of its citizens and the pub- 
lic. That the license or privilège charge by the said ordinance is 
grossly excessive, and that, if every town or city in the state of Ala- 
bama iri 'which the complainant company maintains an office should 
pass similar ordinances, the total amount exacted frorîî the complain- 
ant company would exceed $25,000 per annum; and if the same 
kind of ordinances, providing for excessive privilège taxes for the 
towns and cities in ail the other states of -the United States in which 
the complainant company maintains ofTices, were adopted, that com- 
pany could not possibly pay the aggregate amount of such privilège 
taxes, but would immediately become insolvent by reason of the fact 
that the expense of opération, including such privilège or license 
taxes, would be far in excess of the gross receipts of the complain- 
ant company from the whole country at large. 

Fifth. The complainant company is a corporation engaged in legiti- 
mate business. That it is engaged in Interstate commerce by transmit- 
ting télégraphie communications among the several states of this Un- 
ion. That this is a lawful business, and that the said complainant 
company pays just and lawful taxes upon the assessed value of its 
property to the state of Alabama, to the county of Mobile, and to the 
city of Mobile, and that it is in arrears with respect to none of thèse 
taxes. That the license tax complained of is in addition to ail of 
the other taxes levied by the state of Alabama, the county of Mobile, 
and the city of Mobile, and is in this respect unfair, unjust, and un- 
equal and in direct violation of law. Complainant further shows unto 
your honors that while the said license tax purports to be levied only 
upon business destined from the Mobile office to points within Ala- 
bama, and upon business originating within the state of Alabama and 
subject to delivery at the Mobile office, that as a matter of fact, in 
addition to being excessive and coniiscatory, it is violative of the 
guaranteed constitutional right which inures to and in favor of this 
company to maintain an office in the city of Mobile for the purpose 
of engaging in the business for which it was chartered, and is viola- 
tive of the right of the complainant company to carry on interstate 
commerce unhampered and unimpeded. That the right thus involved 
is a valuable right, worth to complainant many thousand dollars — ■ 
worth certainly in excess of $2,100. That, if the défendant municipal 
corporation is allowed to exact the said excessive license fee, it is 
destructive, and will be destructive, of the right of this complainant 
corporation to maintain an office in the city of Mobile for the trans- 
action of the business for which it was chartered, and that, in the 
face of such license exaction in addition to the other taxes imposed 
by law, it will be impossible for the complainant company to main- 
tain such an office without actual loss. 
^ Sixth. Complainant further shows unto your honors that by actual 
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arithmetical calculation taken from the auditor's department, and as a 
matter of fact tlie gross receipts derived by the Postal Telegraph- 
Cable Company from ail' of the interstate business donc from and into 
the city of Mobile in the year 1908 amonnted to $24,446.86, while the 
expenses properly apportionable to said interstate business so done 
in the said city of Mobile amounted to in the year 1908 $16,316.35, 
without taking into considération any of the superintendence or gên- 
erai office expenses, or any interest on the investments of the com- 
pany in thç said city of Mobile. That the total gross receipts derived 
by the Company from the intrastate business dofie by it in the city 
of Mobile in, the year 1908 amounted to only $2,347.93, while the 
expenses properly apportionable to the said intrastate business done 
in the Said city of, Mobile by the complainant company in the year 
1908 amounted to $1,-341.40, withqut taking into considération any of 
the gênerai office, expenses or interest charges atiove referred to. 
Wherefore the complainant company could not aflford, urider the facts 
as just hereinabove set out, to, continue to do. business , in the city of 
Mobile wereit, not for the advantages it dérives therefrom in connec- 
tion with the business done by it in other and more populous parts 
of the Unite4 States where ,its patrons demand connection with the 
important ,towns and eifies pi the rest of the country, and . complain- 
ant necessarily maintains its office in the city, of Mobile, npt for the 
financial incqme it receives at. Mobile, but, for the purpose oî meeting 
this demand of its patrons in other cities and, states throughqut the 
United States and in conn^ctipn with the opération, of its gênerai in- 
terstate télégraphie businf^ss. And that in operating, this office in the 
city of Mobile for interstate business it is absolutely necessary that 
it should likewise receive and transmit ail messages offered to it 
which are intrastate in character and addressed to places at which 
it has offices in the state pi Alabama, for under the law, as a public 
carrier, it cannot refuse to apcept such intrastate business so long as 
it keeps the Mobile office open and undertakes to maintain it as an 
office of public service corporation for the conduct of a gênerai in- 
terstate télégraphie business. 

Seventh. That the said complainant is not engaged in transmitting 
telegrams from one portion of the city of Mobile to another portion 
of the said city; nor is it engaged in receiving telegrams» sent from 
one portion to another portion of the said city; but it is engaged ex- 
clusively in . transmitting telegrams frona points in Mobile to, points 
outside of that city, and in receiving telegrams in, the ,çi,ty of Mobile 
from points entirely outside of that cit}'. That the complainant is 
not an inhabit9,nt of the city of Mobile and does not transact or offer 
to transact business therein in such a sensé as to bring it within the 
power of, the mayor and gênerai council of the said city to assess an 
occupation tax,against this complainant. That the laws of the state 
of Alabama providing for the collection of taxes for the state and its 
political subtiivisions,, including the city of. Mobile, is exhaustive of 
the légal right to tax télégraphie companies, and the city of Mobile 
has no right or power to collect an additjonal tax of any kind what- 
soever from the complainant company, or to receive or collect any tax 
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from it except such as it is entitled to receive under its delegated 
power to tax property located within the city of Mobile ; and, there- 
fore, said ordinance seeking to collect an occupation tax from this 
complainant is absolutely void. 

Eighth. Complainant further shows unto your honors that the 
said tax is discriminatory and dénies to the complainant company the 
equal protection of the law, and for this reason is void and contrary 
to the provisions- of the Constitution of the United States. That the 
ordinance imposing said tax, though it purports to levy the same 
against the intrastate business donc by the complainant company in 
the city of Mobile, is in fact a disguised effort to im])ose a tax 
against the entire business of the complainant company doue in the 
city of Mobile, including its Interstate business, and is therefore an 
unlawful interférence with, and a tax upon, the interstate business 
of the company, and void, because contrary to the Constitution and 
laws of the United States relative thereto. And complainant further 
shows unto your honors that it is impossible to ascertain the exact 
extent of the injury to which the complainant will be subjected by 
this interférence with its gênerai business and the interruption to 
and interférence with its interstate business, but that the harm and 
injury to the complainant will be largely in excess of the sum of 
$2,000. 

Ninth. Complainant further shows that the défendant is intending 
and threatening to attempt to enforce the provisions of the said ordi- 
nance complained about, and is intending and threatening to attempt to 
collect the said tax, and will do so unless restrained therefrom by 
the proper orders of this honorable court. That the said défendant 
is threatening through its police officers and arresting powers to ar- 
rest and imprison the local manager of the telegraph office in the city 
of Mobile for the failure to pay the tax or exaction complained about, 
and will do so unless restrained and enjoined therefrom by the proper 
mandates of this honorable court. Complainant further shows unto 
your honors that the value of the business of the complainant com- 
pany in the city of Mobile which the défendant threatens and is about 
to attempt to destroy, taken in connection with and related as the city 
of Mobile, a large cotton and timber market, is with the other markets 
of the world, is of very great value, and above the value of the sum 
of $2,000 exclusive of ail interests and costs, and that the harm, in- 
jury, and interruption to which the complainant will be subjected by 
the arrest of its manager and operators, and their repeated arrest in 
the attempt to coerce the payment of the said license or occupation 
tax, will be of the value of more than $2,000 exclusive of interest and 
costs. 

Tenth. Complainant further shows that the Postal Telegraph-Cable 
Company is a solvent corporation, owning large property within the 
state of Alabama and within the southern district of the state of Ala- 
bama, and within the jurisdiction of this honorable court, and that 
any recovery had against the said complainant company for any tax 
or claim enforceable or collectible by law can be collected by due pro- 
cess without undue annoyance or delay. 
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Hère follow the prayers for process, and for a temporary writ of 
injunction restraining défendant from collecting said tax or interfer- 
ing with the business or employés of complainant, until final decree, 
and a prayer that, on final hearing, the temporary injunction be made 
perpétuai, thereby forever enjoining and restraining the défendant, 
its servants or employés, from attempting to collect the said license, 
occupation, or privilège tax, and from attempting to coerce the pay- 
ment of the same, or to make any arrests or bring any suits, or other- 
wise enforce the same. 

On Motion for Preliminary Injunction. 

1. That the court has jurisdiction. Western Union Telegraph Co. 
V. City Council of Charleston (C. C.) 56 Fed. 419; Parlin & Oren- 
dorfï V. Moline Plow Co. (C. C.) 89 Fed. 330, 32 C. C. A. 231; The 
Adula (D. C.) 89 Fed. 357; Simpson-Crawford Co. v. Borough of 
Atlantic Highlands (C. C.) 158 Fed. 373; Meyer, Jossen & Co. v. City 
of Mobile (C. C.) 147 Fed. 843; Humes v. City of Ft. Smith, Ark. (C. 
C.) 93 Fed. 857. 

3. No State can levy a tax on interstate commerce in any form, 
whether by way of duties laid on the transportation of subjects of 
that commerce, or the receipts derived from that transportation, or 
on the occupation or business of carrying it on. Ficklen v. Shelby 
County Taxing Dist., 145 U. S. 1, 13 Sup. Ct. 810, 36 L. Ed. 601; 
Lyng v. Michigan, 135 U. S. 161, 10 Sup. Ct. 725, 34 L. Ed. 150. 

3. Telegraph business is interstate commerce, and the telegraph 
Company is engaged in interstate commerce. Leloup v. Port of Mo- 
bile, 127 U. S. 641, 8 Sup. Ct. 1383, 32 L. Ed. 311; Ware & Leland 
v. Mobile County, 209 U. S. 410, 28 Sup. Ct. 536, 52 L. Ed. 855 ; Pen- 
sacola Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 1, 24 
L. Ed. 708. 

4. "Upon a motion for preliminary injunction, the burden is upon 
the complainant to satisfy the court that there is at least a reasonable 
probability of ultiniate success upon the question of jurisdiction as 
well as upon the merits of the controversy." Huntington v. City of 
New York (C. C.) 118 Fed. 683. 

The bill allèges that the complainant's business is interstate com- 
merce, that it is. engaged in such business, that the enforcement of the 
city ordinance complained of in the bill would impose such a burden 
on complainant as not only to substantially impede and hamper its 
said business, but that the license tax sought to be collected is un- 
reasonable and confiscatory, and that its exaction would be destruc- 
tive of the rights of the complainant. 

As the case is now presented, and for the purposes of this hearing, 
the allégations of the bill are to be taken as true, and the preliminary 
injunction Is ordered. 

NOTE. — ^By decree of Jannary 17, 1910, the temporary wrlt of Jnjnnctioii 
above referred to was made perpétuai, upou the submission of the cause for 
filial decree. 
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KROSCHEL V. MUXKERS, Chief of Police. 

(District Court, D. Oregon. May '2, 1910.) 

No. rj,2S7. 

1. CONSTITUTIONAL L,AVV (§ 2.51*) — "DuE ThOCESS OF LAW." 

Law lu its regular course of administration throiigU courts of justice 
is "due process," and. wlien secured by tlie iiiw of tlie state, tlie consti- 
tutloual refiuisitlou is satisfied. Due process of law is so secured by laws 
opératiug on ail alike and not subjecting the individual to tlie powers of 
governmeut, unrestrained by the priuciples of private riglit and distribu- 
tive justice. 

[Ed. Note. — For otber cases, see ConstitutioDal Law, C'eut. Dig. §| 720, 
T27, 7.32; Dec. Dig. § 2.51.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2227-22.50 ; 
vol. 8, p. 7044.] 

2. COUKTS (i 282*) — JUBISDICTIOK— FEDERAL QupSTIOX. 

Where tlie validity of a city ordiuance régulating tlie sale of nonlutox- 
icating beverages dépends wholly on state' statutes, no fédéral question 
can be injected into a prosecution for violating the ordiuance unless it 
be that aecused is beiiig held contrary to the inhibition of the fourteeuth 
amendment of the fédéral Constitution. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
Dig. § 282.* 

Jurisdictlon in cases Involving fédéral question, see notes to Bailey 
V. Mosher, 11 G. C. A. 308: Montana Ore-Purchasing Co. r. Voston & 
M. C. C. & S. Mining Co., 35 C. C. A. 7.] 

3. Habeas Corpus (§ 1*)— Scope of "Wbit of Habeas Cobfus"— Revisory 

Kemedy. 

A writ of habeas corpus is avallable only to détermine the question of 
jurisdiction and power of the eustodian to bold petitiouer against bis 
will and cannot be utilized as a revlsory reniedy. 

[Ed. Note. — For other cases, see Haljeas Corpus, Cent. Dig. § 1 ; Dec. 
Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3193-3108; 
vol. 8, p. 7676.] 

4. Habeas Corpus (§ 6*) — Fédéral Courts— Discrétion. 

The issuance and entertalnment of a writ of habeas corpus by a féd- 
éral court is a niatter within the court's discrétion to be exercised iu 
Sound judgment aud iu obédience of law tliat the ends of justice may be 
adequately subserved. 

[Ed. Note.— For other cases, see Ilabeas Corpus, Cent. Dig. § 6; Dec. 
Dig. § 6.* 

Jurisdiction of fédéral courts, In habeas corpus proceedùigs, see note 
to In re Huse, 25 C. C. A. 4.J 

5. CoNSTiTuïioNAL Law (§ 81*) — Reserved Powers— Police Power. 

The gênerai police power is reserved to the state subject to the limi- 
tation that, in the exercise thereof, the state in ay not trench on the pow- 
er and prérogatives delegated to the gênerai government. 

[Ed. Note. — For other cases, see Oonstitutioiiai Law, Cent. Dig. § 148; 
Dec. Dig. § 81.*] 

6. INTOXICATING LiQUORS (§ 10*) — NONINTOXICANTS— REGULATION— PoWERS. 

Régulation of the sale of nonintoxicants in a city located In the local 
option c-ounty is a niatter within the iMlice power of the state acting 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer' 
179 F.— 01 
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through the municlpality, in .which the gênerai government had no con- 
cern. --■,■•,;. , ■ - ; ,,' 

[Ed. Note.— For otUer .cases, see Intoxicatlng Llqijors, Cent. Dig. §§ 
7-12; Dec. Dig. § 10.*] ' ' 

7. Habeas Oobpus (§ 45*) — Fédérai, Courts— Discbetion. 

Where petltloner was couvicted of violating an ordmance regulating 
the sale of nonintoxieaiits and failed to avail himself of the rigbt of ap- 
peal to the circuit court of the state withiu the tlme prescribed, he was 
net entitled to a writ of habeas corpus from a fédéral court on the 
ground that he was deprived of his llberty without due process of law ; 
he beuig entitled to a wrlt of habeas corpus f roui the state court aiid to 
appeal froni the déniai thereof to the Suprême Court of the state and, 
i£ still unsuccessful, to a review on a writ of error by the Suprême Court. 
[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 45.*] 

Habeas corpus by Charles Kroschel against I. A. Munkers, Chief 
of Police of Àlbany, Or. Pétition dismissed. 

J. K. Weatherford and J, R. Wyatt, for plaintiff. 
Percy R. Kelly, City Atty. of Albany, for défendant. 

WOLVERTON, District Judge. The petitioner, having been ac- 
cusçd of the violation of ordiiiance No. 473 of the city of Albany, 
Or.,' which prohibits the selling, bartefing, givirig away, or other- 
wise disposing of near-beer, spiritupus, vinous, or malt liquors that 
are not intoxicating, in that he sold a certain quantity of near-beer 
contrary to such ordinance, was.tried^ and convicted. of the offense 
before the city recorder, and a4jpdged to pay a fine, with imprison-; 
ment until such fine was paid, and, having been taken into cmstody by 
the city marshal under comttiitméht ■ for His imprisonrtieht, brings this 
writ of habeas corpus to sëcure his release, alleging jthat he is unlaw- 
fully restrained of his liberty. ' , , . 

By the city charter, the city is authorized and empowered tp^ itax, 
license, regulate, and prohibit the sale of, ,spiritupus,.:yin9us, or malt 
liquors ; also to provide for the punishment of any person or persons 
who shall sell or ofïer for pale any unwholesome or adulterated provi-^ 
sions,; a^d ,thç . charter defines, whg.t, ,$h,all constitute such unwhole- 
some: provisions. The authority -to pass'the ordinance, of which the 
petitioner is'icharged with à violation, is referable to thèse charter 
provisions, if referable to, any. 

■ Since by Vote of the pédple in Linn côunty, being the cpunty in 
which Albany is situated, local option bas been adopted the;rein, it 
is urged that the power of the city to regulate the .sale of .S[)iritupus, 
malt, or vinpiis liquors, whether intoxicati.ng or nonintoxicating, ,has 
been superseded by the, geperar law, and hence that the city was 
without power to pass, the ordinance.: in question, from which it 
would follow that the petitioner was unlawfuUy fined and imprisoned. 
; A similarease waS recently decided by this court, and the petitioner 
discharged. Kuthe v. Farrington, 176 Fed. 579. Thïs',' 'however, with- 
out attempting to question the. propriety and authority of this court 
in exercising jurisdiction of the cause. ' ■ 

The contentioii is, 'attd'necessaKly m'ust be, in order to give this 

*jFor other caSeS Seé ya'mé toplc & § ncmber In Ûec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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court jurisdiction, that the petitioner is being deprived of his liberty 
contrary to the inhibition of the fourteenth amendment to the fédéral 
Constitution, which provides that no state shall deprive any person 
of life, liberty, or property without due process of law, or deny to any 
person within its jurisdiction the equal protection of the law. It is 
said on high authority that : 

"Law, in its regular course of administration througli courts of justice, Is 
due process, and when secured by the law of the state, tlie constitutional réq- 
uisition is satlsfied. * * * And due process is so secured by laws opéra t- 
ing on ail alike, and not subjecting the Individual to the arbitrary exercise of 
the powers of governmeht, unrestraiued by the established princlples of pri- 
vate right and distributiTe justice." Caldwel! r. Texas, 137 U. S. 002. 007, 11 
Sup. et. 22C (34 L. Ed. 816) ; Bank of Colunibia v. Okely, 4 Wheat. 233, 244, 
4 L. Ed. 559. : , 

It is axiomatic now that no state can deprive particular persons or 
classes of persons of equal and impartial justice under the law. But 
the direct question presented hère is whether the recorder's court 
had a:ny jurisdiction to try and détermine the cause, and this because 
the city was without power to adopt thé ordinance under which the 
offense with which tihe petitioner is charged was established. Of 
Course, if no offense has been lawfully. created, then it must be 
conceded that the action of the recorder in adjudging that the peti- 
tioner is amenable thereto is in excess of his authority. The record- 
er's court necessarily passed upon that question in entertaining juris- 
dictioti; hence, logically and strictly speaking, this court is asked to 
review the action of the recorder's court in that regard. It should be 
noticed in this relation that the validity of this ordinance dépends 
wholly upon state statutes, and not upon any law or provision of 
Congréss. Hence nô fédéral question can be injected into the case, 
unless it be that the petitioner is being held contrary to the inhibition 
of the fourteenth amendment. 

The writ of habeas corpus is not in any sensé a writ of error; nor 
may it-be utilized as a revisory remedy. It is compétent only for 
determining the question of jurisdiction, and the power of the cus- 
todian to hold the petitioner against his will. Hughes, Fed. Proc. 
174,175. 

"Being a civil process," says Mr. Justice Jackson, "it cannot be converted 
into a remedy for the correction of mère errors of judgmeiit or of procédure 
in the court having cognizahce of the criminal offense. Under the writ of ha- 
beas cori)us, this court can ex;ercJse no appellate jurisdiction over the-proceed- 
ings of the trial court or courts of the state, nor review; their conclusions of 
law or fact, and pronounce them erroneous." In ,re Frederich, Petitioner, 
149 U. S. 70, 75, 13 Sup. Ct. 703, 705 (37 L. Ed. 053). . , ' 

The issuance and entertainment of the writ is a.lso a matter within 
the discretioil of the fédéral court. The discrétion, however, is to be 
exercised in sound judgment and in obédience to law, that the ends 
of justice may be adequately subserved. Mr. Justice Peckham bas 
said that: ' ' 

ÏUe fédéral courts "ought not to exercise that jurisdiction by the dis- 
charge of'a prisoner unless >in cases of peeuliar urgency, and that instead of 
discliarging they will leave:t'l»ei prisoner to be dealt with by the courts of the 
state ; . that af ter , a final détermination of the case by the state , court, the 
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fédéral courts will eveû then generally leave tlie petitipner to liis remedy 
by writ of error from this cdurt. ïhe reason for tliis course is apparent. 
It Is an exeeediugly délicate jurisdictiou glven to tlie fédéral courts by which 
a persou uûder au indlctnieut in a state court and subject to its laws niay, 
by tlie décision of a single Judge of the fédéral court, upon a wrlt of habeas 
corpus, .be taken ont of tbe custody of tbe offleers of thestate and finally 
discharged therefroni, and fhus a trial by tlie state courts of an indictment 
found under ttie laws of a state be finally prévented." Baker v. Griee, Kj!) 
U. S. 284,, 290, 18 Sup. Ct. 328, 326 (42 L. Ed. 748). 

The priticiple is very firmly established by the Suprême Court, and 
it is unnecessary to cite fufther cases. Upon this principle the féd- 
éral court properly declined to entertain a pétition for a writ of 
habeas corpus, by a person who had been adjudged guilty by a state 
court, while his cause was pending on appeal in that jurisdiction; the 
Ciuestions involved arising under the state laws, and depending thereon 
for their proper application. In re Duncan, 139 U. S. 449, 11 Sup. 
Ct. 573, 35 L. Ed. 219. 

So in another case, where the petitioner had been adjudged guilty 
in a municipal court, and prior to any appeal through the regiilar 
course in the state court, it was adjudged that the fédéral court ought 
not to entertain jurisdiction upon habeas corpus. Minnesota v. 
Brundage, 180 U. S. 499, 21 Sup. Ct. 455, 45 L. Ed. 639. In this case 
it was urged that the statute of the state of Minnesota was in confîict 
with the fédéral Constitution, and yet the court would not interpose 
its powers until the petitioner had availed himself of remédies by 
appeal afforded him under the state procédure. 

There is another principle of our dual System of government that 
has a bearing upon the controversy hère. The gênerai police power 
is reserved to the states, subject, of course, to the limitation that, in 
the exercise of that power, the state may not trench upon the power 
and prérogatives delegated to the gênerai government. Matter of 
Heff, 197 U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848 ; L'Hote v. New 
Orléans, 177 U. S. 587,596, 20 Sup. Ct. 788, 44 L. Ed. 899. 

The régulation prescribed by the ordinance under considération per- 
tains to the police power. Having relation to the vending of non- 
intoxicatirig spirituous, malt, and vinous liquors, it is exclusively a 
subject for state régulation, It is a matter concerning which the 
gênerai government has never attempted to legislate ; nor has it ever 
in any way assumed any authority or control with référence thereto, 
so that it remains a subject free for state action and supervision. It is 
with référence to this police power that the state, through the munici- 
pality, has attempted to regulate the sale of thèse nonintoxicants — a 
régulation, as I hâve shown, in which the gênerai government has 
no concern. If the city has not power through its charter to adopt 
the régulation, by reason of the power having been taken away or 
superseded by a gênerai law of the state, that is yet the state's affair, 
depending upon the interprétation of its laws and the régulation, and 
involves no fédéral question. It is only when it is averred that the 
défendant is being deprived of his liberty, contrary to the intendment 
of the fourteenth amendaient, that a fédéral question is brought into 
the case. Of course, if the défendant is being deprived of his liberty 
arbitrarily, and without authority in the magistrate to condemn him. 
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he ought to be discliarged. But the state tribunals of justice are as 
well the guardians of our liberties as the fédéral courts. It is said by 
Mr. Justice Peckham, in Baker v. Grice, supra, that: 

"It is the duty of tlie state court, as nuich as it is that of the fédéral 
oomts, when the question of the validity of a state statute is necessarily in- 
volved as beiiig in alleged violation of any provision of the fédéral Constitu- 
tion, to décide that question, and to hold the law void if it violate that instru- 
ment." 

If such be the duty of the state courts in such a case, it must also 
be their duty to guard the citizen or individual against unlawful or 
arbitrary imprisonment, done without appropriate power or authority, 
or in excess of lawful jurisdiction. Measured alone by the Con- 
stitution, laws, and ordinances of the state and its municipalities, the 
déduction is perfectly natural and reasonable, as the policy and law 
of the gênerai government is, that the fédéral courts may not inter- 
fère with the regular administration of justice in the state courts, 
unless in exceptional cases, until the state courts bave failed in their 
duty. When they fail, or the case is such that they cannot give ade- 
cfuate relief, it is tinte enough for the fédéral courts to interpose their 
power to see that the liberty of the individual is maintained. 

Now, to the case hère : The petitioner bas been convicted by a 
municipal court of a minor offense, growing out of a police régulation. 
From the judgment of conviction, he had an appeal to the circuit court 
of the state. Of this he did not avail himself, and the time is now 
run. But the fact that he now has no appeal in the state court, it 
having been lost by bis own volition or want of diligence, should not/' 
strengthen his case for an application to this court for relief in a sum- 
mary way. He has yet a resort to the state courts if his conviction 
was through excess of authority in the municipal judge. He may ap- 
ply there for a writ of habeas corpus, as he bas done hère, and the 
courts there are quite as compétent to grant him relief as this court, 
and will be quite as tender and considerate of his liberties as a féd- 
éral court. If the court to which he applies fails, through error of 
judgment, to do him justice, he will bave an appeal to the highest 
judicial tribunal in the state; and then, if he is not satisfied with its 
judgment, he will bave his writ of error to the fédéral Suprême Court. 
Thus provision is found for the safeguarding of his liberties to the 
uttermost. His relief will be as speedy there as hère. It is in better 
accord with the policy and authority of our dual System of government 
that he be required to take that course. 

His pétition will therefore be dismissed. 



963 179 FEDERAL EEPORTKB. 



In ré BAUMHAUEK. 
(District Court, S. b. Alabama. Jiine 3, 3910.) ' 

L Bankktjptct (§ 228*) — RErnisEE's Findings— Conclusiveness. 

The findings of a référée in banliruptcy ou a question of fact will not 
be reversed unless inanifestly wrong. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. § 228.* . .; , 

Appeal and revIew in bankruptcy cases, s6e riote to In re Eggert, 43 C. 
O. A. 9.] 

2. Bankruptcy (§ 340* )^-Claims— Prima Facie Proof. ' ' 

A proof of claim in bankruptcy is prima facie proof of the allégations 
therein; but, where the proof is teliutted, tUe référée should disallow the 
claim unless further évidence tp.establlshit is produced. 

[Ed. Note. — For other cases, see Bankrujttcy, Cent. Dig. § 527; Dec. 
• Dig. §340.*] 

3. Evidence (§ 594*) — Cif'çoNTBADicTED Tçstimont— Conçlusiveness. 

While positive ànd tmcontradicted testimony . on a heariiig in bank- 
ruptcy should not be di.si'egdrded ai'bltrai'ily, it ttiay bé disregarded if it 
.Is grossly or InhereiitJy improbable. , ,• . 

[Ed. Note. — For othec caSes, see Evidence, Cent Dig. § 2431; Dec. Dig. 
î 594.*] 

4. BaNKEUPTCT (§ 340*) — ClAIMS— PROOr-^StlFEICIENCT. 

Evidence in bankruptcy hcldtà sustaln a refereeJs findingidisallowing 
a daim for borrowed nioney. 

[Ed. Note. — For other cases, se-> Bankruptcy, Cent D.',sr. § 527; Dec. 
Dig. § 340.*] ' ■ . 

In the mafter of W. C. Baumhauer, banKiupt. , From an ordçr of the 
référée disallowing J. H. Baumhauer's claim, he appeals. Aiïirmed. 

Fitts & Leigh, for appeilant. 

•R. H. & R. M. Smith, for objecting creditors. 

TOULMIN, District Judge. It is the recognized rule of the courts 
of bankruptcy, that,' on review of the décision of a référée based upon 
his conclusion on questions of fact, thé court will not reverse his find- 
ings unless the same are so manif estly erroneous as to invoke the sensé 
of justice of thô court. 

"He sees and hears the witnesses, and his vantage ground Is much better 
than that of a court for determining the credibility qf the witnesses and the 
welght of their testimony." In re Stout (D. O.) 109 Fed. 794. 

In the case of Southern Fine Company v. Savannah Trust Com- 
pany, the Circuit Court of Appeals of the Fifth Circuit said: 

"The established rule seems to be that the findings of fact by a référée, who 
sees and hears the witnesses testify, bave every reasonable presuniption in 
thelr favor, and should not be set aside or modified unless it clearly appears 
that there was error or mistake." 15 Am. Baukr. Rep. 618, 141 Fed. 802, 73 
C. C. A. m. 

"The District Court vi'ill not interfère with the action of the référée in 
bankruptcy as to his findings on facts, unless the same are manifestly er- 
roneous." In re Waxelbaum, 101 Fed. 22S. See, also, In re Stout, 6 Am. 
Bankr. Rep. 505, 109 Fed. 794; In re Bafleche, 6 Am. Bankr. Rep. 483, 109 
Fed. 307 ; In re Covington, Am. Bankr. Rep. 373, 110 Fed. 143 ; In re James 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Nassau, 14 Am. Bailkr. Rep. 828. 140 Fed. 912; In re Douglas C. Kenvon, 19 
Am. Bankr. Rep. 194, im Fed. 8C)3. 

"A referee's tinding of fac^ tluit dépends ujion tlie truthfuluess, uot mevely 
the accui'acy of oral testlniony, sliould be iiplield uuless dearly wrong." In 
re aohn II. Slniver, 10 Aui. Bankr. Itep. 74<), 12.0 Fed. 511; In re Swift, !) 
Am. Bankr. Kep. 237, 118 Fed. 348; In re West, 8 Am. Bankr. Rep. 5(i4, IKJ 
Fed. 707. 

"The flndiugs of fac-t of a référée as to tlie valldity of a elaim will not be 
overruled, except upou convincing proof tliat lie Avas wrong in his conclu- 
sions." lu re llateni (D. C.) 20 Am. Bankr. Rep. 470, 101 Fed. 8t)5. 

The contention of the claimant is that he, having filed his claim 
properly verified, made eut his case, and that he should hâve been 
allowed his entire claim. 

It is true that the claimant filed a formai proof of claim against the 
bankrupt estate, and it is also true that this i)roof of claim is prima 
facie évidence that the allégations made therein are correct, and this 
prima facie évidence must prevail until it shall be properly and snc- 
cessfully attacked. 

In Re Castle iiraid Company (D. C.) 14r, Fed. 228, the court said : 

"The allégations of the jiroof of ehiim are to he taken as true. If they set 
forth ail the necessary facts to estahlish the claim, and are not self-contra- 
dietory, prhim facie, they estahlish the claim, * * * and the ohjeetor is 
theu called upon to pi-oduce évidence and show facts tending to defeat the 
daim of prohative force equal to that of the allégations of the pi'oofs of claim. 
The burden of proof is always on the claimant; but, as iirobative force is 
giveu to tlie allégations of the proof of claim, * * * tins must be met, 
overcome, or at least e(iualized. by the objectiiïg partv." Whitiiey v. Dresser, 
200 U. S. û:i2, 20 «up, et. 316, ÔO L. Ed. ôS4. 

If there be proof of facts sufïicient to rebut the prima facie proof, 
the référée should disallow the claim unless the claimant produces 
further évidence sufficient to establi,sh his claim. 

The court in the case of In re Ilatem, IGl P'ed. 890, said: 

"As to the findings of fact, the court would be loath to ovorrule the décision 
of a refere<i who lias heard the witnesses testify, looked into their eyeg, and 
ohserved their dejiortinent on tlie stand, especially in a matter like this, large- 
ly local, and will not do so, except on convincing proof that the référée is 
•wrong in his conclusions. * * * , xhe bankrupt and claimant both testilied 
as to this pretended iiidebtedness. TJicy produced notes sigiied by the one 
aiid lield' by thê other. *. * * Tlie référée did not believe either'the bank- 
rupt or olaîniant, and no évidence has been produced iWhlch tendSito satisfy 
this court the référée was wrong in not believlng thein." 

In the case at bar the claimant, thotigh présent at the hearing, did 
not testify; but the bankrupt did testify in behalf of the claimant. 
The référée had the opportunity to see and hear him and observe 
his manner vvhile testifying, which- is an advantage of great value in 
cases of this character. This witness' testimony is in some mâterial 
respects vague and uncertain, if not evasive. Ile stated that he bor- 
rowed $15,000 f rom the claimant at divers times and in divers amounts 
from January, 1907, to April, 1908, but that he did not remember the 
spécifie dates or nionths in which he obtained the money, nor did he 
remember the sj^ecific amount he got each time or at any one time, 
except in one instance when he borrovved $2,. 500, the date of which he 
did not remember. Ile testified that he was a merchant and kept a 
cashbook, but did not enter the cash obtained on said varions loans on 
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said book, or keep any mémorandum of them; that he niatle a note 
for each loan when obtained, vvhich was taken up and destroyed when 
the note for the next succeeding loan was made, the amonnt of tlie 
prior loan or loans being included in the last note made ; and that the 
note for $15,220, now claimed to be due, included ail said prior loans. 
He also stated that said alleged indebtedness is not shown anywhere on 
his books. 

On thèse facts and circumstances,- and other facts and circumstances 
of probative force shown by the évidence and particularly pointed out 
and considered by the' référée, as appears in his opinion filed in this 
case, his conclusion was that the claimant had not established his claim 
as made, and the same was disallowed by the référée as to the fuU 
amount claimed. 

It is contended that the claimant's formai proof of his claim, and 
the bankrupt's positive testimony as to the particular fact that the 
former loaned to the latter the amount of money claimed, being un- 
contradicted by any one, the claimant is entitled to the f uU amount of 
his claim, and that the same should bave been allowed ; and it may be 
said that, to justify the referee's finding, he must bave disbelieved both 
the claimant and the bankrupt. 

While it is true that the positive testimony of an uncontradicted 
witness cannot be disregarded by the référée or the court arbitrarily 
or capriciously, yet there may be such a gross or such an inhérent im- 
probability in the statements of the witness in référence to the fact 
testified 'to as to discrédit him, and to induce the court or référée to 
disregard his évidence in the absence of any direct conflicting testi- 
mony. 

In Quock Ting v. United States, 140 U. S. 417, 11 Sup. Ct. 733, 851, 
35 ly. Ed. 501, the Suprême Court said: 

"Undoubtedly, as a gênerai rnle, positive testimony as to a pavticnlar faet, 
uncontradicted by any one, sliould control the décision of the conrt ; but that 
rule admlts of many exceptions. ïhere may be such an inhérent iniprobabil- 
ity in the statements of a witness as to induce the court or jury to disregard 
his évidence, even in the absence of any direct conflicting testimony. Ile may 
be eontradieted by the facts lie states as eonipletely as by direct adverse tes- 
timony; and there may be so many omissions in his account of particular 
transaction!?, or of his owu conduct, as to discre<lit his vs'hole story. His man- 
ner, too, of testlfying, may give rise to doubts of his sineerity, aud create the 
impression that lie Is glving a wrong colorlng to material facts. AU thèse 
thlngs may properly be considered in determlning the weight which should lie 
given to liis statements, although there be no adverse verbal testimony ;ad- 
duced." 

In Lee Sing Far v. United States, 94 Fed. 838, 35 C. C. A. 331, thé 
Ninth Circuit Court of Appeals saicl : 

"It was for the référée, in the lirst instance, to détermine the credibility 
of the respective wltiiesses and the sufficlency of the testimony. The wit- 
nesses are brought before hlm. Ile had the opportunitj' of seeliig them, and 
noticing their manner and aiipearance^their freedom or hésitation in an- 
swering questions. Thèse aiuï other circumstances of like character are 
often as safe a guide as the mère language used by the witness in enabling 
the court to détermine the trutli or falsity of the testimony. It Is true that 
a witness is presumed to speak the truth ; but this presumption may lie ovei-- 
come and repelled by the manner in which he testlfies, by his demeanor on 
the witness stand, by the character of bis testimony, by the clrcumstancea 
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and surroundlngs uuder wliich he testlfled, whether his statements are rea- 
Bonable or unreasonable, the probable or improbable nature of the story he 
tells, * * * and hls interest, if any, in the proceedings ; and if f rom thèse 
and other circumstances the court is of opinion that his statements are false, 
Incredible, or unsatisfactory, it bas the riglit to reject them. Of course, this 
jwwer is not an arbltrary one, and should in ail cases be exercised with légal 
discrétion and sound judgment." 

I cannot assume that the référée acted arbitrarily in refusing to be- 
Heve the testimony of any witness, and no évidence produced con- 
vinces me that he was wrong in his conclusions in this case. 

His findings and order are affirmed. 



SÏUART V. IIOLLAXD et al. 

(Circuit Court, D. Oregoii. Juue 27, ]910.) 

No. 1,123. 

1. Eqxtity (§ 72*) — "Lacties" — Eléments in General. 

In order that "lâches" niay bar a suit in equity, it must appear that, 
beyond the niere lapse of time, it would be inéquitable in some matter of 
substance to permit the claimant to assert his alleged right as against 
those having enjoyed the sanie in repose in the meanwhile. 

[Bd. Ntote. — For other cases, see Equitv, Cent. Dig. § 213 ; Dec. Dig. 
§ 72.* 

For other définitions, see Words and Phrases, vol. 5, pp. 3960-3072; 
vol. 8, p. 7700.] 

2. Equity (§ 67*) — Lâches— Commencement of Suit. 

ïhe institution of a suit does not relieve a person from the charge of 
lâches, and, if he fail in the diligent prosecution of his action, the con- 
séquences are the same as though he had never taken it. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 67.*] 

3. Waters and Water Courses (§ 177*)— Dams— Injunction— Lâches— Elé- 

ments. 

Where a suit to enjoiu the maintenance of a dam w-as begun in 1884, 
and nothing was donc in its prosecution from June, 1885, to May, 1907, 
duriug which time there was nothing to prevent its prosecution, though 
a part of the dam was located on land the tltle to which was involved In 
other litigation, and though the patent to the lands overflowed by reason 
of the existence of the dam did not issue tlll long after the commencement 
of the suit, but the value of the land in the meantime had greatly in- 
creas«d and Its ownership changed, the suit Is barred by lâches of com- 
plainants. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent Dig. 
§ 262 ; Dec. Dig. § 177.*] 

In Equjty. Suit by Wanna Stuart against Joséphine Holland and 
others. Demurrer to amended bill of complaint sustained. 

This suit was conimenced Octobér 9. 1884, in the circuit court of thestate 
of Qregon for Marion county, uuder the tltje of John F. Miller and Wm. P. 
Miller v. Vallier Wattier, to enjoin the maintenance of a dam across Little 
Pudding river, in Marion county. The cause was removed to this court at 
once, whereupon a motion was interiwSed to remand, resulting in a déniai 
thereof June 17, 1885. From that date nothing furtlier was done until May 
27, 1907, when a motion was niade for a c«ntinuance of the cause in the name 
of the i>resent liUgauts. By order of June 22, 1908. the motion was allowed ; 
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the complalnant having suGéieede<l, by deeds of conreyance, to tlle right, tltle; 
and Interest of John F. and William P. Miller in tlie pieniises' afïected:and 
the cause of suit, and tlie défendants to tliose of Valller Wattier, by deseent 
as heirs at law. ïliereui>on the complalnant filed her ainendod;bâU of com- 

The bill shows: That John F; Miller niade application' to the state in 
1872 to purchase certain of the lands descrlbed thereiu as swattip and ovei'* 
flowed lands, part of which lauds so applied for.wero patented to tho state 
September 25, 1890, and a sniall tract, consistlus of lot 3 in seetioli 23, toivn- 
sllip' G south, range 2 west, on March 9, 1905; That the board of:sehool land 
comniissiouers, for the state issued to hlm a certKicate of purchase. . That, 
vvith a view to reclaiming the lands in pursuance of, the laws of the state, 
William 1'. Miller hecame iiiteresfed wlth John F. Miller therein, and while 
■ they were so interosted together this suit was flrst Instittited. That Littlo 
Pudding river flows through lot 3, section 7, towjiship 6 south, range 1 west. 
being a tract of the lands descrlbed in the bill of coniplaint in which coni- 
plainant is interested. That the dkm in question is constructed partlally upou 
this tract, and is maintaiued at the height of elght feet. which causes the wa- 
ter to flow back npou complainant's land à long distance, and to cover a large 
area thereof, with other lands lielonging to other persons, to complainiint's 
great injury and damage. That défendants are the owners of a small grist- 
niill and a small sawuiill,. situated upon lands belongiug to them adjoining 
the: lands of the complainant.i and supposedly the daui is maiutaincd for di- 
verting water for operating saidi.niills. It is further shown that the said 
dam had been maintalned for a long period of time prier to the time of the 
institution of the suit, and. that the lands of complalnant, if reclaimed by 
drainage, are worth $2.">0 ixjr acre. Then It further api)ears that sald lot 3 
was for a long time in litigatlon between William P. Miller and Vallier Wat- 
tier which finally resulted favorably to the administrator of the cstnte of 
William P. Miller ; that at thé time litigation was entered upon concerning 
.said lot 3 it had not beeu patented to the state, and was not sb patented until 
the day and date in the aniended coniplaint set forth and mentioned. As to 
this allégation there is soiue mistake, as the amended coniplaint shows noth- 
ing as to wheU the patent' passed frora the governnient as to this particular 
tract. 

To this bill a demUïrer has beeu interiMsed. liased. àmong other thiiigs. 
upoç the ground that the complijiuant has been guilty of .laclies precluding her 
frohi obtaining the relief i)rayed for. 

-i.j. A.. Carson and',\\^' H, Holmes, for complaiiiant. 
-Williams, Wood & Lintliicum and George G. Bingham, for défend- 
ants.' ^ "' ', ' ' ' " " ■ '• 

rWOLVE^TON, 0,ist];ict Judge (after stating.;the„fapt5 as above). 
In the view I take ■ of this'controversy, it will be- tinriecessàry for me 
to examine other than the one ground of demurrer, namely, that which 
relates t'o lâches' of the' complainant in pfoseciitîng her suit. The 
cause of suit is the same now as it was when irtstituted. The titles 
to some of the lands involved hâve, since.^the çommencernent of the 
suit, been completed by patents f rom; the gênerai governnient ; yet 
A^emust. assume that complainant's: predecessors had such an interest 
in the lands as to enablethem to maîntain' the suit if she, a-s their 
successbr, could maintâifi it now, barring the objection that she has 
been guilty of lâches. Sb that the right to mainj;ain the suit was as 
perfeçt when commenced as it is now, and has so continued through- 
out the whole time that it has been pending. At any rate, this is the 
same suit as it was when instituted, with the exception that new par- 
ties hâve been substituted by revivor for the old. 
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By récurrence to the facts, it will be seen tliat the suit lay dormant 
from June 17, 1885, to May 27, 1907, a period of almost 22 years. 
The only excuse attempted to be given for the delay is that a dis- 
pute was long pending between ValHer Wattier and William P. Mil- 
ler, the ancestor of the présent complainant, touching the right of 
ownership of lot. 3, section 7, township 6 south, range 1 west. This 
dispute was eventually decided in the Suprême Court of the state in 
February, 1904, after it had been pending some 10 years. Miller 
V. Wattier, 44 Or. 347, 75 Pac. 209. I am not advised of the reason 
for the long delay in bringing that cause to a final détermination ; 
but it is not apparent why that suit should hâve delayed this one. 
True, the dam complained against is built partially upon this partic- 
ular tract; but the mère location of the dam is not a vital élément in 
the dispute. It would amount to a trespass, no doubt, for the de- 
fendants to enter upon the premises of complainant for maintain- 
ing the dam ; but the rhatter of signal importance attending the in- 
junction is that the défendants shàll be restrained from overflowing the 
lands of the complainant. This cause of suit has continuously existed 
for this long period of time, and the particular location of the dam 
was not important. If the dam had been located wholly upon the 
premises of the défendants, or upon those of the plaiiitiff, or upon the 
premises of some one else, the resuit in overflowing the lands of the 
complainant would hâve been the same; and the in jury and damages 
the same. So that the dispute and litigation about the ownership of 
said lot 3 has had nothing to do in real signification in delaying the 
prosecution of the présent cause. 

The term "lâches" is, i^elative in its significance. It dépends large- 
ly upon the particular and attendant circumstances and conditions. 
What would be lâches under one train of circumstances would not be 
so considered under another: While lapse of time is an absolutely 
essential élément of the term, yet generally it must be attended with 
some hurtful results, which renders it inéquitable for the party sufifer- 
ing the delay to assert his alleged rights against those who hâve en- 
joyed them in repose, believing themselves secure in such enjoyment. 

"Lâches in a gênerai sensé is the neglect to do what in law should ha*e 
beau done for an nnreasonable and unexplalned length of time under drcum- 
stanees permitting diligence. More specifically It is inexcusable delay in as- 
serting a right. Strictly speaking lâches implies something more than mère 
lapse of time ; it requires some actual or presumable change of circumstan- 
ces rendering it inéquitable to grant relief." IG Cyc. 152. 

This court has held that "the mère lapse of time and the staleness 
of the claim, in cases where no statute of limitations directly governs 
the case," is a valid défense, and this as against the gênerai govern- 
ment. United States v. Tichenor (C. C.) 12 Fed. 415, 426, citing 
Story,^ Eq. PI. § 813, and Story, Eq. Jur. § 1520. That was a case 
where the government had allowed 24 years to pass without assert- 
ing its alleged rights. And so also it has been held that, to support 
the défense of lâches, it need not be shown that the défendant has 
been injured by the delay. Jones v. Perkins (C. C.) 76 Fed. 82. 

The rule supported by the stronger authority, however, is thus 
stated by Mr. Justice Brown, in Galliher v. Gadwell, 145 U. S. 368, 
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372, 12 Sup. Ct. 873, 874 (36 L. Ed. 738), after remarking that the 
cases are practically unifooii upoh the subject: ' 

"They proceed on the assumptiou that the party to wliom lâches is imputée! 
lias knowledge of his rlghts, and an ample opportunity jto, establlsh them lu 
the proper forum ; that by reasou of his delay the adverse party lias good 
reason to believe that the alleged rlghts are worthless, or hâve been abandoh- 
ed ; and that, because iof the change in condition or relations during this 
period of delay, it would be an injustice to the latter to permit him to now 
assert them." 

And later in the same opinion, after a review of several cases from 
the United States Suprême Court, it is said : 

"They ail proceed upon tlie theory that lâches is not like limitation, a niere 
matter of time ; but princlpally a question of the inequity of permittiug tlie 
clalm to be enforced — an ineqtiity founded upon some change In the condition 
or relations of the property or the parties." 

: Again, in Townsend v. Vanderwerker, 160 U. S. 171, 186, 16 Sup. 
Ct. 258, 263 (40 h. Ed. 383), the same distinguished jurist says-: 

"ïhe question of lâches does not dépend, as does the statute of limitation, 
upon the fact that a certain definite thne has elapsed since the cause of action 
accrued, but whether, under atl the circumstances of the particular case, i)Iain- 
tiff is chargeable with a vyant of due diligence in falling to instltute proceed- 
ings before he did." 

And yet later, in O'Brien v. Wheelock, 184 U S. 450, 493, 22 Sup. 
Ct. 354, 370 (46 L. Ed. 636), the court says: 

"The doctrine of courts of equity to withhold relief from those who hâve 
delayed the assertion of their claims for au unreasonable lengtlx of time is 
thoroughly settled. Its application dépends on the circumstances of the par- 
ticular case. It is not a mère matter of lapse of time, but of change of situa- 
tion during negleotful repose, renderlng it inéquitable to afford relief." 

Thus it would seem that, beyond the mère lapse of time, it should 
âppear that it would be inéquitable in i some matter of substance to 
permit the claimant to assert his alleged right as against those having 
enjoyed the same in repose in the meaîiwhile. As peculiarly applica- 
ble to the présent controversy, I quote now language whjch also has 
the approval of the Suprême Court: 

"Courts of equity, in citses of concurrent jurisdlction, consider themselves 
bound by the statutes of limitation which goveni courts of law in like cases, 
and this rather in obédience to the statutes than by analogy. 

"In niany other cases they act »j)on the analogy of the like limitation at 
law. But there is a défense peculiar to courts of equity founded on lapse of 
time and the staleness of the elaini, where no statute of limita tiou governs 
the case. In such cases, courts of ec^uity àct upon tlieir own inhérent doctrine 
oC discouraging, for the peace of society, antiquated demauds, refuse to in- 
terfère where there lias been gross laChes in prôsecutlng the clalm, or long 
, acquiescenee in the assertion of adverse rlghts., Ixiiig acqulescence and lâches 
l)'y parties ont of possession are pi-oductïve of mucli hardsliip and injustice 
to others, and cannot be excused but by sliqwing some actual hindrance or lin- 
pedlmeut, causfed by thé fraud or concealraent of the parties in liossession, 
which will appeal to the conscience of the chauoellor. 

"The party who makes such appeal should set forth in his bill speciflcally 
what were tlie impedinienls to an earlier prosecution of his clalm; how he 
came to be so long ignorant of his riglits,'and the meaus used by the respohd- 
ent to f raudulently kC'ep him in ignorance ; and how and wlien he first came 
to a knowledge of the matters alleged in liis bill; oth.erwise the chancellor 
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may Justly refuse to consider his case, on his own showiijg, withont Inqulrlng 
whether there is a demurrer.çr formai plea of the statute of limitations eon- 
tained In the answer." Badger v. Badger, 2 Wall. 87, 94, 17 L. Ed. 836. 

Furthermore, the institution ofa suit does not relieve a person 
from the charge of lâches, and, if he fail in the dihgent prosecution 
of his action, the conséquences are the same as though he had never 
begun it. Johnston v. Standard Mining Co., 148 U. S. 360, 13 Sup. 
Ct. 585, 37 L. Ed. 480; Bybee v. Summers, 4 Or. 354, 361. 

In the case at bar the bill of complaint shows no f raud or deceit 
practiced by the défendants, whereby either complainant or her pred- 
ecessors hâve been lulled into supposed security, or misled to their 
injury in any particular. She and her predecessors before her hâve 
bèen at ail times free and unhampered to prosecute their suit, and it 
is entirely by their own neglect that it has not been donc. In the 
meanwhile, after so long a time, the rights and privilèges of the de- 
fendants hâve increased in value and importance. This is deducible 
from the very fact that the complainant is alleging that her lands will 
be of great value if drained, namely, the value of $250 per acre. This 
must be largely in excess of their value when this suit was begun in 
1884. So that it is manifest that the défendants' status is not the 
same now as then, and that it would be inéquitable, after this long 
lapse of time, to permit them to be disturbed in their right and privi- 
lège. It will be noted that défendants hâve not only enjoyed their 
privilège during the pendency of this suit sincelSSi, but that they so 
enjoyed it "for a long period" even prior to the institution thereof. 
This appears from the bill of complaint. Relative rights hâve sufely 
changed in matter of substance after the lapse of so great a length of 
time, and the complainant, after such a long and continuons neglect 
to prosecute, cannot now be permitted to disturb them. 

The demurrer will therefore be sustained; and'it is so ordered. 



NWW JERSEY TERMINAI. DOCK & IMPROVEMENT GO. et al. v. ES- 
TATES OF LONG BEACH. 

(Circuit Court, E. D. New York. July 6, 1910.) 

1. Courts (§ 357*) — United States Coubts — Peoceduee— Fées of Référée. 

The fées of a référée appolnted by an order of the United States Cir- 
cuit Court must be controlled by the allowance of the court, if not àgreed 
on by the parties, and are not affeeted by the statutory fées prescribed by 
tho State. 

[Ed. Note.-^For other cases, see Courts, Cent Dig. §938; Dec. Dig. 5 
S57.*] 

2. CosTS (i 148*) — Stwulatioîts— Fées of Refebee. ■ , ' : , 

It is against public policy to stipulate that any statutory provision as 
to the expeuses of litigatlon is to be waived, and^ to agrée, either with or 
on b«half of the référée, thaf anythlng he and thé successful party may 
agrée upon shall be coUected from the unsuccessful party, without the 
power of review by aiiy. court, even that by whose order référence is had. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. § 575 ; Dec. Dig. g 
, , 148.*1 
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S. Courts (§ 357*)— United States Cotjbts— feES of Référée— STiPXJtATioNS. 

A ' stipulation that a référée shall tetélTé a Teasonable compensation 
for hls services, «hder practiee in the Unltéd -States courts adoptiug sô 
far as may.be the procédure of the state.of New York, where tlie action 
was begun is hot only wlthln thé controi 'of the court, but 'shoukl be pre- 
sented to the court for détermination, If: the parties do not agrée nhat is 
a rea.sDnal)le amount. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 938; Dec. I>ig. § 
357.*]' 

é. Refebence (I 76*) — Refeeee's Fees— Stipulations. 

Uuder à stipulation for reasonable compensation to a référée, the 
amoiint tovolved and benefit to both parties, as well as the standard of 
vvhat «harge the référée Would make to a client,' must be taken into ac- 
count, sinee the référée is an ofHcer of the court. 

[Ed. Notie. — For other cases, see Référence, Cent. Dig. § 110'; Dec. Dig'^ 
i 76.*],„., . . , ^ . . ; , ., , ^ ,;; ., ■. 

Actioil' by ,thé New Jersey Terminal Ddck & Improvement Company 
and othersagainst the Estâtes of L,ong''Beach. -Heard on appeal from 
taxation of costs. Appeàl allowed as to itemof referee's fees. " 

Simpson, Thâcher & Bartiett, for plaintlffs!. ' , : 

Charles C. Clark, for defeiidant. ', 

CHATFIEtvD,''bistnçt7udgëi ' Thë pldintiff; and défendant' con- 
sented to thé-trial df this case Bëfofe aireferee to 'hearVand détermine, 
but' With à; provision that th'è report shotilti be corifirnied' by, this .court 
■before jtidgmeiitxould^è entered. At thè'béginnirig oï tlie référence 
théyeritere,d iiito the follqwing stipulation : 

"ti Is stipulated that the référée sh^ll receive a reason^lple compensatioii 
for iiis service^, aiïd foi" thé time spent by him in the bdsîhess of the référ- 
ence hereiH,lrre!8pective ofahy statute; ^Vhieh al* herehy waired, Which fee 
shall be paid by the sucoessfui party and be taxed as a disbursement agaiust 
the unsuec^sful party;herein.[' .,;,;:. 

The statutory fees referred to therein are those enumerated in the 
laws of the state of New York, and with them this court has nothing 
lo dOi The fees qf a référée appointed-by an order of this court must 
be controlled by the allowance of this court, if not agreed upon by the 
parties. The plaintifï prevailed and toqk up the referee's report, 
which has sirice been cohfirmed by this court. Upon taxing costs, it 
is sougbt'to hâve the amount allowed by the clerk. Taxation Wâs re^ 
fused, and an appeal to thé court brings up the entire question. 

The défendant not only objecta to the amount. which the plaintiff 
has paid to the référée, but also questions this court's right to fix 
the amouht which shall be taxed. He insists that the stipulation en- 
tered into was against public policy, inasmuch as no référée or no 
court should be aUowed to détermine, as a finality^; for himself what 
his décision irriay be , Worth in an individuàl case, 'Vyith the gênerai 
proposition thus presented by the défendant this court is in accord. 
It would seem to be against public policy to stipulate that any statu- 
tory provision as to the ejipenses of litîgation is tù be waived, and 
then attempt to agrée, eithèr with or on behalf of a référée, that any- 
thing that he and the successful party may think obtainable should 

♦For other cases see same toplc & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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be forced iipon the unsuccessful party, without the power of' review 
by any court, even that by whose order the référence is had. 

The situation would be différent if the parties beforehand waived 
the benefits of the statute and agreed upon a flat or fixed rate of pay- 
ment. The public would not be injured by such a proceeding, iinless 
in the partjcular case sonie dangerous précèdent might be established! 
But in the présent niatter the stipulation was that the référée should 
receivé à reasonable charge; arid under the practice in the United 
States courts, adopting so far as may be the procédure of the.state 
of New, York (this action having been begun in the state court afld 
removed to this court), it woiild seénï'that thè amount.which c'ari'be 
tâxed'a^ainst the imsuccessful litigant is not only within the control 
of this court, but should hâve been presented to'this court for déter- 
mination, if both parties could not agrée what was a reasonable amount 
as stipulated. ' . ■ ■ . . 

Ûnd'er the drcumstànces, the rate at which the refCree estimatèd the 
value qfhis, sCi-vices and the time which he devotedto the case do iiot 
seeiti to bè 'unreasonable from his standpoint; but, in allowing cora- 
pensatiori for a case of this nature, the amôunt inv'olyed and the 
benefit to both parties must also be taken into àccount, for the référée 
is neverthèlessan officer of thè court, and bound to be governed în his 
charges by allthe considérations affecting the situation, ratherthan by 
the sole Standard of whât charge he' would make to a client, The 
plaintiff has agreed with the' référée in the feferee's estimate ot what 
his services are wôrth; but he can recover from the défendant ' thé 
amount only which this court feels should be alldwéd for that ptirpose 
in this particular case, and as to the balance the plaintiff will hâve tô 
meet the expense for itself. 

The plaintiff may'tax as an item of reféree's fées the sum 6î $1,000, 
atid to that extênt the appeal from the action of the clerk will be al- 
lowecl. . , . ^ j . . 
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.(District Cpurt, ,E.,, D. Kew York. , April .25, 1910.) ,, , .:,, ! '.[, 

J. iSlABiTiME Liens (§ 2D*)^TSupi>tiES— State of Home Fokt. . ' /; /! 

Xp maritime lien is prp.sume<l for supplies furiiishedjn New Yorjc to a 

vessel' whose home port îs in the state, and unless aii âgreement tïierefo'ï 

is shown a lien can only be seeured by followirig tlié requireinènts bf the 

'■ . slate statut*. ^ '••■.' ■' ■■ ' ■ "■■ ^ ''■:' • '■ 

:. ■ ' [Bel. Note. — iTor other cases, see Maritime Liens, Cent. Dig. § 27 ; ' Dec. 

. pig:.§20.*] 

2. 'JXaeutimb Liens (§ 25*)— tStatuïoey Lien. , , . ' ' .' 

A clafmant held entitleci to a lien for services and supplies fijrniaheii^ to 

a dredge on orders of the master, under Consol, Laws N. Y. lOOO, ç. 3î>, 

■ tm. - ' ' ' / ' 

[Ed. Note.— For other casés, see Maritime Liens, Dec. Dig. |;25.* 
' Creàted by state laws, sèé iiote to The Electron, 21 C. C. A. 21.i- ' 

' ' In admiralty. George L. Penny and Peter Wyckôff urge, claîms 
âgàinst the scow Colf ax. Decree for Wyckoff , and against Penny. 

•ITpr other çaseï née same topic &{ ntimbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Franlî C Barker, for libelants. 

Foley, Martin & Nelson and Alexander & Ash, for claimants. 

GHATFIELD, District Judge. The libelant Wyckoff lias claimed 
certain items, amounting to $83, for the services of a boat, the Eel, 
which carried water from the pijmping station to the dredge Colfax, 
while at work within this district; also $2.35 for supplies, $5 for 
towing, and $267.15 for water. Thèse services were rendered and 
supplies furnished between the month of December, 1908, and the 
13th,,day of August, 1909., , On the 8th day of September, 1909, the 
vessél was sold in ariother. action by the United States marshal, and 
the proceeds are now in the régistryof the court. On October 37, 
19,09, Wyckoff filed a spécification of lien, according to the laws of 
the state of New York; his libel in the présent action having been 
begun upon the 7th day of September, 1909, and the libel having been 
amended to set forth the filing of the lien above referred to. 

The, libelc^iit Penny claims a, lien for certain lumber and other mer- 
chandise,/pf. which thé last item was delivered May 26, 1909, for 
which, he filed a libel in this 'cout;t on September 8, 1909, and a lien 
in -the ofijce of the clerk of Suffolk county on November 9, 1909. 

Both ]Pepriy and Wyckoff hâve claims which seem to conie within 
the subject-matter of chapter 3,3,, § 80, of the Consolidated Laws of 
New York, passed February 17, 1909 ; but, in the Penny Case a notice 
of lien ;\yàs liotprçperly filed, nor was this action started within 90 
days àftef thiç furnishing of the last item, or àny of the items sought 
to be séçured thereby. 

But the provisions of the New York law are expressly limited in 
application to debts which are not liens by maritime law. It is nec- 
essary,, therèfore (inasmuch as the state law was not çomplied with 
in thè Penny Case, althôugh both libelants begantheif actions in ad- 
miralty by the service of process before filing the notices of lien ùnder 
the state statute), to consider whether a maritime lien exists. The 
Golden Rod, 153 Fed. 171, 83, Ç. C. A. 3,45. The services were ren- 
dered and the supplies furnished at a place within the state, but ap- 
parently out'sïdé of the home port of the vessel, which Was the port 
of New York. Thte Alice Tainter, 14i Blatch. 41, Fed. Cas. No. 195; 
Thè Glide, 167 0. S. 606, 17 Suji. Gt. 930,, 43 L- Ed. 396; The Al- 
gonquin (D. C.);8éFed.;:^18.^;;:',:: ■,,,,,' ' ■ ,';,/,/"/ .' '; 

The items in question are not of such a nature that a; maritime lien 
(such as salvage; towagCfc pilotage, and wages) will be presuined un- 
der the admiralty jurisdiction of the United States. The Alligator, 
161 Fed. 37, 88 C. C. A. 201.n As-stated above, the items ' are : api-: 
pàréntly;'bî';giidH^'a 'sort ais afe''dèfihed' in the New York statute, and 
hence undey the practicé trèatih^'allvéssels owhed ift the state, which 
includes t|ie jliome.port of tlie,pwner, as domestic yessels (The Gen- 
eral Spithy l7;tJ, S. 4.38, 4E- Ef^- 6Q9):,ino,purely maritinie lien could be 
maintained. As to both boats, therefpj-je, the existence pf a lien niust 
be judged by fhe standards, ^qI 'the state lien jaw, , arid' the .Wyckoff 
lien iiiûst be held valid, while the Penny lien expired ànd was lost. 
• Even if measured by purely -adn<iiralty standards, and assuming that 
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the vessel could be deemed to hâve been in a port other than her 
home port, or if the New York law should be constrtied as not cover- 
ing items of this sort, the resuit would be the same. The testimony 
is to the effect that in the case of the hbelant Wyckoflf crédit was 
given at the time of selhng the items to the vessel, upon orders by 
the master, who was not the owner. , But, so far as the Penny claim 
is concerned, the crédit was actually given to the owners of the 
dredge, and no maritime lien has been proven. The actions in per- 
sonam previously brought prove nothing by their mère existence, and 
no part of . the claims hâve been collected thereby. 

The Hbelant Wyckoff maj' havea decree. The libel of Penny must 
be dismissed, but without costs. 



THE COLBRAINE. 

ÏHB NELLIE TRACY. 

(District Court, E. D. New York. July 27, 1910.) 

1, TOWAGE (§ 17*) T«G AND TOW— MiSHAP TO TOW— WARNING. 

While the captains pf other barges in tow of a tug are not requireiî 
to perform any servie*» wlth référence lo another barge In the tow tb 
which an accident has happened, they do owe a duty to warn the tug 
: thereof. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. § 17.*] 

2.' TOWAGE (§ 12*) — INJURIES TO Tow— Neglioence— Equai. Fault. 

Where one of the scows of a tow was swamped owing to the failure of 
the. tug to Iceep a proper watch of the tow and of the conditions of wind 
and weather affecting the tow, and the captain of the scow, in the face of 
danger, did nothing to protect hls boat froni the Inrush of water, and dld 
not attempt to attract the attention of the tugs, botli were chargea We wlfh 
blâme for the loss dt the scow, so that- the damages would be divided. 
[Ed.. Note.— For other cases, see ïoWage, Gent. Dig. §§ 24-20, 29 ; Dec. 
' Dig. § 12.*] , : 

; In Admiralty. Libel by the Ne\V York & New Jersey Transporta- 
tion Company against the steam tugs Coleraine and Nellie Tracy. 
Damages divided. 

Wray & Callaghan (Albert A. Wray, of counsél), for Hbelant. 
Martin A. Ryan, for claimant. 

CHATFIELD, District Judge. This court has already found that 
the Gburse pursued by thé tugs, and the failure on' the part of the tug 
Coleraine to keep proper- watch as to ità; tow, and as to the conditions 
ôf wind and weather affecting the tow, were négligent acts, sufficiént 
to hbld both tugs responsible for the accident. It mightbçj' possible 
to différëntiate betweeii the tugs, or to hold the Coleraine àlone re- 
sponsible; but inasmuch as the Nellie Tracy shared in the failure to 
keep à lookout, or prbfi't by what lookout she had',''and as both tugs 
are owned by the same compàriy (thé' -tûg Nellie Ti^acy acting undèr 
the' direction of the Coleraine);' iir Would ''seêrti tb be reasotiable to 

excuse neither one for their part in the gênerai heglect. On- thé 

-I . : , , ■ ; ^—— : ■ .. ■ : — : , ■ ■ ■ 1-1 ,,, ; , ^ — 1^ — V— T- — ■ '. 

tfQr other cases see same tpEic È'i mi'mbek in Dec. & ^m. ^igs^.lSOJ to date, & Rep'r Indexe» 

'■'' 179 F.— 62 '■ ■■ •- =' .1 -. ,-. . 
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other!ihknd,i.theicaptaini 6f thé Virginia iE::aii'd tKe' captains of tKe 
other barges; seem to havô hàd no idea^that they w€rë Tesponsible for 
snch acts of !preyention or sùchiacts of warniiig as woiild be timelyto 
preveiitthe accident. .;Thè captain of ;the Virginia' E. was worried 
about the safety of his wife and hirnsélf ,' but did not apprehend that 
his; scawnwould. be lost te its<D\vners, or that he should do anything 
td protect the iboat, until the. captains of the other boats came to his 
rescue,- and of thëir own accord : began to give signais to the tug. 
Even the» captains of the dther boats, who seem to hâve had more 
appréciation of the risk, madeind' serions attempt to signal the tug, 
but:'debatéd thé' Jikelitood • of jÔisaster resulting from the 'apparent 
danger, until a sudden increase of wind caused a pfoâpect of im- 
médiate disaster. ': 

While no duty rested upon the other captains to perform any ser\r- 
ice with référence to the boat, Virginia E., nevertheless thèse captains 
owed it to the tug, which was'dôing'the tôwing, to warn it in time of 
any mishap to the tow ; ând thèir évident hésitation in disturbing the 
tug, and their, participation in the, idea which the captain of the Vir- 
ginia E. seerns to havé hâd, that ne had nothing to do except to wait 
until arrivai at'hîs destination, is more or iess ' irtstructive in Showing- 
tj)e relatloris, existing betweén the crews of the tugS arid'thé meri upon 
the bargè^i.atid indica-tes thàt tiiese barge, captains shbuld.be shown 
that some responsibility rests upon them. The captain of the Virginia 
E. might not hâve been able to put ail of the hatch Covers aCross the 
large cock.-pit to his barge, and he might hâve been ■ entirely unable 
to interpose ahy obstruction to the sweep of the waves -along the 
deck; but, i;f' that weré the case, hé shouM Jmmédiately havé àttempted 
tp!^vaI;n' the'tug, , The èyidériçe shows plainly ,that a long time elapsed, 
in; wliich he not.-only did nothing, ,whether useful or otherwise, to keep 
the water oùt of his boatv'butal'SO' did nothing in the way of âttract- 
ing^thé-attérit'ion of the tùgs. ■ Un'der such ciïcumstances, the 'tijgboats 
and the barge should be held responsible for the loss. ! 

- This casé' differs from tha'tof The Asbury Pârk (D. G.)'186 Féd. 
269, in wKicfi, in the ©istrict Court, bdth the Asbury Park :and the 
coal boat were held jointly responsible, on the ground that the Asbury 
Park h§^- Oegligently . iÇfiy^ed the swelb producing Jiîjtiry, while the 
master of the boat had failed to perform.hi^ duty,,,both: in neglecting 
to call for assistance and in leaving his boat to herself in time of dan- 
ger; vvhile on appeal (.[Ç,;C.,A:] 147.Fed.' 194);thQ d^feeiXyals' modi- 
fiçd, tjije , court, holdiijig, tj^^jtrthe.causç.of .sinking ,wa|S not the, jpint açt 
ofthe tAyp.)l:i9ats, but., that, eaçhr was.a separate transaction, and that 
the prpxîniate causewas ^;he failure pf the; master of the bpst^t©! take 
c,a,re of, or attempt tjo ohtain help for his , own beat. Ivikewise,; in th^ 
case;of,r'][*he,>Baltîtporflj;75:U. S. 377, 19: L, Ed.;4ô3,; it ^as held Shat, 
aï tefi , a: coÙis|opi the boat jn fauîjt for the collision was not alspre- 
sponsibie ; for aiifailurp on. the, part ojE those in, charge pf the injur^ed 
shîp ^o use,,reasonablç!;skill, and diligence, and that damagesi s.hpuld. 
not be reçoyered: for tlie augmented injuries due to the négligence of 
the pî>rties th^splves.. r 

But in the case at bar the continued progress of the boats under 
conditions vt'hicH'shdurd haV^è been taken into account by the inâstet 
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of the tugboat, and the disregard of proper précautions by the master 
of the barge, were contemporaneous. An extremely severe increase 
in the wind, or rather a short period of much higher wjnd than that 
which had preceded it, proved to be sufficient to swamp the Virginia 
E., in the condition in which she was. Both the tug captain and the 
captain of the Virginia E. should hâve anticipated that a hard blow 
might occur, in view of what had been going on for half or three-quar- 
ters of an hour. The neghgence of the towboat might hâve been over- 
come by care on the part of the barge's master, and, on the other 
hand, the neghgence on the part of the master of the barge might havé 
been overcome by care. on the part of the towboat. And it seems nec- 
essary to reach the conclusion that both acts of neghgence entered in- 
to the loss of the boat in such a way that the entire blâme should not 
be put updn one alone. ' 
The damages will be divided. 



. ■• ; ROMONA OOTjITIG ST0:NE CO. v. BOLGER et al. 
t (Circuit Çojirt,, D, Pennsylvania. Jupe iS, |i9iO.) 

■ • ■; -, ''., ' ,No.''g44.,' ' ;; \.V : ;' . 

1. Joint-Stock Companies, '(§, JS*)— PAiiiNERSHit' Associations— Liabilitt 
.';. of:Membees, i",-,, ',','., 

Members of a Penns^h'ania' partpership association are not indlvidu- 
ally liable for its debts. , ', 

[Ed. Note.— For other cases, see Joint-Stock Cpmi>anies, Cent. Dig^ § 12 ; 
Dec. Wg. § 15.*] : , 

2. JuDGMEKT (§ 379*)— OfENiNG— Associations— Suits Agaiïîst Members. 

A judgment against ihdlvlduals, obtained on the theory tliat on àecount 
of Improper formation of a' partnershfp association théy were liable as 
gênerai partiiersj will be set aside at the ïnstanoe of members tvho had ho 
notice of the suit, and \yho did not authorize'the attoruei- who accepted 
service and appeared, though no défense to the merits of the claim Is set 
up ; they being entltled to show that the company was a partnership as- 
sociation, for whose debts they are not individually ïi'able. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 717, 718; Dec; 
mg. ■§ 37a*J , „ ,,, . 

3. Pabtnership (i 204*) — Suits Against— Service. 

: Ordinarily, on suit against a partnership, ail members must be served 
to make them Indlvidually liable; but service on one member expressly 
or impUedly authorlzed to retiresent the rest blnds them. 

[Éd. Note.— For other cases, see Partnership, Cent. Dig. §§ 37G-381 ; 
Dec. Dig. § 204,*] 

Action by the Romona Oôlitic Stone Company against John J, 
Bolger and others, partners as John J. Bolger Stone Company, Lim- 
ited. On rule to open judgment. Rule made absolute, and judg- 
ment opened as to petitionérs Frank Heavner ànd others. 

Guilliaem Aertsen, Jr., and Francis Rawle, for plaintifif. 
J. Morris Yeakle, for petitionérs. 

*For otber cases see same toplc & i numbss lu Dec. & Am, Digs. 1.907 to date, & Rep'r Indexes 
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J.'B; McPHERSON, District Judgé. The plaintiff sued upon atoft-^ 
tract that was apparently made.bythe John J. Bolger Stone Com- 
pany, ilimited, a partnership! association under, the Pennsylvania stat- 
utes. In such an association, if it hasbeen properly formed, the 
menibefs are not individually liable ■ for the debts. Believing, how- 
ever; that it had been improperly fbrmedy and therefore that the mem- 
bets were Hable as gênerai partners, and that the association was hable 
as an ordinary firm, the plaintiiï brought the présent suit, not against 
the association, but against the individdal members, naming them as 
indii'iduals, and further describing them as "copartners trading: as 
the John J. Bolger Stone Company, Limited." The writ was not 
served upon any of them, but service was accepted and appearance 
"for the défendants" was entered by Charles D. McAvoy, an attorney 
who signed his name on the writ as "attorney for J. Bolger Stone 
Company." Trial was had, followed by a verdict and judgment for 
the plaintiff. Within a short time afterwards, three of the défend- 
ants obtained this rule to open the judgment as to them ; each pétition 
containing the following averments : 

"Your petltloner had no knôwledge or notice of thè Issuance of the sum- 
mons in said cuit, or qî the flling or the existence of the statement of elaiiu 
therein, or ofHhé 'flling or existence of the aîBdavlt of défense referred to, 
or of the rule to plead, or plea filed in said suit, or of the interinediate or 
subséquent steps In the pleadlngs or trldl of said suit. Your petitloner had 
no kno\vledge or notice that any suit was pendlng against him, or that he 
was individually charged, or was about tobe 'Individually held respoiis^ible 
for the elaim laid in said suit. He had no notice or bnowledge of the 'trial 
of said suit, or the renditlon of said verdict, or the entry of jiidgnient tliere- 
on, untll May 20, 1910, slnce whlch time he has made prompt effort to hâve 
the Said judgment oi)€ned ^nd to be 'adraitted to a défense. 

"Your petitloner never authorized, directly or indirectiy, Charles D. Me- 
Avoy to aecept service of the summons or the statement of claim lu said 
suit on behalf of your i^etitloner, Indivldufllly or' as a gênerai copartner 
with any or ali of the défendant? in sàld'sult, or to flle an , affidavit of dé- 
fense, or ta flie a plea, op tq appear at trial pn behalf of yçùr petitloner as 
an indlvldual or as a gençral copartner ivith any or.all, of said défendants, 
and every step taken by said Charles '!(, McAvoy In said proceedings, so 
far as It conceriis yçur petitionar, ^elttier Individually, dr as a gênerai co- 
partner with sal'd defenilants, was wlthoiit autliority rrom your' iietitioner." 

No défense on the mefitS wàs'sët up tothe jjlaiïltiff's claim against 
the limited partnership, but the petitioners assert that they are not in- 
dividually liable, averring that the association was properly qrganized'; 
and denying that they, eithefpersonally,or.".by agent, had 'enterëd into 
any contract with. itte, plaintiff, or .had recéiyed.!any iiiclividuâl benefit 
therefrom. -Dépositions, :weretaken, and ,it ,was-iÇÎearly :shown that 
the allégations contained in the paragraphs quoted are true. . i 
: Under such circumstances, I regard, it as beyond question that the 
judgment must be opened. , Ôrdinarjl'y,' when a partnership is sued, 
ail the members must be sèrVed, ô'r they wiU not be individually liable 
upon the judgment.. Thé partnership' itself 'may, perhaps, be brought 
into court by surrimbniiig only one bi îts; ixiembers'; but the individUal 
members can dnly be bound by a suit of .-which they hâve individual 
notice. This is the gênerai rule ;. but;, ;of course, if one member has 
authority to represent the rest for the purposes of the suit — whether 
such authority be express or implied; gênerai or specific^servicè 
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upon him alone may bind the others ; but this resulf follows bècause 
he is their agent ad hoc, and his act i3 therefore binding upon his 
principals. Hère, however, there was nosuch authority, so far as 
the three petitioners are iconcerned ; and it hardly seems to be an 
arguable proposition that they cannot be bound by a judgment ren- 
dered in a suit of which they had no notice or knowledge, either 
actual or constructive. Walsh v. Kirby, 528 Pa. 194, 77 Atl. 452. 

That they hâve no défense on the merits of the contract between 
the plaintiff and the limited association is not important. They do 
hâve a défense to the enforcement of individual liability to satisfy a 
suit upon that contract, and upon this question they hâve a right to 
be heard. They deny that the organization of the association was 
improper, so as to subject them to liability as gênerai partners, and 
upon this dispute they hâve never had an opportunity to présent their 
case. To refuse this application would violate the fundamental rule 
that no tribunal in an English-speaking country will cast a man in 
damages unless he has had notice and an opportunity to be heard. 

The rule is made absolute, and the judgment is opened as to the 
petitioners, Frank Heavner, Michael F. Lawler, and Richard Bâtes, 
Jr. (or Richard H. Bâte, Jr.). 



UNION TRUST CO. OF NmV YORK v. FOUTT-SECOND ST., M. & ST. N. 

AVE. RY. CO. étal. 

(Circuit Court, S. D. New York. June 16, 1010.) 

1. Street Railkoads (| 58*) — Moetgages — Foreclosuee — Gharacteb of 

FUNIIS. . '• 

Tlie transformation by a receiver In mortgage foreclosure agalnst a 
Street railway conipany of surplus Ineome fuud into cars does not change 
the fund's character. 

[Ëd. Note.-— For other cases, see Street Rallroads, Dec. Dig. | 58.*] 

2." Street Railroads (§ 58*)— Moetgages— Foêeclosuee— Surplus Income— 
Application. 

In mortgage foreclosure proceedings agalnst a sfreet railway, deter- 
nilliatlon of the rlghts of ail credltors to a fund comprlslng the surplus 
income from Teceivei'ship should be flrst ralsed before the spécial master. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dlg. § 58.*] 

3. Street, Railroads (§ 58*) — Mortgages— Foreclosure. 

On mortgage foreclosure and sale of a street railway, the purchaser 
shouid Lié required to pay cash to the amouut of surplus Income from re- 
ceivership invested In cars sold.^igiipart of the road, though the decree 
permlts him to turn over bonds as to tbe rest of the property, where the 
value of the boijds is indetenniuate and question is raised as to whether 
the income is covered by the mortgage. ,' 

[Ed. Note. — For other cases, see Street Rallroads, Dec. Dig. § 58.*] 

In Equity. Foreclosure proceedings by thé Union Trust Company 
of New York against Forty-Second Street, Manhattanville & St.' Nich- 

•For other cases sea same topic & J jjumber in Dec. & Am. Dlga. 1KU7 to date, & Rep'r Indexe» 
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olas AVenué Raiiway Company and others. On motion to amend de- 
cree of foreclostire and sale. Amended decree directed. 

Miller, King, Lane & Trafford, for conplâinant. 

Btwers & Sahds, Evarts, Qioate & Shermati, and Kellogg & Rose, 
for défendants. 

LACOMBE, Circuit Judge. In the inventory made and filed by 
the spécial master, in compliance with the fourth subdivision of the de- 
cree pfi November 30, 1909, there is included in the list of rolling 
stock, -eqijipments, etc., the following items: 

"Seyçnty-flve electric convertible 'pay-as-ï;ou-eiiter' cars, Nos. 1,051 tç» 1,125. 
bptb i^^tjlusiye, purchased on or about ,July 9, 1909, pursuant to an order of 
tiiis court, dated June 8, 1909, at a cost of $350,365.50." 

Question is raised as to whether thèse cars are covered by: the 
mortgage, and complainànt prays that :the decree be amended so, as 
to adjudicate that they are so covered. ; ■ 

When the receiver took possession ôf this road, it had no cars of 
its' owniiieasing such rolling stock as it required from the Third Ave- 
nue road. The receiver in time accumulated a sufficient, sum from 
the opération of the road to buy 75 of thèse new. model cars. It 
seemed a wise thing so to do, because it would improve the opération 
of the road while in his hands, and it was reasonable to expect that 
whoever bought the road, if sold, would need the cars, so that the 
rnoney inVested in thérrt Would hot be subject to any risk of loss. If 
he had not bought thèse cars, the receiver would now hâve this $350,- 
365.50 on d^osijt in so^ie bank, or trust çompany, as surplus income 
during receivership, to be marshaled and distributéd according to 
the principles of equity. The transfol-mation of the money into cars 
has in no way changed its character, and for convenience of distribu- 
tion it shbuld now be rçtransforriièd into' cash, so that, if not covered 
by the liiortgage, and thus apprdpriated to the creditors secured by 
that mortgage, it may be distributéd among whatever creditors may 
be entitlèd to share in it. . 

The question whether or not surplus income of receiver is covered 
by the mortgage is a doubtful one, which should not be decided in any 
summary manher. Notice of this motion has been givCn to . ail per- 
sons.who hâve appeared in the proceeding; but this does not include 
the gênerai body of creditors, who hâve, had no intimation that any 
adjudication afïecting their rights to receiver's surplus income is now 
in contemplation. The détermination of the rights of ail persons to 
that fund should be raised first before the spécial master, who will 
be able to provide for giving proper notification to such persons as 
hâve filed claims. 

It is, of course, manifest that the best way to sell thèse cars is 
with the rest of the property as a unitary operating railroad fully 
equipped. From the procéeds of the sale the amount of the surplus 
income should be segregated and held as a separate fund until it 
may be determined to whom it should be distributéd. Sihce the suc- 
eessful bidder is by the terms of the decree allowed to make good 
his bid by turhing over bonds, and the value bi such bonds is in- 
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determinate, the decree should be modified, so as to provide that casH 
should be paid, instead of bonds, to the amount of the surplus income. 
The decfee of Novernber 30, 1009, should therefore bè amëndçd as 
follows: , ' ' . ' '..'■,- 

(1) In subdivision 4, before the last paragraph, insert the . f ol- 
lowing: ':•;.: 

"The item of Personal propcrty described In ' tbe inveutory as '75 electrié 
convertible "pay-às-yoij-enter" cars, Nos. Ï.Oôl to 1,125, botll Inclusive, pur- 
chased by the recei^er onior aboiit Jnly 0,1'!)00, pursuânt to an order of thia 
court, dated June 8, 1909 at the cosb of fP3ô0.3(«.50,' need not be sold as a 
separate item, but shall.be Included t^itli tho rest of the property. Provision 
for segregating the •amount of receiver's surplus earnihgs-, invested in i said 
cars, aïid securing the same for future: disposition will be found in subdivision 
11, infra,.in this. decree^'' ■: • , ■ ■ . .■ ■ 

(2) In subdivision 11, after tlie foarth paragraph, insert the^ fol- 
lowingc ■ 

"ïhe successful biàder» irrospective of theamovnt \yhicli he may.Ji.aviB de- 
posited prior to bidJing, sh'all in niaHiJiggood 'his.,bid pay in çfisii the sum of 
$3.j0..'1(;-"').50, being.the amount of surplus inconië of the rccetver invested in the 
75 eloctric convertible cars referred to'lh' subdivision ' 4 of this deet'ee. ïhe 
t^pecial master shail dei>osit this ,.$.'?50,365,50 as a separate fund.toawait dis- 
tribution undcr further order of.this court." ,, i, , 

It is also prayed that the decree be ariiended, so as to provide for 
an additional inventory. There is nd opposition, and the modifica- 
tion seems désirable. The decree should- lie. amended, .by iaserting 
in the fourth subdivision, after the first paragraph, the following: 

"In addition to the inventory fllerl on June '28, 1009, In.conforinity to the 
original decree, the spécial master shall prépare nn& [file with thé cler^ of , tiiis 
court not later than — : — — , 1910. a supplemental inveutory of the législative 
and municipal grants to Fort.v-Seeond Street, Jlanhattàuvllle & St. Nicholàs 
Avenue Railwày Company, which said inventory should also givfe a statehiént 
of the streets and avenues in which the railroads of the tid.idiTailway company 
are locaj;ed, aed whether, such traeks are ^dapted for the use of electric ojr 
horse cars, and arefererice to the principal trackage rights, , opéra ting agree- 
nients, and cohtracts relatlng to said roffds and traeks,. aiid âlso a général 
stàtemént as to the cables'and ducts ownéd. by the said railway ôonipany." 

. A further pra;yer to amend, the decree by in.cluding in the prpp- 
ert,y '. to be sold certajti ; çlaims against the New York City Raihyay 
.Copipany.and its r.çceivers is denied. i 

■; Let an a,mended decree be prepared and submitted,.for signature. 



UNITED STAÏeS V. NINÈ'feARRELë OF OLIVES. ; 

; (District Court, B- I>i.îE?ennsxlvama. June 30, 1910,), . ■;, ; 

1. Fôop (§ 24*) — PuBE Food Law— Adultération or Misbkanding— Fob- 

FBtTUBE— PKELIMINART BxAMIKATION. ;' 

Fbod and Drugs Act Jtine SO, 1906, c. 3915, | 4, 34 Stat. 769 (U. S. Comp. 
St; Supp. 1909, p. 1189), providing f OIT prelimjnary examlnation by tiie 
Department of Agriculture for alleged adultération or misbranding of 

'*Far otiier casea eee same topic à S ncmseb in Dec. & Am. T>is^. 1907 ta date, & Rep'r Indexes 
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food or drug products, does not apply to a libel for forfeiture autliorized 
by section 10, which provides for a hearing In court in aecordaiice with 
proceedings ii^i, admiralty, so that a preliminary examina tion before the 
Department of Agriculture is not a necessary condition précèdent to tbe 
maintenance of a libel for the condemnation of the alleged objectionablfe 
product. . 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 24.*] 

2. Food (§ 24*)— iPube FooûI>aw— Possession— Bond— ErrECT. 

, Food and Drugs Act June 30, 1906, c. 3915, § 11, 84 Stat. 772 (U. S. 
Oomp. St. Supp. 1909, p. 1194), provides for the examination of articles 
sought to be imported, suspected of being adulterated or mlsbranded, by 
the Department of Agriculture, and déclares that, if they are found to 
bei so, entry shall be forbidden, and they shall be destroyed uuless ex- 
jwrted within three monthis from the date of notice of refusai of entry, 
except that, pending examination, the Imjmrter shall obtaln possession by 
executlng a i>enal bond conditioned to return the goods to the SecTetary 
of tihe Treasury when demanded, etc. Held that, where proceedings were 
instituted for the examination and exclusion of certain alleged adulterat- 
ed or mlsbranded olives, the importer's exécution of a bond for iwssessioii 
undeî- siibh section did not ,amount to an otHcial déclaration that the olives 
hadbéen found to comply with the act 

[Éd. Note.— For other cases, see Food, Dec. Dig. § 24.*] 

Libel by' the United States for the condemnation of nine barrais of 
oHves, under the food and drugs act (Àct June 30, 1906, c. 3915, 31 
Stat. 768 [U.S. Comp. St. Supp. 1909, p. 1187]). Sustained. 

Jasper Yéates Brinton, for the United States. 
Arthur P. Schneider, >fbr clai niant. 

J. B. McPHERSON, District Judge. The food product under in- 
quiry iii this /câSe is blâçk olives imported from Greece. The ship- 
ment was seized under the authority of section 10 of the food and 
drugs act. oî 1906 (iA.ct June 30, 1906,,; c..' 3915, 3-4. Stat! 771 [U. S. 
Comp. Sti' Suppi'.1909, p. 1193]). The importer appeared and claimed 
the goodsj'and'à trial was hadf)efore thé court withôut a Jiiry, in which 
wrtnessçs W^i^èkamined and other évidence was produced. 

The çlaiînaAt.pbjects to the jurisdiction of the court op the ground 
that no preliminary hearing was had by the Secretaty of Agriculture 
in accordahce.'with the provisions of Section 4. To'this it is enough to 
reply that section 10 of the act, under which the présent seizure was 
made, is indepgndent of section 4. This has already been decided by 
Judge Morris m United States v. 50 BaïrelS of Whisky (D. C.) l65 
Fed. 966, and by Judge Dayton in United States v. 65 Casks, etc. (D. 
C.) 170 Fed. 449, and I agréé with the resuit of thèse décisions. The 
précise scojje, <i)f .sectiçn 4 need fiQt now be determined. It is enough 
to say for the présent that it does not apply to a libel for forfeiture. 
Under section 10 provision is made for'ïi hearing in court under this 
well-known process according to the practice of the District Court in 
adrpiralty, and a preliminary hearing going over the same ground would 
be supérfluous. Of coursej if the act rej^uired such ^ hearing, tlie court 
.would obey the istatute; bntàn my opinion the procédure under section 
10 is complète in itself, and'isi not a mère continuation of theproceeding 
ref erréd to in settion 4. ■ ^ ■'''■•'" "■■■'• '" ■ ' • 

•For other casêS-sèê Bàme'toplc & § NtrMBBK In Dec. & Am. Dlgs. 1907 to daîé, & Rep'i- Indexe» 
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Another défense is that the claimant has given the bond required by 
section 11, and that the acceptance of this bond by the governmerit is 
équivalent to an officiai déclaration that the olives had been found to 
comply with the act. I do not so understand the section, which reads 
as follows: 

"The Secretary of the Treasury shall deliver to the Secretary of Agricul- 
ture, upon his request from tlme to tlme, samples of foo(ls and drugs which 
are being imported into fhe United States or ofïered for Import, giving, notice 
tliereof to the owner or consignée, who may appear before the Secretary of 
Agriculture, and hâve the right to Introduce tésflmony, and If It appear 
from the examlnation of such samples that any article of food or drug offer- 
ed to he imported into the United States Is adulterated or misbranded within 
the meaning of this act, or Is otherwise dangerous to the health of the people 
of the United States, or is of a kind forbidden entry Into, or' forbidden to 
be sold or restricted in sale In the country in which it is made or from which 
It is exported, or is otherwise falsely labeled in any respect, the said arti- 
cle shall be refused admission, and the Secretary of the Trensury shall re- 
fuse delivery to the consignée and shall cause the destruction of any goods 
refused delivery which shall not be exported by the consignée within three 
months from the date of notice of such refusai under such régulations as the 
Secretary of the Treasury may prescribe: Provided, that the Secretary of 
the Treasury may deliver to the consignée such goods pending examlnation 
and décision in the matter on exécution of a pénal bond for the amount of 
the full Invoice value of such goods, together with the duty thereon, and on 
refusai to return such goods for any cause to the custody of the Secretary 
of the Treasury, when demanded, for the purpose of excluding them from 
the country, or for any other purpose, said consignée shall forfeit the full 
amount of the bond: And provided further, that ail charges for storage, 
cartage, and labor on goods which are refused admission or delivery shall 
be pald by the owner or consignée, and In default of such payment shall con- 
stltute a lien against any future importation made by such owner or con- 
signée." 

In other words, if an examination is in progress before the Secretary 
of Agriculture, the importer may take the risk that the resuit will be 
what he desires, and may obtain possession of the goods by giving bond 
to return them in case the resuit should be adverse. This section does 
not appear to be so connected with section 10 as to présent any obstacle 
to the remedy by forfeiture. 

It only remains to add that, having heard and considered the évidence 
and the arguments of counsel, I am of opinion, and so find, that the 
olives in question consist in vvhole or in part of a decomposed vegetable 
substance, and should therefore be condemned. 

An appropriate judgment may be entered in favor of the United 
States. 



UNITED STATES v. 100 CASES OF TEPEE APPLES et al. 

(District Court, W. D. Missouri. October 23, 190S.) 

No. 245. 

FooD (I 15*) — ^Labels— "MisBEAKDiXG." 

Olaimants operated a canning factory in Benton Harbor. JXich., where 
fruits grown in Mlchigan, as well as in other states, were canned and 
prepared for sale. Claimants canned certain "tepee" apples aud black- 
berries grown in Arkansas, sold under a label on which was prlnted: 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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j l'Tepee Appips *[or BlaokberrieB, as the case mlght be]. Packed by C. H. 

: .Gp4fr^y;,& Son, Benton Harbor and \Yateryliet, Michlgan." There was 

'évidence that'MIelilgàn àpplès arid Wàckberries^ were better tban those 

' grà^Ti lii Arltaiisas. Hcld, that tbe labeis iiidlbated that the fruit was 

gro^i!in Michlgan, and . tHat elalmants were therefore guilty ot mis- 

branding. In violation of Food and Drug Aet Cong. June 30, 1900, e. 3915, 

34^tat. 768 (U. S. Oomp. St. Supp;., 1909, p. 1187). 

[Ed., l^ote.— For otiier c^sès,, see Food, Dec. Wg. § 15.*] 

'Action' "by the United States of America to forfeit 100 Cases of 
Tepefe Âpples and 172 Câseg of Tepee BlâGfebèrries for alleged viola- 
tion, of' the food and drug act, because of misbranding. Judgment 
of forfeitùre. 

A. g'., Va!n.;Vaik:enburgh, U. S. Atty., and L. J. Lyons, Asst. U. S. 
Atty. -•■■:■ 

Kelly, Brewster & Buckholz and Thomas E. Lannen, for C. H. 
Godfrey & Son. , 

SMITH McPHERSON, District Judge. This case is by informa- 
tion filed by the United States attorney, charging that Ridenour-Bak- 
er GroCery .Company, of Kànsàs Ciïy, Mo., bas in its possession 
cases of apples and blackberries in original unbroken packages vvhicli 
are misbranded within the meaning of the a:ct of ^Gongress approved 
June 30;'1906 (Act Jithe 30, 19.06, c. 3915, 34 Stat. 768 [U. S. Conip. 
St. S'tipR.; 190,9, p. 1187]), entitled; "Food and Drugs." The fruits 
vyere thereupon seized by the marshal, and notice thereof given. 
In duèitime G. H. Godfrey & Son, of Benton Harbor, Mich., appeared 
andmade défense. A jiiry was waivèd, and the case tried to the court. 
The évidence consists of an agreed statement of facts and the deposi- 
tiqn of-.C. H; :Godf rey. And thèse are the facts :. ■ 

Godfrey &: Sdn pack and. can fruits, :.with theii" fàctory at Benton 
Harbor, Mich.; : and such lias been their: business foi: severalyears, 
with their; principal office :at that place, the fruits grown thére, as well 
as in-otheir; States-.' : Theironly'post .office. -address was there. The 
apples and berries in suit were grown at and nearSpringdale, Ark., 
and. by God'f riey & Son there' bought andf canftedi> and by them later on 
sold artd .shipped .to; the: Ridenour-Bakér Company .at Kansas City. 
Eàoh can bf apples was^ labeled with a blw« paper. about ten inches. 
long and five inches wide, with a picturè .of a :rled apple, an Indian 
tent, or "tepee," . with . the words "Tepee Apples. Packed by C. H. 
Godfrey & Son, Benton Harbor and Watervliet, Mich." The berry 
cans had the same label in ail respects, except the picture was of a 
cluster of blackberries and the words "Tepee Blackberries." 

The opinion of ' the Sécretary oi Agriculture was that such words, 
to the exclusion :of Springdale, Ark., where the fruit: was grown and 
packed, misleads the public. Evidence is offered that Godfrey & 
Son did not know of such opinion, and that they believed the cans 
were properly labeled. Such évidence is not admissible and is ruled' 
out, The évidence show.s that Michigan and Northern apples are of 
a better quality and flavor than are Arkansas apples, and that is a 
mattef of common information. As to the berrieS, the évidence is not 

•For other cases', seé same topic &■§ humber in Dec. & Am. Dlgs. 1907 to date, & Rop'r Indexés 
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so certain, although the déposition of Mr. Godfrey fairly shows that 
Michigan blackberries, with one variety excepted, are better than 
•those of Arkansas. 

Adultération of goods and f aise labeling , had become so common 
that it was well-nigh impossible to purchase pure goods, or that 
which was called for. The same was true as to medicines. Congress 
undertook to remedy it. The one purpdse was to prevent the sale of 
adultérations. The other .purpose was to enable a p,urchaser to ob- 
tain what he called for and was willing to pay for. And under this 
latter view it is immaterial whether Michigan fruits are better than 
those grown in Arkansas. A purchaser of canned goods may prefer 
Michigan fruits. He may : beheve them to be better than Arkansas 
fruits. He has the right to call for them, and when he pays or is 
debited for them he has the right tô havé Michigan fruits. The 
purchaser has the right to determihe for himself which he will buy 
and which he will receive and which he will- eat. The vendor cannot 
détermine that for the purchaser. He, of course, can make his argu- 
ments, but they should be fair and honest arguments. 

In this case the label is very' attractive to the eyè,, and of course its 
only purpose- is to sell the fruit. But for that x\ip label would not be 
on the can. That is what the purchaser at retail; looks for, and that 
is what, more than any other statement or argument, induces the 
purchase. That the évidence shows thàt to be misleading, because the 
words thereon, "Packed by C. H. Godfrey & S.çin, Benton Harbor and 
Watervliet, Mich.," is understood by ail adults^ and chiidren as not 
only being there paçked^ but fruits grown in that'vicinity. Of course 
it is idle to insist, as Mr. Godfrey does, that the fruits could not 
hâve been raised within the city of Bertton Harbor. The terni "mis- 
branded," as uscd in the statute, as defined by the statute, is: 

, ,,"ïhe package or label of whicti shall bear auy statement dosigiied or 
deviee regardlng such article * * * which shall be false or mislead- 
ing in any particiilar, and to any food which is falsely branded as to tlie 
State,.: territory, or country in which it ds manufactured or iiroduced.'' 

Again, the statute recites: 

"If it be labcled or brauded so as to deceive or mislead the purchaser, it 
should be considered as misbranded." 

There can be no doubt, as it seems to me, that any purchaser from 
this label would be dèceived, in that he would be receiving Arkansas 
fruits instead of Michigan fruits. Déception is seldom practiced by a 
literal falsehood, but is usually joined with sonie truth, so that the 
entire statement , will deceive. And so in this case. 0,f course the 
statement is true that Godfrey & Son réside and do business at Ben- 
ton Harbor; but that one true statement is used in conjunction with 
the packing of the fruits, and I repeat that I would believe from that, 
as would ail otliers, thàt it is Michigan fruit within the cans. And 
if Godfrey & Son believe, and if it be true, that Arkansas fruits are 
^S good or- better than , Michigan fruits, let that f act be disclosed by 
labels and other wise. This statute is to, protect consumers, and not 
■producers. It is a most beneficent and righteous statute, and within 
the powers of Congress to legislate concerning, and should be en- 
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forced: ït cannot be enîorcéd if it is to be emasculated, as îs sought 
in the présent case. The order will be that the fruits and cans under 
seizure will be sold by the marshal after being properly branded. 
This will be donc, instead of destroying them, as the fruits are not del- 
eterious. ■ 

But this order may be avoided under the statute if Godfrey & Son 
will pay the costs and give bond to properly brand the goods in ac- 
cordance with this opinion, and sell them' in ail respects in conformity 
to law. " ^ 



PAGE V. MOOREX 

(District Court, E. D. Pennsylvanla. June 10, 1910.)' 

No. 1, 

1. BaNKEXJPTCT (§ 186*).— ADMINISTRATION OF ESTATE— PbEFEBENCES— "PEB- 

SON Benefited." 

Wliere a mortgage payable to a corporation was asslgned as collatéral 
seourlty to the flrst Indorser of notes of the corporation, the first Indors- 
er belng flnanclally responsible, a président of Ôie corporation as second 
Indorser of the notes, having recelved no part of the funds derlved from 
the notes, was not a "person benefited" by the assignaient within the bank- 
ruptcy law (Act July 1, 1898, c. 541, § 60b, 30 Stat. 362 [U. S. Comp. St 
1901, p. 3445]), so as to render him llable for the amount or value of 
the mortgage. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dlg. S 186.*] 

2. Bankutjptcy (§ 303*) — Action bt Trustée— Evidence. 

In an action by a trustée in bankruptcy of a corporation for a reas- 
signment to the corporation of a mortgage payable to it or a money decree 
for Its value on the ground that the original assignment was a préfér- 
ence, évidence held Insufflcient to show that the prusident of the corporation 
procured the assignment for the purpose of relleving him of a Personal 
obligation as surety on a bond of the corporation as building contractor. 

[Ed. Note. — FOr other cases, see Bankruptcy, Dec. Dlg. § 308.*] 

Suit by Howard W. Page, trustée in bankruptcy of Moore & .Co., 
Incorporated, against William G. Moore. Bill dismissed. 

Thomas Raeburn White, for complainant. 
Henry P. Brown, for respondent. 

J. B. McPHERSON, District Judge. This is a suit to avoid a pref- 
erential transfer, and it has been brought in equity because the proper- 
ty transferred was a mortgage, and the relief prayed for is in the alter- 
native — either a reassignment of the mortgage, or a money decree for 
its value. The facts are, briefly, thèse: Moore & Co., Incorporated,. 
the bankrupt, was engaged in the business of constructing buildings. 
It was insolvent on January 15, 1908, and the défendant, who was its 
président, knew its financial condition. On that day the bankrupt as- 
signed a mortgage to Henry D. Moore, the defendant's father, as col- 
latéral security to protect his indorsement. of the bankrupt's notes for 
$40,000. Thèse notes were discounted for the bankrupt's benefit. The 
proceeds went into its treasury, and were afterwards paid out in the 

•For otlier cuei see >am* tcplc 1 1 numbbb in Dec. & Am. Dlg«. U07 to date, It Rep'r Indexée 
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iisual course of business, tQlaborers and materialmen and in tlie dis- 
charge of current liabilities. Henry D. Moore has paid the notes and 
still holds them as a liability of the bankrupt ; but he is fully protected 
by the assignment of, the mortgage. 

The ground upon which it is sought to hold the défendant Hable is 
that he was a "person benefited" by the assignment, and his counsel 
concèdes that this is the only question for décision. The défendant 
was also an indorser upon the notes referred to ; but, as Henry D. 
Moore was the first indorser, it is mànifest that the assignment of the 
mortgage did not relieve the défendant from any hability upon his in- 
dorsement to which he would otherwise hâve been exposed. If the 
holder of the notes had called upon him to make his indorsement good, 
he could hâve compelled the first indorser, whose financial responsi- 
bility is ample and uriquestioned, to reimburse him, and therefore the 
assignment of the mortgage to protect the first indorSer did not relieve 
the défendant. Neither did he benefit directly by the assignment. The 
proceeds of the notes were not applied to any other obligations of the 
bankrupt upon which he was liable, and none of the money went into 
his poCket in any way. The trustée seeks to charge him upon a dif- 
férent ground altogether. I may note in passing that some stress is 
laid in the complainarit's brief upon the averment that the défendant 
had agreed to indemnify his father against liability upon the latter's 
indorsement ; but I do not think the évidence sufficiently supports the 
allégation, and I find the disputed fact in favor of the défendant. Lay- 
ing this matter aside, therefore, it remains to consider the reason that 
is most insisted upon for holding the défendant to hâve been a "per- 
son benefited" within the meaning of the act (Act July 1, 1898, c. 541, 
§ 60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]). The further 
facts are thèse : 

It appeared that the défendant had been a member of a partner- 
ship whose business was taken over by the bankrupt corporation. The 
partnership and the corporation had each entered into certain building 
contracts, and had been obliged to give bonds for the faithful exécu- 
tion of thèse agreements. The surety was an indemnity company, and 
the défendant had given counter security to protect the company. The 
amount was large, $120,000. The buildings were still incomplète when 
the mortgage was assigned. The bankrupt was in financial difficulties 
and needed money to go on with the contracts, and, if the bankrupt 
had been obliged to abandon the buildings, the indemnity company 
would hâve been compelled to make good whatever damage might thus 
hâve been caused to the owners of the buildings, and the défendant 
would thereupon hâve been liable over to the surety. In this situation 
the trustée contends, to state his position in the language of his coun- 
sel: 

"But In any aspect of the matter respondent was the party to be benefited, 
for it is not disputed that the whole purpose of raising the $40,000 was to 
enable the bankrupt to gain further crédit, and by this means to complète the 
buildings then under contract, and which respondent was under a persoual 
liability to complète. Even if respondènt'S view of the assignment of the 
mortgage be talien in its entirety — that it was executed and delivered In Jaii- 
uary to his father, and that he was under no obligation of any kind to reim- 
burse him — yet how ean it be doubted that respondent was the real party to 
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be beneijtetl ly the transaction? By causlng the bankruptto asslgn away Its 
iDortfrage, it vvas enabled to ralse money sufficlent to lncrea!se its cfedit and 
complète the buildings -tiienunder eontract, ^nd tliereby relieve respondent of 
â Personal obligation amounting to $120,000. Tbé whole transaction was in 
pursuanee of a plan to eseape an impending disaster at the expense of innocent' 
third parties, and an essential and necessary part of the scheme was the with- 
holdlng of, this liiortgage from record nntll this could be done. The évidence 
clearly shoWs- the whole thlng was engineered by respondent to gain his own 
ends.'V '; /,) ■.:: ■' 

I am not advised of any décision which carries the doctrine of "ben- 
efit":as,far as this. Assuming, however, that a trustée might maintain 
the légal ^position successfutly, he must first of ail establish the under- 
lyipg facts, and in my opinion the évidence in the présent case is not 
sufifiçien|:. ' As I look .at the m^tter, the trustée has notproved that the 
paft taJfen by the défendant iii, the assignment of the mortgage to his 
|al,her had ,the object descrihed in, the foregoing quotatio;i. The de- 
fendant knew that the bankrupt.was financially ernbarrasçed and need- 
ed money to carcy omits contracts; but I see no grotyid to beheve that 
he,devised and helped to,i<;a.rry,out guch a scheme as the trustée sup- 
poses. ;,It is much rt^ore likely — andî think: the évidence so indicates— 
that hebélieyed the neied for money to be the not unusuaj. situation of 
any business venture, and that if funds cçuljl bg raised by an adéquate 
loan the .contracts. could be. finished withqut ultimate loss, and per- 
haps even,at a profit. It,seems clear that the présent unfortunate con- 
dition çf "affairs is due to the sanguine anticipations ^ of comparatively 
inexperienced builders, whp , tmdertpok much more than they could 
manage, and after suffering sorne unexpected disasters ended in a 
court ,of-bankruptcy. As larconsequence, Ipsses large in the aggregate 
hâve fallen-upon a number ofpersons— among them, uppn the défend- 
ant himself — ^but the misîortune of one man cannot be shifted to the 
shouldergof another unless the lajter has been to blâme. 

A decree may be entered' dismissing the bill, with costs. 



' : ^ In re CLEART. 

■ ■ '■ (District Court, E. D. Pennsylvania. June 25,1010.) 

. No. 3,059. 

Bankrdptgï <§ 80*)-i— Pétition-— AMENDMEST—EFrEOT. . . , , 

Where, after answer to a fcapkruptcy, pétition, it %yas apiended so as to 
charge another aet of 'iiànkruptcy, consistlngf of a preferèntiaî payment 
to a différent' créditer tlian that mentionetl in the ànsw«r, which the 
■ bankniptadmitted.'and. dèclai'ed his willlngnesg. to submlt to adjudlca- 
':,tion[bn that ground, the ainswèr wooMbeir^garded. as ralsing; mopt ques- 
tions only, and the adjudication would be entered on the amendment. 
[Ed. No.te. — For other cases, see Bankruptcy,. Dec. Dig. § 89.*] 

In thé'màtter of George' Çlëary, dllé^ed bankrupt. ; ■ On motion to 

.strike bS tlié ansWer, on;.démurj;pr' td the answér, an^, oh motion for 

adjudication. Motion for iàdjuiiçationgranted, and motion to strike 

off answer refused.' ■ ' ■■■''■" '; . - 

..: ._; ^ ■■ — ■—. . .' ; . ;ii:ii i.. ^ . — — _^j , ','i . ■ i ■ 
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Thomas' Boylan, for petitioning creditor. 
Erancîs' J. Maneely, for Consumers' BrÊwing Co, 

. J. .B. McPHERSON, District Judge. This record présents an un- 
usual situation. On January 34, 1910, Lizzie Donohue presented a péti- 
tion against the bankrupt, âlleging, inter alia, that the number of his 
creditors was less than 13. The act of bankruptcy averred was a 
pref ercntial payment to the Consumers' Brewing Company. On Feb- 
ruary 14th the bankrupt answered, admitting the préférence and his 
ins'olvency and declaring his willingness to submit to adjudication 
on that ground. On February 16th the brewing company, describ- 
ing itself as "an alleged creditor," entered an appearance — but with- 
out hàving received permission to intervene-^and on the same day 
filed the foUowing answer : 

"That on or about the 7th day of Octoher, 1007, the said George Cleary 
made an application to the said Consumers' Brewing Company for a loan of 
$6,500; the said George Cleary beiug at that time about to engage in the 
business of selling llquor at retail in the clty of Philadelphia, at No. 3822 
Lancaster avenue. That the said application for said loan was granted, and 
the money advanced to said Cleary. That, subsequently, the said Consumées' 
Brewing Company, on the 22d day of May, 1908, loaned to the said Cleary the 
sum of $800, "and on May 22, 1909, the sum of $tM)0, making in ail the sum 
of .fS,200, upon whlch \\;as çaid on aceount.the sum of $512, leaviug a balance 
for money loaned of $7,688. That on Deeeiiiber 11, 1909, the said Cleary was 
Indebted to the said Consumers' Brewing Company in the further sum of 
$104.05 for merchandise sold and delivered, making the total indebtedness of 
said Cleary at that time $7,792.05. 

"That on or about the said 7th dày.oif Oetoher, 1907, when the said 
Cleary made the application for the above-mentioued Joan of $0,500, he vyas 
accompanied by one William Donohue, and Cleary stated that he was in- 
vesting in said liquor business the sum of $2,500 in cash, and that he was not 
indebted to any^ person IH any sum whatsoever at that time. That the Said 
William Donohue, actlng as agent for and on behalf of Lizzie B. Donohue, the 
petitioner, made the same statement to the Çonsumeits': Brewing Company, 
upon the faith of which the said loan of $6,500 was granted. 

"Respondent further sàys that In the lattçr part of November, 1909, the 'said 
George Clfeary, being still thfe holder of the àforesald llcense- 16 sell liquor 
at retail at No. 3822 Lancaster aveiiué, in: th« clty bf Philade)phia, stated to 
several of the offlcers of the said Consumers', jErewing Company, at thelr office 
in the Bullltt building in said clty, that he desired to sèTl and transfer the 
said liquor license to one Harry P. Mosebach'for thé'price or sum of $10,500, 
whleh said sum said Cleary stated was more than sufTicient :to dischargâail 
of his debts andleav^ him a small surplus. That hejasked ; the, said Con- 
sumers' Brewing, Coinpany to, substitute in his place imd ste^d as débtor the 
said Harry p. Mosebach ; there being only the sum'of $1,000 cash to be pald 
on aocbunt of the said purchasè priée of sâid ' license. That he further 
Btated that, iri addition to the aniount due said , Consumers' Brewing, Com- 
pany, lie,o,wed the flrnx iof , Simms & Co., of said clty,; about $2,400, and tiat 
his remaining debts dld not exceed $200^ or $300, and he màde no mention 
whatever of any indebtedness .due to the said Lizzie E. Donohue, the peti- 
tioner. That on this occasion the said Cleary was accompanied by the said 
William Donohue, acting as agent fOr. thè said Lizzie E. Donohue, whp ré- 
peated and corrobora ted the, statement^ of the, said Cleary, and made no 
mention Ayhatever , of the alleged indebtedness of said petitioner. Upoii the 
strength of thèse représentations respondent agreed to aCCept the said Mose- 
bach as debtor in lieu of the said Cleary and, in addition, advanced to 
said Mosebach the sum of $207. 

"Respondent ifurther says that said liquor license was transferred to said 
Mosebach on or about the llth day of December, 1909, and the obligation of 
the said Mosebach for $8,000 was kccepted in lieu of the previous indebtedness 
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of the said Cleary. That the sald Sipims & Co. aoeepted a similar obligation 
from Mosebach in lieu of thelr indebtedness against the said Cleary, re- 
ceiving, however, sereral huiidred dollars of the above-mentioned sum of 
$1,000 on account of thelr s.aid claim. Tljat certain creditors of the said 
Cleary, whom' hé stated Vipère ail reiùalning, *ere paid in full, leaving ia Bal- 
ance ;iu aash in the hands: of said Cleary of upwards of $100. Thàt subséquent 
to.sajd settlement the said Donohue, acting as agent for the said Lizzie É. 
Donohue, stated thai hehad a small claim for niouey loaned the said Cleary 
whfch said cialm had been taken care of by him, the said Cleary. 

"Thrtf at thé time sàid settlement was made the said Cleary and the said 
William Donohue, acting. as agent on behalf of said Lizzie E. Donohue, as 
afor^said, were, , présent .when the obligations from the said JJosebach were^ 
given to respondent and to the said Slmms & Co. The; said Cleary at that 
time made no mention whatevfir of the said indebtedness 'of the said Lizzie 13. 
Donohue. 

"Respondent further says that in making the original loan of $6,500 to said 
Cleary, and at the time when it agreed to accep.t the obligations of Mosebach 
in lieu of those of said Cleary, it had relied upon the statements of the saià 
Cleary and of the said Dotiohue, agent for the said Lizzie IS. Donohue, as 
above set forth. 

"Respondent further says that the aceeptance of the obligation from the 
sald Mosebach in lieu of the obligation of the said Cleary was not done with 
the intent to prefer the sàid Cdnsumers' Brewing Company, ftnd that the said 
Cleary was not at the tlmeof mâklng such transfer iusolvent. ■ 

"liespondent is advised, believes, and suggests to the court that the trans- 
action as above set forth did not constitute an aet of baukruptcy. 

"Kes|)ondent therefore prays your honorable court to dlsnilss the pétition of 
the said Lizzie E. Donohue." ' 

On February 23d the pétition was amendée! by léaye of court in 
order to charge as an additional act of bankritptcy a preferential 
payment to Simms & Co. based upon the transaction detailed in the 
company's answer. On March 5th the bankriipt answered the amend- 
ment, admitting the préférence to Simms & Co., and again admitting 
his insolvency and declaring his wilHngness to be adjudged bank- 
rupt on that ground. No further answer was fîled by the company. 

Afterwards the petitioning creditor moved to strike off the com- 
pany's answer for reasons which were substantially repeated in sup- 
port of the demurrer that was; fi led at the same time. In efifect, they 
aver tliat the company is neither a creditor nor a party in interest, and 
therefore has no standing to intervene; and, further, that if the 
facts set up in its answer are relevant at ail, they can only be heard 
in défense of a suit by the trustée to set aside the préférence. In my 
opinion it has becomè unriecessary to décide thèse questions. Whether 
the company is sfill a creditor within the meaning of Act July 1, 
1898, c. 541, § 59f, 30 Stat. 361 (U. S. Comp. St. 1901, p. 3445), is 
not important. In' any event, it only seeks to contest the act of 
hankruptcy that is charged in the original pétition, and a second act 
is now charged by the amendment tO' which no défense is interposed. 
As the amendment sfates a sufficient ground for adjudication, and the 
answer of the bankriipt admits the facts, the company's answer 
raises questions that hâve become merely académie in this proceeding. 

The motion to strike off. the company's answer is refused; but the 
demurrer will stand undecided. The motion to enter an adjudication 
is granted; but, in order to àvoid a possible controversy hereafter con- 
cerning the effect of the adjudication ,on the company's défense, the 
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clerk is directed to enter the adjudication upon the amendment aver- 
ring a préférence to Simms & Co., and without préjudice to the 
company's right to défend against a subséquent suit by the trustée 
to set aside the alleged préférence. 



IRELAND V. HENKLE, U. S. Marshal. 
(Circuit Court, S. D. New York. July 30, 1910.) 

1. Public Lands (§ 135') — Coal Lands— Rights ov Extrymen. 

Under Rev. St. §§ 2347-2351 (U. S. Comp. St. 1!)01, pp. 1440, 1441), 
autliorizing individuals to enter 160 acres of vacant public coal lands, 
and a.ssociations to enter 320 acres, and prohibiting more than one entry 
by eacli person or association, one who lias perfected an entry can sell 
or dispose of it as he pleases, and an Individual or corporation can pur- 
chase as many entrles made by others as he or it pleases, regardless of 
the entryman's Intent to sell at the tlme of entry. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 351-362 ; 
X>ec. Dig. § 135.*] 

2. Cbiminal Law (§ 113*)— AcQuiEiNG Public Coal Lands— Place of 

OïTENSE. 

Persons who had not been in Wyoming until after consummation of 
an alleged conspiracy to defraud the government by unlawfully obtaln- 
Ing public coal lands, and who had not been in direct or indirect com- 
munication wlth any one there, should not be removed to that state for 
trial on that charge, since any offense by them was committed else- 
where. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 232 ; Dec. 
Dig. § 113.*] 

Pétitions for habeas corpus and certiorari by Rufus J. Ireland, by 
Patrick T. Wells, by George W. Daily, and by Wilberforce Sully 
against William Henkle, United States Marshal. Writs sustained, 
and petitioners discharged. 

The four petitioners were indicted In the district of Wyoming, May 21, 
1909, for conspiracy, in violation of section 5440, Rev. St. U. S. (U. S. Comp. 
St. 1901, p. 3676), to defraud the United States by obtainlng coal lands from 
the government in violation of law. Proceedings to remove the petitioners 
under section 1018 (page 719) were instltuted. A hearing was had before a 
United States commissloner at whieh the government offered in évidence eerti- 
fled copies of the Wyoming indictment and bench warrant, and rested. De- 
fendants offered testlmony, which is quite voluminous. The commissloner held 
that there was probable cause to suppose that the four petitioners had com- 
mitted the crime charged in the indictment, and committed them for removai 
to the district of Wyoming. The cause cornes hère upon writ of habeas cor- 
pus and certiorari. The petitioners are résidents of this state. 

Hawkins, Delafield & Longfellow, for petitioner. 
Henry A. Wise, U. S. Atty., for respondent. 

lyACOMBE, Circuit Judge (after stating the facts as above). The 
sections of the United States Revised Statutes regulating entry of coal 
lands are 2347, 2348, 2349, 2350, 2351 (U. S. Comp. St. 1901, pp. 1440, 
1441). They provide that any person above the âge of 21 years, who 
is a citizen, or any association of persons severally qualified, shall hâve 

•For other cases see same topic & § ncmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
179 F.— 63 
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the riglî'f'fo'eiîtér ahy quàritity ôf vacant coal lands' ôf the United 
StateSi ndt eicceeding 160 acres to stich individual persttn or 320 acres 
to su(^ aëiOciation ; also that theré shall be ohly ône entry by the same 
person or association of persons, and no assoèiatioii of persons, any 
member of which shall hâve taken the benefit of the sections allowing 
entry, either as an individual or as a member of any other association, 
shall enter or hold any other lands under the provisions thereof. 

The indictment charges thàt petitioriers, and certain other persons, 
did conspire on June 1, 1906j at Liatider, in the district of Wyoming, 
with certain other persons (therein named)» to defraud the United 
States by obtaining for a certain corporation, to be thereafter or- 
ganized and called the OwlCreek Coal Company, thé title to and pos- 
session and useof a large quantity pf vacant coal lands of the United 
States in excess of the quantity oi such lands which such , corporation 
CGuld lawfully obtain from the United States. It charges that the 
first overt act performed in pursuance of such conspiracy — then, of 
course, complète— was performed on Juné 4,"1906, at Amityville, in 
the state of New York. It consisted in the exécution before a notary 
public bf papers to secUre entry. The Owl Creek Company was riot 
thet> in existence, nor was it when the entries were perfected and 
paid for on June 23d. It was not incorporated till long afterwards, 
November 7, 1906. ' ;;■ 

' I fail to fïnd anything in the' Statute which precludes an entryman 
who has perfected his entry from sélling it or giving it away to whom 
he pleases, or ■which procli^ides^airiy individual or corporation from 
buying up as many entries actually made by others as he or it pleases. 
Nordoes there seem to be, anything in them which makes the présent 
frame of mind of any person making entry of any importance. Why 
A. and B. and C. and tfié rest of the a,lphabet rriay not enter coal lands, 
in the hope and expectatioh that when their entries are made they' 
may be able to find some one who.wiH buy their holdings, consolidate 
the properties thiis acquired, ànd ôpen a mine to take out the coal, it 
is difificult to see, Nor is- there anything in the stàtùte, which forbids 
any one from promising to buy sueh individual entries, or the entry- 
men from relying on such promise. ' If CongresSiîiéânt to preclude 
ihining exçept of . independent 3â0-acre sections,, it vvas easy for' it to 
say so. The corporatioîi. not beiijg în .existence^, tjae pietitioners and the 
other entrynien could not beiheld-to be me relyits!' agents or dummies,i 
and so withiii the provision ôf section 2350 (U. 'S; 'Comp. St. 1901, p. 

It is not necessary, however, to décide this application on that 
ground. It is conceded that none of the petitiOners, èxcept Daily, 
had ever been in the state bf Wyoming until aftter January 1, 19G8, 
and the proof shows that Daily was never there until June 10, 1906, 
which was àfter the consummation of the: allégéd 'conspiracy, and the 
first overt act thereunder, which was at AmityVillé on June 4th. More- 
over, itappears that none of the petitidners had ever corresponded, or 
been in communication, directly or indirectly,' with any one in the 
state of Wyoming until a f ter the period when the crime, if any, was 
consummated. This disposes of the suggestion made in Price v. 
Henkel, 216 U. S. 493, 30 Stip. Ct. 257, 54 L. Ed. , and cases there 
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cited. If there was any conspiracy in which thèse petitioners were 
engaged, that conspiracy was entered into in New York, and they 
should net be removed to Wyoming upon this record. 

The writs of habeas corpus are sustained, and petitioners discharged, 
[unless the government takes an appeal, in which case proper directions 
will be made for their appearance. 



UNITED STATES v. CHU KING FOON. 
(District Court, N. D- New York. July 11, 1910.) 

1. AriENS a 32«) — CniNESE Depobtation Proçeedings— Witnesses— Cked- 

IBILITT. 

The commissloner in a Chinese déportation proeeeding need not be- 
lleve à Chinese witness, when he sees him and has opportunity to judge 
of hls credibility. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

2. Aliens (§ 32*) — ^Chinese Depoetation Proceedings— Evidence— Surri- 

CIENCY. 

Evidence held to sustaln a flnding that défendant In a Chinese dépor- 
tation proeeeding was not born In the United States. 
t' [Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

Appeal from Décision of Commissioner. 

From an order of déportation by Commissioner Wellington, Chu 
King Foon appeals. Affirmed. 

Thomas F. Phelan and Lewis E. Grifïith, for appellant. 
H. E. Owen, Asst. U. S. Atty. 

RAY, District Judge. This appeal and the record présents the 
single question: Was the évidence such that the commissioner ought 
to hâve been satisfied that Chu King Foon was born in the United 
States ? 

The commissioner has the witnesses before him, and notes their 
appearance, apparent candor, etc., and is far better able to judge 
of their truthfulness than any appellate tribunal, not seeing the 
witnesses, can be. The Suprême Court has decided that in thèse 
cases the appellant is entitled to a hearing de novo before the judge, 
if he desires and demands it. Hère the appellant has elected to sub- 
mit the case on the record made before the commissioner. 

Chu Tick, a Chinese person, testified that he knew Jew Hing Lee 
and Li She, and that they were husband and wife, and lived in San 
Francisco, Cal., and that the appellant. Chu King Foon, is their son ; 
that the alleged parents were married in 1890, and that he attended 
the christening feast of défendant, given by the parents; that the 
father was a tailor at 733 Washington street, and that he saw the 
défendant in bis father's shop substantially every week; that he 
came east with défendant shortly after the earthquake in 1906; 
also that he saw défendant fr.equently in New York for the two 
months after coming east. He also sâys he is positive the défendant 
has always lived in this country. 

•For other cases eee same topic & § n0meeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Chu Len, à Chinese person, says he was présent at defendant's 
christéning, and knew him about two years, and next saw him about 
10 or 12 years thereafter, and that he was then living with his 
parents, and next saw him in New York. He says défendant is 21 
or 22 years old. 

Chu King Fdon, défendant, was sworn, and says he was born on 
Washington street, San Francisco, was never out of the United 
States, and that he came to New York City, and was there 11 or 12 
years, and then went to Cohoes and Waterford. He claims he had 
a certificate of birth given him by his father, but that his store was 
robbed and this taken from him. He was also asked as to a conver- 
sation with Mr. Wiley, a Chinese inspector, and denied the substan- 
tial part of his testimony. 

It was conceded that Rev. Mr. Armstrong and three women, if 
sworn, would testify to the good character and truth and veracity of 
défendant. 

Inspector Wiley was not called by the United States, but it was 
conceded that, if called, he would testify that défendant made cer- 
tain statements under oath, when questioned, to which attention will 
be called; that he made the statements through an interpréter, who, 
if called, would testify that he interpreted correctly. The substance 
of defendant's statement to Wiley was that he was 31 years old, 
first came to the United States when 15 years of âge, entered at San 
Francisco, was born in San Francisco, but had forg*otten where, and 
did not remember where he lived for the 15 years he was in that 
city; that when about 15 he went to China and remained a year, 
and then returned to the United States and came to New. York ; also 
that défendant said his f ather's -name was Chu Ngoon May, but that 
he was dead, and that his mother's name was Lum She, and that she 
was and is living in China ; also that one Chu Hong Mow, a cousin, 
knew of his birth, and also Chu Sum, living in New York ; also 
that he had three brothers, two in China and one in the United States, 
Chu King Fong; also that his father never returned to the United 
States after taking him to China. 

The évidence before the commissioner, given by the witnesses 
named, was that the alleged father and mother of défendant had 
no other children. If défendant made this statement to Inspector 
Wiley, which he reduced to writing, and it is conceded that Wiley 
and the interpréter would swear he made it, then the évidence of de- 
fendant given before the commissioner was undoubtedly untrue, and 
that of Chu Tick and Chu Uen a fabrication, or a case of mistaken 
identity. 

Inconsistent and contradictory statements made out of court, or in 
court at other times, and under oath, if material, and on substantial 
points within the knowledge of the witness making them, always tend 
to discrédit the witness. It is, in a way, an impeachment. So the 
commissioner is not bound to believe a Chinese person in one of thèse 
cases, when he sees him and has an opportunity to judge of his truth. 
The défendant was given a full and a fair hearing. There was no 
arbitrary action. He was confronted with thèse statements made to 
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Inspector Wiley under oath on a former occasion, when he had no 
interest to falsify, but every interest to tell the truth, if his subsé- 
quent testimony before the commissioner was the truth. He denied 
that he made the statements. This presented a question of fact for 
the commissioner and for this court. 

Tlie commissioner was not satisfied that the défendant was born 
in the United States, and this court is not. On the other hand, I 
think he told Wiley the truth, and that Wiley correctly recorded his 
statements. I cannot discern any motive Wiley had to tell an un- 
truth in the matter. It is not a case of mère discrepancies, but of 
glaring contradictions, in his statements on vital questions in the 
case. It is not like United States v. Jhu Why (D. C.) 175 Fed. 
630, where the alleged contradictory statements made to the inspector 
were not very important, and the inspector confessed he might be 
confused as to the identity of Jhu Why with the one he had in mind 
as having made the statements. If appellant made the statements to 
Wiley which it is claimed he did, they are absolutely irreconciiable 
with the évidence subsequently produced in his behalf, when he and 
they had strong inducements to manufacture évidence or make un- 
true statements. Of course, such évidence of contradictory state- 
ments is to be carefully scrutinized, and the court should be satisfied 
they were designedly made. 

To reverse the finding of the commissioner in this case would be 
an arbitrary act, and one in défiance of well-established rules of 
évidence. If Chinese witnesses, unimpeached, except by their ap- 
pearance and manner of testifying, are to be believed and their tes- 
timony accepted, ail Chinese persons desiring to enter the United 
States will set our exclusion laws at défiance. It is not necessary 
to comment on this class of testimony. The Suprême Court has 
held that neither the commissioner nor court is bound to accept it, 
even when unimpeached by the ordinary methods or contradicted 
by other witnesses. Hère the two witnesses called by défendant were 
not présent at his birth and really could hâve known but little of him. 
Their testimony was of a nature impossible for the government to 
contradict. 

I think the commissioner was right, and that the judgment of dé- 
portation must be affirmed. So ordered. 



SIPP V. COLEMAN. 

(Circuit Court, D. New Jersey. .Tune 29, 1910.) 

1. LiBEL AND SlANDER (§ 86*) — INNIJENDO— SuliPLUKAOE. 

A déclaration for slaiider, allegini? tliat défendant liad stated that 
plaintifî had been convicted of beating his mother. imputed a criminal of- 
fense, Indictable as provided by 1>. L. N. .1. !&%, p. 854, §§ 21.5, 218 ; and 
hence an Innuendo tliat tlie words intouded to charge that plaiutiff was 
then and there guilty of a crime, to wit, the crime of assault and battery, 
was unnecessary and suri>lusage. 

[Ed. Note. — For other cases, see Libel and Slauder, Cent. Dig. §§ 205- 
208; Dec. Dig. § 86.*] 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. LiBEL AND Slandeb (§ 7*)— WoKDS Slanbekotjs Pee Se. 

I Words charging coinplaiiiant with having been couvicted of a crime are 
, not slanderous per se, unless the crime cliarged Involved moral turpitude. 
[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 17- 
19 ; Dec. Dig. § 7.*] 

3. LlBEI. AND SlANDEK (§ 7*) WoRDS SLANDEROUS TER SE— MORAL TqRPI- 

TUDE. 

Alleged slanderous words. charging tliat plaintlff liad been convicted of 
beating Lis mother, iniputed a crime involving moral turpitude, and were 
therefore slanderous per se. 

[Ed. Note. — For other cases, see Libel and Slander, Cfent. Dig. § 31 ; 
Dec. Dis. § î.*] 

At Law. Action by George A. Sipp against Mary Coleman. On 
demurrer to dec[aration. Overruled. 

Wendéll J. Wright, for plaintiff. 
McCarter & English, for défendant. 

RELLSTAB, District Judge. 'This is an action for slander. A de- 
murrer is interposed to the first count, which charges the défendant 
with having said of the plaintiff : 

"This man has'been convicted of beating his mother (thereby and then and 
there meaning that the plaintiff bas been and was then and there guilty of 
a crime, to wit, the crime of assault and battery)." 

No spécial damages are alleged, and the question is whether thèse 
words are actionable per se. 

Thèse words impute a criminal , offense, indictable under the laws 
of the state of New Jersey, and punishable by a fine not excecding 
$1,000, or imprisonment with or without hard labor, as the court may 
direct, for any term not exceeding three years, or both. P. L,. N. J. 
1898, p. 854, §§ 215, 218. No innuendo was necessary, and the one 
cmployed may be treat-ed as surplusage. Curley v. Feeney, 63 N. 
J. L-aw, 70, 40'Atl. 678. 

There is much confusion in the older cases concerning whether ac- 
cusing another of an indictable offense is slanderous per se, regardless 
of the nature of the crime; but it may now be considered settled that 
only where the crime charged involves moral turpitude may the oral 
accusation be said to be slanderous per se — that is, actionable without 
the allégation of spécial damage. Pollard v. Lyon, 91 U. S. 225, 23 
h. Ed. 308; Eudlum v. McCuen, 17 N. J. Lavv, 12, 17; 25 Cyc. 270; 
18 Am. & Eng. Enc. L,. 868. Moral turpitude in this connection bas 
been defined to be an act of baseness, vileness, or depravity in the pri- 
vate or social duties which a man owes to his fellow man or to society 
in gênerai, contrary to the accepted and customary rule of right and 
duty between man and man. 25 Cyc. 272. Moral standards change 
with the âges. The changes, however, are upward, and must continue 
upwards until the standards of the Christ shall be universally accepted. 

Conduct which in ancient or even médiéval times would be accepted 
as conventional, and therefore, in a légal sensé, moral, would now be 
denounced as decidedly immoral. What in the old common law would 
be termed moderate correction of the wife by the husband (1 Black- 

■*For other cases see same topic & § numbek la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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stone, Com. p. 444) is now execrated as wife-béating,'and punishèd as 
a despicable crime. Destroying fruit trees of another (M'urray v. Mc- 
Allister, 38 Vt. 167), furnishing watered milk to a creamery (Geary v. 
Bennett, 53 Wis. 444, 10 N. W. 603), removing landmarks (Young v. 
Miller, 3 Hill [N. Y.] 21), selling diseased méat (Leitz v. Hohman, 

16 Pa. Super. Ct. 376), drunkenness (Morgan v. Kennedy, 62 Minn. 
348, 64 N. W. 912, 30 L. R. A. 521), and drunkenness on the part of 
women (Brown v. Nickerson, 5 Gray [Mass.] 1), are some of the of- 
fenses said to involve moral turpitude. See 25 Cyc. 273, note 43. 

Speaker v. McKenzie, 26 Mo. 255, Birch v. Benton, 26 Mo. 153, 
and Billings v. Wings, 7 Vt. 439, are relied upon by the demurrant. 
None of them, however, supports her contention. A reading 'thereof 
will show that the accusations therein decided as not actionable per se 
did not charge crimes in those states ; and it was this, and not the lack 
of moral turpitude of the offense imputed, that led the court to so dé- 
cide. In Speaker v. McKenzie the statement was that the défendant 
had whipped his mother. This was decided on the authority of 
Birch V. Benton, in which the charge was wife-beating; and the court, 
in stating the reason for reversing the trial court, which held that the 
words charging assault and battery on the wife were actionable, left 
no doubt that it considered wife-beating as involving moral turpitude. 
It said: , 

"lliere, is no act which Is more disgraeeful or cowardly, and no ofCence for 
which a man ought more promptly to be brauded wltU shame." 

Both of thèse Missouri cases were decided in 1858, and an examina- 
tion of the laws of that state then in force shows that assault and bat- 
tery was not an indictable offense, but was to be punishèd in ;a sum- 
mary manner before a justice of the peace. Rev. St. Mo. 1855, p. 
977, § 1. 

The dicta in Andres v. Koppenheafer, 3 Serg. & R. (Pa.) 255, 8 
Am. Dec. 647 (charging making of a libel), and Ludlum v.' McCuen, 

17 N. J. Law, 12 (charging opening and reading a letter sent by mail), 
are also cited by demurrant, that charging assault and battery was not 
actionable. An assault and battery may be of a trivial character, 
just beyond the line dividing lawful from unlawful force. , In such 
case no nioral turpitude would be involved. It may be of such, an 
atrocious character, however, as to involve moral turpitude pf a high 
degree; but giving the cited dicta full effect, as the words "assault 
and battery" do not necessarily impute the unlawful force to bé. of 
the more aggravated character, the mère charging of another with 
having committed the offense in the words "assault and battery" would 
not impute moral turpitude. 

However, the accusing of another of having beaten his mother 
cha.rges a graver offense, imputing not mère exercise of force unlaw- 
fully, but a wanton disregard or répudiation of filial honor and duty 
that a son owes to the one who bore and nurtured him. The obliga- 
tions of the Fifth Commandment are recognized by the secular as well 
as the etclesiastical law. The family relation is the basis upon which 
our entire social superstructure is erected. The dishonoring of the 
parent by the child injuriously affects the whole social fabric. Very 
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low, indefed, in the scale of civilization, would a community be that 
recognized no distinction in morals between an assault and battery 
by one stranger upon another and one by a son upon his mother. 
The numerous provocations which cause many fair-minded and good- 
hearted men to lose their self-control and commit assault and battery 
upon their fellows would not disturb their equanimity in their dealings 
with their parents. Respect and love for parents is written into the 
very law of a normal man's being, and this would prevent him from 
assaulting them, whatever the provocation. The beating of a mother 
by her son is therefore abnormal, and so contrary to the accepted and 
customary rules of civilized society that baseness and depravity of 
heart in- the perpetrator is at once suggested to the mind on hearing 
that such an offence bas been committed. To hold in this state and 
génération that the beating of one's mother does not involve moral 
turpitude would itself be a slander of a commonwealth conspicuous 
for its high regard for and enforcement of filial obhgatjons. 
Ihe demurrer is overruled. 



THE MONTROSE. 
(District Court, E. D. New Yorlî:. May 27, 1910.) 

1. ShIPPING (§ 80*) INJURY TO PEBSON ON VeSSEL— CAKE KeQUIRED. 

A vessel Is requlred to exercise reasonable care not to luaintain places 
wlilch are daiigerous to persons comlug on board witli tlie permission of 
tliose in cliarge, wliether on business or for their own pleasure. 

[Ed. Note.— For otlier cases, see Shipping, Cent. Dig. § 335; Dec. Dig. 
§ 80.*] 

2. Shipping (§ 80*) — Liability of Vessel fob Injuby to Visitor— Open 

Hatchwat. 

A vessel held not liable for an iujury to a person who came on board 
while she was lying at a pier from falling tlirough an open hatchway lu 
a corner of the decichouse, not used as a passageway and lighted by oi)en 
doors on either side. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 335; Dec. Dig. 
S 80.*] 

Suit in admiralty by Albert R. Gomez against the Steam Lighter 
Montrose, formerly the Annie Laurie. Decree for respondent. 

Ullo, Ruebsamen & Yuzzolino, for libelant. 
John ly. Seager, for claimant. 

CHATFIELD, District Judg;e. The libelant fell through an open 
hatchway in the deck of the lighter Montrose (formerly the Annie 
Laurie) while stepping or turning backward in the forward starboard 
corner of the deckhouse, and just within the front entrance or door. 
This occurred upon the 16th day of September, 1905, at about 10:30 
a. m., when the sun was shining brightly, and while the boat was 
moored nearly head on to a pier upon which she was to unload a 
partial cargo of wire. The libelant testified that he had gone upon 
the vessel to inspect this cargo, and that in the course of his move- 

♦For other cases see same toplc & S numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ments for that pufpose he stepped backward and through the open 
hatchway, which was some 2 feet by 2 feet 4 inches. 

The claimant offered testimony to show that the libelant came upon 
the vessel for the purpose of smoking a cigarette, as smoking was 
not allowed upon the pier. Whatever may hâve been the libelant's 
motive for going upon the vessel, it does not affect his rights. If 
he was allowed upon the vessel, either in connection with his work 
or in connection with his personal inclinations while performing 
the work, the persons in charge of the boat would be responsible for 
his safety in so far as they might be reasonably expected to use care 
for his protection. No vessel can maintain a trap by which any 
person rightfully upon the vessel suffers injury, and the libelant was 
rightfully upon the vessel, whether he went there to carry out his 
regular duties, or merely by permission of the men in charge of the 
vessel, as they say, in order to smoke. 

It is urged by the libelant that the mère existence of an open hatch 
in a part of the deck either used or immediately adjacent to a part 
used for carrying cargo with no coaming or railing around the hatch 
to prevent a person from stepping therein was négligence on the part 
of the vessel under the circumstances. Burrell v. Fleming, 109 Fed. 
489, 47 C. C. A. 598, and Pioneer S. S. Co. v. McCann, 170 Fed. 
873, 96 C. C. A. 49, citing with approval the Kate Cann (D. C.) 3 
Fed. 241. It would seem that an open hatchway in a clear deck, and 
in a place where it cannot be seen, is not a danger which is ordinarily 
to be expected, and which persons going upon the vessel must be on 
their guard against at their péril; but, on the contrary, it would also 
seem that an open hatchway in a deck not intended for use as a pas- 
sageway, with light coming in on ail sides, and in such a position that 
no one would be near it except when going there deliberately, does 
constitute an object which any person, whether he be acquainted with 
boats or not, should be upon the lookout for, in the same way that he 
should avoid falling over cargo or any other obstruction that might 
be upon the deck. The place in question was in a corner only ren- 
dered dark by contrast with the sunlight passing through the open 
doors in the front and sides of the barge. The libelant was bound to 
use due care in stepping into a place out of the bright sunlight where 
he could not see the place in which he was standing, and especially, 
as he turned around and stepped backward without examining his 
surroundings, it does not seem that under such circumstances an open 
hatchway should be called a trap, and the vessel made responsible 
therefor. 

The claimant bas further denied that the injuries in question re- 
sulted from the fall, inasmuch as a number of months passed before 
any indication of the subséquent trouble developed, and they base 
their contention upon the testimony of their expert that any such 
disease could not remain latent for the period that existed in the prés- 
ent case. The claimant has also attempted to show that the physical 
aliments from which Gomez has been sufïering were from an entirely 
distinct cause, having nothing to do with the accident. 

Taking thèse défenses ,,into considération, and noting that from 
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tbe timé of the 'fall until tlie following yeàr no local indications of 
inflammation or wound were noticed by the libelant, and consider- 
ing thathis trouble is in no way the direct conséquence of a strain or 
blow, but at the most would bave to be considered as some sort df 
infection, locating itself or being supplied at the point at which the 
injury was rèceived, it would seem that the libelant has not sustained 
the burden of proof sufficiently to satisfy the court' that the: disabili- 
ties resulted from the fall in question. But, cuupled with the appar- 
ent négligence on his part in failing to examine the part of the deck 
in which the hatchway existed, it must be held that (whether or not 
the vessel could be held responsible for maintaining such a hatchway, 
if the fault shown were çntirely that of the vessel) the décision must 
be for the claimant, and the libel shoiild be dismissed, but without 
costs. 



In re EIXIS. 
(District Court, D. Oregon. July 11, 1010.) 

1. Staïùtes (§ 188*)— Construction— Meaning of Words. 

lu coustruing a statute, words and phrases are to be assumed to hâve 
been used in their popular sensé, if tliey hâve not acquired a technical 
nieauing. 

[Ed. Note.— For other CaSes, see Statutes, Cent. Dig. § 206 ; Dec. Dig. 
§188.*] 

2. Aliens (§ 61*)— Natubalization— "Free White Persons"— "White." 

The term "free white persons," withiu Eev. St. § 2169 (U. S. Comp. St. 
1001, p. 1333), making the naturalizatipn, provisions applicable to such 
persons, comprehends -a Syrian, who Is a native of Palestine and a Maron- 
ite; the term "white" being intended to be applied In its popular sensé, 
'to dénote at least the niembers of the white or Caucasian race. 

[Ed. Note.— For other casts, see Aliens, Cent. Dig. § 119; Dec. Dig. 

I ei.* 

•:;; For other définitions, see "Words and Phrases, vol. 8, pp. '7446, 7447.] 

Application by Toni Ellis for admission to citizenship. Application 
gfarited. 

Robert C. Wright, Dan J. Malarkey, and E^ B-Seabrook, for peti- 
tioner. ■ 
: Johî}. MçCourt, U. S. Atty. 

;WGLVERTOiN, District: Judge. This is an application on the part 
of Tom Ellis, a Turkish subject, for admission to citizenship in the 
United: States. The api^licant is a' Syrîan, a native ôf the province of 
Palestitie, and à Maronite.; He lived- near Beirut, which city was his 
port of.departure in coming to this country. Ethnologically, he is of 
Semitic stock, a markedly white type of the race. Brinton's Races 
and;P€!9ple,'pp. 99, 105, 133, 137. See, also, Keane's World's People, 
pp. 307, 310, 335, 337 ; Deniker's Races of Man, p. 423. From thèse 
lieferences, it is admitted by the United States Attorney that the appli- 
cant "is a member of what is known as the white or Gaucasian race." 

*t'ot other cases see same topic & ! numbeb in Dec. & Am. Digs. 1907 to date, & Reti'r Indexes 
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"Indeed," he continues, "no contention is madè by the naturalization 
officers of the United States that Syrians do not belong to the white 
race." Otherwise, the applicant is of good nierais, sobér and industri- 
ous, speaiis and writes the English language, has a fair understanding 
of our institutions and form of government, and is well disposed to- 
ward the government, and possesses, without question, ail the essen- 
tial qualifications to entitle him to naturalization, besides being a good 
and highly respected citizen in the community in which he lives. It 
may be said, further, that he was reared a Catholic, and is still of that 
faith. _ : 

The essential contention of the government against the admissioii 
of the applicant is that the words "f ree white persons," as used in sec- 
tion 2169 of the Revised Statutes (U. S. Comp. St. 1901, p. 1333), were 
intended to include only those peoples.of the white race who, at the 
time of the formation of the government, lived in Europe and were 
inured toEuropeàn governmental institutions, or upon the American 
continent,; and comprehénded such only of the white iraces who, f rom 
tradition, teaching, and environment, would be predisposed toward 
our forni of government, and thus readily assimilate with the people 
of the United States. There is authority for this view. In re Camille 
(C. C.) 6 Fed. 2oG; In re Balsara (C. C.) 171 Fed. 294. And yet 
there is reason for the view, based upon more récent législation and 
the debates in Congress pertaining thereto, that the word "white" was 
employed to distinguish between the white, the African, and the Mon- 
golian races. In re Saito (C. C.) 62 Fed. 126; In re Ah Yup, o Sawy. 

155, Fed.Cas. No. 104. 

While it may be true that a statute should be interpreted in the light 
of the conditions prévalent under which it was enacted, yet the words 
"f ree white persons" are devoid of ambiguîty, and are of plain and 
simple signification. I know of no technical meaning to be given them 
in the relation in which they are used in the statute. Applying, there- 
fore, the first and most elementary rule of construction, which is that 
words and phrases are to be assumed to hâve been used in their popu- 
lar sensé, if they hâve not acquired a technical meaning (Endlich, In- 
terprétation of Statutes, § 1), it would seem that the applicant, beiiig 
a "free white person," is entitle'd to admission as a citizen. As is said 
by Sawyer, Circuit Judge, in the case of In re Ah Yup, supra, 5 Sawy. 

156, Fed. Cas. No. 104: 

"Words In a statute, other than technical tenus, should be takeu in their 
ordinary sensé. The words 'while person,' as well argued by petitioner's 
counsel, taken in a strictly literal sensé, constitute a very indeflnite descrip- 
tion of aclass of persons, where none can be said to be Uterally white, and those 
called white may be found of every shade from the lightest blonde to the 
most iswarthy brunette. But thèse words, In this country, at least, hâve un- 
doubtedly acquired a well-settled meaning in common popular speech, and 
they are constantly used in the sensé so acquired in the Uterature of the 
country, as well as in common parlance. As ordlnarily used everywhere in 
the United States, one would scarcely fait to understand that the party em- 
ploying the words 'white person' would intend a person of the Caucasian 
race." 

What is conceded by the government, "that the applicant is a 
member of what is known as the white or Caucasian race," brings the 
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case at bar exactly within the authority. If it was designed that the 
statute was to embrace such of the European races only as in some 
way by their immigration, alliance, or aid contributed to the settle- 
ment of this country and the establishment and upbuilding of the 
United States as a nation among the peoples of the world, it might 
hâve been far better expressed than to hâve used the simple terni 
"white" as designating the races of men entitled to naturalization. 
Not having been so expressed or particularized, the most reasonable 
inference would be that the word "white," ethnologically speaking, was 
intended to be applied in its popular sensé to dénote at least the mem- ' 
bers of the white or Caucasian race of people. If there be ambiguity 
and doubt, it is better to résolve that doubt in favor of the Caucasian 
possessed of the highest qualities which go to make an excellent citi- 
zen, as the applicant appears to be, and withal drawn to and well dis- 
posed toward the principles and policies of this government. The 
courts can do no more than interpret the law. It is for the Congress 
to point the policy of the government, and if the word "white" in its 
popular sensé is of too broad a signification, as applied to persons 
deemed suitable to become citizens of the United States, the remedy 
is easily at hand by an amendment of the law. 

I am of the opinion that the applicant should be admitted to citizen- 
ship, and such will be the order of the court. 



UNITED STATES v. WONG OCK HONG. 

(District Court, D. Oregon. May 2, 1910.) 

No. 5.234. 

1. AlIENS (§ 32*) — DEPORTATION PbOCEEDINGS—APPEAI.— CERTIFICATION OS' 

JUDGMENT. 

Fallure of the comililssioner in Chinese déportation proceedlnga to cer- 
tify tiie judgment to thé District Court on appeal is not a jurisdlctlonal 
def ect ; the court being authorized to direct certification and requlre 
transmission of the judgmeht. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. % 32.*] 

2. Aliens (§ 32*) — Déportation PBocEEDiNas— Appeal— Notice. 

Where a notice of appeal in Cliinese déportation proceedings, though 
entitled In the District Court, was nevertheless left with tlie comnils- 
sloner and transmltted with the papers In the case, the fact that the no- 
tice was entitled in the District Court, and not before the commissloner, 
was not a jurlsdictionai defect. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

3. Alibn's (§ 32*) — Déportation Proceedings— Appeal— Trial de Novo. 

A Chlnaman's appeal from a commlssloner's order of déportation is 
friable de novo before the District Judge, and not on the record made 
hefore the commissloner. , 

[Ed. Note.— For other cases, see Aliens, Dec. Dig. § 32.*] 

4. Aliens (§ 32*) — Chinese— Déportation— CiTizENsniP—EviDENCE. 

In Chinese déportation proceedings, évidence held to establlsh defend- 

ant's rlght to remain in the country. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.* 

Citizeiiship of the Chinese, see notes to Gee Fook Slng v. United States, 

1 O. C. A. 212 ; I^e Siiig Far v. United States, 35 C. C. A. 332.] 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Déportation prôceedingâ by the Utiited States against Wong Ock 
Hong. From a judgment directing déportation, défendant appeals. 
Reversed, and défendant discharged. 

Walter H. Evans, Asst. U. S. Atty. 
L. H. Tarpley, for défendant. 

WOLVERTON, District Judge. This is an appeal from the judg- 
ment of the commissioner directing a déportation of the défendant, 
being a Chinaman, as not entitled to remain in this country. Three 
questions are presented before coming to the merits of the case: 

First. It is urged that this court is without jurisdiction, because the 
commissioner has not certifîed his judgment hère. That, however, is 
flot a jurisdictional matter, for this court may yet direct a certification 
©f such judgment, and require its transmission hère. 

The next contention is that this court is without jurisdiction, because 
the notice of appeal is entitled in this court, and not before the com- 
missioner. From the certificate of the commissioner transmitting the 
papers in the case to this court, the notice of appeal appears to be 
among them. It may be inferred, therefore, that, while the notice was 
entitled in this court, nevertheless it was left with the commissioner, 
or he would not hâve transmit'ted it hère among the papers. The com- 
missioner is also the clerk of the District Court. The appeal is in- 
tended as a summary procédure, and it might thwart the purposcs of 
the statute if the parties were held to strict technical rules. It seems 
to me that the notice was sufïicient, under the circumstances, although 
filed in this court, to bring the matter of appeal to the attention of 
the United States district attorney, and it was, hence, sufficient to con- 
f er jurisdiction. 

It is next urged that the trial in this court should be had upon the 
record as made before the commissioner, and not de novo. This ques- 
tion, however, has been put at rest by a récent case in the Suprême 
Court of the United States, where it is held that : 

'ïhe appeal given to a Chinaman from an order of déportation made by 
a commissioner Is a trial de novo before the district judge to which he is 
entitled before he can be ordered to be déport ed, and the order cannot be 
made on a transcript of profe(;d!ii,i;s before the commissioner." Liu Hop 
Fong V. United States, 209 U. S. 4.>î. 28 Sii)). Ct. .".Tfi, 52 L. m. 888. 

This brings me to a considération of the merits of the case. It ap- 
pears from the testimony of the défendant that he was born in South 
Fork, Cal. ; that he resided there with his father until he wa:s 12 years 
old; that when of that âge his father moved to San Francisco, and, 
being désirons of returning to China, applied for and obtained a cer- 
tificate for the défendant, entitling him to remain in this country. This 
certificate, which was given to the défendant, he has held, according 
to his own testimony, in his possession ever since. The certificate, 
being numbered 132,997, is presented in court, and bears date May 3, 
1894. It also contains a photograph pasted thereon. The défendant 
further testifies that in November last he came to Portland, and after 
remaining hère a few days went to Seattle. A couple of months later 
he returned to Portland, where he was arrested, and his right to re- 
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main itl tti'is coùntry questioned. The défendant is corroborated in 
part in his narrative by the testimony of two Chinamen, who say they 
knew the father in San Francisco, and ôï the circùmstance of his 
leaving the son on his departure for China. One of them affirms that 
he has seen the boy on one or two occasions since. The other one, 
however, does not remember to hâve seen him. Both of them recog- 
ni.ze the défendant as the boy whom theysawin San Francisco. It 
was îurther shown, by other witnesses, that he was seen hère in Port- 
land in November, and was then on hi^ way to Seattle, and that he 
was also seen in Seattle prior to his réturn to Portland. 

The goverijrnent contends that the defèn<lant, is ript the same China- 
man as named in the certificate which he produçeSj and for this con- 
tention there is sprpe évidence. It seems that the goyernment inspect- 
ors at Point Robérts, Wash-, saw there; a certifiçatç, presented by a 
Çhinairiai^, Jaearing the same number as^this one, her'é, and so certified 
the factto the inspecter ,at,Blaine, Wash. Shortly q!fterwards a China- 
man passed tbrpugh Blaine, Wash., vi^ith a certificate of the same num- 
ber, which was checked upat,, that place! It was shpwn, further, that 
the, he;^ht of that Chinaman was 5 fçet 7 inches,,.while the height of 
the défendant is 5 feet.4 inches; sp that the Chinaman there presenting 
biniselfcould not hâve been the same pçrson.as the défendant hère. 
Mr. Barbour, who is the goyemment inspector hère, upon a carefui 
examin^tion of the appearance of the défendant, is of the opinion that 
he is not the same person whose photograph is exhibited upon the cer-r 
tificate.- Hjs j'udgment is: based almost;,exclusively upon the type of 
the ears. Upon the other hand,, however, Mr. Çonnell, who bas had 
some, ,experience in the service, is rather of the opinion that the per- 
sons are the same. Such is the case of the government standing 
against the case, presented by the Chinaman. , 

It is a: Tule of law that : ^ . , , 

"Al Chinese person, who Is charged with being unlawfully Avithin the United 
States shall establish, by affirmative proof, to the satisfaction of the justice, 
judge, or commissiofier, his lawful right to remain." United States y. Ohln 
Sing (D. C.) 153 Fed. 590. * 

Thus is cast upon a Chihesé person the burden of proving his right to 
remain hère. în the présent case, however, the défendant at least shows 
a strong prima facie case, when he présents a certificate showing his 
right to be in this country and testifies thàt he is the person named in 
the certificate, with corrobora tion by other Chinamen as to his identity. 
Uniess this case is overcôme by the government, it logically f ollows 
that he should not be deported. It is very clear to my mind that the 
défendant was never at Point Roberts or Blaine, Wash., because the 
timé when a person having a certificate with the same number as this 
was in Blaine was a couple of months prior to the time when défend- 
ant left San IFranciscGi' that being in September, and the défendant 
leaving San Frahciscb m November. So that, uniess he went from 
San Francisco up there and returned, he could not well bave been in 
Blaine 'in September. It is a suspicious circùmstance that a certificate 
of the sàme number should bave passed through the Blaine office; but, 
if the défendant loaned his 'Certificate' for use by another Chinaman, 
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thât would'be a dififerent offense from the one hère charged, and 
would not bè causé for KiS déportation. 

It is urged that defehdànt's story is incredible,' from the fact that 
he does not talk ;EngUsh understandingly, as he .should if reared in 
this country. He does speak some English, but would not trust him- 
self to testify without the aid of an interpréter. He can count, and 
writes his name in fairly good f orm, but repeats the Enghsh alphabet 
with indifférence. . He was reared in a country town until the âge of 
13, but further than this his environnient is undiscîosed. Ordinarily 
a Chine se boy would learn to speak the English language fairly well 
in such a place ; but défendant mày hâve had little contact with Eng- 
lish-speaking people. Whilé residing in San Francisco, it may be as- 
sumed that his association was iargely with the Chinese colony, and 
his contact with the American peoole limited. It might well happen 
that a Chinaman living in this country from birth would hâve learned 
to speak English indifferently, Aside from this imperfection, the 
story of Wong Ock Hong is persuasive, and the casé of Quock Ting 
y. United States, 140 U, S. 417, 11 Sup. Ct. 733, 851, 35 E. Ed. 501, 
is not controlling. 

I am impressed that the testimony of the défendant, along with the 
fact that he has the certificate, is sufficiently corroborated, and that 
he has made the better case. Hence the government must fail in.its 
prosecution. , • 

The judgment will be that the défendant be released. 



In reMUSSEY. 
(District Court, W. D. Texas, San Antonio Division. June 8, 1910.) ; 

■No.. 466. 

1. HoMESTEAD (§ 23*)— Pekëions En^itled— "IIead of a Family." 

Where a widQw:er occui)ied property witti a family, consisting of ttire^ 
children and liis mother-iiiilaw, and after coming of âge his son Jeft 
tlie place, a daugliter was màrried, but after a time sépara ted from her 
husband, and returned witi» tbrpe children to livc' With h'et father, ««hile 
the mother-in-law and remaining daughter continued to m&ke their lieme 
with him, though one had independent means, ând the other earned a 

. llyellhood, the widower was the "head of a family," and the place he 

■ occupiéd a homesteà4. 

[Ed. Note'.-^F6r othet cases, see Homestead, Cent. Dig. § 32; Dec. 
Dig.>«23.*] ..::..' •■ ; :.: 

2. Homestead (§ 1*)^-Natuke op Bight Cbeated. ; 

The homestead right of a widower, the head of a family, in Texas, 
is absolute and uneonditlonal, and beyond the reach of creditors. 

[Ed. Note. — For other cases, see Homestead, iCent. Dig. § 1; Dec. 
• Dig.§l.*] 

3. Homestead (§ 2S*)— ^Pèrsons Entitled— TJnmaebied Pebson. 

That the head o£ a family is ùrimarrled does not aftect his homestead 
right. • ■ y 

[Ea. Note. — For Other cases; isée Homestead, Cent Dig. § 32; Dec. 
Dig. § 23.*] . ; • ■:;.■.... ■ ' ■ . , ■ . 

*For otb«r cases see same toplc & i nvmbeb in D«c. & Am. Digs. 1907 to date, & Rep'r Icdei^ei 
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é. Bankrxjptct (i 396*)^-Remedies of Bankrupi^Homesteàd Exemption, 
Property occnpied by a widower, the head of a family, as a home, was 
profierly set «iside to him in baukruptey as a homestead, exempt from 
fôrced sale. 

[Ed. Note. — For other cases, see BanUruptcy, Dec. Dig. § 396.*] 

in Bankruptcy. i ; i ■ ; 

The only question to be detennined is whether the trustée waa right In 
setting apart to the bankrupt the property in couti-oversy as hls homestead. 
The facts are undisputed and they appear in the following flndings by the 
référée: 

"Flndings of fact upon contest of report of trustée setting apart to the 
bankrupt as exempt property lot No. 2, in city block No. 125, In the eity of 
San Antonio, Bexar county, Tex., together with ail improvements thereon: 
I find; That the property In contre versy was acquired by the bankrupt in 
the year 1888, at vvhich time the bankrupt was a widower and the head of a 
family, consisting of himself and three minor children and hls mother-ln-law. 
That said property has ever since Its acquisition been; occupied and used by 
the bankrupt, together with the members of hls family, as a homestead, and 
that he had no other homestead during tliat time. That after hls children 
came of âge his son left the homestead and is no longer à member of bank- 
rupt's famiiy. That some years prier to thîs date hls daaghter Mabel mar- 
rled, but was separated from her husband four years ago, and upon such 
séparation retumed to the shelter of her father's home, together with her 
three minor children, grandchildren of the bankrupt That said daughter 
and her children bave no other homestead nor income,, and are dépendent 
upoh and bave since been fumished by the bankrupt with means of support 
and the shelter of a home. That the bankrupt's daughter Laura, although of 
âge, has never ceased her relation as a member of bankrupt's family, but has 
continued to live with the bankrupt and occupy ttie property in controversy 
as her home, and as one of the members of his family, and, although she is 
earning a livellhood, she is still dépendent ■ upon the bankrupt for a home, 
and he has continued to assist in her support and maintenance. I flnd, there- 
fore, that Hart Mussey Is the head of a faipily, which consists of himself, 
his unmarrled daughter, hls married daughter Mrs. Bâtes, hls three grand- 
children, and his mother-ln-law, who, although possessed of independent 
means, has continued to use this property as her home." 

In addition to the foregolng facts, it is conceded by couusel representing 
the respectjye parties^ that the bankrupt is insolvent. The référée approved 
the report of the trustée," setting apart the property to the bankrupt as his 
homestead, and tfaerefore exempt from thé daims of bis creditors, and denied 
the Jtetition 6î t). Sullivan & Co., the exemptlng creditors. 

Denman, Franklin & McGown, for Sullivan & Co. 
Eari D. Scott, for the bankrupt. . ; 

MAXEY, District Judge (after stating the facts as above). Under 
the facts of this case the court i s of the opinion that Hart Mussey is 
the head of a family and that the property in controversy is his home- 
stead. As a homestead it is free from the daims of creditors. Musr 
èey's homestead right is absplute and unconditional, , and the décisions 
of.the courts of Texas place it beyond the reach of his creditors. 
Krueger'v. Wolf, 13 Tex. Civ. App.' lër,' Ô3 S'. W. 663; Bank v. 
Cruger, 31 Tçx. Civ. App. 17, 71 S. W. 785;. Wolfe v. Buckley, 52 
,Tex. 641;:Barry.v. Haie, 3 Tex. Civ,,.App.,66B, ?VS, W. 983; Lacy 
V. Lockett, 83 Tex. 190, 17 S. W. 916. See, also, Brau v. Von Rosen- 
bei'g,.76 Texi.52.3, 13 S. W. 485; Childers v. Henderson, 76 Tex. 664, 
13 S. W. 481 ; Randolph v. White, 135 Fed. 875. 

'■♦Foi- otlier cases see saine topic & S numbeh In Dec. & Am/Digs. 1907 to date, & Kep'r Indexes 
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It is immaterial whether Mussey acquired the homestead as a single 
or married man. In either event, in view of the facts found, the resuit 
would be the same. See Krueger v. Wolf, supra; Bank v. Cruger, 
supra ; Wolf e v. Buckley, supra ; Barry v. Haie, supra. 

The trustée was right in setting aside the property to the bankrupt 
as his homestead and exempt from forced sale, and an order will be 
accordingly so entered. 



In re WERMUTH. 
(District Court, N. D. New York. August 5, 1010.) 

BANKRTJPTCY {% 407*) — FBArDULENI CONVEYANCES—CONVEYANCE TO WlFE— 

Secret Trust— Defeating DisciiAReE. 

Where a bankrupt transferred certain mortgaged realty to hia wife in 
1894, wliich eonveyance was not concealed in any way, aud there was no 
admission or déclaration by either that the bankrupt had or clalmed any 
subséquent interest therein, the fact that he continued to réside with his 
wife on the property and on other real estate which she purchased, and 
that he performed services thereon for her, the value of \yhich w^as not 
shown to be worth more than his board, was not sufflclent to establish a 
secret trust, which could be made available by the bankrupt's credltors in 
résistance of an application for a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 742-749; 
Dec. DIg. § 407.*] 

In the matter of Lewis J. Wermuth, bankrupt. On application to 
confirm report of spécial master recommending discharge of the 
bankrupt. Granted. 

M. H. Kiley, for bankrupt. 

E. S. Moore, for objecting creditor. 

RAY, District Judge. The contention of the objecting creditor is 
that several years ago the bankrupt, Lewis J. Wérmuth, coiiveyed 
certain real estate which he owned, subject to a mortgage, to his wife 
without considération, and later his interest in a legacy given him 
by the will of Ebenezer Wermuth, by assigning it to one Fuller, who 
held a bond given by Wermuth secured by a mortgage on such prop- 
erty, and also other claims on the property of the wife, and that such 
bankrupt retained a secret interest in such real estate and property, 
and bas been guilty of çoncealing property from his trustée in bank- 
ruptcy by not disclosing such secret interest, and of making a false 
oath, etc., by not disclosing or scheduling same. 

Ebenezer Wermuth died in 1899, and the balance of the $3,000 
legacy that went to Fuller under the assignment, after paying costs, 
etc., was about $1,000.' Thé real estate, 25 acres, for which he paid 
$1,015, and on which was a mortgage of $500, was transferred to 
the wife in 1894. The interest of the bankrupt in the legacy went 
to pay a debt on which he was liable. There is no proof that there 
was any agreement or understanding between the bankrtipt and his 
wife that he should retain or hâve any interest in such property, or 
any of it, or that it should ever be reconveyed to him, except the court 

•For other cases see same toplc & S mdmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
179 P.— M 
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!s asked to î^fer .that sudr.was the fact from thc |act;th^t since such 
transfer; Wermuth liaS' continued tp live with his wife on this place 
and other -rçàl estate which she purchased, and work and çarry same 
on, not as higiown, howeyer, as there is no daim the pw.nership of 
the wife has been concealed, or that he or she, has cîaimed or ad- 
mitted: he ,had any interest therein, ; I do not think a secret trust or 
ovvnership can be inferred from the facts appearing. If Wermuth 
conveyed to the wife to cheat and defraud creditors, a suit in equity 
to set aside the transfer would be an appropriate remedy, and, as- 
suming there is no bar to such an action by reason of lâches or 
statute of limitation, the rémedy is àvailable to a trustée. 

There mày bè such a holding and management ofproperty, réten- 
tion, <^f possession, custody, and cpntrol, as to show au agreement that 
a secret interest has been retained by the grantor aijd that such is the 
comiiiôn ' rànderstanding. But this is not such a case. The bankrupt 
was not uhder obligation to leave his wife, and she did not péril her 
ownership by not turning him out of doors. It was his duty to live 
with her and aid in her support There is no proof . that the bank- 
rupt did more for the wife than his board, etc., were worth. The bur- 
den of showing the rétention of an interest in this propèrty, or some 
of it, was' on thé objecting créditer, and he has failed to sustain the 
burden or; sh0|W facts to substantiate such a claim. I think In re 
Dauchy, 130 Fed. 532, 65 C. C. À. 78, afïirming this court in 122 Fed. 
688, is quitç pertinent and çonclusiye hère. |n the Case, of Dauchy, 
132 Fed, 688, this court cited and commented on the cases, and I 
do not see that it is necessary to go over them. ' ; 

The recommendation of the référée is approyèd, and a discharge 
will issue. So ordered. ' 



; 'mQRTîCW TRUST CO. V. METROPOLITAN ST. RT. 00. et al. 

,;i ' ,:m .j , iOircuit Court, S. D. New, York. Maiy 31, 1910.). 

Srakeli RAïLftOADS';(§ 54*) — Finaxcial OPEKATiON-r-MoaTOAGÈs— Fobi;closuee 

, WUerejUO l)id.s were recelyed by bondholders qii a m.ortgage foreçlosure 
gale of a part .of a street rallroad System, becausé thè part bffered for 
sale tmdyr the flrst morigage coilld not bè suceessfullj' ôperated except In 
ccmnécttéW: Witli thé balance of the road, whlch wonld be also shortly 
otteried.'f{Hr;sale^u'nder foreçlosure of the second toortgage, the sale of the 

, part secured bff. ,the first mortgage would be adjouined to the same date as 
thë sale bf the part coyeréd by the second iliortgage. 

„, , [Ed. Note.— For other cases, see Street Rallroads, Dec. Dlg. § S4;'*] 

In Equity. ,Snit by the Morton Trust . Compapy against ,the Metro- 
politan; Street Railway Company and others to foreclose a mortgage 
securing Ibopcjs. Order passed fîxingtime of sale. , , 

' ■ Bronson ÎWihthrop; for complainant. ,:, 

Jl'ParkerKiitlin, for défendant 
! Masteof&'Nichols, for recei vers of Metropolitan St. Ry. Go. 

Dexterv Csbom & Fleming, for receiver of New York City Ry. 

Byrnë &; Cutcheon, for Pennsylvania Steel Co. and another. 

-•For otber c&its eëSisame topic & § humbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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LACOMBE, Circuit Judge. Upon the récent offer at auction un- 
der decree of foreclosure of the first mortgage no bid was made by 
bondholders, for the expressed reason that the property then offered 
was but a part of what is known as the "MetropoHtan System." The 
statement filed by them contains the foUowing : 

"However important a part it may be, it cannot be operated exç-ept in con- 
nection with the indispensable portion thereof wliich is not and cannot now be 
offered for sale. Tlie latter portion will, in ail probability, be made the sub- 
ject of a decree of foreclosure at an early day and in due course offered for 
sale. The committee believes that the interests of ail concerued and of the 
public require that a sale of the properties should be had so that they can 
be purchased practically at the same time. The large amount of new cash to 
be raised, and the practical conditions to be met, are each of suck a charac»- 
ter that the property can be utilized only as a 'uuitary system.' * * * As 
soon as the property constituting the unitary System is offered for sale, this 
committee now intends to bid thereat," etc. 

In order to meet the objection above set forth, the sale under fore- 
closure of second mortgage (the subject of this decree) is set for July 
Ist at 2 p. m., and the sale under first mortgage will be adjourned 
to same day at 13 m. This will enable bondholders and others tp 
bid under conditions. which will sècure the opportunity, at practically 
the same time and place, for purchasers to acquire the unitary System 
of the Metropolitan Street Railway as it now exists in the hands of 
receivers, so that they can take hold of it and operate it without haying 
to purchase anything else, except possibly the stock of the Bridge 
Operating Company. That stock, however, is apparently tiot covered 
by eithèt mortgage. It was bought by receivers. If the purchaser 
at foréclostirie wishes it, he can purchase it from them at a reasonable 
price. 

As to the sale of lot 1, which is the property covered by first mort- 
gage, suggestion was made on settlement of the decree that par- 
ties interested might dechne to bid at the first mortgage sale, with the 
expectation of buying it at the second mortgage sale, subject, of 
course, to the lien of the first mortgage. It is not expected that any 
such thing will happen, nor could any such device be availed of to take 
over the property without paying the $10,000,000 which thè Court of 
Appeals required. The power reserved to the court to reject any bid 
would eflfectually prevent any such resuit. 

As to lots 13 to 18, inclusive, it is questionable whether they are 
covered by this mortgage. That question should be first determined, 
and thereafter such items as are found to be covered can be disposed 
of at a supplementary sale, where bondholders will bave abundant op- 
portunity to buy them in. A mère référence to the description of 
thèse items, which consist merely of numerous claims and choses in 
action against varions persons, and a few bonds, indicates that their 
possession is in no way necessary to the opération of the unitary rail- 
way System. There is no reason why the court should delay disposing 
of that System and securing relief from its further opération, merely 
because the mortgagee contends that some of thèse claims are covered 
by its mortgage. The suggestion made in the brief that such por- 
tions of thèse lots — ^the property of the Metropolitan Street Railroad 
Company— as are not subject to the mortgage should nevertheless be 
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sold noTC is certainly extraordinary. It is difficult to see on what 
theory it cauld be held that bondholders hâve anything to say about 
the disposition of property not subject to their mortgage. It may well 
be that some of thèse claims of the Metropolitan against other parties 
should not be sold at ail, but that some effort should be made to collect 
them for the benefit of unsecured creditors. 

It is not intended by this réservation to delay the disposition of 
thèse questions as to lots 13 to 18. As soon as the présent session of 
the Court of Appeals closes, a day will be named for hearing argu- 
ment upon them, and, if counsel themselves ask for no delay, décision 
as to ail of the disputed items may reasonably be expected before the 
summer vacation. 



CHAELES E. HIRES CX). v. SIMPKINS. 

(Circuit Court, D. Oonneeticut. July 15, 1910.) 

■ No. 1,329. 

1. Pleadinq (§ 212*) — Demurker— Waiveb. 

An answer flled to a eomplalnt walves defendant's right to clemur. 
[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 521, 522 ; Dec. 
DIg, § 212.*] 

2. Trade-Marks and Tbade-Names (§ 92*)— IlNLAwruL Compétition. 

A Mil for unlawf ul compétition In tlie use of eomplalnant's trade-name 
and good will in the sale of root béer syrup was not demnrrable for failure 
to allège the amount and value of the syrup fraudulently used by défend- 
ant, the names of defendant's agents, or of the i)arties buylng the saine ; 
nor was the feill not sufliciently spécifie because it only alleged that de- 
fendant's use of the fraudulent syrup oecurred on "divers days and at 
divers places" within the jurisdictlon of the court. 

IBd. Note. — For other cases, see Trade-Marks and Trade-Nanies. Cent. 
Dig. § 102 ; Dec. Dlg. § 92.*] 

In Equity; Bill by the Charles E. Hires Company against Arthur 
B; Simpkins. On demurrer to bill. Overruled, 

Mitchell, Chadwick & Kent, for complainant. 
/Frederick L,, Perry, for défendant. 

. PLATT, District Judge. The défendant has, the right to demur 
specially to paragraph 4 of the complaint for uncertainty. If he 
should answer the paragraph vvithout having demurred, he would 
hâve waived that right. The question which faces the court is whether 
or not the complainant has set f orth in paragraph 4 such f acts as, 
if found true, would form a basis for a judgrqent in complainant's 
favor. 

The défendant is charged in the bill with a fraudulent and un- 
fair invasion of complainant's trade-name and good will. He, in 
the nature of things, must kno\v whether or not he has so tres- 
passed. The facts are not stated with the particularity that good 
pleading demands, but they seem to be certain enough; surely so 
in a matter of this kind, when the défendant must know in his heart 

•For other casea «ee saine topio & 3 nûmbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indeie» 



IN BE KOFLIN. 1013 
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of hearts whetlier there is right and justice in the cha;rges made by 
complainant. The amount and value of the fraudulently used syrup, 
and the names of def endant's agents, or of the parties buying, are 
immaterial matters, not necessary to be alleged. "On divers days and 
at divers places" is the sticking point, but both time and place are 
stated to hâve been within the jurisdiction of the court, and, as I 
hâve just said, défendant well knows whether the charges are true, 
or are made up out of whole cloth. 
Let the demurrer be overruled. 



In re KOPLIN, 

(District Court, E. D. Pennsylvania. July 8, 1910.) 

No. 3,048. 

Bankktjptct (§ 136*)— Procédure— Waiveb of Demubreb. 

A demurrer to a pétition by tlie trustée to require the bankrupt to turn 
property over was waivecl by an answer, l)otli being to the whole pétition. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § ISfi,*) 

In the matter of Louis W. Koplin, bankrupt. On certificate to re- 
viev/ an order of the référée overruling a demurrer to the trustee's 
pétition to require the bankrupt to turn property over. Order affirmed. 

Henry N. Wessel, for trustée. 
Emanuel Furth, for bankrupt. 

HOLLAND, District Judge. The trustée in this case filed a péti- 
tion on June 10, 1910, in which he allèges that the bankrupt "has 
property and assets belonging to his estate vi'hich he knowingly and 
fraudulently conceals from j'our petitioner, being property of the 
value of $45,973.44, consisting of merchandise, which is fraudulently 
concealed by the said bankrupt." On this pétition, a rule was g'ranted 
on the bankrupt to shovi' cause why he should not transfer and deliver 
to the trustée property to the amount claimed, to which pétition the 
bankrupt filed a paper, in the second paragraph of which he demurs 
to the sufifiiciency of the pétition, and asks that the rule be discharged, 
and in the third, fourth, and fifth paragraphs he answers, denying the 
allégations set forth therein. The référée overruled the demurrer, 
and directed that they proceed with the taking of testimony on the 
issue joined on the pétition and answer. 

The bankrupt filed a pétition for a certificate, and the question now 
is whether or not the bankrupt in this proceeding can file both a 
demurrer and answer. In the Case of Cooper Brothers (D. C.) 159 
Fed. 956, 20 Am. Bankr. Rep. 392, upon an involuntary pétition in 
bankruptcy, to the whole of which a demurrer and an answer were 
filed, it was held that equity rule 37 was intended to cover cases where 
a dertiurrer and answer go only to part of the bill and happen to over- 
lap each other, and where both an answer and demurrer are filed 

•For other cases see same topic & i ncmbeb in Dec. & Âm. Digs. 1007 to data, t Rep'r Indexai 
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to a pétition în bankmptcy as a whole, the demurrer will be treated 
as o "erruled by the answer. 

h^ the case at bar, both the demurrer and answer go to the whole 
of the pétition, and it is contended by counsel for the bankrupt that 
the equity rules do not apply to this case, it being in the nature of a 
criminal prôcéeding; but, even in that view of the matter, we do not 
think he is in any better position, because in criminal procédure a 
défendant is not permitted to file a demurrer after he has pleaded 
to the indictment. Wharton, in ïm Criminal Pleading and Practice 
(8th Ed.) § 407b, says that a demurrer should be promptly made, and 
is too late after a plea is entered. To the same effect are the cases 
of Com. V. Ramsey, 1 Brewst. (Pa.) 422;^ Com. v. Jessup, 63 Pa. 34; 
Abbott's Trial Brief Criminal Causes,' 37'. 

We haveçinpt considered the, question :of the ;Suffiçiency of the 
trustee's pétition to turn over property. Both a demurrer and answer 
having been filed to the whole pétition, the former is waived by the 
answer. . . - . , , • 

. The order, therefore, made by the. référée, refusing to discharge 
the rule on the bankrupt to deliver property to the trustée, is affirmed. 



WORRETX V. WHlTNEY et al. 

(District Conrt, E. D. Pennsylvania. July 5, 1910.) 

No. 2. 

BANKBUPTCT (§ 167*) — PREFERENCES BT PARTNERS— RECO VERT OP CONVETANCE. 

., A trustée In bankruptcy may not reepver a conveyanee of partnership 
property as a préférence, uiilnss It is shown that the partners as indivld- 
uala were insolvent at the tlnle of the cotiveyancé. 
[Ed. Note. — For other cases, sée Bahkrnptcy, Dec. Dlg. f 167.*] 

In Equity. Suit by Hibberd B. Worrell, as trustée in bankruptcy, 
aigainst one Whitney and others. Bill dismissed. 

George W. Harkins, Jr., for complainanL 
Henry P. Brown, for respondents. 

J. B. McPHERSON, District Judgé. This is a bill in equity by a 
trustée in bankruptcy to compel a reconveyance of a house and a sec- 
ond mortgage that are said to hâve been preferentially conveyed to 
the défendants within four months of the adjudication. The bank- 
rupts were members of a partnership, and filed a'voluntary pétition 
both as a firm and as individuals oh May 30, 1907. The conveyanee 
now attacked was of partnership property and was made on March 
22d, and it is conceded that the resuit bas been to pay to the défend- 
ants a largéF proportion of their debt than will be paid to other 
partnership creditors of the same class. For présent purposes the 
bankrupt's intention to favor the défendants may be àssumed, and 
there is rto reâson to doubt that the partnership as an entity was in- 
solvent on March 22d. Whéther or not the défendants had reason- 

•For other cas«« ««a nme topio & S kumbib In Dec. & Am. Dlea. 1907 to daté, & Rep'r lùdexea 
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able cause to believe at that daté that the bankrtipts were intending 
to give a préférence is a disputed point, upon which opposing opinions 
might find fairly- balanced support in the évidence. 

As I view the case, however, it must be decided upon another prop- 
osition. As I hâve just said, the firmconsidered merely as an entity 
was insolvent on March 23d, but there is ahnost no évidence con- 
cerning the finançial situation of the partners as individuals at that 
time. It is impossible, therefore, to say that the individual assets of 
the partners, taken in connection with the assets of thé firm, would 
not hâve been moré than sufficient to pay ail the firm debts. The only 
évidence on the subject of individual insolvency is to be fourld in the 
fact that on May 20th, two mohths later, the pétition was filed upon 
which both members were adjudged bankrupt, both as individuals 
and as a firm. But this, without more, does not enable me to dé- 
cide safely that they were insolvent as individuals on March 22d. 
No efïort was made to prove their individual insolvency at that 
time. One of the bankrupts was not examined at ail, and the other 
was asked no questions concernihg his individual condition when the 
conveyance wâs made. With proof upon this subject under the 
trustee's control, he can hardly expect the court to draw uncertain 
ihferences concerning a fact that he might hâve established with at 
least reasonable certairity. The necessity foi such proof is supported 
by Re Blair (D. C.) 99 Fed. 76 ; Vaccaro v. Security Bank, 103 Fed. 
436, 43 C. C. A. 279, Davis v. Stevens (D. C.) 104 Fed. 23.5; Re 
Forbes (D. C.) 128 Fed. 137 ; Re Perley & Hays (D. C.) 138 Fed. 
927 ; and Tumlin v, Bryan, 165 Fed. 166, 91 C C. A. 200, 21 L. R. 
A. (N. S.) 960._ 

The bill is dismissed, with costs, to be paid primarily out of the 
bankrupt estate. 



ï,n re FAMOUS CLOTHING CO. 

(District Court, W. 3. New York. July 21, 1910.) 

No. 3,480. 

1. Bankrtjptct (§ 224*) — Pbopertt în Hands dp Tiiibd Peeson— Ordeb to 
Show Cause — .Turisdiction ofKéfebee. 

A référée in banliruptey bas power to make an order directing a ttilrcl 
person to show cause why property in liis liands allèged to beiéng to the 
bankrupt should not be delivered to the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 224.*] 

2,, Bankbuptcy (§ 250*) — Property in, Hands ofTiurd Person— Recovert— 
JCEisDicTioN OF Bankruptcy Court. 

Jurisdiction of a bankruptcy court to compel the président of a banijrup'. 
corporation to deliver assets alleged to belong to the bankrupt to bis trus- 
tée is not ousted by the president's alleged bona fide daim to the i>rpperty 
in good faith, where there Is évidence indicatlng that such possession is 
colorahle or fictitious. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. | 250.*1 
•For other cases see same topic & S ndmbeb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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In the matter of the Famous Clothing Company, bankrupt. On 
order to show cause why property in the possession of a third person 
should net be delivered to the bankrupt's trustée. Order allowed. 

Fred L. Eaton, for receiver. 
Dana L,. Jewell, for Joseph Levey. 

HAZEL,, District Judge. The référée has the power to make the 
order to show cause herein. The cases uniformly hold that a court 
of bankruptcy has jurisdiction to make an order requiring the bank- 
rupt or a third person to deHver to the trustée property in his posses- 
sion which belongs to the bankrupt. In this case the property is 
withheld or claimed to be withheld by the président of the bankrupt 
corporation, and, of course, if he is an adverse claimarit — that is, 
a bona fide claimant to the property — or if his claim is made in good 
faith that no money as claimed came into his possession, then the 
court is without jurisdiction, and the trustée must institute a plenary 
action to recover the property. But if Levey has the money, or 
fraudulently and wrongfully keeps it, he may be compelled summa- 
rily to surrender it to the trustée. American Trust Co. of Pittsburgh 
V. Wallis, 126 Fed. 464, 61 C. C. A. 343 ; In re New York Car Wheel 
Works, 133 Fed. 303; In re Friedman (D. C.) U Am. Bankr. Rep. 
713, 153 Fed. 939. See, also, as bearing upon the nature of the évi- 
dence before commitment for contempt. In re D. Levy & Co., 143 
Fed. 443, 73 C. C. A. 558. 

The mère déniai by the bankrupt that he received the money from 
the bookkeeper does no take avvay the jurisdiction of the court. 
The question is whether the déniai is colorable or fictitious. In the 
judgment of the référée, as I read the certificate, the déniai of posses- 
sion by Levey is false, and therefore the bankruptcy court is not 
deprived of jurisdiction, and the order to show cause was proper. 

So ordered. 



GALI.AGHER v. WORTII BROS. CO. 

(Circuit Court, E. i). Pennsylvania. July 9, 1910.) 

No. 890. , 

Master and Servant (§ 233*) — Injûby to Employé— Contbibutobt Négli- 
gence. 

An employer is not liable for injury to a machinlst, Caused by running 
an overhead «rane over his band whlle he was descending from the run- 
way, where he. placed his hand on the track of the craue and failed to 
notice the moving of the crâne, and where the operator was under the 
direetioii of the injured man and another employé, at whose instance the 
crâne was moved. , ; ' 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. ',§ 703, 
.729; p.ec..Dig. §233.*] ■,[ 

At Law. Action by Thomas Gallagher against thé Worth Bros. 
Company. Plairitiff moves to takeoflf nonsuit. Motion overruled. 

•For other cases eeé same topic & § numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Goodman & Goodman and C. S. Eastwick, for plaintiff. 
H. A. Talbot, for défendant. 

HOLLAND, District Judge. In this case the plaintiflf and a Mr. 
Bonner, another machinist, were erecting an I-beam at defendant's 
mill at Coatesville, and were using an overhead crâne on an overhead 
track for that purpose. The operator of the crâne was under the di- 
rection of both thèse men. There were no other employés at work 
at this time with thèse three men engaged in this repair work. Both 
the plaintiff and Bonner gave orders to the craneman when and when 
not to move the crâne. After the I-beam had been raised to an 
erect position, the plaintiff told Bonner he was going down to the 
ground floor of the mill, and crossed over to the runway of the crâne 
for that purpose. He did not tell the craneman or Bonner not to 
move the crâne, but in his effort to descend from the runway placed 
his hand on the track of the crâne. In the meantime Bonner had 
completed his work and ordered the craneman to lower him down to 
the ground floor, and the latter in order to carry out Bonner's orders, 
moved the crâne, and in doing so ran over the plaintiff's hand. 

The plaintiff claimed that the défendant was responsible, because 
there was no man stationed there to give wârning of the moving of 
the crâne; but the court, in entering the nonsuit, took the view that 
there was no négligence established on the part of the défendant. 
This was not a case where workmen were engaged near a crâne, who, 
under the circumstances, having their minds upon their work, would 
not be able to watch the moving of the crâne, in which case they 
should be notified ; but it was a case where the plaintiff himself 
negligently placed his hand upon the track, and then failed to notice 
the moving of the crâne. Even if there had been a man stationed 
to notify thèse workmen of the moving of the crâne, it is hardly 
possible to suppose that he would hâve known that the plaintiff 
was about to place his hand on the rail. 

The court is of the opinion that the nonsuit was properly entered, 
and the motion to take it off is overruled. 
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CALrPORNÎA NAVIGATION & IMPBGVEMENT CX>. v. UNION TRANSP. 
CO. (Circuit Court of Appeàls, Ninth Circuit. 1910.) No. 1,769. Appeal 
from the Di^ict Court of ttie JJpited States for the Northern District of Cal- 
Ifornla. A. L. Xevinsky and l'âge, McCutclién & Knigiit, for appellant. Nath- 
an H. Frank, J. C. Campbell, William S. JVIetson, aud R. W. Campbell, for ap- 
pellees. 

PBR CURIAM. On motion of Mr. NJ H. Frank, and jiursuant to stipula- 
tion filed July 5, 1910, ordered decree entered In favor of the appellees in the 
sum of $25,000, with interest therein fron» June 25, 1910, at the rate of 6 per 
cent pèr ajinum. Decree entered accordingly. See, also, 176 Fed. 533. 



BNNIS & STOPPANI v. AMERICAN TRUST & SAVINGS BANK. (Cir- 
cuit Court of Appeals, Seventh Circuit. May 20, 1910.) No. 1,697. On petitlou 
to review and revise, in matter of law, proceedings of the District Court of th« 
United States for tlie Northern District of Illinois. Harrison Musgrave and 
John H. S. Lea, for petitioner. ' ■ 

PËB CURIAM. Pétition to revltew and revise dismissed on motion of peti- 
tioner April 19, 1910. See, also, 171 Fed. 755. 



THE H. À. BAXTER. (Circuit Court of Appeals, Second Circuit. Jmie 14, 
1910.) No. 265. Appeal from tlie District Court of. the United States for the 
District of Çonnecticut. This Is a lllhited appeal froiii a decree of thé Dis- 
trict Court, District of OonftéGticut, confirmlng master'S report and adjudg- 
îngjthat certain of thé: libelants recovér agalnst the steam tug H. A. Baxter 
certain sums pf money in satisfaction of certain liens fgr wages, repairs, and 
supplies. Tlie opinion ot the District Judge is found in 172 Fed. 260. De Lag- 
nel Berier, fcJr appellant. Tracy Waller and Charles B. Waller, for appellee. 
Before LAOOMBE, COXB, and NOYES, Circuit Judges. 

PER CURIAM. We do not think that on the papers befor« liim the District 
Judge abused his discrétion 4n.:.refuslifg to open the depree pro confesso. 
While that decree stands the allégation thereîn, which was an essential tp the 
relief asked for, that supplies and rëpairs were furnlshed to the forelgn vessel 
on the request of her master and ovvner must be coiisidered to be a proved 
fact Bven if the question were consldered to be open, there is such conflict 
in the évidence which is bef#ire us that vi'e would not feel prepared to disturb 
the iinding of the master and the District Judge, who evldently had testlmony 
before them whlch is not before us. We see no reason why appellant's clalm 
Bhould hâve been reduced arbltrarily by striklng out ail items prior to May 2, 
1907, but the clalm is not found in the record, and we can make no spécifie 
disposition of it. It Is thought that thls proposition is académie because liens 
superior to appellant's will practically exhaust the fund. The decree Is af- 
flrmed, with costs of this appeal to the Baxter agalnst appellant 



ILLINOIS COMMERCIAL MEN'S ASS'N v. SIcCORMÂCK. (Circuit Court 
of Appeals, Seventh Circuit May 20, 1910.) No. 1,605. In Error to the Cir- 
cuit Court of the United States for the Northern District of Illinois. James 
Maher, for appellant Curtis H. Remy and C. D. O'Brien, for appellee. 

PER CURIAM. Judgment aSirmed November 5, 1909. See, also, 159 Fed. 
114, 86 0. C. A. 304. 
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JOHNSTONB r. FURNESS, WITHY & CO., Limited, .*t al. (Circuit Court 
of Appeals, Second Circuit July 26, 1910.) No. 269. Appeal from the Dis- 
trict Court of tlie United States for the Southern District of New York. This 
cause cona^ hère upon appeal from a decree of the District Court, Southern 
District of New York, holding Furness, Withy & Co., owners of the steamship 
I>alton Hall, solely in fault for damages to cotton shipped from Montgomery, 
Ala., to Genoa under through bill of lading. The cotton was damaged through 
the sinking of a lighter after delivery to the steamer in the port of Savannah. 
The opinion of the District Judge wiU l)e found in 172 Fed. 1016. J. Parker 
Kiriin and John M. Woolsey, for appellant Lawrence Kneeland (Kneelànfl 
& Harison, of counsel), for libelamt Stewart & Shearer (Charles C. Burling- 
ham, George L. Shearer, and Williamson Pell, of counsel), for Atlantic CoaSt, 
Line R. R. Oo. Before LACOMBB, OOXB, and NOYES, Circuit Judges. 

PER CURIAM. The faets are stated in the opinion of Judge Adams and 
we concur in his findlngs and conclusions. The merely négative testimony, of 
the shlp's officers cannot in our opinion overcome the testimony of the three 
wjtnesses (to whieh he refers) that before 7 o'clock on Monday morning they 
saw a flve-lnch stream of water comlng out of the diseharge pipe. And, ac- 
eepting the length of the lighter to be 70 f eet as stated in the survey and not 
60 feet as some of the wltnesses estima ted, we are not persuaded by the ar- 
gument thàt she was so located on the port side of the steamer that It would 
Bot be possible for this stream to fall upon her. We find no abuse of discré- 
tion in allowing the amendment conforming the pleadlng to the proof. Décrie 
affirmedj with interest and a single bUl of costs of this appeal against appel- 
lant 



KORZIB T. NETHBRLANDS AMERICAN STEAM NAVIGATION CO. 
(Circuit Court of Appeals, Second Circuit. July 1, 1010.) No. 310. Appeal 
from the District Court of the United States for the Southern District of New 
York, Wing, Putnam & Burlingham (Charies C. Burlingbam, of counsel), for 
appellant. A. L. Brougham, for appellee. Before LACOilBE, WARD, and 
NOYES, Circuit Judges. 

PER CURIAM. We hâve no doubt of the respondent's liability in this case 
to the libelant, a steerage passenger in her seventeenth year on the steamship 
Nieuw Amsterdam, whose right eye was totally destroyed by the négligence of 
the stewardess. The commlssioner and the District Judge hâve awarded her 
the sum of $7,500. The libelant, whose occupation is that of a domestic serv- 
ant, suïfered considérable pain at the time of the accident, June 20, 1907, and 
at the time of the hearing before the commlssioner in Noveraber, 1909, still 
occasionally suffered some physical pain which reduced her ability to do 
household work, and always sufCers mentally because of her dlsfigurement 
^nd the impairment of her matrimonial prospects. While the sum awarded 
seems to us high, as the commlssioner and District Judge concur in it, we feel 
we ought not to make any réduction. Decree afflrmed, with costs. 

See, also, 175 Fed. 998. 



In re MAAGITr. (Circuit Court of Appeals, Second Circuit June 14, 1910.) 
No. 233. Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. This cause cornes hère upon pétition 
to review an order of the District Court, Southern District of New York, slt- 
ting in bankruptcy. Hays, Hershfield & Wolf (Ralph Wolf, of counsel), for 
petitioner. Marks & Marks (Harry M. Marks, of counsel), for respondent. 
Before LACOMBH, COXE, and WARD, Circuit Jndges. 

PïîR CURIAM. On August 27, 1908, the wOolen Company sued Maaget in 
tbie superior court of Fairfleld county, Conn., to recover se ne $]0,000. Attach- 
ment was issued under the statutes Of thati state and duly levied upon his 
property therein. Oh August 29th Maaget, with the National Surety Company 
as surety, discharged the attachmerit by giving the usual bond to plaintifC. 
In order to induce the surety company to exécute this bond, one Sack of 
IBridgepott, Conn., executed lils Personal bond to that company indemnifying 
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It against loss. In order to Induce Saek to Indemnlfy the surety company, 
Maaget delivered to hlm 29 shares of the Maaget Company as securlty against 
any loss he might sustain by reason of hls ludemnlty. On September 25, 190& 
proceedings in involuntary bankruptey were Instltuted against Maaget On 
January 19, 1909, the bankrupt moved in the superlor court for a stay of pro- 
ceedings on the ground that he had been adjudicated a bankrupt, and that 
the claim of the woolen company was one dischargeable in bankruptey. That 
court denled the motion on the ground that the plaintiff could enter a modl- 
fled judgment under whlch It could pursue its remédies solely against the 
Burety company. Thereupon a motion was made in thè bankruptey court to 
vacate the attachment and discharge the surety company bond. This motion 
was denled upon condition that the Amerlean Woolen Company exécute a 
bond In the amount of $10,000, condltioned that in the event of its recovery on 
the surety bond It wlU pay to the estate of the bankrupt the value of the 29 
shares of stock of the Slaaget stock, such value to be determined by a sum- 
mary proceeding. Varions propositions hâve been submltted: That, the bond 
having taken the place of the attachment, there was nothlng to vacate ; that 
the court could not on the mère motion of the bankrupt discharge the ^n- 
traet between the woolen company and the surety company — and others. 
None of thèse need be dlscussed beeause the petitloner has expressed his wlU- 
ingness to give a bond in the required amount for the payment to the estate 
of any judgment that may be recovered by the trustée against the woolen com- 
pany to recover the 29 shares of Maaget Company stock or its proceeds, such 
action to be begun within a reasonable time to be flxed by the court We 
thlnk petitloner should be allowed to try out the propositions It advances, 
wlthout being summarily foreelosed, and that the securlty offered will suffi- 
eiently protect the estate. The order of the District Court Is modifled ac- 
cordlngly. See, also, 173 Fed. 232. 



MARKS T. FIREMAN-S FUND INS. 00. (Circuit Court of Appeals, Sec- 
ond Circuit. July 1, 1910.) No. 309. Appeal from the District Court of the 
United States for the Southern District of New York. Lawrence Kneeland 
and Thomas D. Hewitt (Kneeland & Harison, of counsel), for appellant. Wlng, 
Putnam & Burllngham (B\'erit Masten, of counsel), for appellees. Before LA- 
COMBE, WARD, and NOYES, Orcuit Judges. 

WARD, Circuit Judge. The decree (175 Fed. 222) Is afflrmed. 

NOYES, Circuit Judge, dlssents. 



In re RAPHAËL. RAPHAËL et al. v. CHICAGO TITLE & TRUST CO. 
(Circuit Court of Appeals, Seventh Circuit. May 17, 1910.) No. 1,327. Ap- 
peal from the District Court of the United States for the Northern District of 
Illinois, Eastem Division. Ilarvey Strlckler, for appellant. Jullus Moses, for 
appellee. Before BAKER and SEAMAN, Circuit Judges, and HUMPHREY, 
District Judge. 

PER CURIAM. Appellee, as trustée of the bankrupt, sued appellants to 
recover from them a part of the bankrupt's estate alleged to be in their hands. 
The cause was referred to a spécial master, with directions "to hear, take 
proofs, and report his conclusions and recommendations thereon to the court." 
The master reported hls flndlngs of faet, and recommended a decree against 
appellants. Of the légal sufficiency of the flndlngs to support the decree there 
Is no doubt The main questions argued hère requlre for their proper déter- 
mination a considération of the évidence. The master was not directed to 
report the évidence, and he dld not return it to the court with hls flndlngs. 
The decree was rendered on June 14, 1906. On July 20, 1906, after the court 
had overruled appellants' motion for leave to file the master's transcript of 
the évidence nunc pro tune as of June 14th, the transcript was flled in the 
ofllce of the clerk of the trial court At and prior to the hearing In court no 
effort was made to hâve the master directed to report the évidence to the 
court, and no exceptions were flled in court challenging the sufliclency of the 
évidence to sustain the master's flndlngs of fact Manifestly it would be un- 
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falr to appellee and to the trial court to permit appellants to contend for a 
reversai on account of matters whlch the record fails to show were presented 
to the trial court The decree is afflrmed. 



SALMON et al. ▼. AUSTHO-AMERIOAN STAVE & LUMBER CO., Lim- 
ited. (Circuit Court of Appeals, Second Circuit. May 9, 1910.) In Brror to 
the Circuit Court of the United States for the Eiastem District of New York. 
Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PBR CURIAM. The order grantlng supersedeas should be vacated, wlthoût 
préjudice to défendants applylng before the expiration of the Deceraber (1909) 
term to the Circuit Court for opening and re-entry of the judgment or for 
such other relief as they may be advised. 



SANBERN T. WRIGHT & COBB LIGHTERAGB CO. (two cases). (Circuit 
Oourt of Appeals, Second Circuit. June 14, 1910.) No. 285. Appeal from the 
District Court of the United States for the Southern District of New York. 
Wray & Oallaghan and Nelson Keach, for appellant Kneeland & Harlson, for 
appellee. Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PBR CURIAM. Decree afflrmed on, opinion of District Judge (171 Fed. 
449), wlth interest and costs. 



In re TOMMY. (Circuit Court of Appeals, Second Circuit June 14, 1910.) 
No. 227. Appeal from the District Court of the United States for the South- 
ern District of New York. Appeal from a decree of the District Court South- 
ern District of New York, flxlng the value of petltloner's barge at $3,500 and 
adjudging that claimant Is entltled to recover $3,500 on account of damages 
sustained from the death of her husband. James J. Macklin and De Lâgnel 
Berier, for appellant. Charles C. Sanders (Herbert O. Smyth and Charles C. 
Sanders, of counsel), for appellee. Before LACOMBE, COXE, and WARD, 
Circuit Judges. 

PER CURIAM. When thls cause was hère before (The Tommy, 151 Fed. 
570, 81 C. C. A. 50), we considered the facts of the accident, the condition of 
the tongs and the clrcumstances under which they were f urnlshed ; the court 
below having found that the tongs were defectlve and that the accident was 
principally attrlbutable thereto. We reversed the decree whlch refused to 
allow a limitation of liability, but dld not question the correctness of hls 
other flndings, "as he saw and heard the witnesses," remandlng the cause wlth 
instructions to enter a decree in accordance wlth our opinion. The District 
Court bas now found the value of the barge to be $3,500, that the damages 
resulting from the death of Johnson were $7,000, and that it is not necessary 
to détermine whether or not deceased was négligent, because. If he were, the 
resuit would be only to divlde the damages, whlle hls total recovery under 
our former décision must he limited to the value of the barge ($3,500). We 
hâve examlned the record now presented, concur with the conclusions of the 
District Judge, and see no reason to modify our former décision that the de- 
fectlve condition of the tongs furnished by the master of the barge, who was 
in that partlcular an alter ego of the owner, was the principal cause of the 
accident Decree afflrmed, with Interest and costs. 

See, also, 168 Fed. 563. 



UNITED STATES DEOALCOMANIA CO. v. AMERICAN TRUST êc SAV- 
INGS BANK. (Circuit Court of Appeals, Seventh Circuit May 20, 1910,) 
No. 1,702. Alvln H. Culver, for appellant. 

PER CURIAM. Appeal dlsmlssed pursuant to the provisions of section 1, 
nile 16 (150 Fed. xxlx, 79 C. C. A. xxix), Aprll 22, 1910. 
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WEIL V. PBRELES et al. ( Circuit dourt of Àppëals, Seventh Circuit May 
20, 1910.) No. 1,517. Appeal from District Court of the Uhlled States for 
the Eastern District of Wlsconsln. H. K. Butterfield ànd E J.' Hénnlng, for 
appellant. T. W. Spence, fsr appellees. 

PEK OURIAM. Appeal dlsmissed pursuant to stipulation, Aprll 28, 19ia 
See, also, 157 Fed. 419. 



WBSTINGHOUSB AIR BRAKB OO. v. HEIN. (Circuit Conrt of Appeals, 
Seventh Orcuit. May 20, 1910.) No. 1,654. Appeal from the Circuit Court of 
the United States for the Northern District of lUlnols. Charles S. Buell and 
Charles Pi Abbey, for appellant D. S. Wegg and Walter H. Oharaberlln, for 
appelleen , > , ^ 

PER CUKIAM. Appeal dlsmissed March 10, 1910, pursuant to stipulation, 
See, also, 172 Fed. 524. 



BIRMINGHAM.O. & ST. A. K. OO. v. GORDON. (Circuit Court S. D. New 
York; Mày 11; 1910.) Motion to Vacate Summons and Dlsmlss Suit. Hays, 
Hershfield & Wolf, for pialntlff. Hornblower, Miller & Potter, for défendant 

NOyES, 'cai-cult Judge. I ara Dot so sàtisfled that section 1779 of the Code 
of Civil procédure of the state of New York, either by itself 'or In connection 
with gsctlon 1780 of sald Code, is in confllct with the provisions of the fédéral 
Constitution that 1 deem it my duty to hold it unconstitutional in deeiding 
thls motion. The motion for an order vacating the summons and dismlsslng 
the suit Is denied. 



CHATHAM V. DODGE. (Circuit Court, S. D. New Yoric. June 17, 1910:) 
On Demurrer to Oomplaint James P. Nieniann, for plaintifif. Daly, Hoyt & 
Mason (Charles K. Carpenter, of counsel), for défendant 

HAZEL, District Judge. Thls action Is for brèach of côntract, and the de- 
fendant bas filed a demurrer to the complaint on the gênerai ground that 
the complaltit does not state facts sufflcient to constitutë a cause of action. 
The spécifie' grbunds of demurrer are that the contràet alleged in the com- 
plaint is void for lacli of mutuality, and is indeflnite in time and revocable 
without liabllity to either party. I hâve exaniined Into the matter. and thinls: 
the demurrer sbould be overruled, with costs. Such an order may be entered 
and the défendant hâve leave to Interpose answer virithln 20 days. 



FINANCE CO. OF PENNSYLVANIA v. KRESGE. (Circuit Court E. D. 
Pennsylvania. , May, 16, 1910.) No. 752. Action by the Finance Company of 
Pennsylvanla agalnfit S. S. Kresge. Verdict for défendant, and plaintifC moves 
for a new trial. Granted, Stern & W^olf and George H. IDarle, Jr., for pialn- 
tlff. C. Bradfiord Praley, Oscar Wagner, and Charles Biddle, for défendant. 
■ J. B. McPHERSON, District Judge. As I am at présent advised, the ver- 
dict in this case appears to be for tjie right jparty, but the manner In whieh 
It ,was reached is not wholly satisfactory. ,1 submitted a controlling question 
at.ta.ct upon. which the weight of the évidence seenied to be with the plain- 
;tlflf, and (to aroid confusing the jury) I abstained from referrlng to other 
ftuestionis .whic;h the plaintiff claimed to be questions of law that in any event 
would require a binding instruction in Its favor. If the verdict had been for 
the plaintiff, obviously no décision upon thèse questions of law would hâve 
been necessary. But the Jury came In with a verdict for the défendant, and 
I was therefore obliged to détermine whether I would receive It, leaving the 
jpljiintl-ff'sf gupstiOBS of law undecided, or whether I would' décide the ques- 
tions; provlsif>nally and direct a verdict for the plaintiff. The latter course 
had this advantage: That thèse questions of law might upon mpre deliberate 
Qonslderation b^: found tO' justify the direction.;, In the hope, therefore, of 
thus ending tÏÏe liàgation, I concluded to direct à -verdict for the plaintiff, but 
I am now inclined to doubt whether thls direction can be Bustâined. At ail 
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events. it will I thlnk be more satlsfactory to hâve the case trled before an- 
other jury, who may perhaps be able to settle the dispute finally, although the 
unavoidable delay of four or five months la to be regretted, A. new trial la 
granted. 



OLD IX)MINION OOPPBR MINING & SMELTING CO. v. LEWISOHN et 
al. (CSrcuit Court, S. D. New York. June 17, 1910.) In Equity. On Motion 
to Amend Bill of Oomplalnt Louis D. Brandeis and Edward F. McCIennen, 
for complainant Hoadly, Lauterbach & Johnson, for défendants. 

HAZEL, District Judge. This motion first came before Judge Noyés, who 
lu hls written mémorandum Intlmated that, if the complainant had presented 
spécifie amendments to the différent paragraphs of the original bill, he would 
hâve passed upon each of the proposed amendments and either allowed or dis- 
allowed them. Without endeavorlng to pass speciflcally upon the varlous pro- 
posed amendments, It appears clearly enough that the amendments whieh 
the complainant desires to make to the original bill are thoroughly In Une 
wlth Its testimony, whlle the allégations of the original bill are not as claimed 
In accord therewith. Under the circumstances presented by the record, I am 
of the opinion that the proposed amendments should be allowed, and an or- 
der to that effect may be entered. 

See, also, 176 Fed. 745. 



PENNSTLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 
FARMERS' IvOAN & TRUST OO. v. METROPOLITAN ST. RY. CO. et al. 
GUARANTY trust CO. OF NEW YORK v. SAME. (Circuit Court, S. D. 
New York. June 27, 1910.) Nos. 2-9, 3-33, 2-149, 3-37. 

IiACOMBE, Circuit Judge. It is quite manifest that the situation with re- 
gard to thèse fédéral taxes présents questions which should not be summarily 
dlsposed of. Indeed, it is possible that some of them ean be satisfactorily 
dlsposed of only after the United States Suprême Court shall hâve declded 
the cases in which reargument has been ordered. The proper course would 
seem to be for receivers to pay them, thus avoiding ail possible penalties, 
and leaving the ultimate adjustments to be made hereafter. Such payment 
should be made, however, only under an order to the terms of which, in each 
case, the lessor company may agrée, providing (as was done In the case of 
the franchise taxes) that the same shall be without préjudice to rights of les- 
see or bondholders, and that, in the event of its belng flnally declded that 
the lessor should pay thèse excise taxes, it will reimbiirse the receivers for 
the money now advanced to pay them. In cases where the lessors will not 
agrée to the entry of such an order, the receivers should not take the responsi- 
bllity of paying. 
See, also, 176 Fed. 471. 



TIIB MATANZAS et al. (District Court, E. D. Pennsylvanla. June S, 
1910.) Nos. 15, 44. In Admiralty. Final hearing. Francis C- Adler, John F. 
Lewis, and J. Frank Staley, for llbelant. Howard M. Long, for respondent 

J. B. McPHERSON, District Judge. In each of thèse cases the libelant, 
who is a part owner of the bark Matanzas and objected to a contemplated 
voyage, filed a libel asking that the majorlty owners be compelled to give 
security for the safe return of the vessel to the port of Philadelphia. In each 
case the bond has been entered in a sum flxed by the court, the voyage has 
been accompllshed, and the vessel has been safely returned. Whlle, therefore, 
the libelant is entitled to a formai decree in bis favor, since he was exercislng 
an undoubted right when he asked for security, nothing is now to be provided 
for except the costs. A decree may therefore be entered in each case in favor 
ef the libelant for costs. 

End of Cases in Voi* 179. 



